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NAUEHAPHOE 3ACEJAHUE

INPUBETCTBEHHBIHN AJIPEC
T'ocnooun Ban Croruyns'

VYBaxkaeMbIi TOCTIOAMH TTPOPeKTOp JaibHEBOCTOUHOTO (peepaibHOTO
yHuBepcurteta Komiens Anekceir CepreeBud,
yBaxkaeMblil TocriofuH [ 'enepanbHblil koHCyN PecyOnuku Kopes

B I. BmanuBoctoke JIu Coxk [13, yBaxkaemblil rocnioiuH ['eHepanbHbIii

koHCyJ SAnonun B r. BnaguBocroke Kacan Tamyxuko,
YBa)KaeMbI€ CIIEHUAIIMCTBI U YYEHBIE, JaMbl K TOCIIO/A!

Sl ouenp pan npucyrcrBoBaTh Ha IV THXOOKEaHCKOM HOPUANYECKOM
dopyme. S xorten ObI 31ech OT uMeHHU ['eHepanbHOro KOoHCYIbcTBa KHP BO
BrnaguBocTtoke no3apaButh JlaabHEBOCTOUHBIN (efiepaibHbI YHUBEPCUTET C
60-1eTeM HEMPEephIBHOIO HOPUANYCCKOro oOpa3zoBaHus U 99-nmetuem
ropuanyeckoro oopaszosanus Ha JlanbHem Boctoke! S Takke Xouy BbIpa3uTh
OmarogapHocTh Tocnoxke Hartanse I'enHagpeBHe IIpucekmHolt 3a mobe3Hoe
npuriameHue Ha (opyMm, U MO0JaroJapuTh OpraHu3aTopoB Qopyma —
KOpunnueckyto mkony JlanbHEBOCTOUHOTO (eAepaTibHOTO YHUBEpPCUTETA —
3a MPO/JIeJIAHHYI0 OTPOMHYIO pa0OoTy JJIs MPOBEACHUS TaHHOTO (hopyma.

TuX0OKEaHCKUH IOpUINYECKUN (GOopyM yke OBLT YCIENIHO IMPOBEICH
TPH pa3a U CTaj BaXXHOU IIATPOPMOM Jisl HAYYHBIX OOMEHOB IOPUINUYECKUX
KpyroB B Asuarcko-Tuxookeanckom peruone. Popym ITOCTUT IUIOJAO-
TBOPHBIX PE3YJbTATOB U OKa3bIBAaCT BCE OOJbllle W OOJbIIE BIUSHUS Ha
MEXIYHApOAHOM ypoBHE. I oOpaTui BHUMaHHE, YTO TJaBHAs TeMma 3TOTrO
dbopyma — «llepcieKTUBBI pa3BUTHUS HOPUIUYECKOM HAyKH, MPAKTUKU U
oOpa3zoBaHusi B A3UaTCKO-THXOOKEAaHCKOM pEernoHe» — cOKyCHpoBaHaA Ha
IOpUIMYECKOM 00pa30BaHUU U MPAKTUKE YIPABJICHHS Ha OCHOBE 3aKOHA. DTO
CIIOCOOCTBYET MPOJBWKEHUIO PAa3BUTUA IOPUIAYECKOTO0 O0Opa3oBaHUS U
MOJIrOTOBKE 00Jie€ BBICOKOKJIACCHBIX KaJpoB. S yBHJEIN, YTO Ha IUIONIAIKE
dbopyMa coOpanuch BMECTE BBIJAIONIMECS y4Y€HbIEe B 00JIACTU IOPUCTIPY-
JEHIIMU CTPaH A3MATCKO-THUXOOKEAHCKOTO PErMOHA, B TOM YHUCJIE YUYCHBIC U3
Kuras. 3nece 1 xoTen Obl ropsido TMONPUBETCTBOBATH YUYEHBIX U JIpy3€H,
MPUEXABIINX HU3JaJeKa!

1
3amecturens ['enepansroro koncyna KHP Bo BranguBoctoke
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OTOT U CIAEAYIOMUNA TOJ] OObSIBICHBI MEPEKPECTHBIMU TOAAMHU PETHO-
HaJBHOTO cOoTpyaHUYecTBa U 0OMeHOB Kutas u Poccun. I[lpumopckmii kpait
HaXOAMUTCS HA MEPENOBOM JIMHUU coTpyaHuuecTBa ¢ Kurtaem. Ha mpoTsoxenun
ngonroro BpemeHU I[IpuMmopckuii Kpail OCYyImIEeCTBISIET OOIIMPHOE W IepC-
NEKTUBHOE COTPYIHUYECTBO C COOTBETCTBYHOUIMMH pernoHamu Kwuras. Ku-
Taii 1 Poccust Takke HamaawiIn COTPYIHUYECTBO B OOIACTH HAYKU, OCOOCHHO
B 001acTH MpaBa, 00OIOHBIC KOHTAKTHI cTaiau Oosiee TecHbIMU. K mpumepy,
FOpunnueckas mkona JlanpsHEBOCTOUHOTO (DeepaIbHOTO YHHUBEPCUTETA MO -
NEPKUBAET TECHOE COTPYAHUYECTBO C IOPUAUYECKUMHU HHCTUTYTAMHU TAKHX
KUTalCKUX BY30B Kak YHuBepcuteT l[uHxXya m Xd3WIYHL3SIHCKUAW YHHBEp-
CUTET. DTO COTPYIHUUYECTBO CMIOCOOCTBYET U3YUECHHUIO CUJIILHBIX CTOPOH JAPYT
Apyra i BOCIHOJHEHHS CBOMX HEIOCTATKOB, CIOCOOCTBYET B3aUMHOMY
CTUMYJIMPOBAHUIO M JaJbHEHIIEMY PACHIMPEHUI0 U YIIYOJICHHUIO COTPYI-
HUYecTBa. J[aHHOE COTPYIHHMYECTBO OOECIEUMBACT MPABOBYIO MOIIACPKKY
IS YKPEIUIEHUS PETHOHAIBHOTO COTPYOAHHMYECTBA JABYX CTpaH, Halie
MapTHEPCTBO CTAJIO BAYKHBIM rapaHTOM JIpy»)Obl perronoB Kutas u Poccun.

Ha cnenyromem stane I[enepanbHoe koHcynbcTBO KHP BO Bramgu-
BOCTOKE TOTOBO BMecTe ¢ J[anbHEBOCTOUHBIM (peiepaabHbIM YHUBEPCUTETOM
U pa3IMYHBIMU OOIIECTBEHHBIMU KpyraMu B paMkax «l0J0B pernoHaIbHOTO
coTpyaHudecTBa 1 0oMeHoB Kurtas u Poccumny akTUBHO MpOABUTATh HAyYHBIE
OOMEHBI MEXIY COOTBETCTBYIOIIMMHM PETHUOHAMHU JBYX CTpPaH M CIOCOO-
CTBOBATh BBIXOJY MEXPETHOHAIHLHOTO COTPYIHHUYECTBA B PA3IMYHBIX 00Jac-
TAX HAa HOBBIA YPOBEHb Pa3BUTHA.

B 3akmouenue, xenaro monHoro ycmnexa IV TuxookeaHCKOMY HOpH-

nudyeckomy dhopymy!
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Kapankesuu E.A 2

YBaxkaeMble KOJUIETH, TAMBI M TOCIIOA!

51 He MOr HE OTKJIMKHYTHCSl HA MPEMJIOKEHHUE BBICTYNUTh HA HBIHEIIHEM
@opyme, MOCKOIbKY YBEpPEH, 4YTO OOCYXIEHHE aKTyaJbHbIX HpoOJIemM
NPEACTaBUTEISIMU FOPUINYECKUX COOOIIECTB HAIIMX CTPaH CHOCOOCTBYET
COBEPLICHCTBOBAHNIO HAIMOHAJIBHBIX IPABOBBIX CUCTEM, CO3/A€T YCIOBHSA
st 3(PEeKTUBHOrO B3aMMOJECHCTBUS HA HauyajaXx paBHONPABHOIO NapT-
HEpPCTBAa, a TAKXKE€ BHOCHUT KOHCTPYKTHUBHBIM BKJIaJ B JEMOKPAaTHYECKOE
paBOBOE PA3BUTHE BCEH CUCTEMBI TJIOOAIBbHBIX OTHOLIeHHH. To 00cTos-
TEJNbCTBO, YTO MPEIMETOM OOCYKIEHUSI HbIHEHIHETo (hopyMa CTald UMEHHO
NEPCHEKTUBBl PA3BUTUA HOPUAMYECKON HAyKH, MPAKTUKU U 00pa3oBaHUS B
A3naTcko-TUXOOKEaHCKOM PETHOHE, CBHUIETEIBCTBYET O TOM, YTO HAIIH
CTpaHbl YK€ HapaOOoTaau JOCTATOYHBIA TOTEHIMAI MJii OCMBICICHHUS
BOMPOCOB, OTHOCSIIUXCS K TJI00ATBbHOM MOBECTKE JTHSI.

OAHOBpPEMEHHO XO04y MO3JpaBUTh COOpPABIIMXCS 37E€Ch MPEACTABUTENCH
Hayku C 60-meTeM HENmpephIBHOTO IOPUIWYECKOro oOpazoBaHus u 99-
JeTueM opuandeckoro ooOpazoBanus Ha J[lansHem Boctoke Poccun.
[IpuMuTe HMCKpEHHHE TO3APABICHUS W OJaroJapHOCTb 3a OCOOBIM BKJIAJ B
pa3BUTHE M MOJJEPKKY CHUCTEMBbl IOpUIMYECKOro oOpa3zoBaHus. Bara
JesITeIbHOCTh HEM3MEHHO CBSI3aHa ¢ 00ECIeUYeHNEM KauecTBa I0OpUINIECKOTO
oOpa3oBaHMsi, peEUIEHUEM MpoOJeM TMOATOTOBKH  BBICOKOKBAIM(PHUIM-
POBAaHHBIX IOPUANYECKUX KaapoB B Poccuiickoni Penepannm.

Jlambl ¥ rocrnoza, st BCEM HaM >KeJal0 yJadyHO U IMOJIE3HO MmopadboTaTh B
NPEACTOAIINNA JI€Hb, IJIi TOrO YTOOBI OTBICKATh HOBBIE JOTOJHUTEIHHBIC
OyTH K PEHICHUIO aKTyalbHBIX MPOOJEM IOPUIUYECKOW HAYKH, MPAKTUKUA U
o0pa3oBaHMs.

[ToznpaBasito Bac ¢ HauaaoM gopyma!l

? TIpencenarens ApGutpaxtoro Cyma [IpuMOpCKOro Kpast.
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Menvnuxos I0.B.°

VYBaxaemble KOJIJIETH, T0OPbIN JEHB!

[To3BonbTe MHE OT MMeEHM [IpUMOPCKOro PErmoHaIbHOIO OTHAEIICHUS
OO6mepoccuiickol OOIIECTBEHHONW OpraHu3aluu  «AcCCOIManus IOPHUCTOB
Poccumn» Taxxke BbICKa3aTh BaM CJIOBA MPHUBETCTBUS B CBSI3U C IMPOBEAECHUEM
IV Tuxookeanckoro rwopuaudeckoro popyma «llepcnekmusvl paszeumus
IOPUOUYECKOU HayKu, NPaKmuKkuy u oopasosanus & Azuamcko-Tuxooxeanckom
pezuoney.

[IpusiTHO OTMETUTH, 4YTO Haml QGOopyM 3a TMPOIIEAIINe TPU Trojaa
MpPEBpATWIICSI. B BOCTPEOOBAaHHYIO IUIOMIAJKY JUJISI MPSMOro Juajiora
POCCUHCKMX M HHOCTPAHHBIX IOPUCTOB PA3JIMYHOW CIIEHUANIU3ALUN 110
BAKHEUIIIMM HANPABICHUSM IOPUINYECKOW HAYKH WU TMPAKTHKU. B pamkax
ATOTO AWaiora MPOMCXOJUT aKTyaJbHbIA OOMEH MHEHUSIMH M OIBITOM IO
PEIICHUIO 3JI000THEBHBIX MIPOOJIEM B PA3TUYHBIX OTPACTSAX MpPaBa.

[IpuMopckoe peruoHanbHOE OTHENEHUE «AcCCOIMalMs FOPUCTOB
Poccun», xkoTopoe s 31ech NPEACTABIAKD, COCTOMT HU3 IOPUCTOB IIMPOKOIO
CIIEKTpa Pa3IMYHbIX IOCYJAPCTBEHHBIX U HEFOCYAAPCTBEHHBIX BEJIOMCTB H
OpPTaHU3alMi: 3TO CYJbH, HOTAPUYCHI, AABOKATHI, COTPYAHHUKHA IPABOOX-
PAHUTEIBHBIX OPraHOB, MPAKTUKYIOIIME IOPUCTBI TOCYJIAPCTBEHHBIX U
MYHHUIUIIAIBHBIX YUYPEKICHUM M KOMMEPYECKUX OpraHu3aluy, Npeacra-
BUTENIM HAyYHOI'O HOPUAMYECKOro coobmiectBa M nap. Llenbto u 3amayeit
«Acconmanuu opuctoB Poccum» siBisieTcst conuelicTBue mpoiieccy (popmu-
POBaHMS NPABOBOIO IOCYAApCTBA, B TOM YHUCJIE PACCMOTPEHHE AKTYaJIbHBIX
poOJieM pa3BUTHSI POCCUUCKOTO 3aKOHOAATEIbCTBA M aHAIU3 MPAKTUKU €T0
MIPUMEHECHMUSL.

B 5TOM KOHTEKCTE, aHAIU3UPYSd HENABHO IIPUHATBIE HOPMATHBHO-
MPABOBBIC aKThl, HANpPAaBICHHbIC HA JIWHAMUYHOE pa3BuTue JlanpHero
Bocroka Poccun, Mbl IpUX0auM K OJHO3HAYHOMY BBIBOJY, YTO IPOMU3OIILIO,
KaK TOBOPAT MOHU KOJIJIETH, U3MEHEHHE IopuAndecKoro Janamadra JlanbHero
Bocroka. Ilpescoe 6cezo, peuvb uoem o npunsamuu PedepaibHbiX 3aKOHOB:
«O meppumopusix onepedxcarowe2o pazeumusy, « Ceo600nwiti  nopm Bna-
ousocmoky, «O Jlarbnesocmounom cekmapey. To €CTh Ha HaIUX Tja3ax
npou301UI0 (GOPMUPOBAHHE HOBOW MPaBOBOM HMH(pacTpyKTypbl JlaibHEro

} IIpencenarens Ilpumopckoro permoHanmbHOrO oTAeneHHs OOmepoccHiickoii 00IMIEeCTBEHHON OpraHN3aIliuH
«Accormanus opuctoB Poccumy, 3amecTuTenb Npokypopa IIpuMopckoro kpas B OTCTaBKe, K.I0.H., e-mail:
melgeorg@yandex.ru
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Bocroka, B mepByto ouepenb, I[Ipumopckoro kpas. HoBbie mpaBoBbIE
MEXaHU3MBl JOJDKHBI ~CTIIOCOOCTBOBAaTh MPHUBICYCHUIO POCCHHCKUX U
MHOCTPAHHBIX UHBECTOPOB.

Bwmecte ¢ TeM, coTpyiHUYasi B TECHOM B3aUMOCBS3HU C MPEICTABUTEISMU
Ou3Heca, ¢ Hay4HbIM coo01IecTBOM, [IpuMopckoil TOproBO-NpOMBIILICHHON
MAJIATOW Mbl IPULLIM K BBIBOMY, YTO, K COKAJIICHUIO, HE BCErJAa MPOUCXOIUT
IJ1aJKO€ BHEAPEHHE HOBBIX IMPABOBBIX MEXAHHU3MOB. 3a4acTyl0 3TO
MPOUCXOJIUT MO BUHE YNHOBHUKA-OKOPOKpATa WU KOPPYHIIMOHEPA.

Tak, coenacno ouyuanvueim ceéedenusm npoxkypamypsl lIpumopcrkozo
Kpasi moivKo 8 nepeom noayeoouu 2018 2. opeanamu npoxypamypol Kpas
8bIABIIEHO NOYMU 5 MbIC. HAPYUWEHUL 3aKOHA, 3a YMO C N00ayU NPOKYPOpo8 K
OUCYUNTIUHAPHOU U AOMUHUCPAMUBHOU OMBEMCMBEHHOCMUY NPUBTEYEHO
ceviue 550 Hepaousvix YUHOBHUKOS, 8 M.4. 15 u3 Hux ygojeHvl 8 césa3u C
ympamoti 008epusi.

KoHeuHO, OCHOBHOM NpUYMHOM HapyuleHUH TpeOOBaHMM 3aKOHOB
ABJISICTCS HEMPO(ECCHOHATU3M W YEePCTBOCTh YMHOBHUKOB, HO HE PEIKO
ATOMY CHOCOOCTBYIOT HEKaYe€CTBEHHBIE IIPABOBBIE HOPMBbI, MPOOENIHl B
NEUCTBYIOIIEM 3aKOHOJATEIbCTBE, KOTOPOE HYKIAETCSI B CEPbE3HOU
KoppektupoBke. OO0 3ToM Oyaem ¢ BamMu MOAPOOHO OOCYXKJaTh B paMKax
dopyma Ha MexIyHapoaHOU KoHpepeHIuu «[IpoTuBOACCTBHE KOPPYTITUH:
po0JIeMbl U MEPCTIEKTUBBI».

besycioBHO, ¢ 3akOHOM HaJA0 paboTaTh HE TOJABKO HA CTaJUH
pa3pabOTKU W MPUHSTHUS, HO U TIOCJE €ro BCTyIuieHus B cuiny. HeoOxoaumo
IIPOBOJINTh MOHUTOPHUHI €r0 PETYJUPYIOLIETO BO3ACUCTBHUS HA 3KOHOMHKY,
CJIeINTh, JOCTUTAET JIU OH 3asBJIEHHBIX liesied. B ciiyyae HeoOXxomumocTu
KOPPEKTUPOBATh €ro CoJepKaHue M OCOOCHHOCTH €ro MPUMEHEHHUS CO
CTOPOHBl UYMHOBHUKOB. YemM MbI C BaMu II0 MEpPE€ BO3MOXKHOCTU U
3aHMMaeMCs, B TOM uuclie OylneM TOXK€ 3aHUMaThbCid Ha KOH(pEpPEHIUIX
nanHoro dopyma.

[TomMuMo 3TOTO, AJIA 3alIUTHI MHBECTOPOB HEOOXOIUMO MPOAOIKATH
COTPYAHUYECTBO MEKIY KOPUCTAMU CONPEAECIbHBIX TOCYyAapcTB. TakoBoe
B3aMMOJICCTBUE BO3MOXKHO 4Yepe3 Co3/laHhe U (PYHKIIMOHUPOBAHUE
COBMECTHBIX HOpUIUYECKUX co0011ecTB. [1010KUTETEHBIM IPUMEPOM TAKOTO
OAXoJa SIBIIETCA  CO3JAaHME W JesaTelbHOCTh  Pyccko-Kuraiickoro
ropuandeckoro oodiiectna, [IpaBieHne U pykoBOJCTBO KOTOPOTO HAXOIUTCS
B I. Mockge. B IIpuMOpckOM Kpae moO COOTBETCTBYIOIIEMY COTJIAIICHUIO
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MPEACTABUTEIIEM C POCCHMCKOM CTOpOHBI 3TOro Pyccko-Kurakickoro
IOpuUauYecKoro obmiectBa sBisercs: [I[puMopckoe pernoHalbHOE OTIIETICHUE
«Accommanuu topuctoB Poccum». Mpbl 3TOM  paboToit  yke Hadaiu
3aHAMAThCS.

B »sTOM Bompoce MblI HajgeeMcsi Ha TECHOE COTPYOHHUYECTBO M C
KOPEMCKMMH KOJUIETaMHU-IOPUCTAMH B  BOIPOCAX KOHCYJIBTUPOBAHUS U
FOPUINYECKOTO obecrnieyeHus COBMECTHBIX  OHM3HEC-TIPOCKTOB U
WHBECTUIIMOHHBIX TPOEKTOB POCCHICKUX W KOPEUCKUX ON3HECMEHOB B
pamkax «CBoOoaHoro nopra BiaguBocTok».

Takum oOpa3oM, Ha MOW B3I, KIIOYEBOE 3HAYCHHE B 3aIHUTE
WHTEPECOB HWHBECTOPOB IMPUOOPETAaET HE TOJIBKO MPaBO, HO U KOPHUCTHI,
CHEISIINE 32 TEM, KaK BBEICHHBIC HOPMBbI IPOBOJSATCS B )KU3Hb

N B 3TOM CMBICIIE, TPEACTABISACTCSA, YTO UCCICAOBAHUE HA HACTOSIIIEM
dopyme MNEPCHNEKTUB PA3BUTUS OPUAMYECKOM HAYKH, TMPAKTHUKA U
oOpa3oBaHus B A3MaTCKO-THXOOKEAaHCKOM PETrHMOHE; B3aUMOJCHCTBUS C
IOpUCTaMU COMPEACIBbHBIX TOCY/IapCTB, SBIAETCS, 0€3YCIOBHO, aKTyalbHbIM,
BOKHBIM U UHTEPECHBIM.

Mue kak BbIIYCKHUKY u auccepranTy JJIB®Y BOBoWHE MNPHUATHO
no3apaButh IOpuandeckyro mkony [AB®DPY ¢ 60-metneM HeEnmpepbIBHOTO
IOpUINYECKOTO 00pa3oBaHUsd B YHUBEpCUTETE W 99-jeTHEM IOPUIMIECKOTO
obpazoBanus Ha JlansHeM BocToxke!

Cornacen ¢ moummu KoJuieramu, 4to HOpuanudeckas mkona J[BOY
SABJISIETCS OECCIOPHBIM JIMJAEPOM MO YPOBHIO TMOJTOTOBKHM IOPUCTOB Ha
Hansaem Bocroke, 31ech 00ydeHre HOCUT (PyHIaMEHTAIbHBINA XapakTep, 4To
crocoOCTBYET (HOPMUPOBAHUIO JIOTHKHOTO FOPUANYECKOTO MBIIILICHHUS.

Nmenno B IOpuanueckoit Illkone JIB®Y mnpomnu oOydeHue 3Ha-
YUTEJIBHOE KOJIWYECTBO MPEKPACHBIX CIEIUAINUCTOB, KOTOPHIE 3aHUMAIOT
BEIyLIME JIOJDKHOCTH B 3aKOHOJATENbHBIX M MCHOJHUTEIBHBIX CTPYKTypax
Kpasi, B CyJACOHBIX U MPABOOXPAHUTENILHBIX OpraHax. MHOTrue U3 HHX
peanu3oBaiu ceds Ha ¢eaepalibHOM YPOBHE U 32 PyOexKOM.

Xorenoch Obl HCKPEHHE MO0IaroaapuTh pykoBocTBO FOpunnueckoi
kol JIBOY, mpodeccopcko-npenoaBaTeabCKiil cCOCTaB 32 BBICOKOIPO-
(deccuOHAIbBHOE M KAa4eCTBEHHOE MPENnojaBaHHUE IOPUJIUUYECKUM HayKaMm |
HEKOTOPHIM U3 HUX BPYUYUTh MOYETHBIE TPaMOThl M OJarogapHOCTU OT
PETUOHAIBHOTO OTACNECHUA «Accolrannu I0puctoB Poccum

Cnacu0o 3a BHUMaHUE.
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ITempos A.0."
YBaxaewmsble Koyuieru!

[To3apaBiisito pyKOBOACTBO M KOJUIEKTUB FOpuanuecko mkoiasl JIBDOY
¢ 60-71eTHeM HENpPEepPHIBHOIO IOPUINYECKOr0 oOpa3zoBaHus B JlaabHEBOC-
TOYHOM TOCYJIapCTBEHHOM YHHUBEPCHUTETE U 99-1eTHeM OPUANYECKOTO
obpazoBanus Ha [lanmbHeM BocToke Poccun.

CerojHsi, B YCJIOBHUAX YCIIOKHEHHUSI HOpPMAaTUBHOM 0a3bl, €€ yBEIUUYEHUS,
JTWHAMUYECKOTO M3MEHEHUsS MHOTHUX OTpaciied 3aKOHoJarenbeTBa, HOpuaun-
yeckas IIKOoJia JOCTOMHO CHpaBiisieTcsl ¢ 3agadedl oOecrieueHus KBaaugu-
UUPOBAaHHBIMM  KOPUCTAMU  TOCYJAPCTBEHHBIX OpPraHOB, aJIBOKATYpHI,
HOTapuaTa, IIPaBOBBIX CIYXKO TMPEANPUATHN HAIEro Kpas W JAPYrux
PETHOHOB.

K nmpumepy, 40 % cotpyanukoB YnpasiaeHuss MUHUCTEPCTBA IOCTULIMHU
Poccuiickoit @enepaunu no I Ipumopckomy kparo — BoilyckHUKH KOpuanyec-
koM mikoisibl JIBOY, derBepTh KOTOPHIX Mpulia padoTarh K HaM B 3TOM
ronay.

Yupasnenne u FOpuanueckas mkoaa TECHO COTPYAHUYAIOT O MHOTUM
BOlpocaM. B 4acTHOCTH, MBI COBMECTHO C  HOPUIMYECKOW KIMHUKON
«3dopoiiy, BamuMm cTpyKTYpHBIM MOJApa3eieHUEM, IUIAHUPYEM MPOBECTH
COIIMOJIOTHYECKOE UCCIIeIOBaHNE, KOTOPOE MO3BOJIUT HaM 00OCHOBATh Mepe]t
3akoHonarenbHbiM ~ CoOpanuem Ilpumopckoro kpas HEOOXOJIUMOCTh
paCIIMpPEHHs] TIEPEUHsS KaTerOpHil JIWIl, KOTOPHIM MOXET OBbITh OKa3aHa
OecruiaTHas rOpUaUYecKas MOMOIM Ha Tepputopuu I[IpumMopckoro kpas.
Hpyroun npumep — VYnpaplIeHWE BBICTYNAET IUIOIIAAKOW JJIi MNPAKTHUKH
CTYAEHTOB IIKOJIBI IO TAaKUM HANpaBJICHUSAM JEATEIbHOCTH MMUHIOCTa
Poccun, kak perucrtpamus W KOHTPOJb HEKOMMEPUYECKHX OpraHU3aluu,
MPOCTABJICHUE AMOCTWIISI, MPOBEICHUE MPABOBBIX AKCIEPTH3 HOPMATHBHBIX
akToB [IpumMopcKkoro kpas.

B 3TOT nenp xenar mpenojaBaTensaiM, CTyJAEHTaM U BCEM COTPYIHUKAM
KOpunuueckoii mkonsl JIB®Y 370poBbs, Onaromnoiydyusi ¥ HEU3MEHHOTO
KEJIAHUST YUYUTHCHL.

4
Havanenuk Ynpasnenuss Munuctepcera roctuiiu Poccuu no Ipumopckomy kpato.
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IIJIEHAPHBIE JTOKJIA/IBI
I'puoacosa M.I'. °
25 ner IlpumopckomMy HOTapuary

[Ipodeccus HOTapuyc — 3TO BBICOKas OTBETCTBEHHOCTh. PaboTta HOTa-
PUYCOB 3aKJIIOYAETCs B MPEAOTBPAIICHUM CYJIEOHBIX CIIOPOB, 3alUTE
3aKOHHBIX MHTEPECOB IpaxkaaH, a Jr00i, YIOCTOBEPEHHBIM HOTAPUYCOM aKT
00JIajaeT IOBBIIIEHHON JOKA3aTEJILCTBEHHON CWJION U SIBIISIETCS HaIC)KHBIM
MHCTPYMEHTOM 3allIUTHI TIPaB JI0OPOCOBECTHHIX TPAXIaH U IOPUIUYECKUX JIUII.

OTuyxJI€HHE [JIO0JJM B KBAapTUPE, a TAKKE CHCIKM MO MPOIAXKe
HEJIBUKAMOTO HMMYIIECTBA, MPUHAJJIEKAIIETO HECOBEPIICHHOJIETHUM JIETSIM
U HEJIEeCIOCOOHBIM JHUIAM, TENEph MOJJIekKAT 00A3aTeIbHOMY HOTapHUallb-
HOMY YJOCTOBEPEHHIO — TaKuM OOpa3oM OOeCHeYMBaeTCs 3aluTa IpaB
CaMbIX YSI3BHUMBIX KaTeropuil rpaxiaaH. Ilociie yJIOCTOBEpEHHS CIEIKU
HOTApUYC MOXET IMOJaTh JOKYMEHTHI HA TOCYJapCTBEHHYIO PETMCTPALUIO B
AJICKTPOHHOM BHJIE, BAXKHO, YTO 3Ta yCIyra OyAeT Il rpaxaaH OecIIaTHOM.
Cpok perucrtpanuu, B ciaydae 3JIEKTPOHHOM MOJIauM, MO 3aKOHY COCTaBIISET
OJIMH ICHb.

Pacuérpl mexay mokymnareneM M MpOJaBIIOM MOKHO TMPOU3BOJIUTH C
MOMOIIBID JIEMO3UTHOTO CYE€Ta HoTapuyca. lcnonp3oBaHHWE JEMO3UTA
HOTapuyca 3HAUUTEILHO O€30IMacHee U JICIIEBJIE, YEM HCIOJIb30BAHUE
OankoBckoM sueriku. Cpasy jke Iocje TOro, Kak PETHCTPUPYETCsS IPaBo
COOCTBEHHOCTH, HOTAPUYC MEPEUUCIIACT CPEICTBA MIPOIABILY.

Hanee, ¢ 1 mas 2018 roma maHHbIe O HacjiemojaTeie, a TaKk Xe O
HOTApUyCe, y KOTOPOr0 HAXOJUTCS HACJIEACTBEHHOE [I€JI0, HAXOHSITCAd B
OTKpPBITOM JIOCTyI€ Ha calTe notariat.ru B paszfene «CIpaBOYHANY.
B cootBercTtBUM ¢ TpeboBanusimu crareit 34.1 u 34.2 OcHOB, cBefeHUs1 00
OTKPBITBIX  HACJECJICTBEHHBIX JI€JlaX HOTApUyCaMHU HE3aAMEIIMTEIIbHO
BHOCSITCSI B €IMHYIO HH(POPMAIMOHHYIO CUCTEMY HOTapuara.

Coznanue 1 UCIoIb30BaHNE HACIEACTBEHHBIX (POHIOB MPETYCMOTPEHO
yxe ¢ | centsa0Opsa. ['maBHast ux 3amaya — MOMOYb COXPAHEHUIO OM3HEca U
obecrieyeHn0 pabOThl TPEANPHUATHS B ClIydyae CMEPTH BJajenblia.
YupexaeHnue HaclneICTBEHHBIX (POHIAOB 3aKOHOMATENb JIOBEPUII HOTAPHUYCY,

5 . . N
3aMecTuTeNbh HadaJbHUKA OPraHW3alMOHHO-NIPAaBOBOTO oTAena [IpumMopckoll KpaeBoi HOTapHAILHOM ManaTel, e-
mail: prim_knp@mail.ru.
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KOTOPBII TPAAULIMOHHO UIPAET KIKOYEBYIO POJIb B CYHIECTBYIOUIEH CHUCTEME
HACJIEICTBEHHOT'O MPAaBa.

OdopmieHre HacaeACTBEHHBIX MIPaB Yepe3 HOTapuyca — 3TO Haubosee
HAJSKHBIA W YAOOHBIM CHOCOO0 TPHWHSATHUS HACIEACTBA B OECCIIOPHOM
NOPSAKE. DIEKTPOHHBIE TEXHOJIOTUN MO3BOJIAIIA CHU3UTh PUCKHU peau3alun
MOLICHHUYECKUX CXE€M C IOAJECIBHBIMA H YK€ HEACHCTBUTEIbHBIMU
3aBemiaHusIMU. HanakeHa u cuctema B3aUMOJEHCTBHS MpU OOHApYKEHUU
HACJIElyeMOr0 HMMYIIEeCTBa, OIPaHUYEHHOTO B 000pOTE: OpYXKHs, Aparo-
LHEHHbIX MeTauioB. HoTapuyc oTcekaer ciiydyan HE3aKOHHOTO BIAaACHUS,
HallpUMeEpP, CaMOBOJIBHO BO3BEACHHBIMU  CTPOCHHUSAMH. DJIEKTPOHHBIN
UH(OPMAILIMOHHBIN 00OMEH ¢ KpyNHEeHImMMu OaHKaMU MO3BOJISIET, HE BBIXOAS
Y3 HOTAPUAIBHOW KOHTOPHI, BBIIBUTh HAJIIMYAE HA CYETAX ITOKOWHOTO
CPEACTB, Ha KOTOPBIE BIIPABE MIPETEHI0BATh HACIEAHUK.

B cnywyae ¢ HaciencTBEHHbIMM (POHIAMU HOTApUyC IOCIE CMEpPTU
rpaxJaHrHa OyJeT HalpaBiATh B YINOJIHOMOYEHHBIH OpraH 3asBJICHHE O
peructpaiu  (oHIa, OCHOBBIBAsCh Ha 3aBEIIAHMM  HACJEIOAaTels.
B 3aBemanue OyAyT BKIIIOUATbCS COOTBETCTBYIOIME YKa3aHUs, a TaKKe
YCTaBHBIE JIOKYMEHTHI ISl PETHCTpAllMy IOPUANYECKOro Jinma. Takum
o0pa3oM, Bc€ HacleqyeMO€ HMYIIECTBO Cpa3zy IOCIe CMEpPTH BIajeiblia
aKKyMYJIUPYETCSI B HOBOM IIPAaBOBOM WHCTUTYTE — HACJEACTBEHHOM (POHJIE.
Jloxoabl OT yNpaBieHHs] aKTUBAMH MO>KHO OYyJEeT OTIPaBUTh Ha BBIILIATY
T00BIM JTUIIAM, YKa3aHHBIM B 3aBemanuu. [IpaBa BeIrogompuoOperaresns
HEJb3s MPOAATh, NOAAPUTH WU NIEPEAATH 110 HACIEIACTBY.

Bce »Tu u3MeHeHMs] HampaBleHbl Ha TO, YTOOBI TpaxaaHe ObUIU
YBEPEHBI, YTO MNpH OOpalIeHWHM B HOTAPUAIbHYI0 KOHTOPY OHHM MOJy4ar
Ka4eCTBEHHYIO, OIIEPATUBHYIO U JOCTYIIHYIO IIPAaBOBYIO IIOMOIIIb.

Takxke CTOUT OTMETUTh, YTO OyaroAaps PEecTpy YBEIOMJIEHUU O
3ajore JBHKMMOTO HMYILECTBA Tpa)KAaHe MOTryT o00e30macuTh ceds OT
HEOOXOAMMOCTH OTBEYaTh IO YYXKUM JAOJraMm. ['paxkaaHe, HE »KeJarollue
BMECTE C HOBBIM aBTOMOOMJIEM MOJYYUTh €LI€ U MOPLUI0 IpodiieM, CHayana
MPOBEPSIOT BBIOpaHHYIO MalmMHy B Peectpe yBemomieHudd o 3ajnore
JIBUKAMOTO HMYIIECTBA, a MOTOM HAYT K HOTapuycCy, YTOOBI MOJYYUTH
JOTOJHUTEIBHYIO TAPAHTHUIO O€30ITaCHOCTH CHIEIIKH.

Horapuyc BwimacT BbeiMCKy u3 Peectpa yBemomuieHuili O 3aiore
JABUKUMOTO HMMYIIECTBA, B KOTOpPOW OyAeT yKa3aHO, YTO KOHKPETHBIN
aBTOMOOWIIb Ha KOHKPETHYIO JIaTy U JlaK€ Ha KOHKPETHOE BpeMs B 3aJI0re HE
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Haxonuics. Toraa, qaxe eciu BBISICHUTCS, YTO MallliHa ObLIa B 3ajiore, OaHK
He OyJIeT UMETh MPETEeH3UM K 100pPOCOBECTHOMY MPUOOpETATEIO.

Uto kacaercs WHQPOPMAIMOHHBIX TEXHOJOTUM, TO POCCHUUCKUU
HOTapwWaT CTajl OJHMM W3 HamOoJyiee MEepPeOBBIX IPABOBHIX HHCTHUTYTOB.
bazoli  nmma Takoro - omepexarolmero — pa3BuTua  crana  EjguHas
unpopmanmonnass cucrema (EWMC) Horapuara, KOTOpPYHO MOCTpOMJa
QenepanbHas HoTapuanbHas mnanara. lexnonormn EWC no3Bosmnu
MOBBICUTh TAPAHTUHU JTOCTOBEPHOCTH HOPUIAMYECKH 3HAYMMBIX CBEJCHUM, a
TaKkKe CleNaTh o0palieHne K HOTapuyCy MaKCUMaJlbHO KOM(pOPTHBIM U HE
3aTpaTHBIM MO BpeMeHU. Bce poccuiickue HOTapuycChl MEpeluid Ha padoTy
[0 MNPUHLHIY «OJHOTO OKHa», T.€. CTAIM CaMH IOJy4aTh W HaIpaBJISITh
HEOOXO/IUMbIE JOKYMEHTBI, N30aBIIsisl TPAXKIaH OT JUMIIHUX XJonoT. Pabora
HOTApUyca B PEXKHUME «OJHOTO OKHa», KOrJa HOTApUyC caM IMOJy4aeT
HEOOXOAMMBIC JI1 YJOCTOBEPEHHS CIEIKHA JTOKYMEHTHI, HEBO3MOXXHa 0e3
MOJTHOLIEHHOT'O MEKBEJOMCTBEHHOTO 3JICKTPOHHOT'O B3aUMOJICHCTBUA.

CornacHo 3akoHy ¢ 1 wuwoHg 2019 roma B OTe4YECTBEHHBIN
MPAaBOMOPSAJIOK BBOJATCS HACJIECACTBEHHBIE JOTOBOPHI U  COBMECTHBIE
3aBEIIAHUA CYNIPYTOB.

[IpUHATBIM 3aKOHOM BBOJATCSI COBMECTHBIC 3aBEIIaHMS, KOTOPHIC
CMOTYT COCTaBJISITh Cynpyru. B TakoMm 3aBellaHMM CYOpyrd BIpaBe
ONpPENCNIUTh, KaK OyJeT pachpeaeyisiThcd HUMYIIECTBO B Cllydae CMEpPTHU
KaXJIOTO U3 HUX, B TOM YHCJI€ HACTYNUBLIEH OJHOBPEMEHHO:

- 3aBellaTh 00Iee UMYIIIECTBO U UMYIIIECTBO KaXXJIO0T0 U3 HUX JIFOOBIM
JULaM,

- mo0bIM 00pa3oM OMNpENEIUTh JO0JM HACICIHUKOB B YKa3aHHBIX
HACJIEJICTBEHHBIX Maccax,

- ONpPEAEIuTh HMMYHIECTBO, BXOJAIICE B HACIEACTBEHHYID Maccy
KaXXJ0TO U3 CYNPYrOB, €CJIU TAKOE OINPENCIICHUE HE HAPYLIAET IPaB TPEThUX
JIHLL,

- JIMIIWATHh HACJIEICTBA OAHOTO, HECKOJIBKAX WJIM BCEX HACIEIHHUKOB I10
3aKOHY, HE YKa3bIBas IPUYMH TAKOTO JIUIICHUS,

- BKJIIOYUTHh B 3aBEIIAHUE JPYTHE 3aBEUIATEIbHBIC PACIOPIKEHUS,
BO3MOKHOCTh  COBEPIIEHUS] KOTOPBIX MNpPeAyCMOTpeHa ['paxkIaHCcKuM
KOJIEKCOM.

CoBMecCTHBIE 3aBEIIaHUs CYINPYroB TMO3BOJSAT PEIIUTh OOJbIIOE
KOJIMYECTBO  MIpOOJEeM, CBS3aHHBIX C  HAcJeJOBaHUEM HMMYIIECTBA,
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HaxXOJISIIIETOoCs B COBMECTHOM COOCTBEHHOCTH. IIpM Hamuuum Takoro
3aBelllaHWsS HE HYXKHO CHayaja JCJIUThb COBMECTHYIO COOCTBEHHOCTH
CYHpyroB IIOCIE€ CMEPTH OJHOTO M3 HHUX, a 3aTeM peliaTb BOIPOC O
HACJIEJICTBE U HACJECIHUKAX, KaK 3TO MPOUCXOJUT cerdac. MOXKHO 3apaHee
yKa3aThb - KOMY, KaKO€ HMYIIECTBO M B KAKOW MOCJIEI0BATEIbHOCTH
MEePEXOJUT, €CIIh yMep OJWH U3 CYNPYroB WIM €CIU yuuil o0a
OJHOBPEMEHHO.

B nannoe BpeMs oOcyKaeTcsi BBeJeHHE 00s13aTeIbHOM HOTapuaIbHOM
dbopMBI 11 BCEX CACJIOK C HEJIBHUKUMOCTBIO. M MOXHO ¢ yBEpPEHHOCTHIO
CKa3zaThb, 4YTO HOTapuaT TOTOB B3ATh Ha ce0sS OTBETCTBEHHOCTh 3a
0€30IMacHOCTh U 3aKOHHOCTh BCETO 000pOTa HEIBUKUMOCTHU B CTpaHe. TakuMm
00pa3oM, HOTapuaiabHasi (hopMa BBICTYMAECT HAJEKHBIM IIUTOM JJIS 3aIUTHI
npaB COOCTBEHHHMKA, WHCTPYMEHTOM B CTaHOBJICHMH 0€30IacHOrO,
MPO3PAvYHOTrO U CTAOUIILHOTO 000POTa HEIBIIKUMOCTH.
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Kristie L. Gibson®
The Evolution of Multi-jurisdictional Practice in the United States

Regulations pertaining to the practice of law continue to develop and
evolve on a global scale. As cross-border and multi-party, multi-jurisdictional
transactions play an ever-increasing role in international trade, and as matters
that implicate foreign or international law continue to be prominent on the
world stage, many jurisdictions are reevaluating rules and norms governing
the provision of legal services at home and abroad.

The enquiries that drive multi-jurisdictional practice discussions focus
on what constitutes multi-jurisdictional practice, when multi-jurisdictional
practice is appropriate, and who is authorized to provide legal services in
other jurisdictions. In the United States, as in many jurisdictions around the
world, the legal community is evaluating how existing rules and policies that
govern the practice of law affect clients, the public, and practice. This
assessment is often conducted with a view toward domestic and international
obligations in balance with domestic consumer and industry protection and
the jurisdiction’s code of ethics.

There are compelling reasons to permit foreign lawyers to practice law,
to some degree, in a host jurisdiction. There are also compelling arguments in
support of a host country’s interests in regulating the practice of law within
its jurisdiction and protecting legal service providers and consumers. In the
U.S, as in many jurisdictions, the legal profession is one of the most practice-
restrictive professional service industries. Often, restrictions appear in the
form of education and credential requirements, residency requirements, limits
on foreign ownership of law firms, fee-splitting regulations, and limits on the
association of jurisdiction-licensed attorneys. Foreign attorneys who desire to
practice in another jurisdiction often couch these restrictions as access
barriers to trade in legal services.

According to the 2017 U.S. International Trade Commission Service
Trade Annual Report, the global legal services market, in 2015, was valued at
$593.4 billion USD.” In the same year, U.S. cross-border exports and imports
of legal services were valued at $9 billion USD and $2.2 billion USD,

® LL.M. Program Director of University of Oregon School of Law.

7 United States International Trade Commission, Recent Trends in U.S. Services Trade: 2017 Annual Report,
Publication No. 4682; Investigation No. 332-345, p. 106, (May 2017),
https://www.usitc.gov/publications/332/pub4682.pdf (last visited Sept. 15, 2018).
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respectively.® In addition, U.S. export of legal services to the Asia-Pacific
region represented 30.2% of total legal service exports. During the same
period, U.S. import of legal services from the Asia-Pacific region was 31.7%
of total U.S. legal services imports.” The outlook for the U.S. legal services
industry, generally, points toward modest growth.'” Whether this growth will
create opportunities for international practitioners is yet to be determined.

With advancements in technology, the emergence of new non-
traditional law firms and integrated service providers, and challenges in
global compliance and practice ethics, the evolution of multi-jurisdictional
practice has not reached its pinnacle. In light of the ongoing reimagination of
how legal services are provided, let’s consider how this evolution is taking
shape in the U.S.

The U.S. legal system is complex and multifaceted. At the basic level,
it is comprised of the federal system and fifty state systems. Through the 10"
Amendment to the U.S. Constitution, powers not delegated to the federal
government, nor prohibited by it to the states, are reserved to the states
respectively, or to the people.'' This reservation permits states to craft,
implement, and enforce laws that address domestic matters, while still being
subject to federal law. While areas such as bankruptcy, patents, and
immigration are regulated at a federal level, family matters, real property
matters, and state-based crimes are usually state-regulated matters. At
present, the practice of law in the U.S. is addressed at the state level.

The legal profession, and eligibility to practice law, in the U.S. is
regulated, primarily, within each state, and often by rules promulgated by the
state’s highest court. Although there has been discussion at the federal level
about bringing the legal profession under the purview of the federal laws;
however, to date, legal practitioners have been excluded from such federal
regulation.'” The often divergent rules that govern the ability to practice law
in each state create complexity for U.S. lawyers and foreign lawyers who
seek to provide legal services in a U.S. jurisdiction where they are not
licensed. Many states have reviewed, or are reviewing, their practice and

¥ 1d. at 112. This import-export imbalance resulted in a legal services trade surplus in the U.S.

’1d. at 113.

1d. at 118.

""U.S. Const. Amend. X.

12 See Rhonda McMillion, ABA and Other Bar Groups Work to Limit Federal Regulation of Lawyers, ABA Journal
(December 2010) (available at

http://www.abajournal.com/magazine/article/let the states do it aba working to limit federal regulation of law
yers).
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admissions rules to determine if some of the barriers to legal practice can be
modified or removed.

Each state determines the principles that will inform its assessment of,
and any revisions to, its legal practice rules. In conducting a review, some
states look to recommendations offered by the American Bar Association
(“ABA”) Commission on FEthics 20/20. These recommendations were
developed after the Commission undertook a three-year study (2009 — 2012)
of the ABA Model Rules of Professional Conduct and the regulation of
lawyers in the U.S."” The study was based on a review of how technology
and globalization are impacting and transforming the practice of law. The
resulting resolutions provided a framework for states to review the way that
they regulate lawyers in light of practice developments and transformations.'*
The resolutions focus on a range of matters, including confidentiality in a
digital age, ethics in advertising, outsourcing legal work, and issues relating
to lawyer mobility."” The issues relating to lawyer mobility will be the focal
point of this article.

U.S. jurisdictions reviewing lawyer mobility rules consider a wide
array of transactions and circumstances. They look at the type of law that a
lawyer could practice, the transactions in which lawyers in that jurisdiction
are normally involved, the type of legal services offered, the scope and
duration of legal services, and the ethics rules that govern law practice. A
crucial issue is whether a lawyer who is admitted in another jurisdiction can
provide, in the host jurisdiction, legal advice pertaining to the lawyer’s home
country law, international law, third-country law, or host country law. These
conversations are often framed in light of providing host country consumers
access to legal practitioners versed in second- or third-country law, or
international law, while maintain strong consumer protection controls in the
host jurisdiction.

There 1s general recognition that many of the transactions in which
non-U.S. lawyers participate are fly-in and fly-out transactions. Corporate
legal departments also hire non-U.S. lawyers to advise their company on
international law or second- or third-country law. At present, there are at least
five ways that a foreign lawyer may be able to practice in some U.S.

13 See ABA Commission on Ethics 20/20 Introduction and Overview (available at
https://www.americanbar.org/content/dam/aba/administrative/ethics 2020/20121112_ethics 20 20 overarching_re
{)40rt_ﬁna1_with_disclaimer.authcheckdam.pdf).

Id.
" 1d. (footnotes omitted)
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jurisdictions. The methods include: 1) working as a foreign legal consultant;
2) temporary transactional work; 3) pro hac vice admission; 4) limited
practice as in-house counsel; and 5) full admission.

The state of Oregon’s experience in assessing its practice rules was
guided, in part, the ABA Commission on Ethics 20/20. In 2013, the Oregon
State Bar Task Force on International Trade in Legal Services (“Task Force™)
considered whether lawyers who were duly authorized to practice outside of
the U.S. could be permitted to provide legal services, on a temporary basis, in
Oregon. The Task Force recognized that a client’s legal matters may involve
multiple jurisdictions and that permitting the client’s attorney to associate
Oregon counsel, or to appear pro hac vice in Oregon, would likely provide
continuity of representation for the client.

In 2015, the Oregon rules were revised to expand the scope of
eligibility for providing legal services on a temporary basis in Oregon. By
removing language that permitted lawyers admitted only in another U.S.
jurisdiction to engage in temporary practice in Oregon, the rules were
expanded to allow foreign-licensed lawyers to engage in limited, temporary
practice in Oregon.'® Oregon, like many U.S. jurisdictions, also permits an
attorney who is admitted to practice law in a foreign jurisdiction to practice
as house counsel in Oregon.'’ This limited admission is governed by the
conditions and limitations provided in the Admission of House Counsel
rules.'®

Admission or permission for a foreign lawyer to practice in a jurisdiction
such as Oregon, on a limited basis, may be sufficient for the lawyer’s client’s
needs in most matters. However, there is a growing number of practitioners
who want to be able to assist clients, long term, in their home country and in
the U.S. — the limited-admission or limited-practice rules may not be

16 See Oregon Rules of Professional Conduct, Rule 5.5 (January 11, 2018) (available at

https://www.osbar.org/ docs/rulesregs/orpc.pdf). The amendments to Rule 5.5 of the Oregon Rules of Professional
Conduct would provide an opportunity for a foreign lawyer to associate Oregon counsel, or to appear in court by
complying with pro hac vice admission requirements.

7 Supreme Court of the State of Oregon Rules for Admission of Attorneys (“Oregon Rules for Admission of
Attorneys”), Rule 16.05 (revised August 1, 2018) (available at
https://www.osbar.org/_docs/rulesregs/admissions.pdf).

'8 1d. The provisions require, generally, that an attorney admitted as in-house counsel, on a limited basis: 1) practice
exclusively for the business entity employer (except that the attorney is not authorized to appear before a court or
tribunal, or to offer legal services to the public); 2) communicate that they are admitted to practice in Oregon only as
house counsel; 3) pay the fees required of active members who have been admitted to practice for two or more years;
and, 4) be subject to the Oregon Rules of Professional Conduct, minimum continuing legal education requirements,
and all other laws and rules that govern attorneys admitted to active practice in Oregon. Oregon Rules for
Admission of Attorneys, Rule 16.05(7) (a) - (d).
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adequate to permit the attorney to provide these services. Representation may
become fragmented, which may create barriers to effective representation —
especially if a client requires the assistance of a lawyer who understands the
client’s business operations in the client’s home country and its goals abroad.

Lawyers who hold a degree in law from a jurisdiction outside of the U.S.,
who desire full admission to practice in a U.S. jurisdiction, face a
complicated web of eligibility rules and requirements in the more than fifty
U.S. jurisdictions. "’ Some jurisdictions, like Oregon, require bar exam
applicants who hold a non-U.S. law degree to demonstrate that: 1) their law
school education is equivalent to that approved by the ABA; 2) the applicant
is admitted to practice law in a foreign jurisdiction where the Common Law
of England exists as a basis of its jurisprudence; and 3) the requirements for
admission to practice in that jurisdiction are substantially equivalent to those
required by the U.S. jurisdiction.*’

Other jurisdictions, such as New York, permit those who hold a law
degree from either a civil or common law system to establish eligibility to
apply to sit for the bar exam after credential evaluation and, possibly,
additional legal education.”’ New York rules provide a substantive or
durational cure for bar exam applicants who may not have had the requisite
years of study, or the substantive coursework, required for the applicant to be
eligible to apply to take the bar exam.>

In 2014, Washington state amended its admission rules to permit foreign
attorneys to demonstrate eligibility to take the bar exam after graduating from
an eligible Master of Laws (LL.M.) program and satisfying certain duration
and education requirements.” In 2017, Washington added a requirement that
foreign attorneys must have “graduat[ed] from a university or law school in a

! See the National Conference of Bar Examiners annual Comprehensive Guide to Bar Admissions for general
guidelines on admission to practice law in U.S. jurisdictions (available at http://www.ncbex.org). See also, Task
Force on International Trade in Legal Services, American Bar Association, International Trade in Legal Services
and Professional Regulation: A Framework for State Bars Based on the Georgia Experience (rev. Jan. 8, 2014)
(available at
https://www.americanbar.org/content/dam/aba/uncategorized/GAO/ITILS%20Toolkit.authcheckdam.pdf).

2% Oregon Rules for Admission of Attorneys, Rule 3.05(3).

2l As New York is the jurisdiction often selected for choice of law provisions, or for arbitration, foreign lawyers
often desire to be licensed to practice in New York.

2 One of the substantive or durational cures could be completing a Master of Laws (LL.M.) degree that embodies
the requisite set of courses. (Rules of the Court of Appeals for the Admission of Attorneys and Counselors at Law,
22 NYCCR 520.6.) In January 2018, New York amended its admission rules, effective August 2018 for LL.M.
students, to add a skills competency and professional values requirement to be eligible to practice in New York.
(Rules of the Court of Appeals for the Admission of Attorneys and Counselors at Law, 22 NYCCR 520.18.)

* State of Washington Admission and Practice Rules, Rule 3 (“APR 3”).
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jurisdiction outside the United States, with a degree in law that would qualify
the applicant to practice law in that jurisdiction.”**

In July 2018, the state of California, recognizing the number of
commercial agreements in which California is selected as the forum for
international commercial arbitration, passed a law permitting foreign lawyers
to represent parties in certain international commercial arbitrations held in
California.”

As some nations look for ways for foreign lawyers who seek limited, or
full, admission to practice, others work to protect domestic lawyers and
consumers. U.S. jurisdictions, too, are taking multi-faceted, and often
divergent approaches — some believe practice is not limited by national
borders, as clients expect that lawyers can advise them on matters that cross
jurisdictions. Others believe associating local counsel for cross-border
matters is the appropriate approach. As the California, New York, Oregon,
and Washington experiences demonstrate, regulating the practice of law is an
evolving process. Assessing how lawyers should be regulated outside of their
home jurisdiction, and evaluating how to achieve a balance between access to
legal services and protecting lawyers and clients in their home jurisdiction,
will be a topic of conversation for the foreseeable future.

2% State of Washington Admission and Practice Rules, Rule 3(4)(B).

%3 This rule is based, in part, on the ABA model rule for temporary practice by foreign lawyers, and recognition that
a number of matters subject to arbitration were not based on California law — the role that California played was that
it was selected as the arbitration venue. The law provides that “[a] qualified attorney may provide legal services in
an international commercial arbitration or related conciliation, mediation, or alternative dispute resolution
proceeding,” if an enumerated condition is met. Cal. Civ. Pro. Code § 1297.186. One of the conditions that would
satisfy the rule is that the legal “services arise out of a dispute governed primarily by international law or the law of
a foreign or out-of-state jurisdiction.” Id. This California rule will take effect on January 1, 2019.
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Christopher Smithka™

Embracing Experiential Learning: the New Standard 303
from the American Bar Association

Greetings from Madison, Wisconsin. My name is Christopher Smithka
and I am an Adjunct Professor at the University of Wisconsin Law School. It
is a privilege to be attending this wonderful Forum that celebrates the rich
history of legal education at Far Eastern Federal University. Thank you for
the hospitality that you have shown my fellow conference attendees and me.
The faculty and administration of the University of Wisconsin Law School,
including Dean Margaret Raymond and Professors Charles Irish and John
Ohnesorge, send their warm regards to Dr. Kurilov, Vice Dean Prisekina, and
the conference attendees.

The University of Wisconsin Law School is proud of its strong and long-
standing relationship with Far Eastern Federal University. One of the
highlights of the partnership is a joint videoconference course between the
law schools of the two universities. The course gives the students from both
universities the opportunity to discuss contemporary issues in international
law, economics, business, and politics involving Russia, the United States,
and the countries of East Asia. I have taught this course with Vice Dean
Prisekina for the past three years and can say that my students always find the
discussions with their colleagues in Vladivostok informative and engaging.

Today I wanted to briefly talk to you about recent developments
regarding experiential learning in legal education in the United States. The
American Bar Association sets the academic standards and rules of legal
education that law schools in the United States must meet in order to obtain
and retain approval from the American Bar Association. This distinction is
important because, in most states, a law school graduate cannot take the bar
exam without having attended a law school accredited by the American Bar
Association. Since passing the bar is a requirement for the practice of law
almost everywhere in the United States, students are not likely to attend a law
school that is not accredited by the American Bar Association.

Although “experiential learning” — meaning the process of learning
through experience — had been a term of interest to legal educators for many
years, it was not a required component of legal education in the United States

% Adjunct professor of University of Wisconsin-Madison, Law School Columbia, e-mail: smithka@wisc.edu.
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until recently. In 2015, through an update to Standard 303 of the “Standards
and Rules of Procedure for Approval of Law Schools,” the American Bar
Association required that an accredited law school must offer a curriculum
that requires each law student to satisfactorily complete at least one or more
experiential courses totaling at least six credit hours. The requirement only
applies to law students who graduate in or after Spring 2019, so students who
are starting their final year of law school this fall are the first class to be
subject to the new standard.

According to the revised Standard 303, an experiential course must be a
simulation course, a law clinic, or a field placement, as further defined in
Standard 304. Standard 304 states that a simulation course must provide the
student with substantial experience not involving an actual client, but that 1s
reasonably similar to the experience of a lawyer advising an actual client. A
law clinic, on the other hand, must provide the law student with substantial
lawyering experience that involves advising or representing actual clients.
Finally, Standard 304 sets out that a field placement course must provide the
student with substantial lawyering experience in a setting outside of a law
clinic under the supervision of a licensed attorney.

Standard 304 also states that a simulation course, law clinic, or field
placement, in order to satisfy Standard 303, must meet the following seven
requirements: (1) integrate doctrine, theory, skills, and legal ethics; (2)
engage students in the performance of one or more of the professional skills
identified by the American Bar Association, such as legal research and
knowledge of substantive and procedural law; (3) develop the concepts
underlying the professional skills being taught; (4) provide multiple
opportunities for performance; (5) provide opportunities for student
performance, self-evaluation, and feedback from a faculty member; (6) a
classroom instructional component; and (7) provide direct supervision of the
student’s performance by the faculty member.

Many law schools offered experiential learning opportunities to
students before Standard 303 was updated. For example, the University of
Wisconsin Law School, with its “law-in-action” approach, has offered clinics
in consumer, business, and criminal law for many years, as well as
externships at government agencies, non-profit organizations, and corporate
legal departments. However, the six-hour credit requirement for experiential
learning has caused law schools in the United States to review their
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curriculum and determine whether sufficient experiential learning
opportunities exist for law students to meet the minimum requirement of six
credits.  Some law schools have had to add experiential learning
opportunities as a result of the new standard. It should be noted that
traditional law school extracurricular activities — such as mock trial, moot
court, and law journals — do not satisfy the experiential learning requirement,
as they do not include a classroom instructional component.

The goal of incorporating experiential learning into the law school
curriculum 1s to help students connect the theories they learn in traditional
doctrinal classes to the real-world practice of law by learning-by-doing.
However, it 1s too early to measure the impact of the revised Standard 303 as
it only applies to law students who are graduating in or after this coming
spring. Time will tell whether the new experiential learning requirement will
produce law school graduates who are better prepared to transition to the
practice of law.
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Dr. Kyungho Choi?*’

Globalization and Its Impacts on Legal Practice
and Legal Education in Korea

L. Background: The Notion of Globalization in Korea

(1)  Globalization and Legal Education

Globalization permeates every pore of society. Globalization in the legal
profession is no exception. Korea also is no exception from the influence of
globalization. The notion of globalization was first introduced in South Korea
around the mid 1990s during Kim Young-Sam’s administration. Kim Young-
Sam is a former president of South Korea. Kim’s administration recognized
the important notion of globalization. Kim’s administration began a legal
reformation in 1995 where the main discussion was about establishing a
graduate level legal education.*® The Commission for Judicial System
Development and the Globalization Committee began to discuss the
fundamental reformation of legal education in 1993. % However, the
discussion did not lead to any fundamental change of the legal education
system until the Noh Mu-Hyun administration. Noh Mu-Hyun, former
president of South Korea decided to educate future Korean lawyers in a new
legal education system. One result of this effort, was the passage of the
National Assembly of South Korea Act on July 27, 2007(EMPLS), which
authorized a new legal educational system, so called law school.

(2) KORUS FTA and Globalized Legal Market in Korea

The most significant change with regard to globalization of the legal
profession in Korea was made under the influence of the Korea-US FTA. The
KORUS FTA meant a free trade agreement between the U.S. and South
Korea. One of the provisions of the KORUS FTA prescribed a legal market
opening in South Korea.”® As part of the implementation of this FTA, Korea
needed to open the legal market, and needed preparation for the changed
legal market. As of April 2018, 30 Foreign Law Firms -U.S.(23), UK(6),

*" Doctor of Juridical Science, Research Fellow, Office of Legislation Strategy and Analysis, Legislative Evaluation
Research Team, Korea Legislation Research Institute

¥ Kyong-Whan Ahn, Law Reform in Korea and the Agenda of “Graduate Law School,” Wis. INT’L L.J., 2006, vol.
24, pp. 223, 228.

* YOUNGIOON KWON, Bridging the Gap between Korean Substance and Western Form in LAW AND LEGAL
INSTITUTIONS OF ASIA 173 (E. Ann Black & Gary F. Bell eds., 2011).

3% Kyungho Choi, Korean Foreign Legal Consultants Act: Legal Profession of American Lawyers in South Korea,
ASIAN-PACIFIC LAW & POLICY JOURNAL, 2010, vol. 11, p. 100 (University of Hawaii School of Law,
January).
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China(1) have established their law offices in Korea.”' A Foreign Legal
Consultant is a person whose qualification is approved by the Minister of
Justice in accordance with Article 6 of the Foreign Legal Consultant Act and
registered with the Korean Bar Association pursuant to Article 10 (1) of the
same Act, after being qualified as an overseas-licensed lawyer. A foreign
legal consultant is permitted to provide legal advisory services with respect to
the “laws of the jurisdiction in which he/she is admitted to practice law, and
public international law”. This is a short background about globalization of
the legal market in Korea for further discussion.

As of November 2018, there is no FTA (free trade agreement) between
Korea and Russia. However, recently Korea’s President Moon Jae-in
announced a plan to launch negotiations for South Korea's first FTA with
Russia.”

II. Renovation of Korean Legal Industry and Legal Education

I want to explain why renovation in the legal education or in the legal
industry was needed in South Korea. The renovation request could be
explained based on two kinds of needed approach: one is domestic need
approach and the other is global need approach.

(1) Domestic Need Approach

A. Balancing Development of Korea

Traditionally, successful candidates of the Korean bar examination were
graduates from major law schools in Seoul. Many of these lawyers preferred
to stay in the Seoul area or other major cities. Therefore, people outside of
Seoul had less opportunity to access counsels. Policy makers of the new
Korean law schools were concerned with balanced development throughout
the country. For this purpose, the Committee for the Korean Law Schools
assigned a balanced number of law students across Korea, even small
districts such as Jeju and Choonchon in South Korea.

B. Inefficiency System of Producing Lawyers in South Korea

The other problem is inefficiency of producing lawyers in South Korea.
Traditional Korean bar examination has an inefficient character because
around 5% of applicants generally could pass the bar examination. The other
95% of applicants cannot pass the examination. But in terms of cost for

' Ministry of Justice (Korea), Statistics of Foreign Law Firms in Korea, available at

http://www.moj.go.kr/HP/COM/bbs_03/ListShowData.do (last visited November 6, 2018).
32 Ji-won Park, South Korea, Russia agree on free trade talks, economic cooperation with North Korea, The Korea
Times, June 22, 2018.
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producing and maintaining lawyers in South Korea, we need to consider the
cost of these failures. In fact, most of the law graduates study a substantial
time for the traditional Korean bar examination even after their graduations
from law schools. Some of them spent more than five years only to prepare
for the bar examination. Therefore, renovation was needed to cover this
inefficiency issue.

(2) Global Need Approach

Globalization in the legal education and the legal industry was needed to
survive in this changed legal market. As mentioned earlier Korean-US FTA
allowed a Korean legal market opening. Korean law schools needed to
provide programs for their students to prepare in this changed legal market.
As part of the effort, Korean law schools made considering efforts to
diversify law classes to cover cross-board legal matters. Law schools also
have developed several Joint law degree programs with foreign law schools,
mainly with the U.S. law schools.

Legal educators also needed to analyze foreign law firms’ business
strategies and required skills, because these legal educators need to reflect
these new foreign employers’ request. Timothy Hester, chairman of
Covington & Buring’s management committee, expected that “the most
opportunity is being a legal adviser to Korean companies as they look
outbound from Korea to their international markets.” Another U.S.-based
international law firm, Paul Hastings, targeted Korean companies’ M & A of
foreign companies, foreign securities, and bond issues.

III.  Development of Constitutional Interpretation

(1)  Room for Interpretation of Constitution

Legal rational for interpreting constitutional provisions could be
circulated.”® One country may borrow this rational from another country. In
comparison with other laws, constitutional law has more room for new
interpretation. Recently, in the US, same sex marriage is a hot button issue. A
number of lawyers work for developing their rational / argument for putting
this content in equal protection category. In the near future, this same sex
marriage issues might become hot button legal issue in other countries, in
that time, these countries may use the US legal rational for supporting or
opposing same sex marriage.

3 Regarding development of Constitutional interpretation, see generally, Kyungho Choi, Pluralism anxiety and
globalization: development of constitutional law in the new framework, Suffolk Transnational L. Rev., 2014, vol.
37, p. 1.
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(2)  Foreign Citation in Courts

The globalization movement beginning in the early 1990s in Korea most
likely influenced legal professionals in Korea to look to foreign cases for
inspiration.”* One example of citing foreign judicial authorities can be found
in 95 HonMa 224 case (1995, discussed the division of districts in the
election) of the Korean Constitutional Court. The idea of “one man, one
vote,” from the U.S. Supreme Court’s decision in Reynolds v. Sims, was
cited in the Korean constitutional case.

Efforts to learn from foreign laws or authorities also can be found in the
U.S. court. The majority opinions in Texas v. Lawrence> and Roper v.
Simmons *° discussed foreign courts’ decisions and international law in
support of their reasoning.

Justice Stephen Breyer stated that since we are all human beings, we
encounter similar problems in the world. He reasoned that, as a result,
“people have come to similar conclusions... because I thought our people in
this country are not that much different than people [in] other places. >’

This effort toward learning a global perspective on laws can be more
easily achieved through the process of globalizing the legal profession,
including allowing legal practice by foreign legal professionals and foreign
law firms and globalizing domestic legal professionals.

Although as of November 2018, Korea has partially opened its legal
market, which means foreign law firms may hire Korean lawyers and provide
legal services regarding Korean domestic law. Teamwork between Korean
and foreign lawyers will bring opportunities to introduce theories from U.S.,
E.U. and other countries, including Russia. Because constitutions have room
for new interpretation, lawyers with foreign backgrounds can bring diverse
perspectives and creative arguments for interpreting provisions of the Korean
Constitution.

* Commercial and Constitutional law are traditionally the most influential areas from U.S. law. See generally,
Kyong Whan Ahn, The Influence of American Constitutionalism on South Korea, S. ILL. U. L.J., 1997, vol. 22, p.
71.

** Texas v. Lawrence, 539 U.S. 558 (2003)

*® Roper v. Simmons, 543 U.S. 551 (2005)

37 Justices Antonin Scalia and Stephen Breyer, Transcript of Discussion Between U.S. Supreme Court Justices
Antonin Scalia and Stephen Bryer at American University Washington College of Law (Jan. 13, 2005), available at
http://domino.american.edu/AU/media/mediarel.nsf/1D265343BDC2189785256B810071F238/1F2F7DC4757FDO01
E85256F890068E6E0?0OpenDocument (last visited Nov. 7, 2018).
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Satoshi Hashimoto®®

The Recent Development of Consumer Protection in Japan
from the Perspective of Procedural Law

L. Introduction

It was in 1950s and 60s that powdered milk contaminated by arsenic and
pills for morning sickness containing thalidomide caused deformity in new-
born babies, and as the result the necessity of protections for the consumer
came to be acutely realized in Japan. Half a century having passed, Japanese
consumers are still tormented by a variety of consumer disputes, such as
misrepresentation, fraudulent solicitations, inconspicuous contract clauses
detrimental to consumers and so forth.

To tackle with these problems several laws for consumer protection have
been legislated The significant development has recently been in the area of
procedure. Upon that development I would like to focus-

II. Substantive Developments

Before delving into the procedural matters, Let me share with you, first,
a hypothetical dispute. Suppose X, an earnest student learning English,
entered into Y English language school. The contract said that the fee was
¥500,000 for 6 month-course, which was fully paid, and that “Once fully
paid, no fee will be returned for any reasons.” After a few lessons, X came to
aware that it was very poorly taught by any standard and wanted to cancel the
contract and to get back the money paid.

Traditionally, X had no recourse to get the money back in this kinds of
cases. The rationale was freedom of contract, that i1s, X entered into the
contract with the full knowledge of the clause. Besides, Civil Law wasn’t up
to the task to deal appropriately with this kinds of situations.

To tackle with the garden variety of such disputes, several laws to deal
with specific types of consumer contracts have been enacted and amended.
For instance, Act on Specified Commercial Transactions was legislated in
1976, and the types of transactions regulated by the act have been added by
dozens of amendments, some of which are applicable to the X’s case. In
2000, the Consumer Contract Act was enacted as a general law to provide
consumers with adequate legal protections. It has conferred, first, upon
consumers a right to revoke a contract which was entered into by

3% Professor of Law, Tokai University.
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inappropriate solicitation of a business operator that have caused a consumer
to form a mistaken belief, or that have distress him or her. Second, it has
made void the contract clauses detrimental to consumer’s interests.

Under these legislations, X would certainly have a right to recover the
certain amount of money and get a favorable judgment in court. Howver, the
problems still remain. That is, it is quite likely that Y would still use the same
contract clause, and that other dissatisfied students and prospective students
of Y language school would get entangled with the same dispute, while Y,
preying upon them, could make a large profit.

[II.  Procedural Protections

A. Injunctive actions under the Consumer Contract Act amended in
2006

In order to solve such a problem, the Consumer Contract Act amended
in 2006 has conferred upon certain incorporated consumer protection
organizations a substantive right to enjoin the solicitation and the use of
contract clauses enumerated in the Act. A consumer organisation, upon
satisfying certain requirements, is to be certified by the Prime Minister. The
certification is required in order to ensure that it has such expertise and
neutrality that it is fit to implement this procedure. From the procedural
perspective, this means that standing (a right of action) to sue on behalf of
consumers is conferred upon a certified organisation. It is reported that this
procedure has been in frequent use and contributed to enjoin the use of
contract clauses detrimental to the interests of consumers.

B. Collective redress procedure under the Special Act 2013

However, there still remains a serious problem. That is, other
disadvantaged students of Y language school would have to go to court. And
there are obstacles to overcome. First, damages suffered by consumers are
generally small in value, which means that given the cost of litigation it may
not be worth going to court, they might think. Second, they are not only
reluctant to take any action individually, but also geographically so dispersed
and not so cohesive as to take collective actions legal or otherwise.
Therefore, it has widely been recognized that traditional procedural vehicles.

In order to implement collective redress procedurally, it is agreed that
there need to be, first, reliable organizations to act on behalf of consumers;
second, summary procedure in which consumers can join with relative ease
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and confidence that they could recover damages or the money paid; third, a
special treatment of res judicata effect upon the disadvantaged consumers.

In 2013 a special act was legislated to create court proceedings for the
collective consumer redress and was put into effect two years ago, in 2016.

The experiences of injunctive actions by consumer organizations served
as one of the foundational features of collective redress procedure. Standing
to sue (right of action) on behalf of consumers has been conferred upon
among the certified consumer organizations.

Most prominent feature of this procedure is that it has been designed as a
two-tiered, or bifurcated, structure (§2). The first tier is an action for
declaratory judgment on common legal obligations, and the second is
summary proceedings for determining the amount of monetary payment or
damages, quite like the proceedings of claims of proof and allowance in
bankruptcy.

The rationale behind it is the following analysis of consumers’ legal
claims. In the hypothetical case, a disadvantaged student is just one, X. But
in reality Y is large enough to have many school branches scattered around
major cities in Japan and has many students who would have similar legal
claims as X’s. It is true that how much money each student could claim is
different, but common to each others’ claim is whether Y owes legal
obligations to pay the money back-

The first tier is for the determination and declaration of whether a
business operator owes monetary payment obligation common to the
disadvantaged consumers. Only the aforementioned consumer organization
is entitled to bring this action without consumers’ authorization. Upon the
favorable judgment, the organization is required to petition for the second tier
summary proceedings. The second tier, in a nutshell, is designed as a so-
called opt-in type procedure. After giving public notice of the
commencement of the proceedings(§25), the organization needs to obtain the
consumers’ authorization to file their claims of proof (§31).

The drafters, in adopting this two-tiered procedure, has paid due regard
to the fact that the subject-matter of the second tier proceedings is a
consumer’s individual legal claim, and that without his or her authorization
the consumer organization is not allowed to dispose his or her right. This
understanding gave rise to the so-called one-sided effect of res judicata of the
first tier judgment an unfavorable first tier judgment will not bind the
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consumers and they are theoretically free to bring their own action. This
arrangement could be unfair to a business operator, because even if it won the
first tier action, it could be sued by thousands of disadvantaged consumers.
However, it is suggested that this view could be justified by the fact that
multiple suits by consumers are unimaginable as a matter of fact, .given the
reluctance of Japanese consumers to litigate.

IV.  Closing Remarks

This collective redress procedure is expected to work not only for the
vindication of consumer’s legal rights, but also as an impetus to prompt fair
and proper consumer transactions.

For the effective implementation of this procedure, the consumer
organisation needs to give effective notice to disadvantaged consumers and to
efficiently handle the claims of hundreds of those consumers. Legal
education in Japan will be required not only to teach law students how to
analyze cases, but also prepare them for how to motivate and to mobilize
those not-cohesive and reluctant Japanese consumers to employ this new
procedural vehicle. Otherwise, this law might end up as* a law without
teeth”.

36



MATEPHAJIBI MEXKJIYHAPOJHON HAYYHO-IPAKTUYECKON
KOH®EPEHIIUU «CTPATEI'MM HIEJIKOBOI'O MOPCKOI'O
nyTu Jid POCCUHU U KUTASA: DKOHOMHWYECKHUE U
ITPABOBBIE ACIIEKTbD»

39
/enucoe B.B.
40

Jlanménok A.B.
IIy0m4HbIe KOMMYHUKAIUU npeanpunnmaresieid Poccun u Kuras
B peanu3auuu crpateruu «llénkosoro myrm»

JUis yCHemHoro pa3BUTHS COBPEMEHHOM HKOHOMHUKH HEOO0XO0IuM
IOCTOSIHHBIM ~ 00MeH uH(popManuedd W KOMMYHUKALIMM  THApTHEPOB.
KoMMyHHKanuy 1 3KOHOMHKA SIBJISIFOTCSI B3AMMOJIONOJIHSIIOIIUM 3BEHOM, a B
MEXAYHAPOAHBIX MPOEKTAX TAKKE SIBJISIOTCS HOCUTENIAMU OM3HEC-KYJIbTYPBHI,
B CHJy HalIW4uus COOCTBEHHBIX CTPAaHOBBIX YHUKAJIbHBIX KyJIbTyp. Ha
CErOJIHAILIHUN IeHb KOPIOPATUBHAS KYJIbTYpa, OM3HEC-KYJIbTYpa U KyJIbTypa
noTpeONieHNsT TMOCTENEHHO TMOJy4aroT Bce OoJsblee  OOIIECTBEHHOE
NPU3HAHUE — ATO BXKHBIE AJIEMEHTHI MMYOJIMYHBIX KOMMYHUKAILIU.

B nenoM, MOXHO BBIIETUTH ClEeAyIOLIME Hauboyiee CYIIECTBEHHBIE
XapaKTEepUCTUKA H (OPMBI JAENOBBIX KOMMYHHUKauuil: 1) mnyOnuuHas
KOMMYHHKaIlMsi — HallelieHa Ha nepenady HHQOpMaluu, 3aTparuBarouieil
OOIIECTBEHHBIE MPOIIECCHl U O0ECNEYMBAIOIAsl COOTBETCTBYIONIYIO 3aIUTY
uH(pOpMalMKM, B TOM YHUCIE U B IPEINPUHUMATENIBCKONW NEATEIbHOCTH; 2)
MEXTOCYAapCTBEHHAs: KOMMYHHUKAIUsI — COOJIIOJIEHUE TPOTOKOJIOB BEACHUS
COBEIIAaHUI, NEPErOBOPOB, BCTPEY HA BBICHIEM YPOBHE M MOJANMCAHUE
COOTBETCTBYIOUIUX JOKYMEHTOB; 3) MEXKYJIbTypHas KOMMYHUKAIUS —
B3aMMOOTHOLIEHUSI MEXJYy HapOJaMH, HOCHUTEIIMH DPa3jJU4HbIX SI3BIKOB U
KYJBTYpP, U MEXAY OTACIbHBIMU MPEACTABUTEIIMUA HAPOAOB U KYJIBTYD.

[TyOnnuHass KOMMYHHUKAIUsl OCYUIECTBIISECTCA HA Pa3IMYHBIX YPOBHSX
KakK B BUJIe O(ULIMATILHOM, TaK U B BUJIE HAPOJHOUN TUIIIOMATHUH.

[Iponuio okojmo mATH JIeT ¢ TeX mop, Kak npeacenarens KHP Cu
[[3unbnuH, 16 centsa6ps 2013 r., Bo BpeMsa Bu3utTa B KazaxcraH BbICTynas B
VYHuBepcurere B AcTaHe, BBICTYNHI C peubto «Pa3Butue npyk0bl HapOJOB

39 .
Houent kadenpel meHnemkmenta Illkonbl 3koHOMHKM ©  MeHemkMeHTa J[BOY, K.C.H., e-mail:

denisov.vv@dvfu.ru.
Crapmnii mpernonmaBaresns MeHekMeHTa IlIkombl  skoHOMHMKM ¥ MeHemkMeHta J[BOY, e-mail:
Laptenok.avli@dvfu.ru.
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paau TpPEeKpacHoro OYIyIIero» M BIEPBbIE MPEMJIOXKHI CTPATErHYECKYIO
uHUIUAaTUBy copmupoBath «IxoHOMHUYecKui Tmosic LlI€nkoBoro myTm»
COBMECTHO cO cTpaHamu LleHTpanbHOM A3uu. 3a 3TO BpeMsl KOHILIEHIMA,
KOTOpPYIO Tenepb Ha3bBalOT «OauH nosc — OOuH OyTh», MOJy4YaeT CBOE
NalbHEWIIIEEe Pa3BUTHE B PA3JIMUHBIX OTPACIIAX SKOHOMHUKH U MPABA.

«3a mATh JIET caMoOil OOJIBIION OCOOEHHOCTHIO HMHUIMATUBEI «OmouH
MosiC, OJWH IMyTh)» CTAJ0 MPEBpPAIICHUE WHULMATHUBBI B (PAKTHUECKHUE
aeiictBust. «OaUH NOSIC, OUH MYTh» YXKe CTall OPEHIOM», — CKa3all TUPEKTOP
HUUN mexnynapoansix nen Hapognoro ynusepcuteta Kutas Ban UBait B
MHTEPBBIO TazeTe «KIHbMHHB KHOa0» .

Ha nytu ¢popmupoBanus «xkoHoMmuyeckoro nosica IlI€nkoBoro mytu»
Kwuraro n ctpaHaMm «mapTHepam» MPUXOAUTCS PEIIaTh HECKOJIBKO KIIFOUEBBIX
3a/1ad4.

Bo-nepBpiX, KOMMYHHMKAllMM TPHU COIJIACOBAHUU MOJUTHUYECKUX
ycTaHOBOK. CTOpOHaM HEOOXOJIMMO OOMEHUBATHCSI MHEHMSIMU I10 CTpaTte-
TMM U TIOJUTUKE SKOHOMHUYECKOTO Pa3BUTHUS, M, HUCXOJd W3 IpPUHLHNA
MOMCKOB  OOMIMX HHTEPECOB IMpPHU CYIIECTBYIOIIMX  PACXOXKICHUSAX,
OCYILECTBIIATh COCAUHEHHUE CTPATeTMd HSKOHOMMYECKOI'O pPa3BUTHS BCEX
3aMHTEPECOBAHHBIX CTPaH, COTJIACOBBIBATh U pa3paboTaTh MIporpammy u
MEpBI 110 PETMOHAJIBHOMY COTPYIHHYECTBY B IOJMTHYECKOM U B IPABOBOM
IJIAHaX.

B mapte 2016 roga CoBer bezonmacHoct OOH mnipuHSI pe30IIOLMIO
S/2274, kotopas mpeanoJiaraeT MPOJBUKEHUE COJACPKAHUS HHUIIUATHUBBI
«OauH mosic, oguH nyTh». KoTopas mpupana MeXIyHApOIHBIA MPAaBOBOM
craTyc uHunumaruee. B Hos0pe Toro ke rojma B peszomounn A/71/9 OOH
BIIEpBbIE OblIa BhOHMcaHa wuWHUIMATUBa «OIUH TOSAC, OJWUH TIYTh»,
IIPUBETCTBYETCS HMHULMATHBA 110 JIKOHOMHYECKOMY COTPYIHHYECTBY,
MEXIYHapOJHOE COOOLIECTBO MPU3bIBAETCS K MPEIOCTaBICHUIO 0€30MacHON
cpeasl A CTPOUTENBCTBA «OMHOTO MOsICa, OAHOTO IYTH». JTa PE30JIIOLUS
nosy4ymia ogoopenue co croponsl 193 wienoB OOH, 4To CBUAECTENBCTBYET O
MOBCEMECTHON MOJAECPKKE MEXIYHAPOJHOIO COOOIIECTBA B MPOABUKEHUU
MHALMATUBBI «OJIMH MOSIC, OJTUH ITYThHY.

15 masa 2017rona B Ilekune npomen MexayHapo bl popyM «OauH
MOSIC, OJMH IYTh» KOTOPBIA IPEJOCTABISIET XOPOIIYI0 BO3MOXXHOCTH JUIS

' Tasera «KoHBMHHB >KM020» DIEKTPOHHBIA pecypc  http://russian.people.com.cn/n3/2018/0807/c95181-

9488532.html.
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MIPOJIBMYKEHUSI COBMNAJAIOIIET0 BUJeHU Poccuern m KutaemM NpUHUIUIIOB U
MOJIaTbHOCTEN COBMECTHOT'O TAPMOHUYHOTO PA3BUTHSL.

Cornamesnue O TOPrOBO-3KOHOMUYECKOM COTPYAHUYECTBE MEXKIY
EBpazuiickum skoHomuyeckuM coro3oM (EADC) u Kuraiickoit Hapognoit
Pecnybnuxoit (KHP) moanucano 17 mast 2018 rona B pamkax ACTaHUHCKOTO
AKOHOMMYECKOT0 (hopymMma.

Bo-BTOpBIX, paclupsrOTCS KOMMYHHUKAIIMM YYaCTHUKOB IPOEKTa
OTHOCHUTEJILHO IMyTeH SKOHOMHUYECKOTO Pa3BUTHS CTpaH JIsl TOTO, YTOOBI, C
y4E€TOM BO3MOKHOCTEH, MPUCTYIIUTh K OObEIMHEHUIO CTPATETUM PAa3BUTHS C
Y4ETOM SKOHOMHUYECKOW, W TMPABOBOM MPAKTUK CTPAH — YYACTHHUI[ 3TOTO
IIPOEKTA.

Toapoobopor mexay crpanamu EADC u Kutaem B 2017 rony
coctaBui1 6osee 100 mapa gosn. CIIA. ITpudem skcniopt u3z EASC B KHP B
nponuioMm roay Beipoc Ha 40%. [dns ctpan Coro3za NMpUHIMIIMAIIBHO Ba)KHA
nuBepcudukaius 3Kcrnopra. CeroJiHsi 3TO HE TOJIBKO ChIPbEBBIE TOBApPHI, a B
TOM YHCJIe TPOAYKIIHS MantuHocTpoeHus. Kuraii yxe Bmoxun $18,5 mipn B
56 KOHOMUYECKUX U TOPTOBBIX 30H B CTPaHbl Ha BCEM MPOTSIKCHUU ITYTH.
Orpomubie BimBanus npuHecau $1,1 mipn HamoroB m 180 Thic. paboumx
MECT B CTpaHax, MOJYYMBIIUX HWHBECTULIMM, 3asBUJI MHHUCTP TOPTOBIIH
Kuras Yxyn [lanb» ™.

[Io ouenkam aBTopoB mpoekra, JIIIIII Mmo3BOMUT COKpaTUTh CPOKHU
nocraBku rpy30B u3 Kurtas B EBpomny. B Hacrosiiee Bpemsi CpeaHUM CPOK
JIOCTAaBKM KOHTEUHEPHBIX TPY30B MOPCKUM TPAHCIOPTOM COCTaBIIsIET 45-
60 cytok. B cinyuae ycnemnoi peanuzauuu npoekrta DI rpy3sr u3z Kuras
B EBpony Oyner nocraBisatees 3a 10 qHei.

B-TpeTbux, KOMMYHHKAllM¥, HAMpPABJICHHbIE HAa MOCTENEHHOE
CHIDKEHHME, a 3aTeM IOJHasl JIMKBUJALMS TOPTOBBIX U HHBECTUI[MOHHBIX
0apbepoB MEXY YYaCTHUKaMH «DKOHOMHYECKOTO nosica [llenkoBoro mytu».

Heob6xonumo oTMETUTh, YTO B HacTosiiee Bpems B Kutae MexaHu3Mbl
IUIAHUPOBAHMUSI HMCTOPUYECKM OCMBICIIEHBI UM  CO3JaHa «IOTPSICAIOIIE
s peKkTUBHAS» IKOHOMUYECKAs MOJENb, B KOTOPOW TOCYyAapCTBO MHTETPHU-
pyeT IUlaHbl M PHIHOK, @ OM3HEC OPUEHTHUPOBAH Ha TOBBIIICHWE WHBECTHU-
HMOHHOM akTuBHOCTU. Co31aHa OaHKOBCKas CTpyKTypa — 0ank ABUN.
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CoBmectHoe 3asBienne P® m KHP o corpymamuectBe mo compsbkeHnto crpourensctBa EADC u
OkoHomuyeckoro nosica lllenkoBoro myru, 8 mas 2015 r.//Oxonomuueckuii nosic LllenkoBoro mytu. M., Pycckmii
O6uorpaduuecKuii HHCTUTYT, IHCTUTYT A3KOHOMHUYECKHX cTparerui, 2015. C. 22.
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B-yeTBepThIX, KOMMYHHKALIMM JUIsi NOPOJOJDKEHUS aAKTUBU3ALUU
YEJIOBEUECKUX KOHTAaKTOB. KwuTall yKpemisier COUMaJbHYK) OCHOBY
B3aMMOOTHOILIEHUN C COCEIHUMH CTPaHAMH, COJCHCTBYET OCYLIECTBIICHUIO
MEXKIYHAPOAHBIX KOHTAKTOB M JHAJOra, Pa3BUBACT JPYKECTBCHHBIC
OTHOIIEHUS MEXKTY JHOIbMHU.
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------- KOJIUHEeCME0 NPOEKMO8 8bICHABOUHBIX 3a PYOEINCOM,
B cmoumocms sxcnopma Kumas — mapo donn. CLLIA

Puc. 1. CpaBHeHHE CTOUMOCTH 3KcniopTa Kuras u konnyecTBa NpoeKTOB
BBICTaBOYHBIX 3a pyOexom, 2007-2016 rr.

BaxHyro poap WrparoT B3aMMOOTHOLIEHUS MEXJIYy MPEANpPUHHU-
MaTeJIsIMU, OT KOTOPBIX BO MHOTOM 3aBUCHUT Peasin3allvs JIOOBIX MPOEKTOB U
nHANMATUB. [0 MHEHHMIO y4acTHMKOB BBICTAaBOK JuIlb 10% MmoanucaHHbIX
«MIPOTOKOJIOB HAMEPEHUI» MPEBPAIIAIOTCSA B PEATbHBIC KOHTPAKTHI, TOATOMY
IUIsl BOIUTOIIEHUS B KU3Hb MHOTOYMCIIEHHBIX MPEIIOKEHUN HYKHBI COTHH
THICS'Y KOHTAKTOB, KOTOpbIE 00€CIEUMBAIOTCS KOMMYHHKAIIMOHHOW HWH{}pa-
CTPYKTYPOU M COMYTCTBYIOIIUMHU CBSI3SIMU.

OXuJaHusi pOCCUICKOW CTOPOHBI OT PEAU3alMU KUTANCKOrO MPOEKTa
[IIenkoBOrO MyTH NMOKAa HE ONPaBAAINCH. POCCHUS MOKa B «IOSICE U IyTH»
yYBHJEJA HE TaK MHOIO, MOCKOJBKY BCE OXHWJAHUSA TOTO, 4TO MPHUIET Macca
JEUIEBBIX JICHET WJIY MOJMTUYECKA MOTUBUPOBAHHBIX JICHET, HE ONPABAAINCH.
OmauM U3 00BSICHEHUH ITOTO CIY>KUT CIOKHOCTh MMOHUMAHUS HOPMAaTHUBHO-
MPABOBBIX AKTOB U TOTEPsI CMBICJIA MPU TMEPEBOAE POCCUUCKUX 3aKOHOJA-
TEJIbHBIX aKTOB Ha KUTAUCKHUH SI3bIK U HA00OPOT.

40



EnvHCTBEHHO, e KpyIHbIE HWHBECTHMIMU 3anum B Poccuro, 310
Bioxxkeane B SIman CIII' u «Cubyp» uepe3 donn IllenxoBoro mytu, HO 3TO
ckopee Kwuraili wucnons3oBan ¢GoHA, Kak (QUHAHCOBBIM KOILEJEK, HE
CBSI3aHHBIM C MHUPOBON (PMHAHCOBON CHCTEMON M MMECIOIIWA WUMMYHHTET OT
AMEPUKAHCKUX CAaHKLIUM.

B Kwurae B mocimegHue rofpl CHUXKAIOTCA TEMIBI 3KOHOMHUYECKOTO
pocTa, yYMeHbIlIaeTcss OoObeM BHEIIHEH TOoproBiau, npu 3ToM mis Kuras
Poccus sBisiercs naneko He nepBbiM, a 12—13 Toproseim nmaptaepom. U ecnu
Poccus xaer or KHP pa3Butust myOIuYHBIX KOMMYHUKAIIUKA — MEpEXoja OT
CJIOB K Jiely uepe3 oOMeH MH(popMaluei, pa3BUTHE JOPOKHOTO COOOIIEHUS,
OecrniepeOOMHON TOProBiM, YKpEIUIEHUS KYyJbTYpPHBIX cBsizel. Kurtail xe
CTaBUT Tiepes coOOM HECKOJBKO HHBIE 3aJadyM: MOBBILIEHUE 3HAYUMOCTH
OMOPHBIX NpUTrpaHUyHbIX TropogoB (CyiigaHbxd, YaHbuyHB), pa3BUTHE
OTCTAIOIIMX MPOBUHLIHAN HA CEBEPO-BOCTOKE CTPaHbI, CO3JaHUE CEMHU IOSICOB:
DHEPIreTUKH, HAYKW, TEXHUKH, arpapHoro u apyrux. M Kurai, u Poccus xayt
ApYT OT Apyra KOHKPETHBIX MPOEKTOB B COTJIAIICHUSAX, a OTHIOAb HE OOLIUX
3as1BJICHUMN.

«OkoHOMHYeCcKH nosic [IIENKOBOTO MyTH» — 3TO HE UHTETPALIMOHHAS
CTPYKTypa, HE pETHOHAIbHAS WM MEKIYHApOAHAas OpraHu3anus, a
VHUIMATUBA B3aUMOBBINOJHOTO COTPYJHHUYECTBA U COBMECTHOTO PAa3BUTHS.
OHa OTKpBITa, BCEOOBEMITIONIA, JIUILIEHA KECTKUX OTPAHUYUTEIBHBIX PaMOK,
Y IIPUBETCTBYET y4aCTUE BCEX CTPAH U MEXKIYHAPOIHBIX OPTaHU3ALIAMN.

«9koHOMHueckuit mosAc [lléakoBoro mnyrtu» — 3TO CUCTEMHas
IporpaMMa Ha JOJIOCPOYHYIO IIEPCIIEKTHUBY, KOTOpas, KOHEYHO XKe, HE
MOXET OBbITh peajn30BaHa 3a OJUH JeHb. Tpedyercs LeNblii KOMILIEKC
KPOTIOTJIUBOU M TeprenuBoi paboTel. HeoOxonumo BecTH Aena He creria, He
TOPOIISICh, MOCIEI0BATEIBHO U MTOATAITHO, 110 NPUHIUITY «HAYWHATH C JIETKUX
BOIPOCOB U TMOCTENEHHO NEPEeXOJUTh K 0oJjiee TPyIHBIM», IIar 3a LIarom
BBIXOJSl HA MAacIITAOHOE PErMOHAIBHOE COTPYIHUYECTBO.
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Motuiun A.B.®

IlepcniekTuBBI HCNOIB30BaHUsA CeBEPHOI0 MOPCKOI0 MYTH ISt
peanu3anuu npoekra «Mopckoro IleJKoBoro myrn» u Bo3MOKHOE
yuactue [Ipumopckoro kpas Poccuiickoin @exepauuu B 3T0M npoiecce

OObsBnenue MunucrtepctBoM (unancoB CIIIA cankumii npoTus
JlermapramMeHTa MOATOTOBKM BOMCK M CHaOxeHHs lleHTpanbHOro BOEHHOTO
coeta KHP u nauuno mpotuB ero pykoBoautens rerepana Jiu [landy B
CBs3U C mTokymkoi B gekadpe 2017 roma 10 wuctpebuteneit Cy-35 u
Heckobkux cucteM C-400 B suBape 2018 roga 3HaMeHyeT HE TOJIBKO HA4Yajo
pacnpoctpanenusi ropucauknuu CIIIA Ha Becb MHUp, HO W Hadajlo
ucnoJsib3oBanusa 3akoHoaarensctBa CIIIA, B uactHocTm paszgena 231
CAATSA («3akon o mnportuBojelictBuu mpoTuBHuKaMm CIHIA»), naus
HEJI0OPOCOBECTHONM KOHKYPEHTHOM 60p5651.44 Bpsn mu KHP otkaxercs ot
npuoOpeTeHrss COBPEMEHHBIX 00pa3I0B POCCUUCKOTO BOOPY>KEHHUS, OJHAKO
IPYTUE CTPaHBbI, SABJISIONIMECS TPAAUIUOHHBIMU SKCIOPTEPAMU POCCUMCKOTO
BOOPYKEHHS, N0 KpaWHEh Mepe, 3aAymarTcsa. B CBSI3M € 3TUM MOTYT
CYIIECTBEHHO COKPATUTBCA JOXOAbl OT IKCIOPTAa BOOPYKEHHUS, SBISIONIUECS
CYIIECTBEHHOM CTAaThel POCCHICKOro Or0KeTa, He0OXOAUMO IMOoAyMaTh 00
MX KOMITCHCAIIHH.

IIpoekt «MOpPCKOTO MIEIKOBOrO IMYyTH» HWMEET AAaBHIOK HCTOPHIO.
B oktsa6pe 2013 1. na XVII cwe3ne KIIK, xotopserii npoxoaun B r. Ilekun
IIpencenarens KHP Cu [[3uHbluH 00BSBUI O Havayle peaau3allii MPOeKTa
«OauH ToAC — OAWH TyTh». J[aHHBIA TPOEKT BKIIOYAET JBa MPOCKTA —
CYXOIyTHBIM, KOTOPBIM Ha3biBaeTcsi «IKoHomMuYeckuil mnosic lllenkoBoro
IIyTW», U MOPCKOW, KOTOpbIM HasbiBaeTcsa «Mopckoin IllenkoBelii 1myTh
XXI Beka». Peanmmzanuss CyxOonmyTHOrO IMPOEKTA MPEIYCMATPUBAET CO3/IAHUE
TpEX TPAHCHOPTHBIX KOPHUAOPOB: CEBEPHOTO, KOTOPBIM MPOXOIHUT YEPE3
3amanHble paioHbl Kwutas, 3atem creayer Mo TEPPUTOPUU PECITYOIHK
HentpanbHoii Asumn, Poccum m BeIXoguT B crpanbl EC, neHTpambHOrO
KOPHUJI0pA, KOTOPbIA HAYMHAETCS B 3amajHou yactu Kuras, 3atreM nmpoxoaut
4yepe3 TeppUuTOpuio rocynapcts lLlenTpansHol u 3amagHout A3uM, BAOJIb

* Jlomnent kadenpsl Tuxookeanckoi Asmm Boctounoro mactuTyTa — IIIKOJBI PETHOHANBHBIX U MEKIYHAPO IHBIX
uccienoBanuit JlanbHEeBOCTOYHOTO (hefiepaabHOr0 YHHBEPCUTETA, K.3.H., e-mail: dyshin.av@dvfu.ru.

* CIIA Beenn cankiun npotns KHP 3a moxymky Boopyxkerus y Poccun [DmekTponHbIii pecype]- Pexum gocTyma:
https://rg.ru/2018/09/21/ssha-  vveli-sankcii-protiv  knr-za-pokupku-vooruzhenia-u-rossii.htm (mara oOpamenus
21.09.2018r.).
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Ilepcunckoro 3anuBa W BBIXOAUT K Cpean3eMHOMY MOPIO, M FOXKHOIO
TPAHCIIOPTHOI'O KOpUIOpa, KOTOpbli HaumHaercs B IOxnHom Kurtae,
npoxoauT 4epe3 Tepputoputo crpaH FOro-Bocrtounoin m HOxHON A3um u
BbIxoAuT K Mumuiickomy okeany. [Ipoexkt «Mopckoii HlenkoBsiii myTh XXI
BEKa» BKIIIOYAET HECKOJBKO MapUIpPyTOB: OJHMH OT FOTO-BOCTOYHOIO
nobepexbsa Kuras mpoxoaut yepe3 FOxHo-Kutalickoe Mope ¢ BBIXOJIOM B
CTpaHbl FOKHOW 4acTHu THXOOKEaHCKOTO pEeruoHa, BTOPOM MapuIpyT OT Oro-
BOCTOYHOTO ToOepexbss Kurtas mpoxoaut uepe3 HOxxHo-Kuraiickoe Mope u
Nupniicknii okean ¢ BbixogoM uyepe3 CpemuzemHoe mope k ctpaHam EC.
CymectByer MapumpyT MOpPCKOro MIEIKOBOIO IIyTH, KOTOPBIA IpEmyc-
MaTpuBaeT wucnoyibzoBanue CeBepHoro wmopckoro nytu (CMII) mus
TPAHCIIOPTUPOBKHA KUTAUCKUX TIpy30B B EBpomy. Bo Bpems Buszura B
Kazaxcran ocennto 2013 r. Ilpencenarens KHP Cu [[3MHBIIMH NpemIsiOxKUI
co3/1aTh DKOHOMHUYECKYIO 30HY [IIeKOBOTO MyTH AJisi YKPEIUIEHUS CBSI3EH
MexXay cTtpaHamu EBpomnbl u A3uu. B HOsIOpe cliemyroiiero roja pyko-
BoacTBO KHP 3asBusno o roroBHoctn nuBectupoBath 40 mupa. nout. CIIA B
crienanbHbll PoHT npoekTa «IKoHOMUYeckui nosic [llenkoBoro myTu» s
TOTO, YTOOBI 00ecreunTh (PMHAHCUPOBAHUE CTPOUTENIHCTBA U MOJACPHHU3AIIUN
ABTOMOOWJIBHBIX U KEJIE3HBIX JOPOT U TPYyOOIPOBOJOB B 30HE peau3aluu
MIPOEKTA.

Peanmuzaums mnpoexkra «Mopcekoro IllenkoBoro mnyru XXI Beka»
Havyanach ¢ 2014 1., Obu1 co3man lleHTp ympaBieHHs: WHBECTHPOBAHUEM
POEKTa, KOTOPBIA MpPEACTABISIET COOOW YacTHYHO KOMIIAHUIO, KOTOpas
IUTAHUPYET CO3[aTh Clenuanu3upoBanHbli bank Mopckoro IllenkoBoro
nyTH ¢ ycTaBHbIM KanutaioMm 100mipa.nomin.CIIA. JlanHble cpencTBa OyayT
UCIIOJIb30BAHBI JIJIsl CTPOUTENILCTBA OOBEKTOB HHPPACTPYKTYPHI.

Oco00EHHOCTBIO pealu3aldd JAHHOTO MPOEKTa SIBISIETCS €ro KOMII-
JICKCHBIN Xapaktep. Yuactue Poccuiickon denepanuu B peaiu3alvd JaH-
HOTO MPOEKTa CBsi3aHO ¢ omyOiaukoBaHHbBIM 8 Mas 2015 r. CoBmecTHBIM
3asBienuemM Poccuiickon @enepamuun u KHP o corpynHuuectBe 110
COIIPSDKEHUIO CTPOUTENBCTBA EBpasuiiCKOro 3SKOHOMHUYECKOIO COK3a U
«9koHommuueckoro nosica lllenkooro mytu». B urone 2015 r. cocrosnoch
MEepBOE 3aceaHuE POCCHICKO-KUTANCKON pabodeil rpymmbl, HA KOTOPOM
OBLIM PACCMOTPEHBI HAPABJICHUS] COTPYIHUYECTBA MEXY IByMs CTpaHaMH,
BKJIIOYAsl pean3ainio MHOPACTPYKTYpHBIX MpoekToB Ha [lanpHem Boctoke
Poccuun, coTrpynHMuecTBO B 0OJACTAX BBICOKMX TEXHOJOTHUM, BKIHOYAs
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MPOBEJACHUE COBMECTHBIX HAy4YHBIX MCCIECOBAHUA M OKa3zaHHe oOpa3oBa-
TEJIbHBIX YCIYT, CO3JJaHUE CUCTEMBI 3aIUThl UHBECTULIMN U YPETyIUPOBAHUS
TOPrOBBIX CIIOPOB.

Jnmuaa CeBepHOro MOPCKOTO IYTH COCTaBISIET OT 2,2 10 3 ThIC.
MOPCKUX MWIb B 3aBUCHUMOCTH OT BBIOpaHHOTO Mapuipyra. DaKTHYECKH,
CeBepHbII MOPCKOW NYTh SIBJISIETCSI OCHOBHOW CYJOXOJHOW MAarucCTpajbio B
pOCCHIICKON ApPKTHKE, TOCKOJbKY OH coeauHseT mpaktuuecku 70%
reorpaduyueckoro mpoctpanctBa Poccuun. PazButne CeBepHOro MOpPCKOTO
MyTU NPUBEIET K PA3BUTHUIO APKTUUECKUX TEPPUTOPUNA U MECTHOU PECYPCHOM
6a3bl. OCHOBHBIM KOHKYpeHTOM (CEBEpHOr0 MOPCKOTO TyTH Ha MYTH B
EBpony siBisieTcss MapuipyT yepe3 Manakkckuil nponuB U 4depe3 Cysukui
KaHall, OJJHAKO B MAaJIaKKCKOM MpPOJIMBE U B AJEHCKOM 3aJIMBE AKTHUBHO
JNEUCTBYIOT MUPATHI, 10 ATOM MPUUNHE YBEIUUYUBAIOTCS CTPAXOBBIC IIATEKHU
3a CTpaxOoBaHWE CYJOB, K TOMY >X€ HEOOXOJUMO HAaHWMATh BOOPYKCHHYIO
OXpaHy Uil CYIHOB, YTO JOBOJIbHO 3arparHo. CysUKWil KaHajdl CHJIIBHO
3arpyXeH, CyjaM HeoOXOIWMO >KJIaTh 3-4 dYaca, 4TOOBI IPOMTH KaHAN, K
TOMY >K€ HUMEIOTCS OTpaHMYCHHUsS 10 TabapuTaM MPOXOJUMBIX CYOB,
MO3TOMY HEOOXOUMO TIEPETPYy>KaTh IPy3bl HA CyJ1a, KOTOPBIEC MPETOCTABIISIET
Anvunuctpanus Cysnkoro kaHana. M3 3Toro MOXKHO CAENaTh BBIBOJ O TOM,
yTo MapupyT uepe3 CeBepHbld MOpCKOW myTh B EBpomy sBisiercs
MepCcneKTUBHbIM. (OUEBUIIHBI SKOHOMHYECKME BbITOAbI i Kurtas mpu
HCIIOJIb30BAaHUM 3TOT0 Mapuipyra. PacyeTsl crieuaiucToB MOKAa3bIBAKOT, YTO
mapuipyT u3 llanxas no ['amOypra uepe3 CeBepHblil Mopckoi myTh Ha 6400
KM Kopoue Mapuipyta 4depe3 Manakkckuii nponuB u Cysukuil KaHa,
SKOHOMHSI BPEMEHHM COCTaBJISI€T OKOJI020) CyTOK, 3KOHOMHS TOIUIMBA B
CTOMMOCTHOM BBIP@KEHHH COCTABIsIET 0K010 600 Thic.gommt.

B KHP umeercs ycnemnsiil ONbIT UCIIOIb30BaHUA CEBEPHOTO MOPCKOTO
nytu. B aBrycre 2012 roma xuraiickoe cyaHo «CarolyH» B paMkax S-id
Apkrnueckoit skcriennu KHP npomo ot Uykorckoro no bapenuesa mops,
a nanee npouuio B Hopsexckoe mope. B nocneayromuyii nepuol KUTaucKue
cyaa Take mpoxonmti CeBepHBIM MOPCKUM myTeM. *°

C Hameit Touku 3peHus, s nmpeBpaiieHusi CeBEpHOro MOPCKOTO MyTH B
MEXAYHAPOJAHYIO TPAHCHOPTHYIO apTEPHUI0 HEOOXOJUMO MOAEPHU3UPOBATH
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CeBepHblii  Mopckoir myre u  Cysmkumit  kaHanm — [DJeKTpoHHBIM — pecypc]- Pexum  mocrtyma:
http://delonovosti.ru/analitika/3921/-severniy — morskoy —put — i —sueckiy - kanal.htm (mata oOpaieHus
22.09.2018r.).

* Kuraitckuit nHrepec Kk CeBepHOMY MOPCKOMY ITyTH [DJEKTpOHHBIH pecypc]|- Pexxum nocryma: http://www.
morvesti.ru/tems/detail.php?ID=23735 (nata oopamienus 21.09.2018r.).
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UMEIOIIYIOCS MH(PPACTPYKTYpPY, pPa3BUBATh CEPBHUC, HEOOXOAUMO MPOBECTH
THOYTITyOUTEIbHBIE PA0OTHI B (hapBaTEpax CEBEPHBIX PEK M PEYHBIX MOPTOB,
HEO0OXO0JIMMO TPOU3BECTH OOHOBJIEHHE MMEKIUXCs KapT. Ha mpoTskxeHun
CeBepHOTO  MOPCKOTO  IIyTH  HEOOXOJMMO  CTPOUTh  COBPEMEHHBIC
MYJIbTUMOJAIbHBIE KOMIUIEKCHI B MECTaX CThIKA JIOTUCTUYECKUX ITyTEH
pPa3IMYHBIX BHUJIOB TPAHCHOPTA, OCYIIECTBISITH IMOATOTOBKY COOTBETCTBY-
fomux kaapos. Jisa sxcrmyatanuu CeBepHOTO MOPCKOTO MYyTH HEOOXOIUMO
cO3/1aTh COBPEMEHHYI0O HH(POPMALIMOHHYIO CTPYKTYpY, KOTOpas Jd0JDKHA
BKJIIOYATh MOHUTOPUHT MOTOJHBIX YCJIOBUM, KOOPJIUHAIIMIO IBUKEHUS CY/IOB,
CBOEBpPEMEHHOE HH(GOPMAIMOHHOE OO0ECTeYeHHe KOMAaHJIHOTO COCTaBa M
AKUIIAXKEN CYJI0B, B HACTOAIIEE BpPEMs ITO SIBJISIETCS OJHUM W3 TJIaBHBIX
(aKTOpOB, KOTOPHIE YUUTHIBAIOT MEXKIYHAPOIHBIE TPAHCIIOPTHHIE KOMIIAHUMU.
Bce Bhimeykazannbie npoOsiembl Poccuiickas @Dexpepaiius B COCTOSHUM
PELINTh CAMOCTOSITEIIBHO WJIM C TIOMOIIBIO 3aMHTEPECOBAHHBIX MHOCTPAHHBIX
WHBECTOPOB, npexae Bcero uz KHP.

Uto kacaetrcs posu Ilpumopckoro kpas B mnpeBpaiieHud CeBepHOro
MOPCKOTO IYTH B MEXYHAPOJIHYIO TPAHCHIOPTHYIO apTEPHUIO, TO Mbl MOXKEM
TOTOBUTh HEOOXOJUMBIX CICIUAIMCTOB JUI MOJEPHH3AIMH JIOTHCTHYECKOM
u uHOpMAIMOHHON CTpyKTypbl CeBEepHOTO MOPCKOro IyTH, Ha 0a3ze
MPOMBILIJICHHBIX Tpeanpusatnii [IpuMopckoro kpas BO3MOXHO CO3/IaHUE
0a3pl JUJIi  Pa3BUTHSL APKTUYECKOTO OKEAHUYECKOTO MAIUHOCTPOCHHUS.
Nmerommecs B IIpuMOpCckOM Kpae CHENUAIM3UPOBAHHBIE CyJa MOXKHO
UCIIOJIB30BaTh JUIsl MIPOBEJCHUSI THOYIIIYOUTENIbHBIX padOT B pycliax peK U
peunbIx moptoB. OcoOwIit pexxum CBoOOaHOTO MopTa B [IpruMopckoM kpae u
IIaHUPyEeMYI0 O(PIIOpHYIO 30HY Ha 0. PycCkuil MOXHO HCIOJB30BaTh IS
MIPUBJICYCHUS HWHOCTPAHHBIX MHBECTUIMM HE TOJIBKO JUISI Pa3BUTHSA
CeBepHOro MOpPCKOTO TyTH, HO W 1 pa3Butus I[Ipumopckoro kpas,
BKJItOYas T. BI1aauBOCTOK.
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Jiao Fangyi*’
Zhang Dongchao™

China and Russia Cooperation build
the 21st Century Maritime Silk Road

1. The background of Sino-Russian cooperation in opening up the
21st century Maritime Silk Road.

The strategy of the 21st Century Maritime Silk Road is in line with the
theme of peaceful development in the current era. The active cooperation
between China and Russia is based on the following three aspects. First,
International situation.

At present, the international system is evolving toward multipolarization,
and the rise of emerging market countries and developing countries has
become the unstoppable historical trend, the deepening of the game between
big powers and the rise of medium-powered countries have deepened the
division between regions to some extent. Economic globalization and social
informatization have greatly emancipated and developed social productive
forces. The challenges and opportunities we face are coexisting. Therefore,
continuous improvement of the global governance system and active
participation in the formulation of international affairs and rules are of great
significance to the development of China and Russia. The Sino-Russian
cooperation in building the «21st Century Maritime Silk Road» is a thinning
of the current international «one super-strong and multi-strong» situation,
Guided and promoted the development of the world towards
multipolarization. Second, Economic development. After the 2008 world
financial crisis, many countries lacked economic growth momentum. Take
China and Russia as an example. From 1998 to 2007, China’s average annual
GDP growth rate was nearly 10%, compared with 7.5% in 2008-2017. At the
Central Economic Work Conference, the General Secretary Xi Jingping first
proposed the “New Normal” to explain the current state of economic
development». In contrast, the problems facing Russia are more severe.
2013-2016, Russia's GDP level showed a cliff-like decline, with a GDP
growth rate of -3.73% in 2015. 2008-2017 the average annual GDP growth
rate of the Russian Federation was only 0.9%. Coupled with economic

" Dean of the Graduate School of Heilongjiang University, professor and doctoral tutor
* Ph.D. student at Liaoning University
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sanctions in Western countries in recent years, Russia’s economic growth is
weak. Therefore, economic development is an urgent need of the two
countries. China and Russia can jointly build the «21st Century Maritime Silk
Road» to achieve the revitalization of the bilateral regional economy and
achieve mutual benefit. Third, Regional integration. The strategy of the
21st Century Maritime Silk Road has the characteristics of trans-regional
openness, and the space for expansion is very large, which will greatly
promote the promotion of the all-round strategic cooperative partnership
between China and Russia. In recent years, Russia has actively implemented
the strategy of “Looking Eastward” for the economy, linking the two major
strategies, can promoting cooperation in economic, trade and energy between
the two countries, and exerting great influence on the integration of the
eastern part of Russia and the northeast of China, and has a great impact on
the integration and development of regional industrial innovation.

2. The process of building the 21st Century Maritime Silk Road
between China and Russia

China’s “One Belt One Road” proposes to build six economic corridors,
including the construction of the new Eurasian Continental Bridge Economic
Corridor and the Sino-Mongolian Russian Economic Corridor, while the 21st
Century Maritime Silk Road has prompted cooperation between China and
Russia in the North Sea. This makes the Northeast China region and the
Russian Far East region a key node and hub for these economic corridors and
waterways. In recent years, the two countries have also achieved certain
results in the construction of cross-border infrastructure. First, cross-border
railway and highway construction. Mainly including the Tongjiang-China-
Russia cross-river railway bridge, the Heihe-Blagoveshchensk Heilongjiang
Highway Bridge. The Sino-Russian Tongjiang Railway Bridge was started in
February 2014. The two ends of the Sino-Russian Tongjiang Railway Bridge
are connected to the following Nisswanye in the Russian Jewish Autonomous
Prefecture and Tongjiang City in Heilongjiang Province. It is expected to be
officially opened in June 2019.The first phase of the Tongjiang Railway
Bridge is mainly used for cargo transportation. It is estimated that the annual
cargo capacity can reach 21 million tons. The Heihe-Blagoveshchensk
Heilongjiang (Amur River) Bridge is the first cross-border highway bridge
between China and Russia. The project is a Russian “Amur Riverside” leap-
forward development zone project. It was started on December 24, 2016. The
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cooperation between China and Russia was completed. The project is
expected to have a total investment of 2.47 billion yuan, and is opened to
traffic in October 2019. As of April 2018, the accumulated investment has
reached 1 billion yuan. After the opening of the bridge, it will greatly
increase the transportation distance between the regions, promote the
accumulation of industries, and enhance the economic strength between the
two regions. The second is the construction of the international
transportation corridor of “Binhai No.1” and “Binhai No.2”. In December
2016.The “Binhai No.1” and “Binhai No.2” international transportation
corridors are a systematic project including infrastructure such as highways,
railways, ports and trading ports along the route, modernizing the
infrastructure along the route and simplifying the transit procedures between
China and Russia. The construction of the traffic corridors will greatly
enhance the ability of Heilongjiang ,Jilin Provinces and Russia's Primorsky
Territory to develop land and sea transport using the Far East Port. The
“Binhai No.1” and “Binhai No.2” traffic corridors can transport goods from
the northeastern provinces of China to the southern ports of the Primorsky
Krai, and then radiate European countries through the northern sea channel.

3. Policy recommendations for the construction of the 21st Century
Maritime Silk Road between China and Russia

Under the direction and task of further clarifying the framework of the
“One Belt One Road” and the strategy of docking cooperation between the
Northeast China Revitalization Strategy and the Russian Far East
Development Strategy, China and Russia should continuously improve the
construction of bilateral sea lanes and improve infrastructure such as railways,
highways and cross-border bridges.Moreover, connecting the strategy of
“Longjiang Silk Road Belt” in China’s Northeast, the program of Chang-Ji-
Tu Pilot Zone and other plans to the construction of the Russian Far East
Freeport and the advanced development zone may contribute to realizing
rights of China and Russia in the POA (Pacific Ocean Area) . To build

Northeast China and the Russian Far East into the economic center of
Northeast Asia. First, Continue to promote cross-border infrastructure
construction and achieve interconnection in the transportation sector.
Promote the cooperation between China-Russia cross-border transport
corridor project of “Binhai No.1” and “Binhai No.2”, strive to do a good job
of bilateral docking of projects. Accelerate the construction of the Tongjiang-
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China-Russia cross-river railway bridge and the Heihe-Blagoveshchensk
Heilongjiang highway bridge. Construction of Hunchun, Suifenhe-Dongning,
Heihe, Manzhouli, Erlianhaote and other development of open bridgeheads
and international cooperation demonstration zones, improvement of
infrastructure construction of trade ports, and introduction of supporting
policies to simplify cross-border procedures. Second jointly promote the
construction of ports and sea lanes to create new sea routes. The links
between the border cities of Jilin and Heilongjiang provinces and the Russian
Primorsky Territory and the Freeport should be continuously promoted. The
construction of the Longjiang Silk Road Belt and the Chang-Ji-Tu Pilot Zone
Area will be implemented to realize the transportation corridor with the
Russian “Binhai No.1” and “Binhai No.2”. Docking cooperation, open the
Suifenhe transport corridor line, shorten the transportation cycle of
Heilongjiang and Jilin provinces, trade to Japan and South Korea. Third,
Deepen cooperation in the fields of energy, logistics, agriculture, tourism,
etc., and jointly promote the diversification of trade. First, we must
strengthen cooperation in the field of energy, explore mechanisms for long-
term energy cooperation between the two sides, and explore the huge
development space for energy cooperation between the two sides. Second,
promote bilateral agricultural modernization, with a focus on promoting the
development of agricultural trade between China and Russia, relying on
China and Russia. The country's border crossings and cross-border bridges
establish an efficient agricultural commodity base. The third is to develop the
Sino-Russian logistics industry and promote trade between cities in the
border areas. The fourth is to enrich border tourism projects, simplify entry
and exit procedures, and launch pilot projects for outbound self-driving tours
at key border crossings to meet the growing diversified tourism needs of
Chinese and Russian tourists.
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Qiao Zhen®

The Maritime Silk Road promotes the cooperation between China
and Russia in the fields and mechanisms

The 21st Century Maritime Silk Road is a sea route from the southeast
coast of China through the Pacific Ocean and the Indian Ocean in the “Belt
and Road” initiative. It is an economic belt connecting Southeast Asia, South
Asia, West Asia, Africa and Europe. This concept has both historical roots
and realistic foundations. Building the 21st Century Maritime Silk Road will
not only seek closer economic and trade cooperation with countries along the
route, but also seek solutions for building a new global economic order.
Therefore, we should develop expand the 21st Century Maritime Silk Road.
Maritime Silk Road is the direction to achieve its goals.As an important
choice to expand the 21st Century Maritime Silk Road, it is to the north and
the Silk Road on ice. This is an opportunity for the Silk Road on ice to
become more and more realistic with climate change. In the realization of the
21st Century Maritime Silk Road and the Ice Silk Road, the cooperation
between China and Russia is of paramount importance. Based on the
comprehensive strategic partnership between China and Russia, China and
Russia should explore more areas of cooperation in the development of the
Silk Road on ice. To build an effective mechanism for achieving cooperation,
this should become a new focus of China-Russian cooperation.

1. China-Russia cooperation in the expansion of the 21st Century
Maritime Silk Road

The first is cooperation in the construction of the channel. Connecting
the 21st Century Maritime Silk Road to the Silk Road on Ice is actually
extending the 21st Century Maritime Silk Road to the north. The current
construction of the 21st Century Maritime Silk Road is mainly to cooperate
with countries along the line in realizing the “five links”. And to make the
21st Century Maritime Silk Road dock with the Silk Road on Ice, the first
thing is to build the passage. Specifically, it includes two aspects: one is the
construction of the fulcrum port; the other is the cooperation of the opening
of the Arctic channel. The construction of the fulcrum port is the basic
guarantee for navigation at sea, and it undertakes the guarantee functions of
replenishment, rest, maintenance and safety of merchant ships.

* PhD in Economic Sciences, Professor, Director of Heilongjiang University Institute of Economics and
Management
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The second point is the cooperation in resource development. The Arctic
region is rich in natural resources, including non-renewable resources and
renewable resources. It is regarded as the last treasure house of the earth and
has special significance for the sustainable development of mankind. Rich
natural resources bring some hope to the sustainable development of mankind.
However, this is not a “feast feast” for human beings, but a valuable resource
that needs more care. In the future development, moderate, orderly, and
scientific development is a principle that must be followed. This is also the
principle that China-Russia cooperation must follow and should be translated
into the direction of cooperation between China and Russia.

Once again, develop cooperation in economic and trade relations. To
realize the docking of the 21st Century Maritime Silk Road and the Silk Road
on Ice, one of the most potential cooperation directions is to digest and export
the huge production capacity of the eastern coast of China through the Silk
Road on Ice.

Finally, develop cooperation in the political arena. Expanding the 21st
Century Maritime Silk Road and achieving the docking with the Silk Road on
the ice require cooperation between China and Russia in many aspects. Among
them, cooperation in the political field is the guarantee of all cooperation.In
2017, the total GDP of China and Russia reached 14.5 trillion US dollars, while
the total trade volume between the two countries was only 84 billion US dollars.
This not only means that the total trade between China and Russia is only
equivalent to 0.58% of the total GDP of the two countries, and it is difficult to
achieve the set target of 200 billion U.S. dollars in trade by 2020. The pattern in
which this political relationship does not match economic relations is far from
what China and Russia with good political relations.

2. China-Russian cooperation mechanism for the expansion of the
Maritime Silk Road in the 21st century

First, a strategic mutual trust mechanism must be established. Both
China and Russia are world powers and have their own positioning and
interests in the world. Establishing strategic mutual trust between China and
Russia requires certain conditions and an effective mechanism. China and
Russia have the foundation for building strategic mutual trust, and further
promoting the strategic mutual trust into a realistic action requires a certain
mechanism for implementing mutual trust. The common and sustained efforts
of political leaders are an important guiding force for building strategic
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mutual trust. The extensive and in-depth exchange of the people is the most
solid foundation for building strategic mutual trust.

Second, an economic integration mechanism must be formed. The
formation of strategic mutual trust is undoubtedly the most direct mechanism
for Sino-Russian cooperation, and thus the most direct driving force for
expanding the 21st Century Maritime Silk Road. However, a solid foundation
is needed to maintain the sustainability of this mechanism. To build the most
solid foundation for Sino-Russian cooperation, we must achieve a high
degree of integration between China and Russia and form a mechanism for
the effective integration of China and Russia.

Finally, a community mechanism of destiny must be constructed.
Expanding the 21st Century Maritime Silk Road requires cooperation
between China and Russia and establishing a sound and effective cooperation
mechanism. In addition to establishing strategic mutual trust and economic
integration, there is a mechanism that has more long-term significance and is
more sustainable. It 1s a mechanism for building a community of destiny
between China and Russia. The community of destiny is a society that is
highly concerned about the environment of common living, not only to
realize the interests of the country, but also to realize the interests of other
countries, and to seek common development under this mutual concern.

3. Conclusion

The connection between the 21st Century Maritime Silk Road proposed
by China and the ice silk road with development potential is not only an entry
point for the development of the Arctic Ocean resources, but also an
opportunity to expand the 21st Century Maritime Silk Road and build a new
framework for the world economy. In this end, planning the direction of the
21st Century Maritime Silk Road and constructing the cooperation
mechanism require the efforts of China and Russia.

Of course, expanding the 2Ist Century Maritime Silk Road and
achieving docking with the Silk Road on Ice are not a real problem, but for
some discussion. The direction of planning cooperation is very necessary. In
view of the comprehensive strategic partnership that China and Russia have
established, it is realistic and feasible to do some preparatory work for
docking the 21st Century Maritime Silk Road and the Ice Silk Road.
Interconnecting and connecting the world is a major trend in the development
of human society today. History gives us new opportunities, and we must
seize and use them. This is also a contribution to the world.
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Li Chunhua®
Jiang Shuai*

Research on Coordinated Development of Land and Sea Silk Road
in Eastern Russia and China>

1. Background of the coordinated development of the land and sea silk
road in eastern China and Russia

(1) International situation

At present, the international situation maintains an overall peace situation,
but localized wars, turmoil and tension have intensified. At the end of 2013,
the dispute between Russia and the West on the Ukrainian issue was
triggered. In February 2014, Ukraine changed. In March, Russia recovered
the Crimea. Then, the United States and Europe began to comprehensively
sanction Russia. Russia has internal and external problems and the economy
is weak. On August 23, 2018, the United States imposed a 25% tariff on
Chinese imports of about $16 billion. China imposed anti-sanctions against
the United States on the same day. For China, once the Sino-US trade war
emerges, it will have a direct impact on China's economic growth and labor
market stability. In this context, it is of great significance for China and
Russia to cooperate and interact to resist external risks and challenges and
achieve mutual benefit and win-win results.>

(2) Regional integration

Under the background of the rapid growth of emerging economies and the
weakening of the global economy, The Land and Sea Silk Road Initiative is
of great significance in leading the economic cooperation between China and
Russia in the eastern region and stimulating the economic growth of the
eastern China and Russia. Since 2012, Russia’s foreign policy has begun to
turn eastward, especially the Western sanctions against Russia, forcing it to
strengthen its interaction with Asian countries. Actively building the Silk
Road between China and Russia to promote the comprehensive development
of the two countries, not only to create favorable conditions for regional
cooperation, but also to promote the construction of China-Mongolia-Russia

—
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2. PhD candidate, Heilongjiang university, 2016.
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economic corridor and realize the economic integration of China and Europe
and Asia.
2. Current Situation and Problems of Building the Silk Road between
China and Russia

(1) Status and problems of infrastructure synergies

The China-Russia Tongjiang Railway Bridge started construction in
February 2014. Prior to this, some of the main projects undertaken by the
Chinese side were basically completed at the end of 2015, while the Russian
side was unwilling to cooperate with the construction of the project. The
project has not yet started, resulting in the Sino-Russian Tongjiang Bridge
being a broken bridge. The Heihe Bridge is the first cross-border highway
bridge between China and Russia.>* Since July 1988, the proposal to jointly
build the Heihe Bridge has been waiting for 28 years. The implementation of
the project has been in the demonstration stage.

In December 2016, the Russian government approved the «Binhai No. 1»

and «Binhai No. 2» International Transport Corridor Development Concept.
«Binhai No. 1» Path: Harbin-Mudanjiang-Suifenhe-Gelajiekuowo-Ussurisk-
Vladivostok Port. At present, the section from Harbin to Suifenhe has begun
to operate under the efforts of China, and the remaining road sections are
under construction and have not been opened. Therefore, the construction of
the «Longjiang Silk Road Belt» in Heilongjiang Province cannot effectively
dock with Russia's «Binhai No. 1» traffic corridor; «Binhai No. 2» route:
Changchun-Jilin-Kelasijinuo-Zhalubinuogang's sea route, the current
Hunchun Port cannot dock with Russia's «Binhai No. 2» traffic corridor.

(2) Current status and problems of institutional coordination

In May 2012, in order to promote the eastern development policy, Putin
ordered the establishment of the Far Eastern Development Department of the
Russian Federation, headquartered in Khabarovsk. The Far East
Development Department is responsible for the infrastructure construction of
the Far East, coordinating the implementation of various departmental
relations and supervision policies. However, there is no corresponding
institution in Khabarovsk in China, which is not conducive to the coordinated
development of the land and sea silk road in eastern China. First of all, due to
their own considerations, the two countries have different supervisions in

5. Guo Li. New measures for the eastward shift of Russia's economic development strategy and new opportunities
for regional cooperation between China and Russia. Russian Eastern European Market for Central Asia, 2012,
Volume 12.
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cooperation and cannot develop in a coordinated manner. Secondly, due to
the different economic development speeds of the two countries, the
cooperation process caused by the inconsistent level of supervision is
affected. Finally, for the cooperation of various projects, Dangerous events
are handled differently and are prone to differences.

(3) Status and problems of institutional mechanisms synergies

Since China and Russia have created a cross-border transportation
cooperation model for land and sea transport, they have brought opportunities
and challenges. This has pointed out the direction for the two sides to
strengthen international road transport cooperation under the new situation.
But it also faces the obstacle of high-cost cooperation. China's import of
Russian products needs to go through customs, and paying a certain amount
of tariffs greatly increases the cost of imports, which leads to an increase in
the market price of imported goods, which in turn affects the quantity of
Russian imports, which is not conducive to We will promote pragmatic
cooperation in mutual benefit and win-win situation in various fields in the
two regions, and create a new pattern of comprehensive opening up, both
inside and outside the country, open to the outside world, and form a new
system of opening up to the outside world.
3. Countermeasures to improve the coordinated development of Eastern
China and Russia

(1) Promoting the interconnection of infrastructure between China and
Russia

We will continue to promote communication between the relevant parties
in Eastern China and Russia, and actively participate in and cooperate in the
construction of the China-Russia Black River Bridge, the Tongjiang Bridge,
and the international traffic corridors No. 1 and No. 2 in the coastal area. We
will improve the Heilongjiang and Russia railway routes and regional railway
networks, promote the construction of the border river bridge at the port, and
expand new routes for China-Russia land and sea transport. Further
strengthen and consolidate the function of Harbin Airport's gateway to
Russia's Far East region, and add and encrypt international routes and flights
to Russia. > All in all, the two countries should continue to increase the
number of joint infrastructure development projects and make full use of the

6. Songkui. China and Russia will cooperate to build an economic belt along the eastern land and sea Silk Road.
Heilongjiang Economic Daily, 2014, Volume 12.
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«land-sea Silk Road» to provide a more convenient platform for coordinated
and cooperative development of projects related to connectivity.

(2) Promoting the interconnection of Chinese and Russian institutions

It is suggested that China should set up corresponding institutions in
Khabarovsk to connect with them, adjust and formulate relevant policies,
laws and mechanisms, create conditions and carriers for Sino-Russian
economic and trade cooperation and docking, and promote the development
of bilateral economic and trade cooperation. At the same time, with the
opportunity of Russia to promote the construction of advanced development
zones, enterprises in the eastern part of China will be promoted to “go
global”. Actively encourage the eastern enterprises in China to expand the
scale of investment of Chinese enterprises in Russia by participating in the
construction of advanced development zones, and to realize the integration of
resources and value chains in Russia through cooperation in the export of
technology, equipment and production capacity.”®

(3) Promoting the interconnection of institutional mechanisms

First, the General Administration of Customs of China should coordinate
Russia's taxation on China's imports, give appropriate import tariff reductions
and relax quota management for its products; lower the «threshold» of
preferential policies so that small and medium-sized enterprises, including
private enterprises, can enjoy government credit support and tax incentives.
Second, China and Russia should increase coordination and cooperation,
strengthen the effective docking of ports in eastern China and Vladivostok,
reduce and reduce tariffs, eliminate tariff barriers, and jointly build the
Maritime Silk Road. On this basis, the realization of trade facilitation in the
eastern part of China and Russia will facilitate the smooth passage of land
and sea transport to create a healthier and more convenient bilateral trade
environment.

7. Li chuanxun. Research on regional cooperation between China and Russia. Harbin: Heilongjiang People's
Publishing House, 2003.
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Yanming Hou®’

The research on the cooperation mode of cross-border e-commerce
platform of the whole agricultural industrial chain
between China and Russia

The whole industrial chain is a complete industrial chain system
composed of planting, procurement, trade, logistics, processing, deep
processing, brand establishment, product sales and several other links from
field to tables. In essence, the whole industrial chain mode is a method with
obvious advantages of enterprises’ commodity exchange and resource
allocation through replacing market mechanism by internal management
coordination. First of all, the whole industrial chain mode 1s an innovative
business mode with distinctive characteristics which forming the competitive
advantage that is hard to imitate by competitors. Secondly, it can quickly
reflect the information of consumers and promote the innovation and
improvement of upstream links. Then, it realizes strategic coordination
among various links of value chain and different products and gives play to
advantages of the scale, effect and cost.

At last, the whole industrial chain is oriented by customer demand. It can
promote technological progress and conducive to the overall improvement of
the industry. The whole industrial chain leads the industrial chain with
terminal consumption, realizes the advantages of the upstream supply chain,
ensures high degree of control and strong traceability, makes food safety
more secure and is conducive to building the brand and enhancing the brand
influence.

In November 2017, the first china-russia cross-border e-commerce
conference was held in Irkutsk, Russia. Nearly 300 e-commerce
entrepreneurs from China and Russia attended the conference to discuss the
current situation and the trend of transformation and development of cross-
border trade between China and Russia. At present, China proposes the
whole industrial chain in the field of agriculture. The agricultural cooperation
between China and Russia has formed a new development trend of the whole
industrial chain from planting and breeding to processing, warehousing,
logistics and wholesale.

>" Ph. D. of economics and the dean of economics and management school of Heilongjiang Agricultural Engineering
Vocational College.
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The current situation of agricultural cross-border e-commerce
between China and Russia

Firstly, The scope of the agricultural cross-border e-commerce
cooperation between China and Russia has been preliminarily expanded.

The agricultural cooperation between China and Russia has developed
steadily in 2017 and become the largest new growth point for bilateral trade.
Cross-border e-commerce is another fast-growing area for the trade between
China and Russia. The list of market access of agricultural products between
the two countries keeps expanding. China has imported more than 3 billion
us dollars’ agricultural products from Russia in the whole year and become
Russia's largest food importer. Take Heilongjiang province of China as an
example. At present, the agricultural cooperative cultivated land area
between Heilongjiang province and Russia has grown to 600,000 hectares.
Soybean, corn, rice, wheat and vegetable are the main planting varieties. At
the same time, the cooperation in breeding industry has also been developed.
Up to now, there are 80,000 pigs, 4,500 beef cattle and 550,000 poultry in
agricultural cooperation. Agricultural equipment cooperation is also strong.
The number of agricultural machinery equipment in transit reached 6,550 sets.
Agricultural investment is extending from the fields of planting, breeding and
processing to the whole industrial chain such as warehousing, logistics and
wholesale market.

Secondly, the construction of cross-border e-commerce logistics system
has achieved rapid development

At present, the international logistics channel cross Europe and Asia
connecting land and sea has been completed in Heilongjiang province in
China. The trains between China and Europe from Harbin to Hamburg have
been running normally. The first special container train of multimodal
combined transport by rail and sea between China, Russia and Korea has
been launched in Harbin. The operation of the train line connecting
Kazakhstan and Russia has become an important carrier of cooperative
freight between China and Russia. Harbin became the city with the largest
number of packages exported and cross-border retail exports to Russia.
Suifenhe in China also has two national first-class ports. They are the
highway port and the railway port. In December 2017, the volume of import
and export cargo of the Suifenhe port reached 10.6 million tons, breaking the
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milestone of 10 million tons, marking a new milestone in the port's 100
years’ history.

Thirdly, the construction of cross-border e-commerce platforms between
China and Russia is improving increasingly.

Cross-border e-commerce enterprises have risen since 2013. In order to
catch the development opportunity of the national « the Belt and Road «
initiative, Chinese enterprises are trying to expand the Russian e-commerce
market by virtue of their historical understanding of Russian consumption
demand and consumption habits. Among them, Internet giants ALIExpress,
ebay and amazon are the typical representatives. Their transaction volume in
the Russian e-commerce market accounts for 35%, 30% and 7.5% of Russia's
cross-border trade turnover, while Alibaba and TaoBao account for 6.4% and
5.0% respectively. These five e-commerce platforms account for 84% of the
total cross-border e-commerce transactions in Russia, and build a solid
network platform for the development of cross-border e-commerce trade
between China and Russia.

The major issues of agricultural cross-border e-commerce between
China and Russia

Firstly, the cross-border business model of enterprises is single.

At present, most of the agricultural cooperative enterprises in China and
Russia are small and medium-sized enterprises, which mainly exporting
primary products. High value-added processed products account for a low
proportion of total export products. And the structure of export products is
unitary. It is not conducive to extending the agricultural product industrial
chain and cannot maximize corporate profits. In order to change the situation
of excessive dependence on external supply of agricultural products and
increase the share of domestic agricultural products in the domestic market,
Russia has introduced a variety of trade barriers, imposed mandatory
certification on some agricultural products and raised the import threshold for
foreign agricultural products.

Secondly, the existing cross-border payment system is imperfect.

The construction of cross-border payment system is related to the speed
of capital return of e-business enterprises. It has a significant impact on
enterprise cash flow, financing cost, enterprise profit, enterprise income and
the preemption of business opportunities. These also affect whether
enterprises can devote more energy to technology research and development.
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An efficient cross-border payment system enables consumers to quickly
obtain g products and experience quality services. It can help cross-border e-
commerce enterprises to expand product sales. However, the current mainly
payment form of cross-border e-commerce trade between China and Russia is
cash payment. The sale funds of e-commerce enterprises are occupied for a
long time. The established cross-border e-commerce payment platform still
has some limitations as complex settlement procedures, long settlement cycle
and high settlement cost. At present, these cross-border e-commerce payment
platforms still cannot meet the needs of the rapid growth of cross-border e-
commerce trade between China and Russia.

Thirdly, unformed whole agricultural industrial chain the cooperation
direction of e-commerce enterprises is single between China and Russia

The whole cross-border agricultural industrial chain between China and
Russia 1s unformed. At present, Russian agricultural products and food have
quietly entered the Chinese market and are favored in China. The grain
products and various kinds of food exported from Russia to China are labeled
as «green and pollution-free», «additive free» and «highly nutritious». The
products have attracted the attention of Chinese consumers successfully.
From the view of the whole agricultural industrial chain, China is a huge
market for agricultural products and Russia is rich in land resources and has a
huge amount of high-quality farmland. At present, the cross-border e-
commerce of agriculture between the two countries is only the trade activity
of agricultural products, and the whole industrial chain is not formed for
fishery, forestry products and their deep processing. The chain system of
planting, production, sales and logistics transportation is not sound. Cross-
border e-commerce is a single trade activity. A diversified trading activity
system has not been established. All these issues have restricted the
development of agricultural cooperation between China and Russia.

The cooperation mode of cross-border e-commerce platform of the
whole agricultural industrial chain between China and Russia

From the perspective of bilateral cooperation, the cooperation potential
between China and Russia is huge. This cooperation potential comes from the
complementary advantages of the two countries. What is more important is
that both China and Russia are carrying out structural adjustment,
consumption transformation and improving their market competitiveness. In
the process of Russia's structural adjustment, agriculture has gained more
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attention and even been called « the future of the economy» «by some
experts. The cooperation model between China and Russia aims to build a
cross-border e-commerce platform for the management, supervision and
transaction of the whole agricultural industrial chain with the principle of
«win-win cooperation, co-construction of the ecological circle, and service to
enterprises and consumers of the two countries».

Firstly, jointly set up a bilingual cross-border e-commerce platform.

Chinese and Russian enterprises or governments jointly set up joint
ventures or management agencies to jointly operate and manage the bilingual
cross-border e-commerce platform of the whole industrial chain. The platform
analyzes the situation of planting, breeding, processing, capital, settlement,
agricultural capital, logistics, trade and consumption in the whole agricultural
industrial chain of the two countries and divides the industries. The investors of
the two countries shall organize their own resources of industrial division and
gather together to operate and manage on the platform. Risks and interests of
the platform are shared by investors from both countries.

-
Investor Transnational Investor
i e s -+ i
joint venture » China
Profit A Profit

Operatio management

Bilingual cross-border
e-commerce platform

Secondly, operate the whole agricultural industrial chain based on the
bilingual cross-border e-commerce platform.

According to the layout of the agricultural industrial chain between
Russia and China, giving full play to the advantages of factors and resources
of two countries, carrying out SWOT analysis, lay out and build the
ecological circle of the whole agricultural industrial chain from the
perspective of the whole agricultural industrial chain. This platform will
integrate the characteristics of B2C and B2B, inherit the excellent genes of
B2B and B2C trading platforms and form the whole agricultural industrial
chain ecosystem centering on cross-border e-commerce platforms. Each
member of the ecosystem undertakes its division of its own essential
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resources. Common, Shared, and coordinated work between two
governments should be organized by the platform. That is B2P2B or B2P2C
mode (P stands for platform).

________
- -

APE MAPE
(Business) (Business)

-
—

(Platform)

Ll Cpeepnp— L

'lt‘-'.‘

(Customers)

Agricultural industry chain across the border ecosystem of e-commerce platform
BCEP: Bilingual cross-border e-commerce platform

APE: Agricultural production enterprise
MAPE: Means of agricultural production enterprises
MAP: Means of agricultural production
HQAP: High quality agricultural products
TCC: Two countries customers

LOG: logistics

SET: Settlement

SAL.: Sale

CLE: Clearance

INF: Information

FIN: Finance

INS: Integrated services
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The production, planting, breeding, processing, means of agricultural
production enterprises, logistics, information, trade and sales of the whole
industrial chain ecosystem form an open and closed supply chain system.
Openness is for all consumers and enterprises in the industrial chain. As long
as any enterprises meet the requirements of the platform, comply with the
platform standards and obtain platform certification, they all can become a
member of the ecosystem. The closed property of the platform refers to that
only enterprises or commodities obtaining ecosphere certification can enter
the platform to sell agricultural products, agricultural materials and other
commodities.

Implementation strategies of the cooperation mode of cross-border
e-commerce platform of the whole agricultural industrial chain between
China and Russia.

Firstly, A series of standards as the quality standards for agricultural
products, the use standards for agricultural materials and the quality
standards for agricultural materials should be formulated under the legal
frameworks of two countries to provide technical support for the whole
industrial chain ecosystem.

Secondly, build a whole-process traceability system from production,
processing, logistics, trade and other aspects. The commodity bar code,
logistics e-order and traceability code should be comprehensively integrated
to realize multi-code integration to provide process control and guarantee for
the whole industrial chain ecosystem.

Thirdly, Integrating the financial elements resources of the two
countries’ industrial division and introducing settlement platforms such as
QIWI, Yanded.Money of Russia, Alipay of China to provide financial
services to the enterprises of the two countries in the ecological cluster,
optimize the settlement method and ensure the quality of financial services
for the whole industrial chain ecosystem.

Fourthly, the logistics resources of the two countries should be
integrated.

Construction of «overseas warchouses», «bonded warehouses»,
«overseas cloud warehouses», «China-Europe railway line», «multi-modal
transport of sea, railway and highway» should be accelerated. A perfect
cross-border logistics supply chain system should be constructed to provide
logistics efficiency guarantee for the whole industrial chain ecosystem.
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Fifthly, the China-Russia cross-border e-commerce talent training
system should be built. At present, the number of Chinese-Russian business
bilingual translation talents cannot meet the rapidly growing market demand
of cross-border e-commerce. The training system and curriculum framework
of cross-border e-commerce businessmen between China and Russia in
Chinese and Russian universities are not consummate yet. China and Russia
should establish a joint training mechanism for Chinese and Russian cross-
border e-commerce businessmen based on the Confucius institutes in Russia
and relevant universities in China and Russia. The two countries should
jointly hold cross-border e-commerce professional and social training courses,
jointly develop the China-Russia cross-border e-commerce merchants talent
course system and develop MOOCS based on the internet. Finally, a group of
Chinese and Russian cross-border e-commerce businessmen can be rapidly
created to serve the industry development.
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. 58
Crou Mun

JKOHOMHKA B paiioHe 3ainuBa: Oyayuiye myTH pa3BUTHA B
JlanbHeBOCTOYHOM pernone Poccum

1. Jlyoaiickuii nopm: Ilopm, 3oma ce0b600noti mopeosiu, TamodicHs.
Mooenv ynpasnenus « Tpouyay.
B 1894 rony /[ly0aii oO0ObsBuUA O cO3l1aHUM CBOOOJHOrO TMOpPTA.
B 1902 rony Jly0aii cHM3MJI elle HajloTd Ha 3KCHOPT M IKCIOPT, YTOOBI
MpUBIICYb OoJblllee KoJMUecTBO Om3HecMeHoB. Jlampmre JlyOail mpoBen
KOHCOJIMJAIIUI0 aKTHUBOB TOPTOB, (opMHpoBaHAa MOJACNIb YIPABICHUS
«Tpouna» to ectsb Ilopt, 30Ha cBOOOAHON TOproBiu, TamoxHs. Opranom
ynpasienus sisnsierca Coset aupektopoB Jlybas. Coser nupexropon JlyOas
MPEJICTABISACT  aJIMUHUCTPATUBHO-NPEANPUHUMATEIBCKOE  YUPEKICHUE,
OTBEYAeT 3a E€JUHOE YIpaBJ€HUE, XO35AWCTBO MOpTa M paboTy Ha 30HE
cBobomuont Topromu. Ilpeacemarenss CoBeTa IUPEKTOPOB Ha3zHAYAET
[Tapckuii 10M, TpaBO Ha MPOBEICHUE KOHCYJbTAllUM MMEET OKOHYATEIBHOE
pelieHue.
2. I'onkone: ¢hunamncosulil cepsuc Mupo8ozo yposH:si
Bces agmuHUCTpaTHBHBIN paiioH ['OHKOHTA - 3TO M €CTh MOPT CBOOOTHOM
toproiu. [Ipeumymecra ['OHKOHTa 3aKJIFOYAETCSl HE TOJIBKO B TOM, UTO 3a
MMIIOPTHBIE M 3KCIIOPTHBIE TOBApPbI HE HAJ0 IUJIATUTh HHU  KakKue
TaMOK€HHbBIC TIONUIMHBI, HO U B TOM, 4TO B [ OHKOHI€ OTKpPBITH JItOOBIC
KOMITaHMK HE Tpebyer cedecTomMocTH. MHOCTpaHHBIE WHBECTOPHI MMEIOT
BO3MOXXHOCTh BiajieTh komranueir Ha 100%. Tem Oomnee cpencra B 000
CyMME MOHO CBOOOJHO BHECTH M BbIHeCTH U3 ['oHkoHTa. Toprosas cucrema
B ['OHKOHre sIBIIIeTCSI caMOil TMOEpaIbHOM B MUpPE, U YPOBEHb (DMHAHCOBBIX
YCHYT SIBJISIETCS MUPOBBIM.
3. Cuneanyp: uHHOBAYUS MEXHOJIOSUU 8LIUSDBIBAE NPEUMYULECNEO
CuHraryp Kak cTpaHa mouty 0e3 MOIUIMHBI, 3aHUMaeT BEYIee MECTO
B MHUPE 110 CTEIIEHH CBOOOHOM TOPTOBIIU. A Ha CaMOM JIeJI€ CEKPET ycrexa B
Cunranype He B OECMONUIMHHOW CHUCTEME, a B MHHOBAIlUU TEXHOJIOTHUHU.
B 1989 rony B Cunranype Obuia BbiiBUHYTa HalroHalibHasi TOpropasi CeTh
o 0OMeHy 3JIEKTPOHHBIMH JIaHHBIMU B ceTu. J[aHHasi cUCTeMa UHTErPUPYET
35 COOTBETCTBYIOIIUX SKCHOPTHBIX M HMIIOPTHBIX CEKTOPOB IO TaMOXKHE,

% 3aMecTHTENb IMPEKTOPa SKOHOMIUYECKOTO HHCTHTYTA XapOHHCKOTO TEJarorHuecKOr0 YHHBEPCHTETa, - 9KOH.
HayK, mpodeccop.



yIUlaTe HaJoOroB, OE30MaCHOCTH U T.J. Bech TaMOXEHHBIN Mpoliecc BeaeTcs
10 3TOM TOPrOBOM CETH, YTO COKPAIAET MPOJAOIAKUTEILHOCTh PACTAMOXKKH C
2-7 npHel Ha HecKolIbko MuUHYT. Kpome TOro, Bce HEOOXOAUMbIE
JOKYMEHTBI ,KOTOPBIE HAJI0 MOJATh B PA3HBIE CEKTOPHI, COKPAIIIEHbI BCETO Ha
OIMH JJICKTPOHHBIA JOKyMEHT. llenblii KOMIUJIEKT HOBBIX TEXHHUK
MPUMEHSIETCA Ha MPAKTUKE MPABUTEILCTBEHHBIX CEPBUCOB, UTO JCNIAET MOPT
OJIHUM U3 BBICOKOA()(PEKTUBHBIX B MUPE.
4. Ilopm Pommepoama: Ceepxmoutule cepeucsl

EBporierickasi 53kOHOMHAYECKasi UHTErPaLKsl B HACTOSAILIEE BPEMsI BCE MPO-
neuraercsa. Epaunas TamoxeHHas nouuimHa B EBporerickom corose, bolib-
IIIMHCTBO TOBAPOB MEXK]y TOCYJAapCTBAMHU-UJICHAMH PEATU3YIOTCs 0€3 HaJIOTOB.
Boiroasl oT cHkeHus TapuoB B MOPTY CBOOOAHON TOPTOBIM HE SIBISIOTCS
KOHKYPEHTOCIIOCOOHBIMU BHYTpH EBpomeiickoro coto3a. B cBsizu ¢ 3tum
W3BECTHBIN ['aMOyprckuii MOpT CBOOOJHOM TOProBiM ObLT 3aKphIT. CTOWT
noxymarb, llopt Porrepmama BbDKWI, TOTOMY YTO OH MMEET MOIHYIO
MPOMYCKHYIO CIIOCOOHOCTH TOPTOBBIX yciyr. Hampumep, Tam co3mana
Oo6mectBenHast undopmaronHas miardgopma, cranaapruzanus EDI, ocyiect-
BJeHa WH(popMaTu3auusi TOPTOBbIX yciyr. [loBeimieHa 3¢ ¢eKTUBHOCTh, U
CHIDKeHa cebecroumoctb. Kpome Toro, y mopra Porrepmama ectb mpocT-
pPaHCTBEHHAsA TPAHCIOPTHAS CE€Th. JTO YCWIWIO (DYHKIIMOHUPOBAHHUE YCIYT
nopra. CoieiicTBOBaTh WMHTErpalliil XpaHEHUIO, TPAHCIIOPTUPOBKE U COBITY.
IToatromy Ilopt PorTepaama He TOBKO BBDKWIL, HO U pa3BwWil ropoa Porrepaama.

5. Illopm Ilycan:  uHOCmMpaHHble  UHBECMOPbLL  NOJL3YIOMCA
IKCMeppumopuanbHou 3auumou

[Topr Ilycan aercTByeT moj 3alIUTOW KOPEMCKOro 3akoHa «Crernuans-
HBIM 3aKkoH». Oprad ympaBjeHHSI CIHOCOOCTBYET TOPIOBBIM HHBECTHUIIMSIM
OpeAnpusITHl W aubepanu3zauuu  ycayr B Oonbiiedt cremenu. W s
WHOCTPaHHBIX MPEANpHUsATUNA oOecrieueHa 3amuTa npaBa Ha Kommepueckyro
NESATeNIbHOCTb.

Otcroga MOXHO MPUBECTH K 3aKIHOYEHHIO, B HACTOSIIEE BPEMS B LICHTPE
KOHKYPEHIIMA B MEXIYHApOJHOM IOPTY CBOOOJHOW TOPTOBIU SIBISETCS
WHHOBAILIMOHHAS JI€ATEIbHOCTh, MOBBIIMICHHE 3(PGEKTUBHOCTH U CHUKEHUE
3aTpaT Ha NPEANPUSTHS, MPABOBbIE TAPAHTHUU M TOPSIOK YIpPaBICHUS.
[Ilanxalickuii mOPT CBOOOJHON TOPTOBIM Kak OOHOBJICHHAs BEPCHUSI 30HBI
cBoOoaHoi ToproBiau B Illanxae, kak OyneT pa3BuBathcs Oyayiuee,
MTOCMOTPHM.
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13-oro wrona 2015 roma mnpesuneHt Poccum IlytuH mnoamucan
3aKOHOMPOEKT O CTPOUTENBCTBE CBOOOAHOrO nmopra BraauBocTtoka. OgHako
TOJIKO OPUEHTUPYSICh Ha CTPOUTEIHCTBO CBOOOJHOIO IMOpTa JajeKo He
YAOBJIETBOPSIET MOTPEOHOCTH B OyaymieM pa3BuTUU. CTpPOUTH MOPCKOM
[IlenkoBBI MyTh CEBEPO-BOCTOUHON A3zuu, jeasHoil IllenkoBbld MyTh U
Oynyuuit 0onbioi mpoxo uepes3 bapeniieB nponaus B CeBepHyto u FOxHyo
AMepuky uMmeeT  OoJsibllioe  3HaueHWe Ui BrnaaumBocToka 1O
reorpagpuueckomy  MecTy. [loaToMy TOJIBKO TpH  IJIAHUPOBAHUU
CTPOUTENBCTBA  BragmBocroka B COOTBETCTBUM ¢ «bonpmmm
SKOHOMHYECKAM PAalOHOM 3aJMBOM» BO3MOYKHO PEaJn30BaATh KEJIAHUS
Brnagumupa Ilytuna.

II. BcemrupHO M3BECTHBIN « IKOHOMHYECKUI PAWOH 3aJIUBAY

DKOHOMHKA B palioHE 3ajuBa Kak BakHas dKOHOMHUYEcKas gopma B
IIpumopckom Kpae 3TO spKas TOYKAa B COBPEMEHHOM MEXIyHAPOIHOU
DKOHOMMKE. OJTO 3aMETHBIM MpPHU3HAK B NPUMOPCKHX ropoaax. boinee
MIOJIOBUHBI HACEJIEHUSI MUPA JKUBET B MPUOPEKHON 30HE OKOJIO B pazmepe 60
KAJIOMETPOB, & JIBE€ TPETU FOPOJIOB C HaceleHueM OoJiee 2,5 MIIH. 4elIOBEK
PaCIOJIOKEHBI BOJIM3U MPUIUBHOTO YCThS.

1. IlpenBapurenbHbIE YCIOBHS U1 CTPOMUTENBCTBA «OKOHOMHUKH B
parioHe 3aJIUBaY.

«OKOHOMHMKH B pAaiOHE 3aJIMBa» UMEET S5 MPU3HAKOB:

IlepBbIii: B paliOHE 3ajiiBa PACIOJIOKEHBI XOPOILINE MOPCKHUE IOPTA,
KaK TOBOPUTCS, HA OPTaX KUBETCS, Y TOPTOB Pa3BUBACTCH.

Bropoii: Paiton 3amuBa cinyXWT JuAepoM B 00JAaCTH MHHOBAIWHU,
3aTparuBalOMINX OKpPY>Karolue 00JIacT! JIJIsl MPOMBIIIJIEHHON MOEpHHU3ALUN
Y TEXHOJIOTUYECKNX NHHOBALUHU.

Tpernii: Haxonscs y Mops, pailoH 3anuBa JOKEH OBITh BBICOKO
OTKPBITBIM, TIO3TOMY JKOHOMHKAa B paWOHAaX 3ajhuBa B OCHOBHOM
AKCIIOPTHOTO THUIA, ¢ MHOTOHAIIMOHAJIIBHBIM HACEJIECHHEM, SKOHOMHYECKUU
cepBUC 00Jee OTKPHITHIN U MHKIIIO3UBHBIN.

Yerseproiii: MHPpacTpykTypa n0mKHA OBITh UACAIBHOM, TPAHCIOPT-
yAOOHBIH, MPOMBIIIJIEHHAs arJioMepalivs, HHBECTUIIMOHHAS Cpela—Xopoliias,
a KaJpbl MOJTHOCTbIO MOOMIIbHBIE.

[lareiii: Oxonorvyeckass cpena WAcalbHas MJIA SKUTEIbCTBA U
XO35IUCTBA, YTO MPUBJICKAET JIOJCH.

2. Tpu kpynHEHIINX pailOHOB 3aJIMBa B MUPE
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1) Can-®pannucko CIIA

Can-®pannucko B CoeaumHeHHbIX IllTaTtax BhIACHAETCS HAYKOH,
TEXHUKOM U oOpazoBaHueM. 3amaaHoe nobepexbe CLIIA, roxHas yacThb
palioHa 3anuBa MPEJCTABISIET U3BECTHYIO BCEMY MUPY BBICOKOTEXHUYECKYIO
0a3zy s ucciaeaoBaHuss U pa3paboTku — CHIMKOHOBAs JOJIMHA, 37ECh
pacrojoxeHbl HTepHET-TeXHOIOTHYeCKHUe TUTaHThl, Kak MuTep, SA06mokwu,
Google, Facebook, Tecna. 3aimB CaH-DpaHIIMCKO TOXXE CHUMBOJ HAyKH U
TexHukH B X XI Beke. 371ech ecTh Takxke 0osee 20 U3BECTHBIX YHUBEPCUTETOB,
Bkimovass Crandopackuil yHuepcuteT, KanudopHulickuii yHUBEpPCUTET B
bepxnu u 1. a. I mossuwuck 161 naypear HoGeneBckoii mpeMuu.

2) Paiion 3anuBa Hero-Hopk

B paifone 3anmBa Hero-Hopk paboTaroT KOHCOPIYM H QHHAHCOBEIE
ajniraTopsl. BeiBecka — 3T0 (pMHaHCHI, OOraTCTBO.

Mamnxatren Hpro-Mopka — MecToposkaerre 1[eHTpalbHOrO TOProBOro
paiiona CBD. VYomictpur sABiseTcss MEXAYHapOAHbIM  (MHAHCOBBIM
IIEHTPOM, 3Jiech JiecTByeT Hpro-Hopkckas Oupxka n Hacnmakckas dhoHmoBas
oupxka. 6 mTaboB U3 ceMH OAHKOB COCPENOTOUYEHBI B pailoHE 3aiuBa. 37€Ch
paboraer Oosnee 2900 PuUHAHCOBBIX YyUpPEKACHHH, UYTO  SBISETCA
«DuHaHCOBBIM 3anuBOM». boisee Tpetn m3 500 KpynmHEHWIIMX KOMIAHUU
CTpaHbl 0a3UPYIOTCS B paiioHe Hbm-ﬁOpKCKoro 3aJIMBa.

Paiionsr 3anuBa CaH-OpaHuUCKO H Hbm—ﬁopKa B CoeInHEeHHBIX
[lITatax 3anumaroT 0,4 % mIoMIAANM TEPPUTOPUU CTPAHBI, TaM IPOKUBAET
okoisio 10% nacenenust CILIA, co3zmaer 1/6 (oany mwectyto ) BBIL

3) Toxwuiickuii paiioH 3anuBa, AmoHus

B paitone Tokuiickoro 3aiuBa HUMeEeTCs  OOJBIION  MaccuB
BBICOKOKQUECTBEHHBIX MOPTOB, a TAaKXE CO3JaHbl HM3BECTHBIC SAMOHCKHUE
Mapku. Ero 3HakaMu siBIISIFOTCS CYJIOXOACTBO U UHYCTPHUH.

[ToakmtoueHHBIN K LIECTH mopTaM, TOKMKWCKHUM PaliOH 3aJIMBA SIBJISIETCS
KPYIHEUIIIMM  MNPOMBIIIJIEHHBIM  TOPOJCKMM  KJjactepoM B SmnoHuw.
Muny6ucu, Toiora, CoHu U Jpyrue MUPOBBIE KOPIOpAlUHU, KOTOPbIE
3aauMarot nepsbie 500 mect, cobpamuck 3aech. [loatomy Tokuiickuii paiton
3anvBa Takxke Ha3biBaeTcad «IIpOMBILIUIEHHBIM palOHOM 3aJIMBaY». B paiioHe
Toxuiickoro 3ajqvMBa MPOXKUBACT TPETh HaceleHHs SMOHWU, OJHAKO OOIIHIA
PKOHOMUYECKUN 00bEM 3aHUMAET JIBE TPEThUX 0O0bema B SAnoHum, a o0bem
MIPOMBIIIJICHHOTO MPOU3BOJICTBA COCTABIIIET TPU YETBEPTH.
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B 2015 roay BBII B Tpex paiioHax 3ajuBa COCTABJSAECT B OTIACIbHOCTH
1,4 tpunnuona noi., 0,8 Tpwmumona gon. u 1,8 Tpwummona non. M3 29
MUJUTMOHOB METAIIOJIMCOB BO BCEM MHpE 21 HaxoAsTCs B paililoOHax 3aIuBa.

III. ITpumén DKOHOMUYECKHUI BEK B 3aJIMBE

2500 ner Hazan ApeBHerpedeckuit okeanorpad Ju YHCTOK ckazai:
«ToT, KTO BIIAAEET OKEAaHOM, BIAJEET BCEM». POCT W majeHue aepkaB
3aBUCST OT MOpSI.

Paiion 3ammBa 1o reorpaduyecKOMy MOHSTHIO PacCMaTPHUBAETCS Kak
OJMH 001U OOJBIION paliOH, COCTABICHHBIM M3 OJHOTO WJIM HECKOJIbKHUX
3QJIMBOB W TMOPTOB. M3 00mMX MpHU3HAKOB pPalOHOB 3ajiMBa HETPYIHO
3aMETUTh, B CETOJHAIIHEM MHUpE JIY4Ylllueé U KOHKYPEHTOCIOCOOHBIE
ypOaHU3UPOBAHHBIE TOPO/IA TOYTH COCPEIOTOUYEHBI HA TOOEPEXBE 3AIHUBA.

19-oro mas 2015 roma npe3unent Poccun Brnagumup Ilytun noanucan
MPE3UICHTCKUI TIPUKa3, B KOTOPOM OOBSBICHO €XEroJHOE MPOBEIACHUE
Boctounoro skoHomuyeckoro (¢opyma Bo BriaguBocToke, UTOOBI
COIEHUCTBOBATH DKOHOMHUYECKOMY PAa3BUTUI0 W  MEXAYHAPOJHOMY
coTpyaHuuectBy Ha JlanbHem BocToke. DTO MOKa3bIBA€T, UTO MPE3UJIACHT
IlytrH cBOMMU IE€UCTBUSAMM IIJIaHUPYET pazButue JlansHero Bocroka.

1. ITorpedbHoCTh Ha Jlensnom LllenkoBoM myTn

B mae 2017 roma 0wl mpoBefeH MeXayHapoAaHbIM (HOpPyM MUK IO
COTPYJIHUYECTBY B 00JACTH MEXKJIYHAPOJIHOTO COTpyaHUUecTBa «OJIUH MOSC
U OJIMH NyTh», OYEBUIHO PA3BUTHE PANOHOB 3aJIMBA BXOIAT B 3TH PAMKHU.
Brmagumup [lytur otmetmn: «f Hazgerock, uro Kutail MOXET MCHOJIB30BATH
APKTUYECKUN BOAHBIN MYTh JJI1 COCAUHEHUS aPKTUYECKOTO BOJIHOTO ITYTH CO
CTpOUTENBCTBOM «OIWH TOSIC U OJIUH NyTh». HaunmHaeTcst ¢ ceBepHOM yacTu
Mopst CeBepo-3anaaHoii EBponbl U mpoTeKaeT Ha BOCTOK 70 BiaanBocToka,
npoxoas uepe3 bapenueBo Mope u Kapckoe mope, Mope Jlanresbix,
HoBocubupckoe mope u bepunros nposnus. 1o OyAeT caMbiIMi KOPOTKUMU
MOPCKMMHM MapupyTaMu, cBsa3biBaroiuMu Ceepo-BocTtounyto Asznio u
3anagnyto EBpory.

Ecmn CeBepHblii JIenoBUTBI OKE€aH OTKPBIT B TEYEHHE BCETO TOJA,
paccrosinue u3 Illanxas go ['amOypra B I'epmManum Oyner cOKpaiieHO Ha
6400 xunmometpoB. K aTomy BpemeHu 00JIbIIMHCTBO Kopabnei Kurtas xoast
no CeBepHoMy JIemOBUTOMY OKE€aHy, W NPOHU3BOJHUTEIBHOCTh TpyAa B
Poccun Oyner neuratbest Ha BOCTOK, U JlanbHuii BocTok OyaeT mpoiBerars.
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2.bynymuii Moct bepuHrosa mposmBa coeauHseT A3uio, AQpUKy H
Awmepuky

bepHHIrOB NpOJIMB ABISETCA y3KUM IMPOXOJAOM THXOro okeaHa MeEXAy
Cubupsnio u ATACKOH, CaMblid Y3KUW MTPOXOJ] BCEro 37 KUIOMETPOB.

Moct 4yepe3 bepuHroB mpojvB WM MOABOJHBIA TYHHENb HAa CETOJHS
emie wianupyercs, [locie 3aBepuieHUst CTPOUTENBCTBA OH COEIMHSET A3HIO,
Adpuky, EBponty u CeBepuyto Amepuky u KOxnyro Amepuxy.

B cBa3u ¢ TeM, 4TO 3TO TpeOyeT OrpOMHBIX CYyMM CPEACTB, MPOEKT HE
ocyuiecTBieH. B pamkax «OauH mosic U OAMH MyTh» ObLT cO3/1aH A3UaTCKUM
WHBECTUIIMOHHBIN OaHK, €CJIM MOKHO HayaTh CTPOUTENICTBO MyTEM KpeauTa,
SKOHOMHUYECKUE BBITO/Ibl OYTyT OTPOMHBI.

IV. [IpobGyiembl U pesIOKEHUS

[IpobOnemMbl, crofllMe TIeped  CTPOUTENLCTBOM  pailoHa  3ajiMBa
BuiraguBocTox

1. HeGonbI10€ KOJTUYECTBO HACEICHMUS.

2.IIpobOneMbl C WHBECTHIIMSAMH UM OH3HEC — CpPEIOM, ITOJIMTHKA
LHEHTPAIbHOTO MPABUTEIHCTBA O CTPOUTEILCTBA CBOOOJHOTO MOPTA OYAET U
OCYLIECTBJIEHA MECTHBIM IIPABUTEIBCTBOM.

3. PasButue [lanbHero Bocrtoka: mpoOnema pacnpenereHueM
OTBETCTBEHHOCTEN MEXIY LIEHTPAJIbHBIM U MECTHBIM MIPABUTEIBCTBAMH.

4. Pazsutue JlanbHero BocToka: mpobnema (uHaHCHUPOBAHHS.

S5.KmoueBori Bompoc pasputus JlanpHero Bocroka: KoHuenuus
pa3BUTHSL.

[Ipenmoxenus

1.IlenTp HapOAHOTO UHTEIIIEKTA

[Tonutrueckas ’JKOHOMUKA: HA4YaTh C aBaHIapJa B HapOJIE.

2.MuTennektyanbHblii  cknax B By3zax: Ciymars —NpeaioKeHHUs
YHUBEPCUTETCKOTO MO3TOBOI0 LIEHTPA.

3. Posib acconmanuii rpakJJaHCKUX OOILECTB M YAaCTHBIX IOPUIUYECKUX
LIEHTPOB.

4.Posib  HAy4YHO-UCCIEAOBATEIIBCKUX  OTAEJIOB 1O  H3YYEHHUIO
roCyAapCTBEHHOM MOJUTUKH.

5.MecTHbIE  YHUBEPCUTETBHl  JIOJDKHBI ~ 3apaHee  IMOATOTOBUTH
CHELHNAJICTOB, HEOOXOAUMBIX JIJIsl CTPOUTENbCTBA BiiaguBocToka.

6. IlpuBnmeup Kkamuransl MyTeM NOPOEKTOB. llpuBneusr nronEH-
CHEUHUAINCTOB HA CTPOUTEIBCTBO TAHHOTO MPOEKTA.
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. 59
Jlanmeénok A.B.

Biausinue ¢axkTopa npo3pavyHOCTH HA Pa3BUTHE NPeANPUHUMATEIbCKOMN
NAeATEeJIbHOCTH: CPABHUTEILHO-IIPABOBOE UCCICA0BAHME

YpoBeHb pa3BUTHA NPEANPUHAMATEIILCTBA SIBIICTCS BAaXKHBIM ITOKA3a-
TeneM 3()PEKTUBHOCTH MPOBOAUMBIX B CTPAHE YIKOHOMUYECKHUX PEPOPM.

[Ipo3pauHocth, Kak (akTOp pa3BUTUS  NPEANPUHUMATEIIHCKOU
NESATEIbHOCTH Yepe3 IPaBOBOE pEryJUpOBaHHE — OJUH U3 CHUCTEMOOO-
pa3ylolMX MPUHIUIOB SKOHOMHUYECKOW Oe3omacHocTd. B dyacTHOCTH, OT
HEr0 HANpsIMyIO 3aBUCUT pean3alys APYroro BAXKHEUILETO MPUHIHMNA —
HEOTBPAaTUMOCTA  OTBETCTBEHHOCTH 34 COBEPUICHHE HKOHOMHUYECKHX
[IPECTYIUICHUN. B HACTOsAIIEN CTaThe UCIIOIB3YETCA TEPMUH «IIPO3PAYHOCTHY
HE KaK CMHOHUM OTKPBITOCTH, & KaK YCWJICHHBIM BapUaHT 3TOTO MOHATHS.
Eciu moBbIIIEHWE OTKPBITOCTA O3HAYAET PACKPBITUE JTOMOJHUTEIbHBIX
KaTeropu  CBEACHHH, TO TOBBIIMIEHHE MPO3PAYHOCTH  CBSI3aHO C
JOTIOJTHUTEIbHBIMA BO3MOKHOCTSIMU 110 aHAIU3Y 3TUX CBEJICHUM.

[Ipu pa3BuTUM OPEANPUHUMATENBCKON JEATEIBHOCTH IPOUCXOIAT
U3MEHEHUSI  CTPYKTYpbl  TIPECTYMHOCTH, TIEPEOIleHKa  OOIIeCTBEeHHOU
ONACHOCTH SIBJICHUM, CBA3aHHBIX C BEICHUEM NPEAIPUHUMATENBCKON
NEATEIbHOCTH. B COBpPEMEHHBIX  YCIIOBUSIX, BO3HHMKAET BOIPOC O
11eJIECOO00Pa3HOCTH HUCCIIEAOBAaHUS MPO3PAYHOCTH MPEAITPUHUMATEIHCKON
NESATEIbHOCTH, HEMOCPEICTBEHHO OMPECISIONIEro MPUHITUIIBI  CBOOOJIBI
JAYHOCTH MW  0€30IacHOCTH, a 3HA4YUT, IO3BOJIET O0O0ECICUHTH
3(PEeKTUBHOCTh MPUMEHEHHSI YTOJIOBHOTO Haka3zaHusi B chepe dKOHOMUKH,
YTO TOATBEPKAACTCA KaK MEXIYHAPOAHBIMU HOPMATUBHO-IIPABOBBIMU
aktamu’’, TaK u cyneOHoMn npaKTI/IKoﬁm.

Vronosabii Koaekc PCD62, raBa 22, onpeaensieT BUAbl HaKa3yeMbIX
JeSTHUNA B 00JacTH 3KOHOMHYECKOU AESITeNbHOCTH, HAIllpaBjeHa Ha OLEHKY
MPECTYIUICHNUI, COBEPIIAEMBIX MNpPEANPUHUMATEIAMUA. B yka3zaHHOW TiaBe
COIEpkKaTcs BHUAbl MPECTYIUICHUW, COBEPIIAEMBIX JHUIAMHU, OCYIIECTB-
JAOIKAMUA OPEAITPUHUMATEIBCKYIO U IPYTYIO AEATEIBHOCTh SKOHOMUYECKOU

> Crapmuii mpenogaBarens kadeapbl MmeHemkMeHTa [LIKobI SkKOHOMHUKY 1 MeHepkMeHTa [IBOY.
59 PyMcKast KOHBEHIHS O 3ariuTe mpaB 4genmoBeka u oCHOBHBIX ¢cB000a (ETS) Ne 005; Council Regulation (EC) Ne
2157|2001 on the Statute for a European company (SE)|08 October 2001. OJL.284/1.
8 [Tocmanoenenue Ne 1-458/2017 om 9 oxkmsaops 2017 2. no oeny Ne 1-458/2017; I[locmanoenenue Ne 1-503/2017
om 23 nosops 2017 2. no deny Ne 1-503/2017; Anennayuonnoe nocmanoenenue Ne 22-24/2018 22-6443/2017 om 16
ansaps 2018 2. no deny Ne 22-24/2018.

VYronoeubiii  komekc Poccwiickoit  ®enepammu ot 13.06.1996 N 63-®3 (pen. ot 29.07.2018).
http://www.consultant.ru/document/cons_doc LAW 10699/
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HaHpaBJIeHHOCTI/I63. Yronosusiii Kogekc KHP, rimaBa 3, B cBowo ouepenn
ONpEACNSIET MOPECTYIUICHUS] MPOTUB  COIMATIUCTUYECKOTO  PBIHOYHOIO
SKOHOMMYECKOTO MopsiaKa, B ToM uncie §3. [IpecTtyrnieHnus npoTus mopsiaka
YIIPaBJICHUS] KOMITAaHUAMU U npeanpuarusmu cT.cT. 158-169 YK KHP, § 8.
[IpecTyIuieHns NMPOTHB PHIHOYHOTO MHopsiaka cr.ct. 221-231 VK KHP .
OcobenHoctu cTpyktypbl  yronoBHoro kogekca P® u KHP B cdepe
PKOHOMMKHU U MEp HaKa3aHUs IpeACTaBiieHbl B Tabuiie 1.

Tabnuya 1
Crpykrypa yroanosuoro koaexca P® u KHP
B c(pepe IKOHOMHUKHU M MepP HAKA3aHUA
Poccus Kurait
YacTtb Ocobennas
Paznen VIII. IIpectynnenus B
chepe SKOHOMUKH
['maBa 21. llpecryruienust npotuB | 3. [IpecTymenust npoTuB
co0cTBeHHOCTH (CT. 158 — | pbIHOYHOTO COLIMAIMCTUYECKOTO
cT. 168) SKOHOMHYECKOTO MOpsIKa
[IpunyaurensHbie pabOTHI,
UCIIpaBUTEIbHBIE pa0OTHI,
o0si3aTeIbHbIE PadOTHI,
OTpaHUYCHHUE CBOOO/IBI,
JUIIeHUE cBOOOIbI, ITpad,
apecr,
[Taparpad 1. U3roToBnenue, COBbIT
IO/IJICTLHBIX U HEKAaYeCTBEHHBIX
ToBapoB (cT. 140 — ct. 150)
M tpad, mumenue cBoOObI,
KOH(UCKaIKI UMYIIECTBA,
apecT, 0eCCpOUHOE JTUIIEHUE
CBOOO/IBI, CMEpTHAS Ka3Hb
2. Kontpabanpa (ct. 151 —
cT. 157)

63 AnnpeeBa JILA. AxTyaibHbIE BONPOCH IMPOTUBOJCHUCTBHS INPECTYNHOCTH, IOBJEKIIeH HE0OOCHOBaHHOE
mpecienoBaHne mpeanpuHuMateneii // Bompockl coBpeMeHHO# fopuchpyaeHmum: c0. cr. mo wmarep. LXVII
MeXIyHap. Hayd.-npakT. koHd. Ne 11(61). — HoBocubupck: Cu6AK, 2016. — C. 12-23.

6% YK KHP https://asia-business.ru/law/law 1 /criminalcode/remark/
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Apecrt, Haj130p, KOH(DUCKALIHS
UMYIIIECTBA, JIUIIIEHNE CBOOOIbI,
OecCpOUYHOE JIMIIIEHHE CBOOO/IBI,
CMEpTHas Ka3Hb

3. IlpecTyruieHust IpoTUB
MOPSIIKA yIIPABIICHUS
KOMITAHUSIMU U TIPEANPUATUSIMU
(cT. 158 —cT. 169)

Apecr, mtpad, TUIIeHHE
CB000/1bI, KOH(HUCKAIIUS
UMYIIIECTBA

4. IlpecTtymiieHus: NpOTUB
NOpsi/IKa yIpaBJieHUs B cepe
¢bunancos (ct. 170 —ct. 191)
Apecr, mitpad, TUIlIeHHE
CB0O0O/1bI, KOH(UCKAITUS
UMYIIIECTBA

5. ®UHAHCOBOE MOIIICHHUYECTBO
(ct. 192 —ct. 200)

Apecrt, mrpad, TuIIeHUE
CB0O0O/1bI, KOH(UCKAITUS
UMYIIECTBA, CMEPTHAs Ka3Hb

6. [Ipecryrienust npoTus
nopsiaka coopa Hasmoros (ctT. 201
—cT.212)

Apecrt, mtpad, TUIICHUE
CB000/1bI, KOH(UCKAIIUS
UMYIIIECTBA, CMEPTHAS Ka3Hb

7. llpectyruieHus: MpOTUB MPAB
WHTEJUICKTYaJIbHOCTH
coOcTtBeHHOCTH (CT. 213 —

cT. 220)

Apect, Haa30p, WTpad,
JIAIIIEHUE CBOOO/IEI,
KOH(HUCKAIM UMYIIECTBA
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8. IIpectymnnenust npoTun
PBIHOYHOTO TIopsiaka (cT. 221 —
cT. 231)

Apect, mrpad, TUIICHUE
CBO0OO/TbI, KOH(PUCKAITHIS
UMYIIIECTBA

22. Ilpectymienus B cepe
AKOHOMUYECKOU
NeSATEIIbHOCTH

(ct. 169 — ct. 200.5)
[IpunynuTensHbIe pabOTHI,
HCIIPaBUTEIbHBIC paOOTHI,
00s13aTeNbHbIE pa0OTHI,
OTpaHUYEHHE CBOOO/IHI,
JIUIIIEHUE CBOOOIBI,
JUIIICHUEM TTpaBa 3aHUMAaTh
OTIPE/ICIICHHBIC TOJIKHOCTU
WJIM 3aHUMAThHCS OTpe/ie-
JICHHOM JICSITCIIbHOCTBIO,
mrpad, apect

23. IlpecryruieHust NpOTUB
MHTEPECOB CIIYKObI B
KOMMEPYECKUX U UHBIX
opranuzanusx (ct. 201 — cr.
204.2)

[IpunynurensHbie paboTHI,
WCIIpaBUTEIbHBIE pa0OTHI,
oOsi3aTeIbHbIe PadOTHI,
OTpaHUYEHHE CBOOO/IHI,
JUIIEHUE CBOOO/IbI, JIUIIIE-
HUEM IIpaBa 3aHUMAaThb OIpe-
JEJICHHbIE JOJKHOCTH WM
3aHUMATbCS ONPEICICHHON
JeSITeIbHOCTBIO, HTpad,
apect

HMcTOoyHHUK: COCTaBJICHO dBTOPOM
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Kak BumHO m3 Tabmuiel 1, yromoBHble Kojekchl Poccum m Kutas B
chepe PKOHOMUKM HMMEIOT KaK CXOJCTBa, Tak W paznuuus. K cxojacrBam
MOXHO OTHECTH: BO-NEPBBIX, TO, YTO HKOHOMHUYECKHE MPECTYIJICHUS
OTHECEHBI K OCOOEHHOM YacTH yroJoBHOTO Kojekca u B Poccum u B Kurtae.
Bo-BTOpBIX, OCHOBHBIE MEPBI HaKa3aHUs — JUIIIEHUE CBOOOIbI, IITpad, apecT.
B-Tpetbux, K SKOHOMUYECKUM MPECTYIUICHUSM OTHECEHbl — KOHTpabaHja,
BBIMOTaTEJIbCTBO, MOIIIEHHUYECTBO W JAp. B-4eTBEpTHIX, BelleHHE TpEeAnpu-
HUMATEJIBCKOU JEATEILHOCTU 0€3 COONIOJICHHS COOTBETCTBYIOIIUX TpeOo-
BaHUN COOTHOCHUTCS C TOHSTHEM HE3aKOHHAs MNpEeANpPUHUMATENIbCKAS Jes-
TesibHOCTh. B YK P® cr. 171 «He3zakonnoe npeanpuaumarensctso». B YK
KHP § 8. IlpectymieHus NpOTUB PHIHOYHOTO MOpsAAKa CT. 225 «3aHATHE
OJIHUM U3 HIKE IEPEUNUCIICHHBIX BHJIOB HE3aKOHHOW XO3SWCTBEHHOU
NEATEIbHOCTH, JECTAOMIM3UPYIONIEH PBIHOK, HPU OTATYAIOIUX O0O0CTOS-
TEIbCTBAX).

K OCHOBHBIM pa3iuyusiM MOXKHO OTHECTH: BO-TIEPBBIX, pa3JIUuvs B
CTPYKType YroJIOBHBIX KOJIeKCOB Poccun n Kurtas. YK P® paznen nenutcs
Ha TJIaBbl, IJ1aBbl — HA CTaThH, 00IIIee KOJUYECTBO cTaThel no pazaeny VIII —
74. B YK KHP rnaBa genurtcs Ha nmaparpadsl, maparpad coaepXuT CTaThH,
oO1ee koauyecTBO ctateil 1o riase 3 — 92. Bo-Bropsix, B YK KHP mepni
HaKa3aHUsl CYUIECTBEHHO CEpbE3HEE — 3a MPECTYIUIEHUS, COBEPIICHHBIE MO
naparpadgam 1,2,5,6 — mnpeaycMoTpeHbl — KOH(pUCKalus HMYIIECTBA,
O0eccpouHoe sMIIeHne cBOOObI, cmepTHas ka3Hb. B YK P® ects mephl
BOCIIUTATEJILHOTO XapakTepa — MPUHYIUTEIbHbIC pabOTHI, HCIIPABUTEIIbHBIC
paboThl, 00s3aTeNbHBIE PabOTHI, a TAK K€ MEPbl HaKa3aHUsl, IPUMEHAEMbIE K
JIOJDKHOCTHBIM JIMIIA — JIMIIIEHUE CBOOOJIbI, JIMIIIEHUEM IIpaBa 3aHUMATh
ONPEACIICHHBIE TOKHOCTU WUJIM 3aHUMATHCS OMPEJEIEHHON AEATEIbHOCTBIO.

B mponecce wu3zydeHus OTYETOB OBUIM BBISIBJIECHBI TEHACHIUU K
HEKOTOPOMY YJIYUILICHUIO PAaBOOXPAHUTEIBLHOM NESITEIbHOCTH, HAIPaBIICH-
HOM Ha YJydllleHHE OOIIEro SKOHOMUYECKOTO KJIMMara B peruoHe. AHaiu3
COCTOSIHHUS TIPECTYIIHOCTH, IO JaHHBIM IIpokyparyps! IIpumopckoro kpas’
[0 CTATHCTHUYECKOMY VY4YETYy 3asBJICHUN M OOpallleHHil IoKa3al, 4YTO B
1-m nonyronuu 2018 roma Ha Tepputopuu IIpuMopckoro kpasi orMedaercs
CHIDKeHHE Ha 7,8% uncna 3aperucTpupOBaHHBIX MpecTyruieHui. Bcero B

8 [poxypamypa TIpumopcko2o Kpas npoanamusuposand cocmosHue RpecmynHoCmu 6 pecuoHe 3d Nepeoe
noxyzooue 2018 2ooa. http./vladivostok.bezformata.ru/listnews/prestupnosti-v-regione-za-pervoe-
polugodie/68474881/
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Kpae 3aperucTpupoBaHo 17 Teic. 32 IpECTYIUIEHUS, B aHAIOTUYHOM MEPUOE
npouworo roja — 18 teic. 477.

Ha 11,4% cokparuioch 4HCIIO 3apErHCTPUPOBAHHBIX MPECTYIUIEHUI
AKOHOMHUYECKOW HampaBjieHHOCTH — 745 (841).

Oco0eHHO MHTEpecHa cTaTHCTHKa mnpectyruieHuil B Kutae B cdepe
00opbObl ¢ »KOHOMHMUecKUMM mnpectymieHusiMu. C Hawana 2000 rona
MpaBOCYyJIM€ CTPaHbl MPUTOBOPWIIO K paccTpeny Okojo 10 ThIC. YeIoBEK —
YUHOBHUKOB pa3Horo panra. bonee 100 Teic. 4eI0BEK OCYKIEHO Ha CPOK OT
10 no 20 ner. OO ycnexax NpUMEHEHHUs MEpP YroJIOBHOTO Haka3aHus B Kutae
FOBOPHT Pa3BHTHE MPEAIPHHAMATEIBCKOI AeATebHOCTH .

Kpome »sTOoro, Oosblias OMACHOCTh MPECTYIUICHUM, CBA3AHHBIX C
NpEeANPUHUMATENILCKON  JEATEIbHOCTH CTAaBUT IEpeJl IOpUCTaMU 3a]1auy,
BBIPAKAIONIYIOCS B HEOOXOJMMOCTH TOCTOSIHHOTO M3YyYEHUSI UX YTOJOBHO-
MPAaBOBOr0 TOTEHIIMAJIa U O0OOIICHUS NMPAKTUKU MPUMEHEHUS YTOJOBHO-

6
IPaBOBEIX HOPM®’

, B TOM 4HCIIe M paccMaTpuBaTh IMPO3PAyHOCTH B OoJjiee
HIMPOKOM MEXIUCUUILIMHAPHOM KOHTEKcTe. [Ipo3padyHocTh (B KOHTEKCTE
pa3BUTHUSL TPEANPUHUMATENICKON JIESITEIbHOCTH) O3HAadaeT HE TOJBKO
HaJU4Yue OINpPEJCICHHBIX CBEJACHUW B CBOOOJHOM JIOCTyNe, HO H
BO3MOXHOCTb (HE TEOPETUUYECKasA, a pealibHasi, BHEJ]PEHHAs B MPAKTUKY) JJIS
rpaxJaH, OOIIECTBEHHBIX OpraHu3alui, KOHTPOJMPYIOUIUX OPraHOB
BBISIBUTH MPU3HAKU MPABOHAPYIIEHUNA B OO0JACTU SKOHOMHUYECKOU JIESITENb-
HOCTH HA OCHOBE 3THUX CBellcHUA. OCHOBHBIMM NMPU3HAKAMU NMPECTYILUICHUN B
chepe PKOHOMUYECKON IeSTETbHOCTH SIBIISIOTCS: a) CTPEMIICHUE K KOHTPOJIIO
B cdepe MNOIUTUKH, DKOHOMHUKH, OOIICCTBEHHOM 3>KU3HM, OKa3bIBAIOIIECE
BIIMSIHUE HaA paClpeieSICHHEe pPa3IMyHbIX PecypcoB; 0) 3i10ynorpedsiaeHue
J0BepHEeM; B) 0OOMaH (aCHMMETPHSI HHTEPECOB); T') KOPBICTHBIE IIEJIA U T.]I.

BcenencrBue 3Toro He0oOX0IUMO OOECIICUUTh MPABOOXPAHUTEIbHbBIE U
KOHTPOJIUPYIOIIIUE  OpraHbl  COBPEMEHHBIMH  HAy4YHO-00OCHOBaHHBIMHU
METOJIaMU U CPEJICTBAaMU JIJIsi IPEAOTBPAIICHUS IPECTYIMHOMN JEATEIIbHOCTH B
sKOHOMUKH. [ljis OOpbObl ¢ mpecTylieHus MU B cdepe SKOHOMUKHU
pabOTHUKAM MPABOOXPAHUTENIBHBIX U KOHTPOJIUPYIOIIUX OPraHOB TpeOyeTcs
HE TOJIBKO KOPUANYECKAsl MOArOTOBKA, HO W CHENUAIU3alUsi B PAa3IUYHBIX
00J1aCcTsSIX S)KOHOMUKH, (PUHAHCOB U T.]I.

% Mupexc npectrymaoctn ctpan mupa 2017 r. http://total-rating.ru/2010-indeks-prestupnosti-stran-mira-2017.html
57 Ilupum A.M. YrpasieHne Ha OCHOBaHIH BEPXOBEHCTBA npaBa B Kutae // YKypuan poccuiickoro mpasa. 2015. N 2.
C. 14.
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MATEPHAJIBI HAYYHO-TIPAKTUYECKOW KOH®EPEHIIUU
«HAIIMOHAJIBHBIE, PETMOHAJIBHBIE (ATP) U ITIOBAJIBHBIE
TPEH/bI PASBBUTUSA 'OCYAAPCTBA U ITPABA B XXI BEKE»

Jopogheesa M. A 98

Crpaternu caMoCTOATEILHOM PA0OTHI CTYICHTOB-IIEPBOKYPCHUKOB
FOpuaunyeckoii mkoJibl JIBOY kak nposiBieHue
XapPaKTEPUCTUK MOKOJICHUS Z

HccnenoBanue MOCBSIIEHO aHAIM3Y CTpATeTuid yueOHOW EesITEIbHOCTH
CTyZIecHTOB BbIciied 1mkojbel. [IpoOnemMa wucclieoBaHUsI — BBISICHUT,
HACKOJIbKO OCOOCHHOCTH MOKOJICHUSI Z, BIUSAIOT Ha CTPATEruu caMOOOYyUYEHUSI
ctyaeHTtoB 2000-2001 rr. poxaeHuss B aJanTallMOHHBIN MEPHOJ K BBICIICH
mrkore (1 kypc). Bbu1 mpoBeen munotHbI onpoc® s MPOBEPKH THIIOTE3bI:
MOJIETIA CAMOCTOSITEILHOTO YUYEHUSl TMEPEKIMKAITCS C IMOBEACHYECKUMHU U
MPOYUMH XaPAKTEPUCTUKAMH TMOKOJEHUs Z. DMmupuyeckas 0aza — ompoc
CTY/ICHTOB-IIEPBOKYPCHUKOB C II€JIbI0 BBISIBUTh IPUHIUINBI U OCOOECHHOCTHU
UX CAMOCTOSITEJIbHOM Y4E€OHOM NEesITETbHOCTH, a TAKXKE JIBa OMPOCHUKA, 11EJIb
KOTOpPhIX 1) omnpeaenuTh MOKOJICHYECKHE OCOOCHHOCTH  IOBEACHUS
CTYJIEHTOB 2) MPOaHATNU3UPOBATh WX MPUHIIUIBI U OCOOCHHOCTH CAMOYUYCHHUS.

Metonosiornyeckas OCHOBa — KOHILIENUs Teopun nokoneHuii H. Xoysa
u Y. ltpayc. B nokonenne oObeanHEHA TpyITIa JIOJEH, TpUUEeM, HE TOIBKO
OJIMHAKOBBIMU BO3PACTHBIMM paMKaMH, HO U OOIIUMH IIEHHOCTSMH H
MPEANOYTCHUAMHU, & TAKKE HABBIKAMH U YMEHHSIMH, KOTOPBIE 3BOJIIOLHO-
HUPYIOT BMECTE€ CO CMeHOM mokojeHui. [Ipu >ToM mOJO0OHBIX CHElHU-
(¢uyeckux uCCIeOBAaHUNW HWMEHHO B CpElI€ POCCHUUCKUX CTYJIEHTOB HaMm
HEU3BECTHO. B 3Toil cBsi3M MBI BUAUM JB€ MNpoOsiembl. Bo-nepBbiX, B
nyonuKanusX TpaHuia mnokoneHus Z B Poccuiickoit denepanum uMeeT
nnaBaromui xapakrep: ¢ 2000 r. poxaenust win ¢ 2003 1. poxkaeHus, a 3TO —
MUJUTHOHBI MOJIOJIBIX Jtofiel. Bo-BTOphIX, B nuTeparype oOpa3 MOKOJEHUs
HOCUT COOMpATENIbHBIM XapakTep M PacHpOCTpaHSETCs] Ha BCE KaTEropuu
MOJIOZIC)KM TIOKOJICHHSI 7, HE3aBUCHMO OT €€ COLMaIbHOTOo, 00pa3oBa-

6% oment kadeapsl TeOpHUM W WCTOPWHU rocymapctBa M mpasa IOpumnmdeckoit mkomsr IBDY, k.m.H., e-mail:
dorofeeva.ma@dvfu.ru

69 I'enepanpHas COBOKYIMHOCTH BBIOOpPKH — 205 dyenm. BriGopka Opima ompemeneHa IO THE3JOBOMY IPUHITHITY
(yueOnble rpymmsl): 96 crynentoB 1 kypca lOpuamdeckoii mkossl [IBOY. BHyrpu rpynn ucrnoib3oBaH METOA
cTuxuitHON BeIOOpKH. B 1e7oM, Ha Hamn B3rUIsA, BHIOOpPKA PENpPE3CHTATHBHA, IMTOCKOJBKY COOTBETCTBYET METOMY
OCHOBHOTO MaccHBa M cocTaBisieT 46,8% reHepalbHOM cOBOKYIMHOCTH. Takke BHIOOpKAa OTBEYaeT ABYM 0a30BBIM
KpuTepusiM oTOopa: nmokonerueckuit (17-19 ner — na 93,6%) u cormaneuslii (ctynendectso — 100%).

77



TEJILHOTO U MHOTO cTaryca. Poccuiickue ucciaeaoBaTeld anpuopy MepeHocsT
KayeCcTBA MOKOJIEHUS Z U Ha BCE POCCHUMCKOE CTy,Z[eH‘-IeCTBO70.

B o0nuke Bcero  MOKOJEHUs [UIsi HAc BaXKHbl XapaKTEPUCTHKH,
BIIMSIONIME HA CTpATEruu YYEHUsI U camoydyeHus. M3 pa3HbIX uccienoBaHun
MO>KHO CKOHCTPYMPOBaTh HEKUU coOHMparenbHbIil oOpa3s. [lpuHnunuansHon
OCOOCHHOCTBIO TOKOJICHUSI Z SIBJIETCSI OPraHUYHOE CYIIECTBOBAaHUE B
BUPTyaslbHOM Mupe. OHU BOCTIPHMMYHBEI K HHPOPMAIIM ¥ MOMEHTAIBHO U
OXOTHO y4aTcs, HO B TO K€ BpeMsl, HE CKJIOHHBI K 3alIOMUHAHHIO, HAJIEsACh Ha
TexHooruu. [IpeacraButenu NoKoJIEHUs aIalTUPOBAIUCH K HEOOXOIUMOCTH
OYCHb OBICTPO OIICHWBATh M MPOCEHBATH OTPOMHBIE 00BEMBI HHGOPMAIIUH,
BBIPA0OTAB «KJIMIIOBOE CO3HAHUE» KaK MEXaHU3M «IepPEeBapUBAHUS
MEIUAnoOTOKOB. MOJI0/IeKb BOCIIPUHUMAET KPATKYI0 W HATJISIAHYI0 UHGOP-
Maluo. MakcuMyM, 4TO OHU MOTYT MPOYUTATh — KaKyH-HUOYAb CTaThIO, HO
ropasjio MpUBBIYHEE JJII HUX MUHH-HOBOCTH, (DOpMaT TBUTOB M CTaTyCOB B
colaiabHbIX ceTsax. O0pa3 ux MbICIEH oTin4YaeTcs (pparMeHTapHOCThIO, a B
HEKOTOPBIX BOMPOCAX IIOBEPXHOCTHOCTHIO .

B pe3ynbTaTe uccnenoBanus runoTe3a noATBEPAMIACH JIUIIh YACTUYHO.

He monarBepaunace uuess 0 TOM, YTO BEAYIIUM KaHAJIOM BOCIHPHUSATHUS
uHQOpMaIUK SIBISETCS BHU3yalbHBIA. Tak Tpu TMoucke WHOOpPMAIUN
CTyJIeHTbl opueHTupyroTcs Ha ['yrm  (95,8), a He Ha HOThI00. Ilpm sTOM
BUJICOPOJIMKH TI0 Tpobieme mpeanoutyr  Toibko  34,4% (19,8 %
IATENBHOCTRIO 15-20 MuH. u 14,6% — 5-6 muH.). OcTanbHBIE XOTEIH OBI
paboTaTh ¢ nHpopmaieit B TeKCTOBOM Bujie (46, 9%) unm B Bujie TpauKoB
u Tabnui (12,5%).

CoMHHUTENEH OKa3ajics TE3UC O MPeoOsalaHud y BCEro MOKOJeHUs Z
KJIMIIOBOTO MBINUICHUS. JIMHEHHBIM NPUHIIMI MBIIIICHUS MPEANTOYUTAIOT
78,9% ctyaeHToB (OHM XOTSAT BUAETh Y4€OHYIO MH(OpPMAILUIO CTPYKTYpH-
POBaHHOW B BUJIE€ CTYIEHEK, KACKaJIOB, IMOATAIIHOTO OCBOEHHUS MOCIEAYIO-
miero mocjie u3ydeHws npenpiayimiero). Tomesko 21,1 % mnpome yduThbes,
Korja uHhopMaIus CTpYKTYpUPYETCs MO MPUHIIUITY KOMOUHAIIUY SIBJICHUS U

7 Otus! n netw : [lokomeHdeckuit ananms coBpemenHort Poccuu / coct.: T. Hlanun, FO. A. JleBaga. — Mocksa, 2005.
— 328 c.; Teopus mnokonenuit B Poccum [OnexkrpoHHbll pecypc]. — Mocksa, 2009. — Pexum pocryna:
http://rugenerations.su.; CynranoB K.B., Bockpecenckmii A.A. OcobGeHHOCTH ¥ TpoOIEMBbI TOKOJeHHWS Y B
00pa3oBaTeNEHOM TPOCTpaHCTBEe coBpeMmeHHoH Poccum // ObmectBo. Cpema. Passurme. — 2015, Ne 3. — C. 150;
I'ypoea U.M. , EnokumoBa C.ILI. Teopus mokojeHW# Kak MHCTPYMEHT aHann3a, (OPMHUPOBAHHUS W Pa3BUTHUS
TpyaoBoro noteHmuana / MUP (Monepam3anus. MaroBanmu. Passurne). 2016. T. 7. Ne 3. C. 150-159.

! Typosa M.M., Eppoxumosa C.III.  Vxas.cou. C. 154; Ileipma P.B. Boccramue mnokoneHus Z: HOBBIC
MTOJIUTHYECKHE panukansl // BectHuk puHaHcoBo To yHUBepcuTeTa. [ ymarautapusie Hayku.— 2017.No2 — C.45; Cama
A.B. Ilokonenne Z — nokonenune snoxu @I'OC // IHHOBanMOHHBIE TPOEKTHI U TPOrpaMMbl B 0OpazoBanun.— 2014.—
Ne 2. C.25.
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npoOJeM, OpUEHTAllMsd BHYTPU KOTOPBIX MPOUCXOJUT IO aHAJIOTOBOMY,
MO3auqyHOMY, MPUHIIUITY.

67,7% yTBEpKIal0T, 4YTO BO BPEMsI Pa3roBopa MOCTOSSHHO MOMHST PO
BOIIPOC, KOTOPBIM oOcyxnaercs, HO 32,3% 4YacTo XOTAT CMEHUTh TEMY W
aBurathes aaneiie. 63,5% pecrnoHACHTOB 3asBUIIM, YTO MOTYT IPOYUTATH
0e3 nauckomdopra 2-3 CTpaHMIBI CIUIOIIHOTO TEKCTa, 0€3 KapTUHOK U
BoifieneHuit.  Jlpyrue 36,5% cmoryTt 6e3 mpobiieM OCBOUTH TOJBKO OJHY
ctpaauily (22,9%), moncrpanunsl (12,5%), a63ar (1%). Omgnako cépdunr
KaK crocod o0paboTKu MHOXKECTBa MH(popmaluu ocBowin JBe Tpetu (60%)
PECIIOH/ICHTOB.

PecnionyienTaM (Kak MapKepHbI BOMPOC) OBLIO MPEJIOKEHO BBHIOPATh
KOHKPETHBI 00pa3 KJIUIIOBOTO MBIIUICHUSI B KauyeCTBE «OMHUCAHUS
peaTbHOCTU, OTpaxaroliee OOBIYHYI0 pabOTy Mo3ra W MOUX MBICICHY.
C 9THM yTBEP)KICHHEM COTIIACHIOCH TOIBKO 25,3% OMPOIICHHBIX .

OYHKIMOHAIBHYI0 HErpaMOTHOCTb, KOTOpas IO3UIIUOHUPYETCA Kak
MOPOK «IM(PPOBOTOY» MOKOJEHUS, JIFOJACH «OKpaHa», NEMOHCTPUPYIOT TOJIBKO
20,8% ormpollleHHbIX (HE MOHUMAIOT TEKCT C MepBoro pasza). OAHy IIaBHYIO
unero BoIICISIOT 15,6%. OcTanibHbIE BBIACISIOT JBE-TPU COMYTCTBYIOIIWE
(29,2%), u naxe BUIAT neperuieTeHuss MHoxkecTBa uaeh (34,4%). Taxxke
KOCBEHHBIM TMOKa3areneM (opMuUpoBaHUS (PYHKIIMOHAIBHOW TPaMOTHOCTH,
Ha Halll B3IV, SIBJSIETCS] TOJIyYEHUE YAOBOJIBCTBUSI OT CAMOCTOSITEIHLHOIO
YUYEHUs, YUTasi PEKOMEHIYEMbIE KHUTM U CTaThbU — TAKUX PECIOHIECHTOB
noutH nonosuHa 47,4%. TpyAaHOCTH NpU TaKOW NEATENBHOCTH UCTBITHIBAKOT
10,5%, a 32,6% CKy4HO YUYUTBHCSI CaMOCTOSITEIIBHO.

YacTh ONpOIIEHHBIX CTYJEHTOB MPOJIEMOHCTPUPOBAIA MH(PAHTUIIUZM B
peanuzanuu  y4eOHOUM cTparteruu. bonee derBeptm cryneHToB (26,3%)
MOJIararoT, YTO UM TPYAHO YUHUThCA B By3e. M3 Hux 56% cHuMarT c ceds
BMHY 3a HEYCIEBA€MOCTh: OHU CYHMTAIOT TpeOOBaHMs TMpenojaBarenci
3aBBIICHHBIMUA. B menom, Ttakxke cuntaroT 28,4% CTYIEHTOB, TO €CTh
ajanTaiys K BBICIICH IIKOJE y HUX HE ObUIa YCIENIHO 3aBepileHa (HMIOHb
2018 r.). 20% — He onpeaeauIuch C OTBETOM, UX MbI CKJIOHHBI OTHOCUTh K

7 (Y MeHs HAKOIHIIACh Ky4a HENPUATHOCTEl. YueGy 3amyCTiu, 10 BCeM MPEAMETaM XBOCTI, IPO3HT HCKIIOUEHHE.
C neByIIKOHM MOCCOPMIICS, OHA OT MEHS YIILTa, BCTpeJaeTcs ¢ ApyruM. Poantenn 3anyacTByioT. JleHer 3apaboTarth
Hurze He Mory. Jlpy3bs — ycnenHsle 3aHyabl. CIUTONIHON AenpeccHsIK. YeM Tak KuTh — Jydiie B okHo. [Togormen x
HEMY, a OHO Ha 3WMYy 3aKieeHo. S momymain, 4To ecim 3aKieiiky OTOpBY, MaTh MeHsA pyrate Oymer. Hy m
nepenymam». Ilpumep kinunoBoro MeinuieHust npuHamiexut JLU. SlerpedoBy. Cwm. SlcrpeboB JILU. 3anucku
peneturopa. TpyAHOCTH MBIIIICHUS IIKOJIBHUKOB. KynbTypa, MBIIIIEHHE U KYJIbTYpa MBIIIICHUS [DIIEKTPOHHbINA
pecypc] / Bomnpocst Hurepuer O6pazoBaHus: anekTpoH.CMU. 2001-2017. URL:
http://vio.uchim.info/Vio 125/cd_site/articles/art 2 2.htm

79


http://vio.uchim.info/Vio_125/cd_site/articles/art_2_2.htm
http://vio.uchim.info/Vio_125/cd_site/articles/art_2_2.htm

KAaTeTOpPUM TAaKXKE HMCHBITHIBAIOMINX CIOKHOCTH B yueOe. Takum obOpaszom,
46,3% 3a y4eOHBIH TOA HE BHIPAOOTANHM YCICIIHBIE CTPATETHU
CaMOCTOATENBHOrO yueHus. JIumb 41 % — TpyaAHOCTEN HE UCTIBITBIBAIOT. DTH
PE3YIBTATHI Xy’KE Pe3yIbTATOB IIPEIbIAYIIEro MoKoneHus cryaentos (Y) .

['maBHelime HaBBIKM CaMOCTOSITEIbBHOM y4eOHOM pabOThl — 3TO MOUCK
uH(OpMaIlMd, YTEHWEe W YCBOCHHUE HOBOTO 3HaHWA. [Ipum mOATrOTOBKE K
3aHATUSAM Yy CTYJICHTOB TOMYJSPHBI cieayromue (GopMaTel HHGOPMAIUH:
CIIPaBOYHO-TIpaBOBbIe  cUCTEMBI  (84,2%), DIEKTpOHHBIE YYEOHUKH C
runepccbuikamu (61,1%), TekctoBbie yueOHUKH TojcToro Gopmara (50,5%),
XpecToMaTuu, HopMmaTuBHbIe Matepuansl (47,4%), a Takke — JEKUUH
(48,4%). Taxke O€3yCIOBHBIMH JIMJIEpaMH B KadeCTBE MCTOUYHHKOB
nHpoOpMaIluM  Ha3BaHbl ITOMCKOBBIE cucteMbl HMuTepHera (95,8%),
anekTpoHHble KHuru (60,4%), Buxunemnus (36,5%). IlomynsipHOCTb
OyMakHBIX HOcuTeser coctaBuia 34,5%. Takum oOpa3om, OATBEPKAACTCS
TE3UC O TOM, YTO CTYJIEHTHI, KaK BCE IMOKOJEHUE Z, MOTPYKCHBI B OHJIAMH-
Cpeny W BUST B HEHM JOCTAaTOYHBIE PECypChl I pa3BUTHSA. B TO ke BpeMs
nonyssipHocth  FOthto0a (19,8%) u coumanbHbix cereir (12,5%) kak
MCTOYHHUKA MH(POPMAIINH TSl CTYICHTOB OKa3ajlach He3HauuTenbHa. [Ipuuem,
uH(OpMaIisg BBICTYIMaeT B ONPOCE B pPa3HBIX BHJax, HO B MHTepHeTe
PECIIOHJCHTHl HIIYT, B OCHOBHOM, y4eOHble Marepuansl (92,7%) wu
unpopmaruto s camopasputus (71,9%). Ha nomto pasmiedeHuit u
obmenuss npuxomurcs 22,9% u 10,4% coorBercTBeHHo. Takas anar-
THBHOCTH PECHOHJICHTOB MOATBEP)KIAET TE3UC 00 WX BOCHPUUMYUBOCTH K
uH(popMaluu, ceTeBoM KoMmpopTe.

OnHako 0 MOTPEOUTETHLCKOM YCTAaHOBKE HA TOJIY4YE€HHUE TOTOBOTO 3HAHUS
CBUJIETEIBCTBYIOT OTBETHl Ha BOMPOC O TJIABHBIX TPYIHOCTSX, KOTOPHIC
pedsiTa UCHIBITHIBAIOT B yueOe: moutH nosioBuHa (45,3%) 4ecTHO npu3HaeTcs,
YTO MPOCTO HE YMEIOT UCKAaTh MaTrepual (a BeAb MPOYUYMIUCH MOYTH TOX),
JUIst OoJiee YeM TpEeTH He XBaTaeT MHGOpMalUM B JIEKIUSAX U HA CEMUHapax
(36,8%), IATas 4aCTh YMTATH TONMBKO yaeOHuK (21,1%)".

HNurepecHo Bocupuatue MutepHera. [lnsd peclioHAEHTOB OH SBIAETCS
OoJpIIIE CMOCOOOM TMOJYYUTh JOCTYl K MAaKCUMajIbHOMY KOJUYECTBY
ucTouHUKOB uHGpopMmauuu (38,5%), HHCTpyYMEHTOM i1  pEHIeHUs
KOHKpeTHbIX 3a1ad (18,8%), HeXenn HEKMM CaMOCTOSITENIbHBIM ITPOCTPaH-

> Onpoc merooM cTuxHitHOr0 0T60pa B 2006 T. 188 wes. n3 256 mepBOKYPCHUKOB: 44,8 (MCIIBITEIBAIOT TPYIHOCTH)
n 62,2% (He UCIBITHIBAIOT TPYIHOCTH. )
"V nokonenust Y GbUIH MOKA3aTeNH MOXOKA — 46,3%. 22,3% u 20,2%, COOTBETCTBEHHO.
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CTBOM, B KOTOpoM Haxoautcs wuHbpopmarms (28,1%). 13,5% BooOmie
OIICHMBAIOT €r0 KakK CBajKy HEMPOBEPEHHBIX (PAKTOB, COMHHTEIBHBIX
MHEHUM, HEJJOCTOBEPHBIX HCTOYHHUKOB.

Pe3ynbrarthel JaHHOTO OMpOca TOKAa3bIBAIOT, YTO 3HAYCHUE WHTEPHET-
MCTOYHHMKOB KaK O€3yNpeuyHbIX [JIsi MOKOJICHHS Z CWJIbHO MPEyBEIUYECHO.
3nech HaOmomaeTcsl mapajiokc: o0y uHbopManuio u3 MHTepHera s
3aHSATUM PECHOHIEHTHI MpoBepstoT. Ho nenaroT 3To, B OCHOBHOM, APYTUM
Nurepuer-uctounukom (46,9%), a takxke yueonukom (33,3%), uepe3 KHUTY
win nyonukauuio B CMU (15, 6%). [lpuuem, maTepuan aisi BBITOJTHEHUS
y4eOHbIX 3a7a4 oHU PriibTpytoT u3 5-10 (44,8%) nnmm 2-3 (42,7%) uHTEpHET-
WUCTOYHHUKOB. A TJIaBHBIM B MH(OPMAITUU OTPOIIECHHBIC CTYJASHTHI CUUTAIOT
ee JnocroBepHocTh (78,1%). BaxHO u OTpajgHO, YTO CYppOTaTHBIM,
HEJIOCTOBEPHBIM €-MCTOYHHKAM YYalllHecs]  IPEANOYUTAIOT  aBTOPCKHE
TEKCTHhI (3N1eKTpoHHbIe KHUTH (60,4%), Bukunenus (36,5%).

[ToaHOCTBIO MOTPY3UTHCS B OHJIAWH-00y4aroIyto cpeay B Buge MOOC
CTYJEHTBI HE TOTOBBI, MoTOMYy 4TO 60% He 3HaeT, uTo 3T0 Takoe. 41,1% —
CHBIIIAJIA, HO UMEIOT CMYTHOE Ipe/ICTaBICHUE.

B uenmom, cryneHThl mnorpykeHsl B VHTepHET, NOJNB3YIOTCA UM
NOCTOSIHHO, a 24% 3ariaaplBatoT Kaxzaesle 15 mMuHyT. OOHAKO €ciau ero
BIPYT HE OyneT cyTku, 44,8% BOCIPUMYT 3TO paBHOAYIIHO, a 14,65% OynyT
pazbl.

[Ipu moATroTOBKE K 3aHATUSM TJIABHBIE KPUTEPUH 0TOOpa MHPOpMaIuu
CeAyIoIUe: MO3HABATEIbHO KaK «uHTepecHo» (62,1%), nomHnota (57,9%),
cienoBanue ompeneiaeHHomy Tuiany (40%), Owsictpora noctyma 28,4%.
OcHOBHOHM KJa€3b HaydyHOW HH(popManuu — MOHOrpaduu W HAYYHYIO
MEePUOJIUKY — YMTAIOT TOIbKO 53% u 69,5% cooTBercTBeHHO. OpHAKO MO
CPaBHEHHUIO C TMPEABIAYIIUM TIOKOJCHHEM CTYACHTOB OTO OTJIMYHBIN
pe3yabTar .

CnocoOHOCTh K MHOTr03aJlauHoCTH mpuzHaoT 64,6%, omnako 35,4%
NPEANOYUTAIOT COCPEAOTAYNBATHCS HA OJTHOM JCHCTBUHU.

B nenom, npoBeieHHOE UCCaeA0BaHUE TTOKA3aJI0 CIEAYIOIIEE:

[IpeacraBuTenn CTylIEeHYECTBA KaK COIIMAIBHOM KAaTETOPUH MOJIOACKH
2000-2002 rr. poXIEHHUS HE MNPOIAEMOHCTPHUPOBAIU  OE€3yCIOBHOTO
COOTBETCTBUSI XapaKTEPUCTUKAM «IHPPOBOTo» mokosieHust Z. OpUeHTaIHIO
Ha BU3YaJIbHBIN DS M KIIUIIOBOE MBIIICHHE B CPETHEM JEMOHCTPHUPYIOT OT

B 2006 r. B moxonenn: Y MOHOTpadyy i MEPHOMKY YHTANO TOMbKO 8,5% i 11,2% COOTBETCTBEHHO.
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21,1% 1o 36,5% omnpolIeHHbIX, TO €CTh OCTaJIbHbIC JICUCTBYIOT U MBICIAT B
mapagurmMe JMHEHHOro MbinuieHus. Tompko 20,8% 3asBuiau o QyHKIHO-
HaJbHOW HETPAMOTHOCTH, YTO KOPPEIUPYETCA C JAOJIEH Te€X, KOMY TPYAHO
yauThesa B By3e (26,3%). ®opmy oOMeHa MH(pOPMAIIUCH M B3aHUMOICHCTBUS
Yyepes3 COIICETH JIJIsl PEIICHUs 3a/1a4 CaMOCTOSITEIIbHOTO YUCHUSI BEIOUPAIOT HE
oonee 32,3% onpomenubix. [Ipuuem, uto Takoe MOOC He npeacTaBiIsIOT
nojaBJsironee 00JbIUHCTBO. OMHAKO HaBBIK CEPGUHTa U MHOT03a/]a4HOCTh
MpUCYIla JBYM TpeTsIM pecroHjieHToB (60-64,6%). B sToii cBs3m, mnepe-
HOCUThb XapaKTEPUCTUKHU IIOKOJICHUS Z, B TOM 4YHCJIE IOJy4YeHHBbIE U B
pe3ynbTaTe KOTOPTHBIX HccienoBanud B Poccuiickonn @Penepanuu, Ha
POCCUHCKOE  CTYJACHYECTBO TMPEJCTABIISIETCS COMHUTEIBHBIM, Kak H
MPUMEHSATH UX JJISI BBIPAOOTKU MICUXOJIOTO-MEAArOTMYECKUX U METOIUYECKUX
peKOMeHJaIMid 1o Tmpoueccy oOydeHus. MOXKHO BBIIBUHYTh HOBYIO
TUIIOTE3Y: Yy4eOHas JeATeIhbHOCTh B BBICIICH IIKOJIE TpeOyeT W/Huiu
dbopmupyeT cnenuPpuyecKkyro KyJbTypy UTCHUS U MBIIUJICHUS, OTIUYHYIO OT
CTaHJAPTHBIX Mojenel TmokoieHus 7. HeoOXoauMpl crenuaibHBIC
UCCIIEJIOBAHUSI POCCUUCKMX CTYJIEHTOB Ha MPEAMET CHeHUuPUIECKUX
MOKOJICHYECKUX XapaKTEPUCTHK.
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7
Heanoe A.M."
OnpIT HCCJICI0BAHUA «KHAPOAHOI0» NMPABOCO3HAHUA B cTpaHax ATP

OOparieHue K BOMPOCaM B3aMMOJICHCTBHS HApPOJHBIX KYJIBTYp B
cTpaHax A3MarcKo-THXOOKEaHCKOTrO peruoHa MPEACTABISIETCS BEChbMa
MJI010TBOPHBIM. OCMBICIIEHUE C PA3HBIX CTOPOH KAPTUHBI MUPOBOCIPUSATHS
y HallMX COCEAHUX HApPOJAOB, HECOMHEHHO, MO3BOJIUT YJIYYIIUTh
100pOCOCEICKME OTHOUIEHHUS.

Kaptuna mupoBochpusiTisi BO MHOTOM (GOPMHPYETCS B pe3ybTare
MPOLIECCOB BOCHUTAHUS U camoBocnuTaHus. CaMOBOCHHUTAaHHUE, OJHAKO,
MPOUCXOJIAT YK€ HA OCHOBE M B KOHTEKCTE OIPEACICHHOU KYJIbTYPBHI,
O3TOMY OHO HEOoTHenuMo oT Hee. Ha HeEkoTOpsle OCHOBaHUSA
B3aUMOJICMCTBUA TPANUIMOHHBIX KylnbTyp Poccum m Kwutags wmbl yxe
obpalanM BHUMAaHME uMTaTens '~ , W B JaHHOW paboTe HaMEepEeHbI
MPOJOKUTh 3TO 3HAKOMCTBO, HO YK€ 4Yepe3 IPU3MY «HAPOIJHOIO»
npaBoco3HaHusA. [loHsTHE «HApOIHOE» MPABOCO3HAHME 3/E€Ch YIMOTPEOJICHO
HaMd C U3BECTHOM CTEMEHBIO YCIOBHOCTU. B ydeOHOW U HaydyHOUH
JUTEpPAType TAKOE CIOBOCOYETAHUE HUCIIONb3YyeTcs KpahHe penko. [lostomy
HECKOJIBKO TTOSICHUM, O Y€M UJET PEYb.

Teopus rocymapctBa W TMpaBa TPAAUIHUOHHO MCCIEAYET TaKue
KaTeropuy, Kak IOHSATHE, CYIIHOCTb, CTPYKTypa NPAaBOCO3HAHUA, €r0
GyHKIIMU, COOTHOIIEHHWE C TMPaBOM U POJIb B MEXaHHU3ME IPABOBOTO
peryiaupoBaHusi OOIIECTBEHHBIX OTHOIIECHUW B IEJIIOM, B OOECleYeHUU
3aKOHHOCTA B YaCTHOCTH, & TaKXK€ MPaBOBOE€ BOCIUTAHWE HACEJICHUS U
IOpUCTOB-TIpodeccuoHanoB. B nuteparype cylecTByeT MHEHHUE, YTO HAPSLY
C TaKUMH JIOCTATOYHO YETKO OOOCOOJICHHBIMHM YaCTSIMU HAayKH, KaK TEOpHs
[paBa U TEOPHUS TOCYHAPCTBA, OTHOCUTEIIBHO CaMOCTOSITEJIBHOE 3HAYCHUE
MMEET M TEOPHSI IPABOCOSHAHUS .

[IpaBoco3Hanue — siBieHWE HICATbHOE, HEMOCPEACTBEHHO HE HabIIto-
naemoe. OHO mpeacTaBisieT coO0M 001acTh CO3HAHMS, OTPaKAIOLIYI0 IPaBO-
BYIO JIEUCTBUTENBHOCTh B (popMme: 1) ropuaudecKux 3HAHUN U OLEHOYHBIX
OTHOIIIEHUH K TMPaBy U MPAKTUKE €ro pean3aiu; 2) COIUaIbHO-PABOBBIX

76 JlomenT Kkadempbl TeOpHM M MCTOPHH TOCYZapcTBa M mpapa FOpmamueckoil mKkombl J{aibHEBOCTOYHOIO
(denepaabHOr0 YHUBEPCUTETA, K.10.H., ivanov.am@dvfu.ru

7 Hanp.: UBanoB A.M. Hekotopsie penurnosHo-¢uinocodckne OCHOBaHHS B3aMMOJCHCTBHSA TPagHIIMOHHBIX
KynbTyp Poccun u Kutast. // Teonorns. @unocodus. I1paso. 2017. Nel. C.46-56.

"8 Cm., manp.: Teopust npaBa 1 rocyaapersa. Yue6nuk mox pea. B.B. Jlasapesa. — M., 2001. C.261.
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YCTAHOBOK M IIEHHOCTHBIX OpHUEHTAlM{, PETYIUPYIOIIUX IOBEJICHHE
(IeqaTeNnbHOCTh) JNIOACH B IOPUAMYECKH 3HAUYMMBIX cuTyarusx. CoriacHo
TEOPETUYECKON KOHLIETINH, Pa3JeIsieMOl MHOTMMH, OCHOBHBIE (DYHKIIUU
IIPABOCO3HAHUs — NIO3HABATENbHAsA, OLICHOYHAS U peryisTuBHas. Bece npyrue
(YHKUIMUA TPAKTUYECKH OXBATHIBAIOTCS UMM, B YaCTHOCTU MH(OpMaTUBHAS,
MPOrHOCTHYECKAs U Tp.

Mbl BuauM, Kak B TIPUBEJICHHOM HaMH OMPEACIICHUH, TaKk U B
OONBITMHCTBE WHBIX 00Jiee WM MEHE yJIayHbIX AeUHUINN MPaBOCO3ZHAHUS,
YTO OHO PACKpPBIBAETCA KAK «COBOKYITHOCTH B3IJISIAOB, WJIEW, BBIPAKAIOIINX
OTHOLICHUE JIFOJICH, COLMATIBHBIX TPYII K MIPaBy, 3aKOHHOCTH, MPABOCYIUIO,
UX TPEACTABICHUIO O TOM, YTO SIBJIAETCS ITPABOMEPHBIM M HEMPABOMEPHBIM.
B pamkax takoro moaxoja IPaBOCO3HAHME MOXKET PacCMaTpPUBATHCS Kak
UJEIHOE BBIpAXKEHUE OOBEKTUBHBIX OOIIECTBEHHBIX OTHOILIECHUW, OTpaXKaro-
X, B CBOIO OYEpEeb, I'OCIOACTBYIOIIME B OOILIECTBE 3KOHOMHYECKUE M
COLIMAJIbHBIE OTHOLIEHUS.

[TpaBo Bo3nelcTBYeT Ha (OPMHUPOBAHUE MPABOCO3HAHUS, a MOCIEIHEE
peanu3yeTcs B npase U npaBocyauu. Kak opma co3HaHusi 1 MUPOBO33pEHUs
IIPaBOCO3HAHUE, CUMTAETCSA, (GOPMUPYETCS OTYACTU B Ipoliecce MPaBOBOM
COLMANM3alMid W MMEET CJOXKHYK CTPYKTYypy. Bbplmemaior uHCTHUTY-
[MOHATBHYI0 M HE-MHCTUTYLHOHAJIbHYIO (OpMy OBITHS MPaBOCO3HAHUS.
HenHcturynmoHnanbHasi, HEJOKyMEHTajdbHas, HeouuuanbHas  (opma
IIPaBOBOTI'0 MBILIJICHUS, BOJIM U YyBCTB CYILIECTBYET B BUJIE )KUBOT'O MPOIECCA
WIM aKTa CO3HaHWs B €ro mnpaBoco3HaHuu. llo cmocoOy MblIuIeHUS
HocJieJHEE MOXKHO Ppa3AeNuTh Ha OOBbIIGHHOE MU TeopeTudeckoe. MOKHO
CKa3aTh, 4TO OOBIAEHHOE IPABOCO3HAHWE MPEJCTABISAECT COOOW «IIpPaKTH-
YEeCKOe» CO3HAHME, TO €CTh CO3HAHME «3JIPAaBOr0 CMBICIA», KOTOpOE
MO3BOJISIETCA W MPOSIBIIETCS B IIOBCENHEBHOM XU3HU. Takoe <«IIpaKkTH-
YeCcKoe» CO3HaHMEe, BbIpaxkarouiee OcoObI B3rJsJ Ha cdepy MpaBo-
OTHOILLIEHUN, OCOOCHHO Ha «IIOWCKM MpaBIbl», MOXHO YCIOBHO Ha3BaTh
«HApOJHBIM» MPABOCO3HAHHEM. OTOT B3IV, B TOM WM HWHOW CTpaHe
pacnpoCTpaHEeH ITIOBCEMECTHO U HOCHUTEISIM TOM WIM HMHOM KYyJIBTYpbl HE
COCTaBJISIET TPY/Jla MACHTU(PUIIUPOBATH OTHOILIIEHNE BHICKA3aHHOTO B TOW WITU
VHOM CUTYallHH.

Kuraii — yHUKanpHbIM IIPUMEP TPAIUIMOHAIUCTCKOW CTPaHBbI,
CTAOMJILHOCTh KOTOPOUM Ha MPOTSKEHUU 00Jiee YeM JIBYX ThICSUYEIETUM Obliia

» Odunocodust nmpasa. Yuebnuk nox pea. O.I'. anunbsHa. — M., 2006. C.278.
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TeCHEHIUM 00pa3oM CBsi3aHa C  JJIMTENBHOCTBHIO  CYIIECTBOBAHUS,
HEMPEPBIBHOCTBIO M YCTOMYMBOCTBHIO KOMIUJIEKCA TIJIaBEHCTBOBABIIMX
TPaJULUOHHBIX HAcH. BOo MHOrOM WaeW TpaJWIIMOHAIM3Ma CBA3BIBAIOTCA C
nMeHeM Myzpena (Ha 3amagHbii maHep - ¢miocoda) Kondymusa. U we
CIIy4YalHO KWTAWCKHE MBICIUTENN BIUIOTH 10 19 B. Bcerma CTpEMUIIUCH
00Jieub HOBYIO HJICI0O B CTapbi€ OJICK/bl, MOATBEPAUTh €€ HCTOPUUYECKUM
«TpereaeHToM». TeKCThI, CTaBIIMEe KAaHOHUYECKWMH, BOCIPUHUMAIKNChH Kak
UCTOpPHS COOBITHH, MOCTYIIKOB X HOPM, IIOHMMAEMBbIX KaK JI0Ka3aTeIhCTBO U
000CHOBaHWE (YHKIIMOHUPOBAHUSI BEUHBIX HPABCTBEHHBIX IIEHHOCTEH U
uctud. Kak mnomaraer O.J. ®umman, KoH(QYIUAHCTBO, BbIpaOOTaBIIIEE
CyMMYy HPABCTBEHHBIX 3aKOHOB, IpaBHWJIa MOBEJICHUS YEJIOBEKAa B CEMbE U
obOrmiecTBe (BapbUPOBABIIMECS B 3aBUCHUMOCTH OT CTaTyca uYeJiOBeKa) M
pa3paboTaBiliee HEKOTOPHIC OINPECICHHBIE CTEPEOTHUIIbl MOBEACHUS, HEKHE
«poam» (rocyaapsi ¥ MOJJAHHOTO, OTLA U ChIHA, MY>Ka U EHbI U T.I.), JaJ0
KwuTtato nmoHnmaHue Toro, 4To UCTUHHBIC OCHOBBI OOIIIECTBA - COI[MATILHBIC, a
He penurno3Hbie. [Ipuyem He TONBKO B KOH(MYIIMAHCKOM KaHOHE, HO U B
JTUHACTUMHBIX ~ UCTOPUSX, TMPOU3BEACHUAX  mHUcaTened,  (oybKIope,
MTOBECTBOBAHMSAX HAPOJHBIX PACCKA3YMKOB TOCTOSTHHO JABAIUCh MPUMEPHI
MOYTUTEIBHBIX CHIHOBEW, TMPEJAaHHBIX TOCYJapl0 UYWHOBHUKOB U T.II.
Kuralickue MCTOPUKH M JTUTEPATOPHI CO3AABAM MOJEIH, KOTOPbIE MOTIJIH
noOyAuTh oA K Jo0Opy ¥ OTBPATUTh UX OT 371a. ONpeIeIeHHOE CXOJCTBO C
TUM HabmronaeM B BuzaHnTuu, rie HEpeIKo UMIIEpaTOphl MPUABATIU CHUITY
Nmmnepckoro 3akoHa — IEPKOBHBIM HOpMaM, UMEBIIIUM HETOCYJapCTBEHHOE,
HO YHUBEpPCAIbHOE MPOUCXOKICHUE. YTIPaABIATh, B cTapoM Kutae, o3Hayano
yJIy4IiaTh HpPaBbl XOPOUIMMH MNPUMEPAMHU U CHECUUAIBHBIMU TOYYCHUSIMHU.
Cunranoch, 4TO NOBEJCHHE HApPOAA 3aBUCHUT OT IIOBEJACHUS MPABUTEII.
Otrcroga — CWIBbHBIA aKIEHT KOH(YIMAaHCTBAa Ha «CaMOCOBEPIIECHCTBO-
BaHHI»."

B Oonee mnpoctoit, noctymHed s Hapoda ¢opme B3TJIAAbBl Ha
oOIIIECTBO W TOCYJAapCTBO 3aKPEMIINCh M TEPEJAloTCsl U3 TOKOJICHUS B
MOKOJICHHE B MOCIOBUIIaX U noroBopkax Kuras. Bech KOIOpUT «HApOIHOTO»
IPaBOCO3HAHUSA OTPA3UTh HA HECKOJIBKMX CTPAHUIAX HEBO3MOXHO, TO3TOMY
31€Ch MBI JUIIL 0003HAYaeM IyTh HAIIUX NAJbHEHIIUX HCCIEIOBaHUMU, K

% ®puman O.J1. HexoTopbie mpobneMsl TpaaunnoHHON KuTalickol maeosiorun.// VI3 ncTopuu TpaIuInOHHOM
kuraiickoit uneonorun. CO. ct. — M.: Hayka, 1984. C.6 u nanee.
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KOTOPBIM MOTYT MIPUCOCIUHUTHCS HE TOJBKO FOPUCTBI, HO U BOCTOKOBEJbI
(kuTaeBebl, SITOHOBE/IBI, KOPEEBE/IbI).

Hekoropsie KuTailcKue MOCIOBUIBI MOOYXKIAIOT K Pa3MBIILJICHUIO O
TOM, HACKOJIbKO HApOJHBIC TPAIULMU IMPOYHBI M KAK JOJTO OHHU MOTYT
OKa3blBaThb BJMSHUE HA CTEPEOTUIIBI CO3HaHUs. Hapomnas wmyapocTs
YTBEPKJAET, UTO «nepedopMaTUpOBaHUE MOXKET MPOU3OUTH 32 HE TAKOU YK
IUIMHHBIA niepuon BpemeHu: «lloroma wmeHsercs 3a 4yac, JIIOOM — 3a
MOKOJIEHUE». OTO, BEPOSITHO, 3HAIOT MHOTHE TOJUTHYECKUE JEATENH,
MIOATOMY TIPOBOJIUMBIE pePOPMBI sA3bIKa, OCOOCHHO MUCHbMEHHOCTH, UMEHHO
Ui Tene  «mepe@opMaTHpOBaHMS» — HAPOJHOTO  MHPOBOCIPHUSTHSA
MIPOBOJUIIUCH U MPOBOJATCS. 3HAIM 3TO U Y HAC OOJBIIIEBUKHU, MPOBOIAIINE
«IUKOe3», 3HAIOT 3TO W KUTAWCKUE JeATeNd, NPOBOAIIIME pedopmy
MUCbMEHHOCTH, 3HAIOT 23TO pykoBoautenu crpan CHI, wu3MeHuBIINE
MMACBbMEHHOCTh C  KHPWUIMIBI HA JIATUHUILY T[IOCJIE€  MOJY4YCHUS
«CYBEPECHUTETA.

«3HaUMKA Mepy HE OCPAMUTCSA» — BecbMa cTporas mnociioBuiia. OHa
MPHU3BIBAET COOI0/1aTh Mepy BO BceM. Ho 4TOOBI yCBOUTH 3TO HEMPOCTOE
HCKYCCTBO, HEOOXOIMMO 3HAKOMCTBO C MECTHBIMU OOBIYasMH, HHAYE TO, YTO
«OJTHOMY XOpOUIO, JJISI APYror0 MOXKET OKaszarbCs 3j0M». [loaToMy omnHa
IOroBopka riacurt: «Korjga oTmnpasisieibCs B UyKYK CTpaHy, y3Hal, Kakue
TaM 00bIYan» (CpaBHU PYCCKYHO: «B 4y»OW MOHACTHIph CO CBOMM YCTaBOM
HEe XOaT»). [Ipyras BTopuT, HO oOpaIriaeT BHUMaHUE, YTO HE TOJIbKO B MHOU
CTpaHe, a JIake€ HEeMoJalieky OoObluau MOTryT paznuyaTrbes: «OThenenib oT
ropojia Ha JIecsATh JIu — U BCTpETHIb Ipyrue 00bIYam».

B nmocnoBuiiax u moroBopkax pacchlliana MyJIpoCTh, HaOJIOgaro1as 3a
MOBEJICHUEM BCEX CJI0EB HaceneHud. llpuBeaem mnpumepsl o00IIEro u
4aCTHOI'0 XapakTepa. «J{ocTolHbIN yenoBeK n30eraet Tpex BeIIei: MbsHCTBA,
pacnmyTcTBa W a3apTHBIX Wrp». HMHTEPECHO, YTO HOPMBI, COJAEp)KaIMe
OTBETCTBEHHOCTh 34 MbIHCTBO, PACIIYTCTBO M a3apTHBIE UTPHI BCTPEUAKOTCS
euie B JpeBueit Munuu B 3akoHax Many, riie napb yBelIeBaeTCa MPUHUMATh
CTPOTHE MUPBI K TAKOTO PO HEIPABHILHOMY [OBEACHHUIO.

Takue nmoroBopku, kak: «Kakol YWHOBHUK HE KOPHICTOIIOOUBY» U «Toro, KTo
MPUHOCUT Japhl, YUHOBHUK HE 00MAUTY», «KTO Oorar, TOT U mpaB, KTO OelieH
— TOT W BHUHOBAaT» BBIPAXKAOT M OTPULIATEIBHOE OTHOLICHUE MPOCTOrO

81 Hamp.: Xpectomarus no BeeoOmeit nctopuun rocynapcrsa u npasa. Ilox pen. K.U. Bareipa u E.B. Tlonmkap-
moBoit. M.: FOpucts, 2007. T.1.
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HapoJla K YMHOBHHMKAM JIOOOTO paHra, U — HEKOTOPOE pa3ouapoBaHUE U
0e3HaIeKHOCTh CO CTOPOHBI OCTHBIX CIOEB HacesleHus. B Takoil cuTyaruu
OCeHBIM CJIOSIM HAaCEJICHUs] HUYEro HE OCTaeTcs, KaKk TOJbKO YyIoBaTh Ha
HebGeca, yTo W HaXOOUT OTpaXEHHE B IIOCIOBHIIE, I1OYEPKUBAIOIICH
MHOT'OBEKOBOM ONBIT: «IIprpoaa Haka3bIBaET T€X, KTO HAPYIIAET €€ 3aKOHBI»
u «Hebo kapaet MemsieHHO, HO HeYKJIOHHOY» (JIao-11351).

[IpencraBiseTcsi, 4TO HCCIEIOBAHUE «HAPOJHOI0» IPABOCO3HAHUS B
COCEJHUX CTpPaHaX BIOJIHE MOET MPUBECTU K BBIBOJIAM, KOTOPBIE TTOMOTYT
YCOBEPIIIEHCTBOBATH MPABOBYIO MOJUTUKY U B HaIlIEH CTpaHe.
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Koeanesa B.B.*

AHTHI(P(PEeKTUBHOCTH NPABOBOI0 PeryJIMpPOBAHMS:
HHAMKATOPHI U NPOPUIAKTHKA

B coBpeMEHHBIX YCIOBHAX pa3BUTHS POCCHHACKOTO OOIIECTBA, KOTIa
MIPOUCXOJUT HW3MEHEHUE BceX cdep OOIIEeCTBEHHOW KHW3HHU, OOYCIOBICHHOE
pa3BUTHEM ITU(PPOBBIX TEXHOJOTHH, KOMMOJWTH3AIMKM ¥ BEOMMHUHAIIH
OKa3bIBACMBIX YCIYT, BO3HHKHOBEHHE TaKuUX SBJICHUH KaK «TaXxOr€HHOE
OTUYXXIEHHE» U «(QyTypOIIOK», OCTPO BCTaeT BOMpoc 00 A(PHEeKTUBHOCTH
MPaBOBOTO perympoBaHmsa. He ciaydaiiHO, TOSBWIMCh Takhe TIOHATHA B
IOPUIMYECKON HayKe Kak «3akoHbl ad hocy» WM «3MOIMOHATBHBIE 3aKOHBDY,
KOTOpBIE TIPUHUMAIOTCS 10 KOHKPETHOMY YpPE3BBIMAHOMY CITYYaro, Tepsisi TpU
ATOM TaKWe KauecTBa 3aKOHA, KaK CTAOMJIBHOCTh M PETYIUPOBAHNE BAYKHEUIIIIX
OOIIIECTBEHHBIX  OTHOIICHWHA. Kpome  TOro, CcoOBpeMEHHBbIE  YCIIOBHUS
JCTEPMUHUPYIOT BO3pPACTaHUsI PUCKOBAHHBIX CHTYyallMi, KOTJa BO3MOKHOCTD
HETaTHBHBIX TIIOCIICACTBHM B YCIOBUSIX KaKOW-TMOO HEOMPEIeIeHHOCTH
Bo3pacrtaer. lMcxonms w3 ATOro, KIIFOUYEBOM CTAHOBHTCS MpoOiieMa Tpu
OCYIIECTBIICHUM TIPAaBOBOTO PETYJIMPOBAaHUS TIPEAOTBpAIaTh HETaTHBHBIC
TIOCIIE/ICTBUSI.

BBumy ortoro, mojaraeM CBOEBPEMEHHBIM HCCIICAOBAHUS TMPHPOJIBI
aHTUI(PPEKTUBHOCTH MPABOBOTO PETYJIMPOBAHUS JISi ONPEACTICHUST KPUTEPHUEB,
KOTOpbIE BBICTYIISIT CBOETO pojia HMHIMKATOpaMH (IOKa3aTeJIIMH) TOTO, YTO
CYOBEKTY MPaBOTBOPYECTBA (3aKOHOTBOPYECTBA) U MPABOIIPUMEHHUTENIO JeaTh
HE CJICYET, B IEJSX MPEIYPEKACHNS KOHTPOIIPOYKTUBHBIX PEIICHHHN.

[Ipobnema antuddexTuBHOCTH (OTpHULIATENHEHON (D(HEKTUBHOCTH) HOPM
mpaBa paccMaTpuBajiaCh COBETCKMMH YYEHBIMH, KOTOpPbIE TIOJ TaKOBOU
MOHUMAIIM TPHUHATHE TaKUX HOPM, KOTOpbIE OTAAIAIOT HAC OT IeJen
PeryJIMpOBAHHS OOIIECTBEHHBIX OTHOLICHHI -

Cunraem, dYTO ClIEAyeT OTIMYaTh NOHATHA «HEIP(PEKTUBHOCTE) U
«@aHTmA(G(HEKTUBHOCTHY HOPM IIpaBa, TaK KaK TMEPBOEC — 3TO CHUTYaIus, KOTaa
HOpPMa HE OKa3bIBa€T HUKAKOTO PErYJMPYIOIIETO0 BO3ACHUCTBUSA, MPOILE TOBOPS
«He paboTaeT», UHBIMH CJIOBaMHM HET HUKakoro 3ddekra (pe3ysnbrara), B CBOIO
ouepenb aHTUA(H(HEKTUBHOCTh HOPM TIPaBa UMEET MECTO, KOT/Ia BHOBb IIPUHATHIC

%2 3a. xadempoii obGmereopeTnuecKux mpaBoBbIX aucimmiH CeBepo-Kapkasckoro ¢ummana Poccmiickoro
TOCYyJapCTBEHHOTO YHHBEPCHTETA MIPABOCYANS, K.I0.H., IONEHT, v.v.kovaleva@list.ru

8 DddexruBHOCTh MpaBoBEIX HOpM / Kynpssues B.H., Hukurckuii B.U., Camomenko U.C., I'massipunr B.B. M.,
1980. C. 54.
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HOPMBI TIPUBOJISAT K HETaTHBHBIM TIOCIICACTBUSM, JIENAIOT OTHOIICHHUS e1le 0osiee
HEYTNOPSAIOYECHHBIMU, 3aTPYAHSIIOT MPABOBOE PETYJIMPOBAHUE WU MPOBOILUPYIOT
HEraTUBHOE BOCIIPUSITHE TPaBa, CHIKAs €r0 HHCTPYMEHTAJIBHYIO IIEHHOCTb.
Heo0xoaumMo OTMETUThH, YTO MPABOBOE PEryJIMPOBAHUE MOHUMAETCS HaAMHU
IIUPOKO, BKIIOYAeT B ce0d MPaBOTBOPUECTBO, IMPaBONPUMEHEHUE,
UHTEPIPETAIMOHHYIO JIEITEIBHOCTh U HEMOCPEACTBEHHYIO peau3aluio
nmpaBa CyOBEKTaMH, BBHUJY OTOr0 II€JIeCOO0pa3HO OyIeT paccMOTPETh
aHTUA(PPEKTUBHOCTL B  KOHTEKCTE€ MPaBOTBOpPYECTBA, a 3aTeM W
PaBONPUMEHEHUSI.

[IpaBoBO€E perynupoBaHue, KaKk MPaBUIO, HAYMHAETCS C IPABOTBOPYECTBA,
B CBSI3W C 3TUM IIOJIATAEM METOJOJIOTMYECKA BEPHBIM HAyaTh HMCCIIEIOBAHUE
aHTUA((HEKTUBHOCTM WMEHHO C Hero. B mporiecce co3maHusi HOpM IpaBa
WHIMKATOPOM BO3MOXKHON aHTMA(PGEKTUBHOCTH SIBISIOTCS TIPEIEITBI PABOBOTO
pEryJMpOBaHusi, MOJA KOTOPHIMH B Yy4eOHOM JMTEpaType IO TEOpUH IMpaBa
MOHUMAIOTCSI TPAHUIIBl TOCY/IAPCTBEHHO-BIACTHOTO BMEIIATEILCTBA B CUCTEMY
OOIIIECTBEHHBIX OTHOIICHHMI . Kak CIPABEJIMBO OTMEYACTCA B HOPUANYECKON
urepatype, 3PQPEKTUBHOE MPABOBOE PEryJMpOBaHHE OTHOLICHUN B OOIIECTBE
NPEANoiaraeT MNpPEABAPUTENBHOE OCO3HAHME TpaHull (IpPEeAesoB) 3TOrO
perympoBaHus . Be3yciIoBHO, IPUHIMAaeMble HOPMBI OYIyT aHTHA((EKTHBHEI
€CIIM OHM, BO-TIEPBBIX, OYIyT TBITATHCS PEryJUPOBATH BHYTPEHHUM MU
YeJIOBEeKa, €ro MOPAIbHBIE YCTAHOBKH, TaK KaK 3TO B MPUHIUIE HEBO3MOXKHO C
OJTHOM CTOPOHBI, & C APYrOM, W 3TO HMCTOPUYCCKHUN (haKT, HaBSI3aHHBIC HJICH,
NPOTHUBOpEYAIIE PUPOJIC YETOBEKA, IPEXKIE BCEr0, CBOOO/IE MBICIIH, SIBIISTFOTCS,
0e3ycnoBHO, aHTUA(PEeKTUBHBIMU. Ha HaIn B3MJIs] HE MOXKET JIOCTUYD IIeiei
npaBoBoro peryiaupoBanus denepanbHbiil 3ak0H «O MATPUOTHYECKOM BOC-
NUTaHUWY», POEKT KOTOporo Obl1 BHeceH B ['ocynapcTBennyto ymy 15 Ho-
s0ps 2017 r.%* HemomstHo, Kak, Hanpumep, OyJeT pean3oBaHa HOpMa,
comepxariasicsa B cT. 18, ykazanHoro 3akoHompoekTa: «CyObeKThl MmaTpuo-
TUYECKOT'0 BOCITUTAHUSA, UCXOJSl U3 CBOMX BO3MOKHOCTEH, mpu3BaHbl 3P ¢hek-
TUBHO peniaTh 3aJlaud MaTPUOTUYECKOTO M BOCHHO-MATPHUOTHYECKOTO BOC-
MMTAHUS OCHOBHBIX KaTETOpUM TpakaaH, 0COOCHHO MOJOAEKW». B mydmem
Cllyyae paccMaTpUBAaeMbIil 3aKOHOIPOEKT, €CIIM €ro MpUMyT, OyAeT He
3 PEKTUBHBIM, T.€. OCTAHETCS OJIArUM MOXKEJIAaHUEM, HAMEPEHUEM, A B

i laiiBoponckas S.B., Camycenko T.M. Teopus rocymapctBa u npaBa. Bmagusocroxk, 2007. C. 190.

% Maunu W.®. ['pannis npaBoBoro perymuposanus // IdBEKTHBHOCTS IPABOBOTO PEryTHPOBAHHS: MOHOTpads /
mox obm. pex. A.B. ITonsxosa, B.B. [leancenko, M. A. bensesa. M., 2017. C. 121.

% PARLAMENT.GOV.RU: ungopmammonssii mopran. URL: http:/sozd.duma.gov.ru/bill/315234-7 (nara
obOpamenwus: 15.09.2018).
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XyAleM — aHTUA()PPEKTUBHBIM, BbI3bIBA y MOJOJASKH pa3IpakeHUE U
OTTOPKEHUE, KaK U3BECTHO, BOCIUTHIBATH HEOOXOAUMO HE MYTEM NMPUHSITHUS
«BOCIIUTATENbHBIX» 3aKOHOB, a IyTEM JMYHOIO NpUMEpa, CO3JaHUs
COOTBETCTBYIOIIMX YCJIOBHUM, MO3BOJSIOIIMX MOJIOJEKHN pPEAIU30BaThCA B
noJHOM Mepe B cBoeM OteuecTBe. B CBA3M ¢ 3TUM cleAyeT COIVIaCUTBCS C
npodeccopom H.A. BrnaceHko, KOTOpbI aKIEHTHUPYET BHUMAHHUE Ha
JOCTAaTOYHOCTH NpaBa U CTaBUT, HA HAIll B3IJIAJl OYEHb aKTyalbHbII BOIIPOC —
HY)KHa JHM OOHIIECTBY CHUTyalHsi H30BITOYHOCTH IOPUAMYECKUX HOPM, HE
MEIIAIOT 1M OHH HaM B IIOBCEAHEBHOH ku3HH? ° IIpH 5TOM aBTOP
pPE3IOMUPYET, YTO Ha CErOJHAIIHUNA JEHb OTCYTCTBYIOT 3aKOHOIPOEKTHBIE
(UIBTPHI, BBULY 3TOTO BCTAET OOJIbILIAs HE CTOJIBKO IOpHUANYECKAs, CKOJIBKO
coLMANbHAs IPO6IIeMa JOCTATOUHOCTH MpaBa’. .

Eme  omgnoit  mpobOiiemoit  aHTUA((PEKTUBHOCTH  MPABOBOIO

pEryJIUpOBaHUsl HA CTaJWHM TMPABOTBOPYECTBA MOKET CTaTh «yBICUCHHUE)
npaBoBoi  puckonorumer 3° . Ilpexxme Bcero, pedb HAET  PHUCK-

OpPUEHTHUPOBAHHOM MOJICNM, KOTOpas, Ha Hall B3IV SBISIETCS OYEHb
CyOBEKTHBHOM, W €€ PETYIATUBHBIN MOTEHIMA CYIMIECTBEHHO OTPaHUYEH, C
OJIHOM CTOPOHBI, a, C IPYroi, BBUY CyObEKTUBU3MA JAaHHOW IOpUIUYECKON
KOHCTPYKIIMM MOKET MPUBECTH K HETraTUBHBIM IOCIEACTBUAM. Hampuwmep,
no npanHeiM omnpoca or 20 wurons 2018 r. mpoeneHueiM  BIIMOM,
MOCBAIIEHHOTO  M3YYEHUIO  OTHOIIECHUS  IPEACTABUTEIIEM  KOMITAHWU
CTPOUTEIBHON OTpaciu K OCHOBHBIM pedopMaM TIO  CHIKECHUIO
aIMUHHUCTPATUBHBIX OaphepOB B CTPOUTEILCTBE, MPOBOJUMBIM [IpaBuUTEID-

CcTBOM MOCKBBI

, CIICIIMAJIUCTBI CTPOUTEIHLHON OTpaciau, NPUHSBIIHE
ydacThe B OINPOCE, B IIEJIOM TMOJOXXHUTEIBHO OLIEHUBAIOT 3(P(HEKTUBHOCTH
peanuzyembix pedopm. Hanbonee MO3UTHUBHBIE OIEHKHM CBA3aHbl C
MEePEBOJAOM TOCYAAPCTBEHHBIX YCIYT B CTPOUTEIBLHON chepe B ANEKTPOHHBIN
Bun (60%). Haumenee nowsmmuas (xypcuB Haimi — B.K.) omnpoiieHHbIM
pedopma, — 8redpenue puck-opueHmuposarnno2o nooxoda (38%), BBefeHHAs
c 1 sauBaps 2018 r. JlaHHbIE OMPOC CBUAETEIHCTBYET O HEOOXOIUMOCTHU

KOHKPETU3alluh PUCK-OPUEHTUPOBAHHOM MOJIENN, BBeIeHHONU DenepanbHbIM

7 Bmacenko H.A. B KpH3UCE HOPUANYCCKONM HAyKd BO MHOIOM BHHOBAaThl caMu ydeHble // EBpasuiickuii
opuarueckuit xypaai. 2017. Ne9. C. 13.

5 Tam xe.

¥ Crenanenxo P.O. [IpaBoBBIe pHUCKM Kak MpeIMeT HCCIeNOBaHHWS OOIIed TeopuH mpaBa: NPoOIEMBI U
MEPCICKTUBBI METOI0JIOTHH MeX aucIMIuInHaprocTy // T'ocynapcro u mpaso. 2018. Ne6. C. 13.

% AJIMMHHCTpaTHBHBIE Gapbepbl B CTPOMTENBCTBE: MHEHHE MOCKOBCKHX 3acTpoiimmkoB // WCIOM.RU:
oduIHaTBHBINA caiiT Bcepoccuiickoro IIEeHTpa H3y4YEeHUS 0011eCTBEHHOTO MHEHUSL. URL:
https://wciom.ru/index.php?id=236&uid=9217 (nara obpamienus 15.09.2018).
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3akoHOM «O BHeceHuU nu3MeHeHuH B DenepanbHblil 3akoH «O 3amuTe npas
IOpUINYECKUX JIMIl W WHAWBUAYAJIbHBIX  MOpeANpUHUMATENICH  MpH
OCYIIECTBJIEHUHU TOCYIapCTBEHHOTO KOHTPOJIS (HaA30pa) U MyHUIIUIIATBHOTO
KOHTpossi» OT 13 wmrons 2015 Ne 246-D3 o IpU 3TOM XOTENIOCh OBl
MOIYEPKHYTh, YTO CHU)KEHUE aJIMUHUCTPATUBHBIX OAPbEPOB HETIOCPEACTBEH -
HO CBsI3aHO C OOpbOOW C KOPPYNIMOHHBIMH MPOSIBICHUSIMH, TMOATOMY
IIPaBOBOE PEryJIMPOBaHUE B3aUMOJICUCTBUS rOCyIapCcTBa U OM3HECA JOJDKHO
OBITH MPO3pPAaYHBIM WM MOHATHBIM, a €CJIM y ajgpecata HOpM (MpefcTaBUTEICH
Ou3Heca) BO3HHMKAET HEJIONOHUMAaHWS WHCTUTYTa MpaBa, CIeAyeT Mpearnpu-
HUMAaTh COOTBETCTBYIOLIME MEPHI, B ILEJISIX MNPEAOTBPAIICHUE HETATUBHBIX
MOCJEeACTBUM — aHTUI(H(PEKTUBHOCTH MTPABOBOTO PETYJIUPOBAHMUS.

Jlanee  HEOOXOAMMO  OCTAaHOBUThCA  Ha  aHTUA(PPEKTUBHOCTH
pPaBONPUMEHEHU KaK OJHOM U3 BaXXHEHIIUX CTaJAWM  IMPaBOBOTO
perynupoBanusi. B paMkax HacTOSILEr0 MCCIEAOBAHUS HE IMPEICTABISAETCS
BO3MOXXHBIM  PaccCMOTpeTb  Bce  0€3  HUCKJIIOYEHUS]  MPOOJIEMBI
aHTUP(G(PEKTUBHOCTH, TPUHUMAEMBIX MPABOTPUMEHHUTEIBHBIX PEIICHUH,
BMECTE C TE€M, XOTEJIOCh Obl OCTAHOBUTHCSI Ha CaMOM Ba)XHOM, O€3YyCJIOBHO,
[EHTPAIBHOM — JIMYHOCTU TIpaBoNpuUMeHHUTENss. B coBpeMeHHOM 1udpoBOoM
00111eCTBE, TJIe HApsIAy C €CTECTBEHHBIM, CYIIECTBYET U Pa3BUBAETCS €IIe U
MCKYCCTBEHHBIN MHTEJUIEKT, BO3PACTAET POJIb JIUYHOCTH MPABOIPUMEHUTENS
OpyU  CUTYallMOHHOM  (HECTaHJAPTHOM), TMpPEXKIE BCEro, CyaeOHOM
MpaBONPUMEHEHNH. B ropuandeckol auTeparype CHpaBeIMBO Ha Halll
B3IJISIT OTMEUAeTCs, 4YTO B TMPABONPUMEHEHUUM KaK HUTJIE BBIPAXKEH
AHTPOIOJIOTUYECKHI aCHEKT — aHalli3 Mpolecca MPaBONPUMEHUTEIbHOU
NESITEIBHOCTH CO CTOPOHBI MPABOBOIO  CYIIECTBOBAHHUS JIMYHOCTH
IIPaBONPUMEHUTEIIA 2 Hanee B.M. IlaBioB ormewaer, 4Tto B XOzE
MPABONPUMEHUTEIBHON NIESTEIbHOCTA BCErjga HAET JMYHOCTHO-IPABOBas
paboTa, uIeT MPOU3BOJICTBO CYObEKTUBHOCTH HE TOJBKO JIMIIA, B OTHOILIICHUHU
KOTOPOTO IPUMEHSIETCS [IPABOBasi HOPMA, HO H CAMOTO [PABOIPUMEHUTEIS .
bosee TOro, aBTOp C MO3UMIMHU AHTPOMOJOTMYECKOTO IOHMMAaHUSA IpaBa
HCMOJIB3YET TAKOE MOHSATHE B OTHOIICHUU JINYHOCTU MPABONPUMEHUTENS KaK
«IpaBOBOH deTOBeK» . KOHEUHO, NPEIIOKEHHOE MOHATHE SBISCTCS

! OpurmansHbIil HHTEpHET-IOPTAN NIpaBoBoil mH(opMamu. URL http://www.pravo.gov.ru.

2 Tanos B.J. [IpaBonmpuMEHNUTEIFHOE YCMOTPEHHE KaK HCKYCCTBO U aHTPOIIOJIOTHYECKas TIpakThka //
[IpaBonpruMeHeHHe Kak HMCKYCCTBO M HayKa: Marepualibl JecAThIX (HIOCO(CKO-NIPABOBBIX YTEHHUH NaMsITH
akanemuka B.C. Hepcecsama / o1B. pex. u coct. B.I'. I'padckuit. M., 2016. C. 90.

% Tam xe. C. 91.

** Tam xe. C. 90.
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NpeAebHO MHUPOKUM, OJHAKO, HE B CTPOrO HAyYHOM CMBICIIE, a OoJiblle B
HPAaBCTBEHHOM,  COBPEMEHHBIM  MPAaBONPUMEHUTENb  JOJKEH  OBITh
NEUCTBUTEIBHO «IIPABOBBIM» YEJIOBEKOM, €CIM TMOJ IPAaBOM IOHUMATH
HCKYCCTBO N0Opa u cmpaBemimuBocTd. [losTomMy momaraem, 4Tto mpoduiak-
THKa aHTUA(PPEKTUBHOCTH MPABOIIPUMEHUTEIBHOMN JIEATEIbHOCTU TPEOYyeET, B
NEPBYIO OYEpE/Ib, KAYECTBEHHOIO IOPUIMYECKOr0 OOpa30BaHMs, BKIIIOYAIO-
IIero B ce0s 3HAHUS O IICHXOJIOTHH CIIOpa , yMEHHS OOIICHHUS C TIOIbMI * B
nensx  (QopMHUpOBaHUS  BBICOKOTO  COITMAIBHOTO  (3MOIMOHATIBHOTO)
MHTEIJICKTa JIMYHOCTH NPABONPUMEHUTENS C HWHTEPHAIBHBIM JIOKYCOM
KOHTPOJISI W JCHEHTPUYECKOW HAINPABICHHOCTHIO TO3HAHUS M OLCHKH
CHTyamuu .

[ToxBoast UTOTH, CIENYET OTMETUTh, YTO MBI OCTAHOBWJIMCH JIMIIb Ha
HEKOTOPBIX acmhekTax aHTUAI(PGHEKTUBHOCTH MPaBOBOTO PETYJIUPOBAHMUS,
KOTOpPbIC, HA HAl  B3[JAJ, SABIAIOTCS  KIOYeBbIMU.  [Ipeneinsr
pPEryJUPYIOIMIEr0 BO3JCUCTBUST HOPM TMpaBa, C OJIHOM CTOPOHBI, U
JEATENHbHOCTh KBATU(PUIIUPOBAHHOTO CYOBEKTa MPABONPUMEHEHHUS, C
IPYToM, SBISIOTCS HEOOXOIUMBIMU MNPOPUIAKTUPYIOIIUMHU YCIOBUSIMU

aHTUAP(HEKTUBHOCTHU MPABOBOTO PETYIHPOBAHUS.

%% Cwm., manpumep, ITasnosa K.I'. TICHXOJOTHS CIIOpa: JTOTHKO-IICHXONOTHYECKHe acieKTsl. BiagmsocTok, 1988.
% loynman [l. OMonroHabHBIN nHTEIUIEKT. [loyeMy OH MOXkeT 3Ha4HTh Oosble yeM Q. M., 2017.
*7 Masnosa K.I'. Yka3. cou. C. 82 — 85.
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TenaeHUUU Pa3BUTHS POCCUHCKOIO NPABOCO3HAHUA
B 310Xy HM(POBBIX TEXHOJIOT Uil

O Tak Ha3BIBAEMOU <«QAMOXE IMU(PPOBU3AMMU» CETOMHS HE PaCCyKIacT
TOJILKO TOT, KTO HE paccyxkmaeT BooOme. OOmayHbple TEXHOJOTHH, 3MoXa
CBOOOJIHOTO HEPETYJIUPYEMOr0 HMHTEPHETA, DSJIEKTPOHHOE TOCYNapCTBO U
npaBocyue, OECHUIOTHUKH, POOOTHI, MOKOPSIOIIME MHUPOBOM OKEaH — 3TO
JUIIb Majasi 4YacTh YXKE€ pEaTM30BAaHHBIX MPOEKTOB, 0a30M MJsi KOTOPBIX
ABJISIETCS] UCKYCCTBEHHBIM, ()aKTUYECKH MOJHOCTHIO aBTOHOMHBIN, MHTEIIICKT.
«XXI-11 Bek, M0 yTBEPKICHUIO HEKOTOPBIX YUYEHBIX, MOKET BOUTU B UCTOPUIO
KAK BEK, OCHOBHYIO IOBECTKY KOTOPOTO OIpEAciiia LU(POBH3ALISD = —
3BYy4uT B Joknaje Tancuu XaOpueBol, OAHOTO M3 HauOoJiee BIUSITEIBHBIX U
ABTOPUTETHBIX OTEUECTBEHHBIX YUYEHBIX B OOJIACTH MPABOBOTO PETyIUPOBAHUSA
MCKYCCTBEHHOTO HHTeIUIeKTa. OHa K€ MSTKO MPEeaynpexaacT 0co00 spbIX
cropoHHukoB artificial intelligence, roBopst 0 ToM, 4TO «Tema IUpPOBU3ALIUU
HEPEJKO 3aCIIOHSET JPYTHUE acleKThl U3MEHEHMsI TEXHOJIOIMYECKOTO YKIIaaa
KU3HU OOIIeCTBa, a WMEHHO, pa3BUTUE OWOTEXHOJOTUM, TEXHOJIOTUN
COLIMAJILHOTO ~ YIPaBJEHHS M HEKOTOPBIX JAPYIUX KOHBEPIEHTHBIX H
KOTHUTUBHBIX TEXHOJIOTHH, YTO ¢ HAYYHOW TOYKU 3PEHUS] HE COBCEM BEPHO.
VY4YeHblld JOKEH BHUIETh UENOCTHYIO KAPTUHY MPOUCXOJSIIEr0, a He
VBIICKATHCS OJTHIM U3 €€ (JparMeHtoBy ..

Ha Ham B3risia, mOCHENHEE YTBEPXKIACHUE BECbMa aKTyalbHO B
KOHTEKCTE 3asBJICHHOW B JAHHOM HCCIIEIOBAaHUM TeMaTHKU. PazymHo Oyner
TaK)Ke MOPacCy>KIaTh HA TEMY COOTHOIICHHS MOHITHH «IHM(PPOBU3ALMI» U
«HMCKYCCTBEHHBIM MHTEIIEKT». OnHO 1 TO *ke? KapaunaneHO pa3Hble Bemun?
Yacts u nenoe? [Jaxe Ha 3TOT BONPOC HE CYIIECTBYET OJJHO3HAYHOTO OTBETA.
Tak, npodeccop Dpuxk XunbreHaopd, olleHUBasi €BpONEHCKUE EPCIICKTUBBI
nudpoBuzanuu npasa, udepeHnupyeT ee Kak «udppoBu3aIm0 HHPopMa-
IUW» U «IUPPOBYIO PEBOJIIOIMIO», OUEBHIHO BKJIKOYAs B MOCIEAHIOI BCE

101
(hOpMBI HICKYCCTBEHHOT'O MHTEJUICKTA .

%% Jlonent kadeapsl TEOPHH K HCTOPHH rocyxapceTBa 1 npasa FOpummaeckoii mxoist JJBPY, k.10.H., e-mail: olga-
star.05@mail.ru

% Xabpuesa Tanus SpynoBHa, AMPEKTOP HHCTUTYTA 3aKOHOIATEIIBLCTBA U CPABHUTEIHHOTO MIPAaBOBECHUS MIPU
[IpaBurensctBe Poccuiickoit @epepannu. Joknan Ha Yuenom Cosere IBDY nHa Temy: «IIpaBo mepes BEI30BaMH
HU(POBOI pealbHOCTHY, ceHTA0ps 2018.

1% Tam xe.

1 Hilgerdorf, Eric. Digitization and the Law — a European Perspective. URL: https://www.nomos-
elibrary.de/10.5771/9783845289304-9/introduction-digitization-and-the-law-a-european-perspective ?page=1
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B pamkax 6 MexayHapoaHoi KOH(EPEHIMH aCIUPAHTOB U MOJIOBIX
YUCHBIX, TOCBSIIIEHHOW BOIMpocaM MH(PPOBU3ANNKA IIpaBa, HA0O0pPOT, B
yKa3aHHbI (eHOMEH ObUIM BKIIOYEHBI BCE€ (OPMBI HCKYCCTBEHHOTO
MHTEIICKTa, TPEOYIOIIHE MPABOBOTO PETYIHPOBAHHS -

bonbmias yacth 3apyOeKHBIX MCCIEIOBAHUI MO yKa3aHHOW TeMaTHKe
BCE-TaKW TMpeajiaraeT MCHo0JIb30BaTh KoHIeNT «artificial intelligence» —
HMCKYCCTBEHHBIM MHTEJUICKT, BKJIFOUYAsl B HETO M Bce (hOPMBI TaK Ha3bIBAEMOU
«imdpoBu3armu npasay' .

OTtevecTBEHHas IOpUIMYECKas HayKa TakkKe HE  OTJIUYaeTcs
enuHOOOpasueM TepmuHosoruu. Tak, Kapixust A.A. mpeiaraer MOHUMATh
noja uudpoBU3anMeN MpaBa «UCIOJIb30BAHWE HOBBIX TEXHOJOTHMH B LIENAX
ONTUMHU3ALUKA TPOLECCOB U TMPABOOTHOIIEHUH C TO- MOIIBI0 HHUPPOBBIX
TEXHOJIOTHI, a TakKe CO3JaHMU HOBOM LUPPOBON pealbHOCTH, KOTOpas
Takke TpeOyeT MPaBOBOTO PETYIMPOBAHMS WU MPUCYTCTBUSA YIOTHOMO-
YEHHOI'0 T'OCYLAapCTBOM pErysATOpa» e Benymmii HaydHBIM COTPYAHUK
Nucturyra rocygapctBa u mpaBa Poccuiickoil akanemun Hayk, TanannHa
OnpBupa BnagumupoBHa, paccyxaas O  «BO3JIECUCTBUM  LHU(PPOBBIX
TEXHOJIOTHMI Ha TMpaBO», MPSMO TOBOPHUT, UYTO «B IU(PPOBYIO DOIOXY
OYKBAIbHO Ka)KIblil KOMIIOHEHT. .. Hy)XJAeTCs B YTOYHCHUIY.

Ham kaxercs, OTCYTCTBME €IMHOTO IIOHHMaHUs YKa3aHHBIX
(eHOMEHOB — CJIEJICTBUE OTHIO/Ib HE HEMPO(ECcCHOHANIN3MA IPEICTABUTENEH
HAay4YHOU Cpeapl, a TOoro ¢akTa, YTO dSIM0Xa HMCKYCCTBEHHOTO HWHTEJUICKTa
(tmudpoBoit peBoIIONMH, TUPPOBU3AIMN UM JIaXKe «OOJIbIION 1TU(PHI») ellle
TOJBKO BCTYMaeT B CBOU IMpaBa, a MOTOMY OOJbIIas 4acTb MOHITHH Ha
cerogHs Jmbo0 He chopMynupoBaHa, JHOO aKTUBHO J0pabaThIBacTCA.
W OCHOBHBIM  alIrOpUTMOM B OOJACTH MOTEHUIUATBHOTO OCMBICICHUS
00bEeKTOB (M OyAylIUX CYOBEKTOB?) HCKYCCTBEHHOW HMHTEIIEKTYaIbHOU
cpeabl MPEACTAaBUTEIIIMU TEOPETUYECKON MPaBOBOM HAyKH JOJDKEH CTaTh
TE€3UC O HEOOXOJUMOCTH JOpPAa0OTKM WM NepepadOTKM €€ OCHOBHBIX
aCIEKTOB B CBSI3M ¢ HaOUparoiiel X0 IuPpPOBU3ALIUEH.

192 6th International Conference of phD students and Young Researchers Digitalization in Law. 03-04 May, 2018,
Vilnius, Lithuania.

1 Cwm. manp. David, R. Johnson and David, Post. Law and Borders: the Rise of Law in Cyberspace. Stanford Law
Review. Volume 48. Ne 5, 1996; Professor Mansell, Robin. New Visions, Old Practices: Policy and Regulations in
the Internet Era. Journal of Media and Cultural Studies. Vol. 25, Ne 1. 2011. Pp. 19-32.

1% Kaprixusi, A.A. MouuTopusr npasonpuvenenns. Ne 1. 2018. C. 37.

19 Tananuua, D.B. [TpaBo m nn¢poBuU3ays: HOBBIE BHI30BBI U MepcHeKTUBHI. JKypHan poccuiickoro mpasa. Ne 2.
2018. C. 6.
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Oco0EHHO MHTEPECHBIM HaM KaKETCS MOMEHT OyIyIIero M3MEHEHUs
TaKOW BaKHOW HAy4YHOU JMe()MHHUITNH, KaK MPaBoBoe co3HaHue. Kak n3BecTHO,
B caMOM 00111eM BHJI€ MPABOCO3HAHUE MOKHO OTPEIETUTh KaK KOMILIEKCHYIO
KaTeropuio, BKIIOYAIOIIYI0 B ceOsl Kak Oecco3HaTeIbHbIe, TaK U CO3HATEIb-
HbIE 3JIEMEHTHI. FIMEHHO JTaHHasl KaTEropHsi, Ha HaIll B3IJIs, OTBETCTBEHHA 32
MIPaBOBYIO OLIEHKY JIt0OOM BO3HUKaromell cuTyanuu. IMEHHO npaBoco3Ha-
HUE MPOBOJUT «CLEMKY» MEXAY OeCCO3HATEIbHBIM YPOBHEM, MCHUXOJIOTH-
YECKUM KOMIIOHEHTOM CO3HAHUS U UACOJOTHUYECKUM 3JIEMEHTOM, (HOPMHUPYS
B KOHEYHOM HTOTE OIPE/IeICHHOE IPABOBOE TOBEICHHE .

Camoe BakHOE€ B TMpeAblAylIeM ab3ale To, CKOJbKO pa3  Mbl
yHOTPEOUIN TEPMUH «CO3HAHHME», BEAb PACCYKIEHHUS O IMOJHOLEHHOM
«CO3HaHUU poOOTa» BCE €II€ BO MHOIOM (pyTYPUCTUYHBI.

BOJIBIIMHCTBO TIPEACTaBUTENEN COBPEMEHHOM OTEYECTBEHHOM HOPUIM-
YEeCKOM HayKH CErofHs pa3MbIIUIIOT O HauOoyiee MEPCIEKTUBHBIX IMYTAX
Pa3BUTHSI POCCUMCKOIO MPaBa M rOCYJapCTBa, O MOBBIIEHUH YPOBHS PABOBOM
KYJIbTYpbl HAaCEJICHUS, MOBBIIICHUN KAa4€CTBA HOPMATUBHO-IIPABOBBIX AKTOB H
T.4. [IpyueM yka3zaHHbIE MOHATHS 3a4aCTYIO BOCIPUHUMAIOTCSA Yepe3 MPUBMY
€lIe COBETCKOM, ITYCTh U KAYECTBEHHOM, HO BCE-TAKU BECbMa KATETOPUYHOU U
UJCOJIOTU3UPOBAHHON HAayKH. M 3TU pacCyKIeHMs 3a4acTyl0 HE YUUTHIBAOT
COBpPEMEHHbIE, YK€ BIOJHE IU(PpoBbIe, peanuu. Hanpumep, npencraButeneit
MOKOJIEHUsI 7, BO MHOTMX Ciy4asx Tspkeno auddepeHupyommx ceos
pealbHBIX M BUPTyaIbHbIX. WM Tex camMbpiXx OyAyIlIUX «UCKYCCTBEHHO-
MHTEJUIEKTYaJIbHBIX CYyOBEKTOB MPaBay ¢ HEKMM aHaJIOrOM IIPaBOBOIO CO3HAHUS,
KOTOpoe U (OPMHUPYET UX MPABOBOE MOBEJNEHHE. TOJIBKO UTO Mbl OyJeM MO
HUM (MX MPaBOBBIM CO3HAHUEM) MOJpazyMeBaTh? OCOOEHHO €ClIM y4ecTh TOT
(akT, 4TO MOJ MPABOCO3HAHMEM Mbl IOJPa3yMEBAaeM YacThb CO3HAHUA U
00s13bIBaEM €ro MPOBOJUTH «CLEMKY» MEXKIY CO3HATEIbHBIM M Oecco3Ha-
TEJbHBIM ypOoBHEM. TakuMm 00pazom, MbI JTOJDKHBI OyJeM KakuM-TO oOpa3om
NpU3HaTh HAJIMYME NOJCO3HaHus y poOoToB?! OOs3aTh WX IUIAKaTh Haj
MeJloipaMaMy 1 KajeTh 0e30MHBIX IIEHKOB? Wn, kak BapuaHT, CO3AaTh JIBE
pa3Hble MPABOBBIE PEATBHOCTH: OJHY JUJISl BCEX TE€X, KOIO MbI OOBSCHSEM B
pamMKax TPaJUIIMOHHON TEOpHUH IpaBa, OOPEMEHEHHBIX MEHTAIUTETOM, MPaBO-
BBIMM AapXETUIIAMH W TIPABOBBIMU INPUBBIYKAMH, KIACCHYECKHUX MNPEICTaBU-
TeJIel CBOMX KYJBTYP; U BTOPBIX — OOBEKTUBHO-PALIMOHAIIBHBIX, «BHEKYJIBTYP-

1 o o
% Mupomnnuenko, O.W. Pycckuii KyIbTypHBI apXeTHI KAK CPEACTBO WACHTH(HKAMHA COBPEMEHHOTO
poccuiickoro npasa: aBroped. TuC. ... KaHa. opu. Hayk. M., 2016.
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HBIX», HICKYCCTBEHHO-UHTEJUIEKTYalIbHbIX? Torna Kyza Mbl OTHECEM BBILIEYTIO-
MSIHYTO€ MOKOJICHHE Z, BBIPOCIIIEE B AMIOXY LIM(PPOBU3AIUU U II100ATHU3AIHN?
Knaccuueckass teopusi IpaBa NPUBBIKIA PACCMATPUBATH IPABOBYIO
pPEaTbHOCTh B TOM YKCIIE B UCTOPUKO-KYJIBTYPHOM Pakypce, 4To 0€3yCI0BHO
[IO3BOJISIET IPOCJIEAUTh ONPEACIEHHYI0 LMKIWYHOCTD M TapMOHHUIO B
ABOJIIOIMU PA3JIMYHBIX CTOPOH MPABOBOW JKU3HU M CKOHIIEHTPUPOBATHCS Ha
COIIMOKYJIbTYPHON NPUHAJIEHKHOCTA CaMOro mnpama Kak siBiieHUs. C TOUYKHU
3p€HUs]  OCHOBHBIX JIOMUHHUPYIOIIMX LEHHOCTEH, 3aKPCIUIEHHBIX B
MHUPOTNIOHUMAHUN M TPABONOHMMAHWUH, B TEOPETUYECKOW MPABOBOM HAyKe
BCErJa YCJIOBHO BBIICISUINCh TAaK HA3bIBAEMbIE 3allajiHasi WU BOCTOYHAS

07
. OT0 — TC3UCBhI, Ka3aBIIHUCCI OYCHBb

KyJIBTYPHBIC TIPABOBBIC TPAIHIIIN
BOXHBIMU U AKCMOMATUYHBIMU €1le 15 JeT Ha3ajg U B KOTOPBIX 3aCTaBIIsIET
CEPhE3HO YCOMHUTKLCS 310Xa IUPPOBU3AIUH.

Tak, BO3MOXHO, CTOUT KapJWHAIBHO MEPECTPOUTh BCKO TEOPETHU-
YECKYIO IIPaBOBYIO HAyKy, MIPE3IOMUPOBAB TOT (DaKT, YTO pallMoOHaIU3aIMs Ha
YpOBHE «IU(PB» TOMABISIET BCE CYOBEKTUBHO-MEHTAIBHBIC DJIEMEHTHI?
[lonaraem, uto Her. Ckopee Bcero, MEPEOlIEHKA OCHOBHBIX, JIaXe
Ka3aBIIMXCS HE3bIOJIEMBIMHU, TIOHSITHUH BCE-TaKW JIOJDKHA Ipou3ounTu. B
YaCTHOCTH, ToJIaraeM, 4To Oynymias AeUHUIMS TPAaBOBOTO CO3HAHUS OyAeT
MPEACTABISTh COO0N HEKMM CUMOMO3 HMCKYCCTBEHHO-MHTEJUICKTYyaJIbHOU U
MIPUBBIYHOTO HAM MEHTAJIbHO-apXETUMNYECKOU cocTaBisitomux. Ho aenartsb
pE3KHE IIaru CEroJlHs, KaK yTBEpXKJas HEU3MEHHOCTh M HEMPUKACAEMOCTb
MPUBBIYHOM TEPMHUHOJOTHM, TaK U TOACTpauBas €€ I0J] JUHAMUYHO
U3MEHSIONIYIOCS «IUGPOBYIO» CpEAy CUMTAaeM HEJIOTMYHBIM U B KOpHE
HeBepHbIM. [Ipodeccop T.S. XaOpueBa B cBoeM JOKJaje TOBOPHUT, YTO
«COBPEMEHHBIA  3Tam  OOIIECTBEHHOTO  Pa3BUTHUSL  XapaKTepU3yeTCs
dbunocodamu kKak ompeAeieHHbIN «(pa3oBbIM MEpexon», 3a KOTOPhIM U B
pe3ynbTaTe KOTOPOTO TMOCHIEIyeT YTBEpXKICHHUE HOBOTO THMAa OOIIECTBa
(0Ol111eCTBEHHO-PKOHOMHYECKON (hopMalluK), OYEpTaHUsI KOTOPOTO e€IIe HE
SICHBI, HECMOTPsI HA MHOKECTBO (PYTYypOJOTUUECKUX MPEACKa3aHuM, U HOBOTO
BEKTOpa IMBIJIM3ALMOHHOrO pasBuTHs ' . I[l03TOMy MBI Ipemnaraem
NOXKIAThCA  OKOHYAHUA  NEPEXOJHOW  3pbl, HE  MbITAACh  IIOKA
(yHIaMEHTAIU3UPOBATh €€ MPeXoAAIne (BO3MOKHO) MOMEHTHI.

197 Cymunos, P.C. TloHsTHe ¥ NPH3HAKK TPABOBBIX TPAMIMii: Teopermueckuii acmekt // BectHuk ITepMckoro
yHuBepcureTa. FOpunnueckue Hayku. 2010. Ne 4. C. 50.

"% Xabpuesa Tamus SIpynoBHa, AMPEKTOP MHCTHTYTAa 3aKOHOJATENHCTBA M CPABHHTEIBHOTO MPABOBEACHHS MPH
IIpasurensctBe Poccuiickoit ®enepaunu. JJoxnan Ha YueHom Cosere IBDY nHa temy: «IIpaBo mepen BeI30BaMu
U(pPOBOIi pearbHOCTH, ceHTA0ps 2018.
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Hcropus ropuanvyecKoim HaQyK1: K MeTO10JI0T UM NO3HAHUA

AKTYyaJIbHOCTh M 3HAYUMOCTh HCCJICIOBAHUS UCTOPUM HOPUIANYECKOU
HAyKW OYEBHUJIHBL. BCSIKOE COBPEMEHHOE 3HAHMWE, TaK WM MHAYe, CBSI3aHO C
npouuibiM. COBpeMEHHOE 3HAHME WJIM JIONMOJHSAET W pa3BUBAECT
CyIIIECTBOBAaBIIIEE, TUOO €ro KPUTUKYET, OTBEPraeT, HO U B 3TOM ClIy4ae OT
HEero otrTtaikuBaeTcs. CoOBpEeMEHHas IOpUIMYECKass Hayka — pe3yJsibTaT
JUIMTEIIbHOM WCTOpUM TO3HaHus npaBa. Ho u ucropus mno3HaHus npasa
3aCIIy’KMBAET CBOETO UCCIENOBAHHS.

[loTpeOHOCT,  pa3BUTHUS  HCTOPUM  IOPUAUYECKOM  HAYKHM  Kak
CaMOCTOSITEJIBHOM HAay4YHOW JUCLHMIUIMHBI CBS3BIBAIOT M C COCTOSIHUEM
COBPEMEHHOW  IOPUIAMYECKOM  HAYKH, KOTOpPOE  XapakTepusyercs
MHOT0ACMEKTHOCThIO MCCJIEAOBAHUM, Pa3MbIBAHUEM TpaHUILl FOPUANYECKON
HAyKH,  KpPHU3UCOM  COBPEMEHHOTO  POCCHUHCKOrO  TEOPETHYECKOTO
IIPAaBOCO3HAHMS . B COOTBETCTBHY C IPHHIUIIOM HCTOPH3MA HCTOPHUCCKHIT
aCIeKT MPEACTaBIseT cO00M HEOOXOIUMBII MOMEHT HAay4HOTO MO3HAHUS U
obpazoBanus. B coBpeMeHHOM IOPUANYECKOM 00pa3zoBaHuu B Poccun MOKHO
HaOMIOAaTh COKpAIIEHUE O HMCTOPUKO-TPABOBBIX NHUCIMIUIMH, YTO HE
MOXET B XYAUIYIO CTOPOHY HE CKa3aTbCd HAa KayecTBE MOATOTOBKHU
foprctoB'''. BHUMaHHE K HCTOPUM IOPHAMYECKOH HAYKH YCHJIHIOCH B CBSI3U
C BBEJCHMEM B CTaHAAPT MArMcTEpPCKOW NOATOTOBKM IOPHCTOB Kypca
«cropust © METOHOJNOTHS IOPUANYECKOW Hayku». [lo3TOMy BBI3BIBAET
HeloyMeHue 3ameHa B craHgaprte JB®Y 3Toro Kypca IMCUMIUIMHOM C
HEy/I00OBapUMBbIM Ha3zBaHUEM «MeTOJOJIOTHsI HAy4YHBIX HCCIECIOBAHUN B
chepe PUCTIPYICHITUN.

HccnenoBanuss 10 HCTOPUU IOPUAMYECKOM HAYKU IIOKA3bIBAKOT
MHOECTBO Pa3HOOOpA3HBIX MOJXO0JIOB. DTO U UCTOPUS MPABOBBIX YUYECHUH,
HUCTOpUSL OTHAEIBHOM NPABOBOM HAyKH, WCTOPUS FOPUIAYECKHX HAYYHBIX
VUPEeKJICHUH U yduyeOHBIX 3aBEJCHUM, WCCIENIOBaHUs, MOCBAIICHHBIC
OTHEIbHBIM IPABOBEJAM, UCTOPUKO-KPUTUYECKUE OIMCAHUS CTAaHOBJICHUS
HAYYHBIX IIIKOJ, HUCTOPHUS PAa3BUTHUA KOHKPETHBIX IPABOBBIX KOHIUEIMIIUU,

109 .
JlotieHT Kadeapbl TEOPUHM W HCTOPHM TOocyaapcTBa W mpaBa HOpumudeckoil mikossl J{albHEBOCTOYHOTO

(enepaIbHOTO YHUBEPCUTETA, K.F0.H., ovchinnikov.sn@dvfu.ru

"0 Cm.: Koxesuna M. A. CTaHOBIGHHE M Pa3BHTHE OTEUCCTBEHHON fopuamdueckoii Haykn B XVII-XIX BB. :
MoHoTpadust. — OMck : Omckas akagemust MBJI Poccun, 2013. C. 3-4.

"1 Cum.: Eropos C.A. MecTo IHCIMIUIMH HCTOPHUKO-IPABOBOTO LUKIA B CHCTEMe IOPHIMYECKOro oOpazoBaHms //
T'ocynapctBo u npaso. 2011. Ne 10.
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KaTeropui U NOHATUU. McTOpHs IOpUINYECKON HAYKH PACCMATPUBAETCS U B
3aBUCUMOCTH OT Pa3BUTHSI METOJI0B no3HaHus npasa (Yectnos N.JL.).

Hay4Hblil moaxoJ K HCCIENOBAHUIO HCTOPUM FOPUAWYECKON HAyKU
TpeOyeT pa3penieHus psja METOJ0JOTMYECKUX BOIMPOCOB: HEOOXOAUMO
ONPENETUTBCA C CaMUM TIOHSTHEM IOPUAMYECKOM HAyKH, OO0O03HAYUTh
HAYAJIbHBIH MOMEHT €€ UCTOPUU, COOTHECTH MCTOPHIO HOPUIANYECKON HAYKHU
CO CMEKHBIMU IOPUINYECCKUMU TUCIUIUIMHAMYA — UCTOPUEH TTpaBa, UCTOPUEN
MIPAaBOBBIX YUYCHUU.

FOpuandeckast Hayka mpecTaBiisieT coO0M KOMIUIEKC 3HAHUM O TpaBe,
HO I 0003HAYEHUSI 3HAHUM O MpaBe HMCHOJIB3YIOTCS U JIPYTHE€ TEPMUHBI,
MO>KHO BCTPETUTBHCSI C BBIPAKECHUSIMU «IIPABOBEIICHUEY, KIOPUCIPYIACHIIUS,
KOTOpBIE 3a4acTylO0 YIOTPEONSIOTCS KaK CUHOHUMBI IOPUANYECKON HAYKH.
COOTBETCTBEHHO, BCTPEYAIOTCS PA0OTHI 0 UCTOPUM ITPABOBEICHUS, UCTOPUU
opucnpyaeHiuu. [IpaBoBeneHne ceWvyac BOCIHPUHUMACTCS  TJIABHBIM
oOpa3zoMm kak ydyeOHas nucuuiuinHa. FOpucnpyaeHuus — 3To, Npexae BCEro,
npodeccHoHaNbHAs, TPAKTHYECKas AeATeIbHOCTh OPHCTOB' '~

Jlanexko He BCAKOE 3HAHWE O MpaBe sABISETCS HaydHbIM. OHO MOXKET
OBITH MPAKTUYECKUM, PEIUTHO3HBIM, puiocodpckuM. Hayka 310 He mpocTo
KOMIUJIEKC 3HAHWM, a 3HAHUS, MOJIYYEHHBIE B COOTBETCTBUU C OMNPEIICICHHON
MPOLEAYPOH, OTBEUAIOLINE KPUTEPUSIM HAYYHOM paunuoHanbHOCTH. Hayka
paccMaTpUBAETCS M KaK COLMAJbHBIM MHCTUTYT, U KaK MPOIECC MOITYYCHUS
HOBOTO 3HAHMS, U Kak 0co0asi pa3HOBUIHOCTb YEJIOBEUECKOUN NIeATEIbHOCTH.
B cTpykType Hayku BBLIEISIOT UHGPACTPYKTYPY (HAyUHbIC KOJUIEKTUBBI U
VUPEKJICHUS, CpPEACTBA PACHPOCTPAHEHUS HAYYHBIX 3HAHUW), CBOIO
METO/I0JIOTHIO, SI3bIK, UACAIbl U HOPMbI HAYYHOTO MO3HAHUA. Bce Ha3BaHHBIE
KOMITOHEHTBI OXBAaThIBAET HUCTOPHUS IOPUAUYECKOM HAYKH, 4YTO JEJIACT €€
MPEIMET JIOCTATOYHO CIOXHBIM. [IpenMeT HCTOpUU HOPUAMYECKON HAYKHU
BKJIFOYAET B CeOsl 3apOKACHMs, CTAaHOBICHUS WM PA3BUTHUS IOPUIUYECKOU
Hayku. [lepBoHadalbHOE OCO3HAHWE IMpaBa MPOUCXOJAUIO B OOBIIEHHOM
co3HaHuu, ¢punocoduu u Teosoruu. FOpuaudyeckas Hayka cTana COOCTBEHHO
HAyKOM TOrJa, KOTJa MpaBO CTajld H3y4aThb KAaK TAKOBOE, BHE PaMOK
¢dunocoduu 1 TEOJOTHUU.

HNcxongs w3 3TOro  MOJIOKEHHS, MOXHO CONOCTaBUTh HCTOPUIO
IOPUINYECKOM HAyKH C UCTOPUEW IIpaBa U HCTOPUEN MPABOBBIX YUYCHUH.

"2 Cwm.: Apanosckuit K.B., Camycenko T.M. CoBpeMeHHble NpPOGIEMBI [OPHAMYECKOil HayKH. Yue. mocob.
Brnagusoctok, 2005. C. 3-4.
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[IpencraBnsieTcsi, 4TO MPEAMETHI A3TUX JUCHUUIUIMH IIHPE, YeM MpPeaMeT
UCTOPUHU IOPUANYECKON HAYKHU.

Hcropus npaBa u3y4aeT BOZHUKHOBEHHE W Pa3BUTHE MpaBa B KaXIOM
KOHKPETHOM  CJy4dae, B OTJECJbHOM CTpaHEe WIM Tpynmne CTpaH.
Bo3HukHOBeHME MpaBa MpeAliecTBYeT BOSHUKHOBEHUIO IOPUINUECKON HAYKH.
CHauana mosiIBUJIOCh IPaBO, MOTOM JOJU OCO3HAIM €ro CyIIECTBOBaHUE U
CTaqu TBITaTbCS  OOBSICHUTH MpaBO. OTH TONBITKA TPUBEIH K
BO3HUKHOBEHHUIO PA3JIMYHOTO POJA YUYEHHH O mpaBe. «B 3ToM miaHe uctopus
IpaBa €CTh TAKXKE U UCTOPHUS IOPUINYECKON HAYKU WU UCTOPUS U3MEHEHUN
KOHI[ENTYaIbHBIX FPAHUIL IPABOBOI peanbHOCTHY . ITepBble 0GOCHOBAHHS
npaBa HOCWUIM MHUMOJIOTHYECKUN UM PEIUTHO3HBIM XapakTep. 3areM, B
HpeBnelt I'peniun u Pume nosiBuiioch unocodckoe 000CHOBaHME IIpaBa.
Hctopusi npaBoBBIX YYEHUN paccMaTpHUBAET BCE MPEACTABICHUS O IMPaBe C
MOMEHTa WX BO3HHMKHOBEHHMSI W JO COBPEMEHHBIX B3MIsiA0oB. HeTpynHo
3aMETUTh, YTO OOJBIIMHCTBO YYEOHUMKOB 110 HCTOPUHU TOJUTHUUYECKUX H
MPAaBOBBIX YYECHUN TPAJULIHOHHO N0 cepenuHbl XIX Beka paccMaTpuBarOT
MpEACTaBICHUS O MpaBe B paMKaxX TE€X WM HHBIX (PUIOCOPCKUX YUCHUH.
Paznuuue ncropumn mpaBoBBIX YUEHUN U UCTOPUU FOPHUCIPYJCHIIMU OTMEYAT
B.C. Hepcecsnil. B ucropuu nmoauTHYeCKuX W MPaBOBLIX YUYEHUN MpaBOBas
MBICJIb TIPOIILIOIO OCBEIIAETCS «HE B BUAE HCTOPHHU IOPUCIPYACHIUU (CO
BCEMU €€ OTPAC/ISIMU, CIIEHUAIBHBIMU MTPUEMaMU IOPUIUKO-T0TMATHYECKOTO
aHaju3a v T.1.), a [0 IPEUMYIIECTBY B BUJE TEX TEOPETUUECKUX KOHIIETIUN
npaBa U 3aKOHOJIATEJIbCTBA, B KOTOPHIX OCBEHIACTCS MNPHUPOJIA, TMOHATHE,
CYIIHOCTh, IIEHHOCTb, (PYHKIIMA M POJb 3TUX CHCHUPUYCCKUX SBICHUM
OGIICCTBEHHOM KHU3HI» .

Hctoputo HOPUAMYECKOM HAYKM HYXHO OTJIMYaTb W OT HUCTOPUH
dbunocopun mpaBa. dPunocodus mpaBa paccMaTPUBACTCS M KaK 4YacTh
¢unocopumn, M Kak IOpuUAMYECKas HayKa. OTH TO3UIUU HE SIBISIOTCS
B3aMMOMCKIIOHaomuMu. Bece nemo B mojaxone K u3yyeHuro npasa. OJHO
neno, xorjma ¢uiaocodueit mpaBa 3aHumaercs (uiocod, u apyroe JIeno,
Korga el 3aHumaercs opucT. duiocodsl  cTpemsTcs  000CHOBATH
BCEOOIIIHOCTh CBOEH KapTUHBI MUpa M WIIYT MOATBEPKICHUS B Pa3IUUHBIX
0o0NacTAX JEUCTBUTENBHOCTU. Tak mosBisieTcs Quiocopus NOPUPOIB,
KYJIbTYpPbI, IOJIUTUKHA U MpaBa B TOM YHUCJE. 3a7aya yYEHOTO-FOpUCTa WHAS.

' Beneneen 10.A. TIpaBoBasi peanbHOCTB: OHTOJOTHS i SricTemosorus // Lex Russica. 2015. Ne 5. C. 9.
" YicTopust MOMHTHUYECKHX M MPAaBOBBIX yueHHil. YueGuuk ams By3os. [lox o6ur. pex. B.C. Hepcecsrma. M., 1995
C.5.
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OH cTpeMutrcss ¢ TOMONIBIO (UIOCOPCKUX KATErOpui clenaTh CBOU
MpEeJCTaBICHUsT O mnpaBe Oosiee TyOokumu. C Halied TOYKU 3pEHUs
¢unocoduss mpaBa cocTaBISeT YacThb TEOPUM TMpaBa, 3aHUMAIOIICHUCS
CYIIIHOCTHIO M TOHSITUEM IpaBa, METOJOJIOTUEH MPABOBOTO IIO3HAHUS,
UCIO0JIb30BaHUEM (PHIIOCO(CKUX MOIXO00B A FOPUANUECKON HAYKH.

Bpsng snm  MOXHO TOYHO O00O3HAYUTHL JaTy BO3HUKHOBEHUS
IOpUIMYECKON HAayKH, HO MOXXHO OO0O3HAuYUTh NEPUOJ, KOrjJa Hay4dHOe
IOpUINYECKOE 3HAHHE CTal0 000COONATHCS OT TEoJIOTHMH W (Priocoduu.
Bo3HUKHOBEHHE HOPUIUYECKOM HAyKH OIpPENesioT Mo-pazHomy. B.M.
ChIpBIX TOJIaTaeT, YTO Ha4yajao 3amaJHOEBPOIECHCKON MPABOBOM HAYKH OBLIO

115 .
. Omnako, B [peBHeul ['peunn 3HaHWE O

nojoxeHo B [pesnen ['peunn
MpaBe BbIPA0ATHIBAIIOCH U CYIIECTBOBAJIO B paMKax (PUIOCOPCKUX YUEHUH.
3a4acTyl0 BO3HMKHOBEHHE IOPUIMYECKOW HAyKH CBS3BIBAIOT ¢ PuMoMm wu
MUAIIYT O PUMCKOM ITPABOBOM HAYKE, PacUBETE MPABOBOW HAYKH B Pume'"°.
Ho nesaTenpHOCTh pUMCKHX FOPUCTOB HOCHJIA, IPEXKIE BCETO, MPAKTUUECKHIMA
XapaKTep, OHMU 3aHUMAINCh Pa3padOTKON KOHKPETHBIX MPABOBBIX BOIIPOCOB.
HE CTPEMWIKCh (POPMYJIHUPOBATH OOIIUE MPEJCTABICHUS O MpaBe, HAyYHbIC
abctpakiuu. Ilo wmuenuto [.@. IllepmeHeBuya, «pPUMCKHE HOPHUCTHI
PYKOBOJMJIUCH OOJIbIlIE WHCTUHKTOM, HEXEIU CTPOro BBIPAOOTAHHOM
Teopuen. JlOBONBHO NpPaBUIBHO pemas OTACIbHBIE BOIPOCHI, IPOSIBIL
BECbMA TOHKMM aHAM3 K OTAEIbHBIM KOPUAUYECKHM OTHOIIEHUSM, OHH
COBEPIICHHO HECIIOCOOHB! OBLIH K 0000 MM .

Cnenyer cormacutbesa ¢ I.JJx. bepmManom u apyrumm uccienoBa-
TEISIMH, KOTOpBIE CBA3BIBAIOT CTAHOBJIEHHUE COOCTBEHHO HOPUAMYECKON
HAayKl C BOBHUKHOBEHHEM IIEPBBIX €BPOIECUCKUX YHHBEPCUTETOB. «VIMEHHO
TaM BIIEpBbIE B 3amaaHoi EBpome mnpaBo NpenogaBaloch KakK YETKO
OYEPUYECHHBIM M CHUCTEMAaTU3UPOBAHHBIM CBOJ 3HAHUW, HayKa, B KOTOpPOH
OTZACIIbHBIE IOPUAMYECKUE PELICHUS, HOPMBbI M 3aKOHOAATEIBHBIC AKTHI
U3Yy4aluCh OOBEKTUBHO M OOBACHSUINCH C TOYKH 3PEHUS OOIIMX MPUHIUIIOB

o o 118
U UCTUH 0a30BBIX 1 BCEM 3TOM CHUCTEMBI B LECIIOM»

. B aTor nepuon
«CUCTEMBI IOPUJINYECKOTO 3HAHUS, OCHOBAHHBIE Ha MPUHIUIIE BHEITHETrO
TPAHCIICHACHTAILHOTO aBTOPHUTETAa, BBITECHSIIOTCA HOBBIMH  (popmMamu

OPpUINYCCKOI'0 3HaHUs, OCHOBAHHBIMH Ha IIPUHIMAIIC HCBaBepIHeHHOﬁ B ceOe

5 Cwm.: Coipeix B.M. HIcTOpHst 1 METO0NIOT S OPHINIECKOil HayKu 6 yueGuuk. M., 2013. C. 140.
¢ Cm.: Apanoscxuii K.B., Camycenko T.M. Vkas. cou. C. 9.

"7 Mlepmenesuu I.®. Uctopus dunocoduu npasa. 2-e usa-e. CII16., 1907. C. 120.

"8 Bepman I'.J[x. 3amaguas TpaIuius mpasa: sroxa GpopMupoBanust. 2-¢ 3. M., 1998. C. 124.
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U OTKPBITOM  U3MEHEHUSIM  CUCTeMbl  (OPMAIbHBIX  TOHATUH U
onpez[eneHHﬁ>>“9. AnanorngasiM o6pazom M. A. KokeBuHa Mojaraer, 4To
«OTEYECTBEHHAsS HOPUIMYECKAs HAyKa MOIJIA 3apOAUTHCS JIMIIL B TO BPEMS,
KOT/Ia TIPaBo, MPaBOBasi Cpeaa MprUoOPed CUCTEMHOCTD, T. €. HE paHee KOHIIa
XVIII B., a ckopee Bcero — k cepeaune XIX cronetus» >, Bo3HHKHOBEHHE
IOpUINYECKONM HAykKu B Poccuum CBSI3aHO C 3aMMCTBOBAaHUEM EBPOIIEUCKUX
IIPaBOBBIX BO33PECHUI 4Yepe3 HMHOCTPAHHYIO TMpodeccypy, NpHe3KaBIIYIO
MpenoaaBaTh npaso B Poccuro.

FOpuaudeckast Hayka peCTaBIISIET COO0 KOMIUIEKCHOE 00pa3oBaHue,
B KOTOPOM MOYKHO BBIJEIUTh MHOKECTBO IOPUANYECKUX HAYyK. [[oHATHO, 4TO
BCE OHM HE MOTJu CPOpPMUPOBATHCS OJHOBPEMEHHO. B mnpeniokeHHOM
MOJIXOAE MEPBOM KOPUIAYECKOM HAYKOM CTaja HayKa IPaKJIaHCKOTO IpaBa,
TOYHEE, PUMCKOTO YaCTHOTO IpaBa.

Hacrosimiee cooOmieHne He TpeTeHAyeT Ha PEIIeHHE BCeX
0003HAYEHHBIX BOMPOCOB HUCTOPUHU IOPUIUYECKON HAyKH, 3TO BCErO JIMIIb
MOCTaHOBKA MPOOJIEM, 3aCTy>KUBAIOIINX JATHHEHIIIETO U3YICHHUS.

19 Beneneen F0.A. IOpunnyeckas Hayka: BBeIeHUE B KOHIENTyanbHYIO nctopuio // Lex Russica. 2017. Ne 3. C. 19.
120 KoxeBuna M. A. Vikas. cou. C. 8.

101



Camycenxo T.M. 1t

HpaBOIIpI/IMeHI/ITe.]ILHaH ACATC/IBbHOCTDG: NIOHATHE U 0CO0EHHOCTH

IIpaBo — BaXHEWUIIMH COLUMAIBHBIA WHCTUTYT, LEJIBIO KOTOPOIO
ABIIIETCS yHOpsA0UeHUE 00LEeCTBEHHBIX oTHOUIEeHU. Ho mpaBo HuuTO, ecnu
€ro IOJIOKEHUS HE HAXOIAT BOIUIOIICHUE B JESITEIBHOCTH JIIOAEH M HX
opranm3anui. Eciav mpaBo HE OCYIIECTBIIAETCS, TO MCKa)Xaercs cama CyTh
npaBa. IMEHHO B BOJIEBOM IOBEACHUU JIIOJAEH TPOSABISAETCA PETYIUPYIOLIEE
BO3JECHCTBME HOPM IIpaBa, UX NPETBOPEHUE B KW3Hb. Peanusauus mpasa
«pPacCKpbIBAET OCHOBHBIE YCJIOBUS M CIOCOOBI IEpEBOJAa HOPMATUBHO-
MPaBOBBIX Mojieiel MoBeneHHs B (PaKTHUECKOE, PeallbHOE MOBEACHHUE JTI0eH
JUISL YTIOPSI0YE€HHOCTH OOIIIECTBEHHBIX OTHOMICHHUI» .

[IpaBonpuMeHUTENBHAS AEATEIBHOCTD UMEET BAXKHOE TEOPETUYECKOE U
MPaKTUYECKOE 3HA4YeHWEe B BONpOcax peann3anuu Impasa. [IpobOrnema
IIPUMEHEHUS MPABA, HECMOTPs HA JOCTATOYHOE HUCCIENOBAHUE B COBETCKOU
}opchpy)leHuI/mm, aKTyaJIbHA U B COBPEMEHHOM POCCUUCKOUN IOPUCIIPYICH-
uuu. HTepec K mMpUMEHEHUIO MpaBa OOYCJIOBIEH MPEXKIE BCEr0 TEM, YTO
OHO HENOCPEACTBEHHO CBSI3aHO C  NPAKTHYECKOM  JEATEIBHOCTBIO
rOCyJAapCTBEHHBIX OpPraHOB U  CTPYKTYp TpPaXKIaHCKOTO  OOIIECTBa,
HAaIlpaBJIICHHBIX HAa pPEaIu3alyi0 HOPMATHBHO-IIPABOBBIX IPEIAIIMCAHNM,
NPUHATHE HMHAMBUAYAJIBHO-TIPABOBBIX  (MPABONPUMEHUTENBHBIX) aKTOB,
(opMUpOBaHKE IOPUTUIECKON MTPAKTUKH.

[IpaBonpuMeHeHE MOXKHO pacCMaTpUBATh KaK:

- 0COOBII TUIT OCYILECTBIICHHS NPaBa, «KOI'JA NEATEIBHOCTU CYOBEKTOB
IIpaBa MO OCYIIECTBJIEHHUIO MPABOBBIX HOPM OKAa3bIBAETCS HEIOCTATOYHO H
TpeOyeTcs BMEWIATEIbCTBO TOCYJAPCTBEHHOTO OpraHa, M TOTO YTOOBI
OCYILECTBUTH MPE/UCAHHOE IPABOBBIMU HOPMAMI»

"2l 3apenyromas  Kadeapoil TEOPHH M HCTOPHH TOCYZapcTBa W mpasa FOpuamueckoii mkoms! JlanbHEBOCTOUHOTO
(benepaabHOro yHHBEPCHUTETA, K.FO.H., JOIEHT, e-mail: tatsam53@mail.ru.

'22 Bacubes A.M. IIpaBoBbie KaTeropuu. MeTOIOIOTHYECKHE aCTeKThl Pa3pabOTKH CHCTEMBI KATErOpHil TEOPHH
npasa. M., 1976. C.173.

2 Cm,: Henbaiino ITLE. IIpuMeHeHHe COBETCKHX NpaBOBBIX HOpM. M., 1960 ; Jlasapes B.B. Ilpumencnne
coBerckoro mpasa. Kazanp, 1972; On xe ConuaibHO-IICUX0JIOTHYECKHE acleKThl NMpUMeHeHHs mpaBa. KazaHs,
1982.; wopsrun W.S. Ilpumenenune HOpM coBeTckoro mpaBa. CmepmioBck, 1973.; I[IBpaBompruMeHeHHE B
coBetckoM rocymapctee / OtB. pen. M. H. Kysuenos, 1.C. Camomienko. M., 1985 u np.

2% Kamanuna T.B. IOpuandeckas Texuuka : yaebuuk. M., 2007. C. 364-365.

102



-0COOBIM  BJIACTHBIA CHIOCOO pealu3allud TpaBa, BhIPAKAIOIIMICS B
AESITEIbHOCTH KOMIETEHTHBIX TOCYJApCTBEHHBIX OPraHOB IO BBIHECEHMIO
WHIUBHTyaTbHO-KOHKPETHBIX PABOBBIX MPEITHCAHHI ~ ;

-onHy u3 (GoOpM peanu3alud TpaBa, BhIpAXAIOUIAsCs BO BIACTHOU
MHIMBUIYaTbHO-TIPAaBOBOM JIEATENbHOCTH, HAINPABJICHHOW Ha pEIICHHE
IOPUAMYECKUX e M B PEe3yibTare KOTOPOW B TKaHb NMPABOBOM CHCTEMBI
BKJTIOYAIOTCS| HOBBIE SJIEMEHTBI — MHNBHYAIbHbIE TIPETACAHUS ..

HezaBucumo OT TOro, 4ro MOHUMAETCS MOJ IPABONPUMEHUTEIBHON
JESITEIbHOCTBIO, ATa JEATEILHOCTh MUTPACT BAXKHYIO POJIb B OCYIIECTBICHUU
MIPABOBOTO PErYJIMPOBAHUS OOUIECTBEHHBIX OTHOIICHUIA.

[TpaBonpuMeHUTENbHAS JIEATENLHOCTh MPECTaBIsieT co00il  0coOyIo
dopMy  peanuzanMM  TPABOBOM  MOJUTHKH, KOTOpas  BOIUIOIIAETCS
NPEUMYIIECTBEHHO B TMPUHSATHW, HM3MEHEHHMHM W OTMEHE MpaBOIlpUMe-
HUTEJIbHBIX aKTOB.

[IpumeHeHne mpaBa — ATO TPAKTHYECKAsl JCSATEIBHOCTh CIENUAIbHO
YIOJHOMOYEHHBIX Ha TO CYOBEKTOB. A 5100ast AESITENIbHOCTh UMEET CBOIO
IeJIb, TTIOTOMY YTO HUYTO HE JenaeTcs 06e3 JOCTHXKEHHS >KeIacMOW LeH.
[{enb npaBONPUMEHUTETBHON IEATEIBLHOCTU — «YyJIOBIETBOPEHUE HE JINYHBIX
NoTpeOHOCTEN MPaBOMPUMEHHUTEILHBIX OPraHOB, a MPEXKIEe BCETO  MOTPeO-
HOCTH M MHTEPECHI JIMII, PEeaJTU3yIoIINX MpaBa U 00A3aHHOCTH, a KOHEYHOM

127
cyeTe, MOTPEOHOCTH M HWHTEPEChl BCEro OOIIECTBa» )

CymecTByer
J0CTaTOYHO OOJBIION 00BEM MpaB U 00S13aHHOCTEHN, KOTOPHIE HE MOTYT OBITh
peaTu30BaHbl JUYHOCTHIO  0€3 BHIHECEHUS] KOMIIETEHTHBIMU OpraHaMu WU
UHBIMH YIIOJIHOMOYEHHBIMH Ha TO CYOBEKTaMH COOTBETCTBYIOIIHMX AaKTOB
IpUMEHEHUsl TIpaBa. B pe3ynbrare NpaBONPUMEHUTEIHHON JIESITEILHOCTH
CyOBEKTHI TIpaBa HAACNSIOTCA COOTBETCTBYIOIIUMHU CYOBEKTMBHBIMU IIpaBa-
MU U UCTIBITHIBAIOT HETAaTUBHOE BO3/CHCTBHE MpaBa.

I mpaBONPUMEHUTENBHOM JEATEIBHOCTH XAPAKTEPEH CIEUAIbHBIN
cyobekT. CyObeKTamMu MPaBONMPUMEHUTEILHOU JESTEIbHOCTU SIBIISFOTCS
rOCYJJapCTBEHHBIE OPraHbl U JOJDKHOCTHBIE JIMIA MCIOJTHUTEIBLHOW BIIACTH,

CyeOHOM CHUCTEMBI U TPOKYpaTypbl. a TaK)Ke WHBIE JIWIla, HAJICJTICHHBIC B

125 Bacuibe A.M. Vkas. pa6., C.174.; . Kosanesa B.B. Teopust IpaBOIPUMEHHTEIBHOI ACSATEIBHOCTH. . YIeOHOE
mocobue. KpacHomap, 2018. C. 20.; Camyn B.A. [IpaBonpuMeHHTENbHAS AATEIFHOCTR: 0COOCHHOCTH U CTPYKTYpa
// JlennHrpanckuii ropuandeckuii xypaair. 2005. Ne 4.

126 AbpamoB A.U. Tlonstne peanm3anmu (yHKOUA mnpaBa. COOTHOIICHHE MOHSATHH «peamu3alis IpaBay H
«peanm3anus pyHkuuii nmpasay // [IpaBoBexenue. 2006. Ne 3. C. 182. ; AnekceeB C.C. Teopus mpasa. M., 1994.
C.176-186.; PemmetoB F0.C. Peanmm3anuns HopM coBeTckoro mpasa. Kazans, 1989.

127 Canyn B.A. [IpaBonprMeHuTEIbHAS JIEITENFHOCTE: OCOOEHHOCTH M CTPYKTYpa // JIeHMHTrpaacKkuii 1opuInuecKuit
xypHan. 2005. Ne 4. C.189.

103



3aKOHOJIATEILHOM TOPSJIKE BIACTHBIMU TOJHOMOYMSMU M  oOJajaroliue
CHEIUaIbHON TPaBOCYOBEKTHOCTHIO. CyObeKTaMy MPaBOMPUMEHUTEIHLHON
JESITEILHOCTH HE MOTYT OBITh TpaXKJaHe, TaK KaK HOpMa MpaBa MPUMEHSIETCS
[0 OTHOILICHUIO K JIPyroMy JIMIy, @ HE MO OTHOIIEHUI0 K COOCTBEHHOMY
noBegeHuto. Cpean CcyObEeKTOB MNPABONPUMEHUTEIBLHON JEATENbHOCTU
0cO0yI0 pOJIb 3aHUMAIOT TOCYJApPCTBEHHBIE OPTaHbl, CPEIU KOTOPBIX 0CO00
MOXXHO BBIICNIUTH CyJeOHble opraHbl. «lIprMeHeHHe MpaBa MPOU3BOIUTCS
BCEMH ar€HTaMU TOCYJapCTBEHHOW BJIACTH, KOTOPBIC BBINOJHSIOT 331a4y
yOpaBieHUsT Ha OCHOBaHWUU JeHcTByroIiero mnpaBa. Ho ¢ Haubosbiiei
APKOCTBIO IIPOLECC IPHUMEHCHUS IIpaBa PACKPBIBAECTCA B JACATEIBHOCTH
cyma»'>*. [IOMHMO TOCYIapCTBEHHBIX OPIaHOB CYOBEKTAMH IIPABOIPUMEHH-
TEJIbHOU JIESITEIbHOCTU SIBJISIFOTCS U HUHBIE CYOBEKTBI: OpPraHbl MECTHOTO
caMOYTIpaBJIeHUs, OOIIECTBEHHbIE 00bEIUHEHUSI, PA3HOOOPA3HbIE XO3UCTBY-
fomue cyobekTel. Tak, B coorBercTtBuu ¢ DenmepanbHbiM 3akoHOM «O0
aNbTEPHATUBHOM NPOLIEAYPE YPETYIUPOBAHUS CIOPOB C YYACTHEM NOCPEA-
HUKa (mpouenype meauanuu)» B Poccuiickoin denepanuu MNpeaycMOTpeHa
albTepHATUBHASA NPOLEAYpA YPETYIUPOBAHUS CIIOPOB C YHACTHUEM B KAUECTBE
MOCpPEJHUKA HE3aBUCHUMOIO Jidlla — Meauaropa (IpoueAaypbl MEAualun) K
CIIOpaM, BO3HUKAIOIIUM W3 TPaKJaHCKUX MPABOOTHOIIEHHM, B TOM YHCIE B
CBSI3U C OCYILIECTBJICHUEM MPENIPUHUMATEIBCKOM U UWHOU 3KOHOMUYECKOU
NEATEIbHOCTH, & TAaKXKE CIOpaM, BO3HHUKAIOUIAM W3 TPYIAOBBIX MPaBOOTHO-

. . . 129
IIEHUN U CEMEWHBIX MpaBOOTHOIIEHUN (CT.1, cT.18)

. [Ipu aTOM CYyOBEKTHI
MIPaBONIPUMEHUTEIHLHOMN ACITENHPHOCTH B OOJIBIITUHCTBE CITyYaeB HE SBIISTFOTCS
YYaCTHHUKAMHU TPEAYCMOTPEHHBIX HOPMaMH IIpaBa OOIIECTBEHHBIX OTHO-
LICHUN.

C ToukM 3peHusl COJAEpKaHMs MPUMEHEHUE MpaBa MPEACTaBISIET cOO0OU
JEeSATEIBHOCTD, CBA3AHHYIO C PEIICHHEM KOHKPETHOTO Jiejia, KOTOPOE UMEET
BHEIIIHIOW (OpMY BBIPRXKEHUS B BHJAE NPABONPUMEHUTEIHHOTO aKTa, B
KOTOPOM  COACPKUTCS  WHIWBHIYAIbHO-KOHKPETHOE  MpEIMCaHue,
o0s13aTeIbHOE NI KOHKPETHBIX CYOBEKTOB IpaBa. [IpaBonmpuMeHUTETbHBIMI
aKT TpeacTaBisieT co0Ol TPaBOBOE CPEACTBO C IMOMOIIBID KOTOPOTO
OCYIIECTBIISIETCA ~ peaiu3alus TMpaB U O0sA3aHHOCTEH  CYOBEKTOB.

«[IpaBOoNpUMEHHUTENBHBIA aKT O(PUUUATBHO 3aKperisieT U oQopmisier

128 [ITepmenesuu I.®. OGmas teopus npasa // Teopus rocymapersa u npasa: Xpecromarus: B 2 1. T. 2 Tlpaso /
Astop-cocraButens M.H. Mapuenxo. M., 2004. C.495.

' 06 anbTepHATHBHOI TPOLEAYPE YPEryIHPOBAHHS CIIOPOB C Y4acTHEM IOCPEIHHKA (MPOIELYpe MeIMarii):
¢denep. 3akoH ot 27.07.2010 Ne 193-®3 (pem 23.07.2013) / OcdunnansHBIl MHTEPHET-TIOPTAN TPABOBOM
uHpopMaIU (WWW.pravo.gov.ru ).
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IPaBOMPUMEHUTENIBHOE PEIICHUE MO KOHKPETHOMY HOPUANYECKOMY EIy,
yCTaHaBIWBasT Mepy U O00beM CyOBEKTHUBHBIX TMpPaB H HOPUIAYECKHUX
00s13aHHOCTEH, UX HAJIMYME WUIU OTCYTCTBHE, (PUKCHUPYET MpPaBONPUMEHU-
TeJbHbIC JCHCTBHS H OLEPALHH , IPOLECCYaTbHbIC OPMBI U IPOLEAYPHI» -~ .

[IpaBonpuMeHUTENbHAS JEATELHOCTh — 3TO OCOOBIN BUJI TOCYIapCTBEH-
HOW JEATeIHbHOCTH, OH HeOoOX0oauM He Bceraa. [IpaBoTBopueckuii oprad HEe B
COCTOSTHUH TIPEAYCMOTPETh BCE CIIy4adW JEHCTBUS MPABOBBIX HOPM. I ocymap-
CTBO com3MepseT cdepsbl, Iie HEOOXOAMMO €ro BMEIIATEIbCTBO U Te TPaKIaHe
CaMOCTOSITETTFHO OCYIIECTBIIIIOT peaM3alliio CBOMX mpaB. IIpaBompumMeHu-
TENbHASL JIEATEIHHOCTh OCYIIECTBISIETCS HE Mpom3BoJbHO. OHa OCyIecT-
BIISIETCS TaM, TJIe BO3HUKJIA TaK Ha3bIBaeMasi «yIpeuHasi CUTyaIlus» (OTHOIIe-
HUE CIIOPHO, OTKJIOHSETCS OT HOPMBI, HapyIlaeT YCTAaHOBJICHHOE MPABUIIO), U
Tam, TJE CIeAyeT MPHUCYIAWTh TPAKIAaHWHY  COOTBETCTBYIOIIME Harpasebl,
PELINTh BOIPOC O MATEPHANBHOM HIM HHOM HOOMIpeHHH ~ . TeM caMbiM
TOCY/IapCTBO OCTaBJISIET 3a COOOM MpaBO OCYIIECTBISATH MPABOBOE pEryJsiu-
pOBaHHE OOIIECTBEHHBIX OTHOIICHUN Ha YPOBHE KOHKPETHBIX €N U KOHKPET-
HbIX JKU3HEHHBIX CHUTyaluy. Paspemras KOHKpPETHOE JeIio, MpaBOIpUME-
HUTENILHBIE OPTaHbI IPETUCHIBAIOT CYOBhEKTaM TpaBa OIPE/ICIICHHbBIN BapHaHT
noBesieHus. [IpaBonmpuMEeHEHHEe MOXKHO paccMaTpuBaTh KaK «Ka3yadbHOE
MHIMBH/LYaJIbHOE IPABOBOE PETYIHPOBAHHIE) -

O060011IeHHO MOYKHO BBIJICTIUTH HECKOJBKO cdep, Tae MpuMeHeH e MpaBa
HEO00X0IMMO (cyuau npumenenus npasaq):

— KOTJla He0OXOMMO BBECTH KOHTPOJIb TOCYAapCTBa 32 YCTAHOBICHUEM
OTHOIIIEHUH, TO €CTb B CHUTYyaIlMsAX, B KOTOPHIX CYOBEKTHUBHBIE TIpaBa M
IOpUIUYECKAe OOS3aHHOCTH HE MOTYT BO3HUKHYTH 0€3 BMEIIaTebCTBA
KOMITIETEHTHOT'O TOCY/IapCTBEHHOT'O OpraHa (HampuMep, paBo Ha KWIUIIE HE
MOXKET peain30BaThCs O€3 BBIJAYM OpJepa Ha JaHHYIO SKHITUIONIAIb;
MOJIyYCHHE TIEHCUU HE MOXKET OCYIICCTBISATHCA 0€3 BBIHECEHUS] OPTraHOM
COIMAIBHONW 3aIllUThl PENIeHUS O Ha3HAYCHWM TICHCUU KOHKPETHOMY
YEJIOBEKY U T.1.);

— KOTJIa CYIIECTBYET CIOp O MpaBe (HAIMYUU WK Mepe CyObEKTHUBHBIX
npaB U IOPUANYECKUX OOS3aHHOCTEH),  KOTJa MMEIOTCS MPEMSITCTBUA K
OCYIIIECTBJICHNUIO CYOBEKTUBHOTO TIpaBa WM OTCYTCTBYET JOOPOBOJILHOE

130 Canyn B.A. [IpaBonpuMeHUTEIbHAS IESITEILHOCTh: 0COOCHHOCTH U CTPYKTYypa // JIeHUHIpaJIcCKuii I0pUINYeCKHI
xypHan. 2005. Ne 4. C.190.

131 Jlazapes B.B. ComnuanpHo-IICUXOJI0TMYECKHE acleKThl IpuMeHeHus npasa. Kasans, 1982. C.29.

132 Copokuna F0.B. TocynapcTso i mpaso : dunocodekne npodnemsl. Kype neximit. M., 2004. C.167-168.
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WCIIOJIHEHUE IOPUANYECKON 00s3aHHOCTH (HampuMmep, Korja HeoOXO0JIUMO
ucTpeboBaTh BEIlb W3 YYXKOTO HE3aKOHHOTO BIQJCHHUS JHOO Korja
pa3BeICHHBIA Cynpyr JOOpOBOJIbHO HE BBHIIUIAYMBACT AJMMEHTHl Ha
cojiepKaHue peOeHKa);

— OpU TNPUMEHEHHUH MEp NPABOBOTO  MOOLIPEHHUS, HWMEIOIIUX
IOPUINYECKUE TTOCIIE/ICTBUS;

— KOrJa  HeoOXOAMMO  MPUMEHHUTh  MEpPhl  T'OCYJapCTBEHHOTO
IPHHYKICHHS, B TOM YHCIE U MEPBI FOPHAMYECKOI OTBETCTBEHHOCTH .

Hanmune ocoObIx 00CTOSTENBCTB, C KOTOPHIMHU CBS3aHA MPABOTIPH-
MEHUTEJIbHAS IEeSATEIbHOCTh, N03BOMIO B.A. CanyHy paccmarpuBarh €€ Kak
NESATEIbHOCTh UMEIOIIYIO (haKyJIbTaTUBHBIN, «0OCITYKUBAIOIIHI», 00ecTIeyu-
TEJIbHBIN XapaKTepl34.

[IpaBonipuMeHUTENbHAS ~ AESITEIBHOCTh HOCHUT TOCYIapCTBEHHO-
BJIACTHBIM Xapakrtep. g 3ToN AEATENbHOCTH XapaKTEpHA KATErOPUYHOCTH
BEJICHUM, X OJHOCTOPOHHUHN XapakTep, 00eCIIeueHHOCTh rOCYJapCTBEHHBIM
MPUHYKICHUEM.

«IIpaBonpUMEeHEHHE  €CTh  TOCYAApCTBEHHO-BIACTHBIA  CIOCOO
OpraHMu3alli OCYIIECTBJICHUS HOPM IpaBa, UMEHHO C 3TUM Ha3HA4YCHUEM
HETIOCPEJICTBEHHO CBSI3aHA COIMAIBHO-TIOJIMTHYECKAsT U HOPUANYECKas
XapaKTePHCTUKA TIPABOIIPUMEHEHHUSY .

[IpaBonpumeHuTENbHAS AESATEIBHOCTh OCYIIECTBISIETCS B CIEIUAIbHOMN
dbopme — mporeaypHO-TIPOIECCYATbHON, YTO MO3BOJISET MPABOTIPUMEHUTETIO
00€ecreunTh IPUHATHE 3aKOHHBIX, 0OOCHOBaHHBIX U IEJIECOO0OPa3HBIX aKTOB
NpUMEHEHUs1 TpaBa. HapyiieHue mnpoieaypHO-mponeccyaltbHol (HOpMBbI
MPAaBONPUMEHUTENIEM CKa3bIBA€TCS Ha PACCMOTPEHUU HOPUIAUYECKOrO Jena
U MPUHSTUU COOTBETCTBYIOLIETO MHIWBHUAYAIBHOTO MPEANUCAHUS, KOTOPOE
BBICTYIIAET MPABUJIOM JIJIs IAHHOTO CITyvas.

[IpaBonpumeHuTeNbHAS ACATENBHOCTh MPEACTABISET COOOM OCYIIECT-
BJISIEMYIO B MPOILIEAYPHO-TIPOLIECCYAIbHOW (hOpME TOCyAapCTBEHHO-BIIACT-
HYIO JIESITEIbHOCTh KOMIIETEHTHBIX TOCYJAapPCTBEHHBIX OPraHOB, JOJIKHOCT-
HBIX JIUI] (MJIM MHBIX JIUI] TIO CIICHHAIbHOMY YIIOJIHOMOYHIO TOCYIapCTBa), Mo
BBIHECEHUIO MHAMBUYAJbHBIX MPABOBBIX MPEANMCAHUMN, HAMPABICHHBIX HA
peanu3aluio CyObeKTUBHBIX MPAB U IOPUIANYECKUX 00513aHHOCTEH.

133 Cp. :Kosanesa B.B. Teopust mpaBonprUMEHHUTEIBHOM AEATEIBHOCTH. . yueOHOe mocooue. Kpacuomap, 2018.

13 Canyn B.A. TIpaBonpHMEHHTENbHAS AESTEIFHOCTD: 0COOEHHOCTH 1 CTPYKTYpa // JICHHHIPaACKHil 0PHIHICCKHIA
xypHai. 2005. Ne 4. C.185-186.

13 TIpo6emsr Teopun rocyaapcTsa u mpasa : yueGuuk / ITox pex. C.C. Anekceesa. M., 1987. C.358.
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MATEPHUAJBI MEXJIYHAPOJHOM HAYUYHO-ITPAKTUYECKON
KOH®EPEHIIUU «MEJIUALIUSA U TPETEVMCKHUE CYIbI»

136
Jovikoea H.A.

CJ102KHOCTH B pa3pellieHUH CIIOPOB M NMPOBeJeHUH NMPOLeayp MeAuauuu
¢ yYacTHeM IpPaKJAaH U KOMIIAaHMH U3 pa3HbIX rocygapcrs ATP

B coBpemeHHOM MUpE ¢ €ro AMHAMUYHO Pa3BUBAIOLIUMUCS MPOLIECCaMU
pa3BUTHUS TOCYJapCTBa, OOIIECTBA, IKOHOMHUKH, IPaBa KOJIMYECTBO CIOPOB
BO3pAcCTaeT C KaXIbM JHEM. PEBOJIOLIMOHHBIE OTKPBITUS U pa3pabOTKU B
poMbILUIEHHOW cdepe, B obmactu [T TexHONOrmi, MeIUIHUHE, T€HETUKH,
OMOJIOTUM, apXEoJIOTUU, HWCTOPUHM, TOPOXKIAIOT HOBBIE mpodeccun u
3aCTABIISIIOT [IEPECMOTPETH MHOTHE CIIOKUBIIKMECS BEKAMU YCTOU OOIIECTBA U
npaBooTHOLIEHUA. (COOTBETCTBEHHO, C€ KaXAbIM JIHEM YCIOXKHAIOTCS
KAUECTBEHHBbIE M COACPKATEIbHBIE XapAKTEPUCTUKHU cropoB. I[lpu 3TOM,
COBPEMEHHBIE HAyKHM KaK IICHUXOJIOTHS, KOH(MDIMKTOJOTHS, COLIMOJIOTUS HE
BCErJa YCIEeBaeT 3a TAaKOW OBICTPOM JUHAMHUKOW pa3BUTHsI OOIECTBA, Kak
paBuiIo, MpU 0OYYEHUH CIEIUATUCTOB OMUPASICh HA BCEM M3BECTHBIE O0IIUE
TEOPUU W JOKTPHUHBI, HE YUYHUTBIBAOIIUE IPAKTUYECKYI) COCTABJISIOLIYIO,
NCUX0(PU3NOJIOTUYECKUE, KyJbTYpPOJIOTHYECKHE, JIMHTBUCTUYECKUE,
PENUTHO3HbIE, TOJUTUYECKHE, JSTUYECKHE, MOPAIBHBIE, HCTOPUUYECKUE
OCOOEHHOCTH Ka)XXJOTO MHAMBUAA W TOTO WM MHOTO COOOIIECTBA, TaKUM
o0pa3oM, B OOJBIIMHCTBE CIIy4aeB HE MO3BOJISA CHEIHATNCTaM, UMEIOIIUM
psAn OOIIMX TEOPETHYECKUX MO3HAHWUM, NMPU BO3HUKHOBEHUH CIIOPOB HX
pE3yNbTaTUBHO pa3peliaTh. B cBsA3M ¢ 00JIb1I0M 3arpyKEHHOCTbIO, HAIMYUEM
CTPOTO PErJaMEHTUPOBAHHBIX MPOLECCYAIbHBIX CPOKOB U  MPOLEAYP
paspelieHus CIOpOB, CyAbl TAaKKE HE IMO3BOJISIOT OBICTPO, 3KOHOMHUYHO,
KOH(UAEHIMATbHO, H3(P(EKTUBHO peliaTh CHOPbl, OCTABISISA  MOCIE
KOH(pIMKTa y 00eHX CTOpPOH CIOpa YYBCTBO HEYIOBJIETBOPEHHOCTU W
AMOIIMOHAJIBHOTO HECHOKOMCTBa. Bce emie Oomplie ycloxXKHSETCA, KOrja
BCTaeT HEOOXOAMUMOCTh Pa3pellieHusl CIIOPOB C YYAaCTHEM CTOPOH U3 pa3HbIX
cTpad. B 3Toi1 cBA3M, COpBI MEXAY rpa)kIaHaMu U KOMITAHUSIMU TOCYJapCTB
A3narcko-TUX00KEaHCKOIO PernoHa UMEOT CBOI OCOOCHHYIO YHUKAJIbHYIO

1 .
*® Tpesnnent Accommarmu MeanaTopoB u mocpeaankoB ATP, renepanbrbii aupextop OO0 "MexmyHapo Has
opuaudeckas  kommaHus — "BunHmpps", ynpasnstomuit  maptHep — kojulermu  aaBokaToB  "Ilpemsbep",
po(eCcCHOHATBHBIN MEANATOP, apOUTp APOUTPAKHOTO IEHTPA IIPU HHCTUTYTE COBPEMEHHOTO apOUTpaxa.
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cnenuduKy MPUCYIIYI0 JAHHOMY PETHOHY, CBSI3aHHYIO C MHOTO0Opasuem
KYJIBTYp U CyOKYJIBTYp, HCTOPUIECKUMH U TMOTUTUICCKUMU OCOOCHHOCTSIMU
pa3BUTHS JAaHHOTO peruoHa. [loaTomy Meamanus Kak COBEpPUIEHHO HOBas
npodeccusi, MPeACTaBIAIoNas co00 MEKIUCIUIUIMHAPHYIO HAYKYy, MOXKET
MO3BOJIUTh, YUYUTHIBASI BCE BBIIIE IEPEUNCICHHBIE OCOOCHHOCTU U MOXKETaHUs
KOKJIOW U3 CHOPAIIUX CTOPOH, HambOosiee 3(PPEKTUBHO U Pe3yJbTAaTUBHO
paspemniath KOH(MJIUKTH HA UX JIIOOOW CTaJuu, OCTaBJIsAs MOCce KOH(IMKTA y
00erX CTOPOH CHOpa YYBCTBO YJAOBJIETBOPEHHOCTH M 3MOIMOHAIBLHOIO
CIIOKOWCTBA.

B »53TOil cCBsI3M, yuuTHIBasT CBOW MPAKTUYECKUW OMBIT, OOpalar
BHUMaHUE Ha psijl (HAKTOPOB, KOTOPHIE OCIOXKHSIOT MPOBEACHHUE IMPOIETYP
MEIUallMi W TEePEeroBOpPOB, KOTOpPhIE HEOOXOJUMO YYUTHIBATh MpPH
pa3pelIeHUH CIIOPOB C Y4aCTUEM CTOPOH U3 pa3HbIX rocynapctB ATP, utoObl
JOCTUYb MOJOKHUTENBHOTO PE3YJIbTATA.

OnHuM W3 TMEPBBIX HEMAJIOBAXHBIX (PAKTOPOB, BIMSIONIMX HA
PE3YJAbTATUBHOCTh pPa3pelICHUs] CIIOpa C YYacTUEM CIOPSIIUX CTOPOH W3
pa3HBIX CTpaH, SBISIOTCS WX KYJIbTYPOJIOTHYECKHUE W  PEJIUTUO3HBIC
0COOEHHOCTH.

Ha ceroansimiauii 1eHb, B MIUPOKOM TMOHUMaHUM cuutaerca, urto ATP
oObenuHsAET 58 cTpaH M TEPPUTOPH, Kyda BXOJAT CTpaHbl THXOOKEaHCKOM
Azuu (bpyneit, I'oukonr, Beernam, Munonesus, Kamoomka, KHP, KH/IP,
Poccusa, Cunranyp, Taunann, FOxuas Kopes, Snonus u T.1.), 3amaaHoro
nooepexbs HOxuoit Amepuku (KomymOusa, Ilepy, Yumu, OxBanop),
ceBepHoro nobepexns CeBepHoit AMepuku (I'Batemana, ['onaypac, Kanana,
Kocra-Puka, Mekcuka, Huxaparya, Ilanama, CanwsBamop, CIIA u np.),
ABctpanus, HoBas 3emanaus.

Nuorpa x pernony otHocat Henan, Monronuto, Coro3 Mesituma, Maauto,
[Ipu-Jlauky, banrnagen, KaKk  BHEpPETMOHAJIbHBIC rocyzapcTna,
OKa3bIBAIOIIIME BIUSHUE HA Pa3JIMUHbIE COOBITHS B PETHOHE.

COOTBETCTBEHHO B PETHOHE CKOHIUEHTPUPOBAHBI COTHU HApOJIOB H
HApPOJIHOCTEM, KOTOPBIM CBOMCTBEHHBI CBOU WHIUBUyJIbHBIC
XapaKTepPUCTHUKA MEHTAJIUTETa, MBINUICHUSI, MOHUMAHHUs MOpald H
HPAaBCTBEHHOCTH, OOBIYAEB, HJTUKETA, TPAJAUIUN, KOTOpPbIE HEOOXOIUMO
u3y4yaTh M YYUTHIBATh MEAHATOpaM MpHU Pa3pelieHuH JI00ro cropa ¢
y4aCTUEM CTOPOH U3 pa3Hbix TrocynapctB. [lpu s3ToMm, riobanuzanus,
MOJIepHM3aIMs 00IecTBa, MEKHAIIMOHAIbHBIE Opaku, KOTOpPhIE B KAKOM-TO
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poJie BEAYT K CTUPAHUIO PA3IUYUNA MEXIY STHUYECKUMH TPYIIaMH, C OJHOM
CTOPOHBI CIIOCOOCTBYIO TOMY, YTO TMOSIBISIIOTCS COBEPIICHHO HOBBIE (POPMBI
MEXHAIMOHAIBHBIX KYJIBTYP, KOTOPbIE TPEOYIOT CBOETO U3YUYEHUs, C IPYyron
ctopousl B ATP rnoGanbHble TPOLECCHl HACTOJNBKO 3HAYUTEIHLHO HE
OKa3bIBAET CBOETO BIHMAHUS Ha CaMOOBITHOCTh KYJbTYpPhl KaKI0H
HApOJHOCTH, YTOOBI MOJIHOCTHIO €€ YHUUTOXUTh, a JIUIIb MPUIAET el HEKYIO
HOBYIO (DOPMBI BBIPAXKEHUS U PA3BUTHSL.

Jlerno B TOM, 4TO MPH pa3pelIeHUuH JII0O00ro Cropa UMEETCs JIB€ CTOPOHbI
KOH(DJIMKTa, HA30BEM WX — BHEIIHSSA, KOTOPYIO OTKPBITO O3BYYHBAIOT
CTOPOHBI M KOTOpasl BBIpAXAETCS B WX MaTepUAIbHBIX HWHTEpecax, u
BHYTpEHHSIs (CojepkKaTellbHas U TMOJCO3HATENbHAs1), KOTOPYIO CTOPOHBI HE
03BYYMBAIOT JApPYT JAPYry W HE BCErla €€ OCO3HAIOT, T.K. OHa CBS3aHA C
BHYTPCHHUMH YOSKICHUSAMH, 3aJI0’)KCHHBIMA CEMbEH M OOIIECTBOM €Ille Ha
JTame B3pOCIeHUs uejoBeka. VI Ha 3TOM 93Tame BO3HUKAIOT MPOOJIEMBI B
pa3pelieHny Cropa MEXy CTOpOHAMHU KOH(IMKTA U3 Pa3HBIX TOCYNapCTB,
T.K. Y CTOPOH BO3HHMKAET HE TOJHKO KOH(IMKT MaTepuaIbHbIX HHTEPECOB,
KOTOpBIE CTOPOHBI TMBITAIOTCS Pa3pelInTh MPU MOMOIINM MEAuaTropa, HO U
KOH(JIUKT KyJIbTYp U PEITUTHI, KOTOPbIE HE MO3BOJISIOT CTOPOHAM CIIBIIIATH,
NOHUMATh APYT ApPYyra U JOTOBOPUTHCS Ha Ooliee riryOOKoM ypoBHE. B 3Toi
CBS3U, MEUATOP JOJDKEH 00Ja1aTh TTyOOKMMH TTO3HAHUSMH OCOOEHHOCTEH
KyITbTypbl W PEIWTAA OOPATUBIIMXCS CTOPOH, OMBITOM, YTOOBI YBHUIETH,
yCHBIIIATh M CTaThb HEKUM TMPOBOJHUKOM U TEPEBOJYUKOM MEXIY
CTOPOHAMHU C LEJbIO Pa3pelleHus Cropa.

K npumepy, He cobmtoieHre OOBIYHBIX MPaBUI ITUKETA U KYJIbTYPHBIX
ocobeHHOCTeN co cropoHoil cmopa u3 IOxnHoit Kopen wiu SAnonun
(HEYBOKEHHE K CTATyCy M BO3PAacCTy) MOKET ObITh BOCHPHUHSITO B KaueCTBE
HEYBa)KEHHUs, TPyOOCTH M arpeccuu K CTOPOHE KOH(IMKTa, YTO TOBIICYET
IpeKpaIieHue JII0OBIX MUPHBIX IEPETOBOPOB C JAHHOU CTOPOHOM.

Eme ogauM HeMaJoBaXHBIM  (PaKTOpoOM, KOTOPBIM HEOOXOIUMO
VUUTHIBATh TMPU PaA3PEIICHUH CIOPOB MEXIYy CTOPOHAMU W3 Pa3HbIX
rOCylapCTB M KOTOPBIM OCJIOXKHSIET TPOBEACHHUE TMPOLEAYp MeEIUaIiu
ABJISICTCSl JIMHTBUCTUYECKUM acrekT. MHorooOpasue s3bIKOB HEMHHYEMO
MOPOXKAAET CI0KHOCTHU B IIEPEBOJIE Y IOHUMAHUU IPYrou cTopoHsl. U 31ech
BO3HHMKAET MpoOsieMa S3BIKOBOTO Oapbepa HE TOJBKO MEXIYy CTOPOHAMU
Criopa, HO M MEXJy CTOpOHaMu U MeauaTopoMm. Ilpu stom, oOpaieHue K
yciayraM — Npo(ecCHoHaIbHBIX MEPEBOAYMKOB HHKAaKMUM O00pa3oM He
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CIIOCOOCTBYET pa3pelIeHUI0 KOH(JIMKTOB, a MOPOHW MOTYT MX M yCYyTryOHTb
HETOYHOCTBIO TEPEBOJI, THUIOTETUYECKOM BO3MOXKHOCTBIO pa3riallCHUs
KaKou-mn00 KOHPUACHIMAIbHOM HMHPOPMALMK IO CHOPY IMEPEBOTUMKOM,
co3JaHueM HEKOMGOPTHBIX YCJIOBHH IS TIEPETOBOPOB B CBS3U C
PUCYTCTBUEM TPETHEl CTOPOHBI, HE SBIIAIONIEICS CTOPOHON KOH(DIUKTA.

K npumepy, mumpoko u3BecTeH ciyyaid, npousomenmuii B 1980 r. B
Upane ¢ cexperapem OOH Kyprom BanbaxaiiMoM, KOTOpBI PUOBLT TyAa €
[EIbI0 TIPOBEACHHUS TIEPETOBOPOB 00 OCBOOOXKICHHH aMEPUKAHCKUX
3as10’)kHUKOB. Korna Banpaxaiim puObsut B Terepan, oH 3asBWI: «S mpuObLI
KaK MOCPETHUK, YTOOBI OOCYIUTh YCIOBHS KoMIpomruccay. Ha dapcu cioBo
MOCPEIHUK HWMEET 3HAUYCHUE «HA30MJIEBbI, HE3BAHHBIM TOCTH», a Ha
MEPCUACKOM TMOJIXOJAIIECE IMOJ CIOBO «KOMIIPOMHUCC)» HMEET HETATUBHYIO
OKpacKy, OJIM3KYIO0 K MpPeAaTebCTBY. B CBS3U C HETOUHBIM MEPEBOJIOM €TI0
cinoBa Obut UHTEpHpeTUpoBaHbl B CMMU Kak «HE3BaHBIM T'OCTh, KOTOPBIHA
PUOBLUT KOMIIPOMETHPOBATH KEHCKYI0 MOPAIIby C IHEeIb0 YHU3UTh Upan''.
Coyctst yac mocnie 3asBieHUs BanpaxaliMa pa3bsipeHHbIC MpaHIbl HAdald
OpocaTh KAMHH B €r0 MalIuHY.

B ucropum u3BecTeH M enie OAUH Cily4ad, KOTOPBIM HENPABUIBHOTO
nepeBo/Jia, KOTOPhIH uMen 0oJiee JpaMaTUYHbIE UCTOPUUYECKHUE TOCIIEACTBUSI,
Korma B wutojie 1945 1. mnpeacTaBUTENM COIO3HBIX CTpaH HEBEPHO
MHTEPIPETUPOBAIN CIOBO npembep-munucTpa Anonnn Kantapo Cyasyku
«mokusatsu», KOTOpoe UMEET HECKOJIbKO 3HA4eHHH «0e3 KOMMEHTapHEBY,
«MBI 3TO OTBEpraem», «yOuBaTh B THUIIMHE», B 3aBUCUMOCTH OT KOHTEKCTA,
BBICKa3aHHOE Ha IIPEIJIOKEHUE CTPaH AHTUTUTIEPOBCKOM KOAIULUU
noanucare Snonuen IloTcmamckyro aeknapanui O Kanuryjsiuud. B
JeKIapaluy OblIO YKa3aHo, YTO B clydae oTKaza SMOHUI0 KAET «ObICTpOE U
nonHoe yHuutoxkeHuey. IlpasurensctBo CIIIA Bocnpunsno cinoBa Kanrtapo
Cya3yku Kak OTKa3 OT KalUTYJSIIUMK, YTO TIOBJIMSUIIO HA Tpuka3 TpymaHa o0
aTOMHBIX GoMOapaMpoBKax Xupocumsl 1 Haracakn'>®,

Takxe Ha0 yYUTBHIBATH U TO, YTO SI3bIKA HAPOJIOB MUPA UMEIOT Pa3HbIC
TOHAJILHOCTU M CHEUU(PUKY MPOUHOUIECHUS CJIOB, YTO B OTAEIBHO B3SATHIX
CIIy4asiX MOXET BOCIPUHUMATHLCS MPOTHUBOMOIOKHOM CTOPOHOM 3a TpyOOCTh
WJIU OCKOPOJICHUE TI0 OTHOIIEHUIO K APYTOil CTOPOHE.

57 Vunssim F0pu, Bproce Iarton, Pomkep ®umep, «[leperoBops! 6e3 mopaxerus. ['apsapackuii metoay, M., 2013
r., ctp. 71. http://oddlife.ru/989/
1% https://inosmi.ru/world/20150314/226841484.html
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Eme omauM ¢akTopoM, KOTOPBIA OCIOXKHSET MPOBEACHUU MPOLEIYD
MEJIMALUHU [PU Pa3PEIICHUN MEKHAINOHAIBHBIX CIIOPOB SBJISIETCSA ITPABOBOU
acnekt. B ATP cTpanbl MMEIOT pa3Hble MPaBOBbIE KYJIbTYphI (0OIero,
POMaHO-TEPMAHCKOTO,  MYCYJIBMAaHCKOTO,  MHIYCCKOTO,  HYAEHCKOrO,
COLIMAIUCTUYECKOTO MpaBa). B cBsi3u ¢ 3TUM, B paMKax MpPOUEAYp MEIAUALNH
BO3HUKAET MHOXKECTBO BOIPOCOB: IPAaBOM KaKOM CTOPOHBI CHOpa
HE0OXOAMMO PYKOBOJICTBOBATHCS, €CJIM CTOPOHBI HE CMOIJIM JIOTOBOPUTHCS U
OTKAa3bIBAIOTCS PUMEHSATH IIPABO CTPAHBI IIPOBEICHUS ITPOLENYPHIL, 110 ITPABY
KaKoi CTOpPOHBI criopa HE0O0X0auMO OGOPMIIATH JOKYMEHTAIMIO B paMKax
MPOLEAYPHl MEIWAlMK, BO3HUKAIOT BOIIPOCHI MCIOJHEHUS MEIHATUBHOIO
COTJIAllIEeHUs] Ha TEPPUTOPUU CTOPOHBI, B3SBIIEH Ha ce0s JOTrOBOpPHbBIE
00s13aTeNbCTBA W HE BBINOJIHUBLIEH UX (Jeraju3anus MEIHaTHBHOTO
COTJIAILIEHHS Y€pe3 CyAbl WM B PaMKax COrJIAIEHHsS O MPAaBOBOM MOMOIIHM
WM NPUBEIACHUS B HCIIOJHEHHUE OIOBOPOB, 3AKIIOYECHHBIX MEXIY I'pakaa-
HaMH WU HOPUAUYECKHMHU JIMIAMH TOCYIAapCTB CTOPOH CHOpa, B CIydae
HaJIN4HMsl, HHBIC ITIPABOBBIE HHCTPYMEHTHI).

Takke HEOOXOAMMO YYUTHIBATH W TO, YTO MPABOBBIE CHUCTEMBI IO-
pPa3sHOMY PErIaMEHTUPYIOT U TOJKYIOT TOT U WM MHOU BOIIPOC, B CBSA3U C
9YeM, BO3HUKAIOT MPOOJIEMBI Pa3HOTO MPABOBOIO COAEPKATEIHHOTO BOCIIPHUS-
THs CTOPOHAMM IIEPETOBOPOB MPEAMETA CIIOpa.

He wmanoBaxnoe BiIMsSHME Ha pe3ynbTaT B NPOBEAECHUHA NPOLERYD
MEJIMAlUU OKa3bIBACT OTHOLIEHHME K CTATyCy B COLMAIBHOM HEpPAPXUU H
TEHJIEPHBIM Pa3JIMYMsIM B TOM WA UHOM CTpaHE.

K nmnpumepy, B psge CTpaH a3uaTCKOro pPErHMOHA COXPaHAKTCA
KOHCEPBAaTUBHBIE YCTOM M OTHOLIEHWE K KEHIIWHAM W CTAaTyCy CTOPOHBI
IeperoBopoB. B CBA3M ¢ 3THUM, B paMKax IEPErOBOPHOIO IIPOLECCa MOTYT
BO3HHMKHYTH psia mnpodseM. K mnpumepy, ecim OAHY U3 CTOPOH cropa
IPEACTABIACT JKCHIIMHA WIM MY)XKYMHA, CTaTyC KOTOPOI'O HMKE CTaryca
IPYrol CTOPOHBI CIIOpa, TO BTOpas CTOPOHA, KOTOPYKO MNPEACTABISAET
MY>KYMHa MOXET JIN0O BOOOILE 0TKa3aThCs OT MEPErOBOPOB, TOCUUTAB CEOS
YHIDKEHHOM, JMOO COrjJacuThCs BCTYNUTh B IEPETrOBOPHI, HO JIOBEPUTH
BEJICHUE IIEPETOBOPOB JHIly, CTATYyC KOTOPOIO COBHIAAACT CO CTAaTyCOM
IIPOTUBOIIOJI0KHON CTOPOHBI.

OrpoMHy10 poOJib B JOCTHKEHHHM yCI€Xa B IPOBEICHUU IPOLENYpPHI
MEIUalid WrpaeT JUYHOCTh CaMOro IOCPEAHHMKA, €ro oOpa3oBaHHE U
npakTH4eckuid onbIT. OgHako, B Kaxaoil ctpane ATP cymiecTByroT cBou
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MOJAXO0JIbI K YPOBHIO 0Opa3oBaHUS M MOATOTOBKH MeawatopoB. [lpuuem
YPOBEHb TOJTOTOBKHA BapbUPYETCS OT HECKOJBKHUX YacOB JI0 HECKOJIBKUX
MECSIIEB, MporpaMma MOATOTOBKM MOXET COJIepKaTh O0ydeHHE OCHOBaM
KOH()JIUKTOJIOTHH, TICUXOJIOTHUH, TPaBa, TEXHOJOTHUSM Pa3pEIICHHs CIOPOB,
TaKk W BOOOINE UX HE COJEP)KaTh, MO UTOTY OOYYECHHS] MOXKET BbIIaBaThCS
JOKYMEHT JIMIICH3USI, pa3peIIcHNe Ha BEJCHUE IEATEeILHOCTH TMOCPEIHHKA,
TaK ¥ HeT. B CBsA3W ¢ 3TUM, BO3HUKAIOT CYIIECTBEHHBIE CJI0KHOCTH B BEIOOpE
MeJuaTopa CTOPOHAM CIIOpPa, KOTOPBIM OBl IETUTUMHOTO, KOH(DHUICHIIMAIIBLHO,
0e301macHO, rPaMOTHO MOT TIPOBECTH IEPETOBOPHI WM MPOIIETYPY METUAIHH.
B nanHoM cnydae, Hanmmuue OOJBIIIOTO KOJMYECTBA PErajuil W craryca y
MeIuaTopa HE rapaHTUPYeT HaJWYHe Y HEro MPaKTHYCCKUX CIOCOOHOCTEH
PE3YIBTAaTUBHO ¥ TPAMOTHO pa3pemiaTh CIIOPhI MEKy CTOPOHAMH.

Hamo 3ameTuTh, 4TO TIPOBEICHHUE TIEPETOBOPOB MEXKIY KOPITOPAIHSIMHU,
3apEeTUCTPUPOBAHHBIMUA B PA3HBIX T'OCYJAPCTBAX, UMEET CBOW yHHUKAaJIbHBIE
OCOOCHHOCTH, 4YTO TAaKXKE€ OCIOXKHSAET IPOBEACHUE MPOLEAYp MeEIUAIIH.
Jleno B ToMm, 4TO B paMKax TaKMX MEPETrOBOPOB, KAaK MPABUIIO, C KaXKIAOU
CTOPOHBI YYacCTBYIOT HECKOJbKO Jull. [Ipm sTomM y Kaxmgoro nwuia, 3a
KOTOPBIMU MOTYT CTOATH 11€JIbI€ KOJUIEKTUBBI KOMIIAHUM U MHOTOYHCIICHHbBIE
PYKOBOJHTEINIA, UMEIOTCS CBOM MHTEPECHI M CBOM IMOHATHSA, KOTOPHIE MOTYT
pPacXOIUThCA M YacTO PACXOMSTCS C HMHTEpEeCaMU BIIAJIETBIIEB KOMITAHUU.
B cBsi3m ¢ 3TM mporiecc ABYXCTOPOHHHX IIEPETOBOPOB IEPEXOJIUT B
MHOTOCTOPOHHHI ¢opmar, B paMKax KOTOPOTO MEAMATOPy HEOOXOIUMO
pasTpaHUYUTh H BBIACIUTH TMPEAMET CIopa HMMEHHO CTOPOH CIopa
KOPIOpaluii, a He UX MOJDKHOCTHBIX JIUI, KOTOPbIE MOTYT MpECie0oBaTh
CBOM JIMYHBIE TICJTH W BBITOJIBI.

[Ipu mpoBeneHun MNpoOUEAYP MEAUAIUM HEOOXOIWMO YUUTHIBATH H
MOJINTHYECKHUE, YKOHOMUYIECKUE, HCTOPUUIECKUE (PAaKTOPBI, TIPOUCXOISIINE B
rocyJapcTBax CTOPOH CIOpPa, a TAKXKE CTEPEOTHUIIBI, KOTOPHIE CYIIECTBYIOT B
OTHOIIIEHWU KaKJIO0TO HapoJa WJIM TOCYAapCTBa U HE UMEIOT HUYEro OOIIero
C pealbHOM JEHCTBUTEIHLHOCTHIO, HO KOTOPBhIE MOTYT OKa3bIBaTh OTMpEJie-
JAEHHOE BJIMSHUE HAa CTOPOHBI CIOPA, 3aCTaBIIsIs 3a0JIyKIaThCs, YTO CTOPOHA
HaxoIuTca B Oojiee CWIBHOM WM Ci1a00H TMO3UIMU TpU MPOBEIACHUU
MIEPETOBOPOB.

Bo Bcem MHOroo0pasuu HaydHBIX HCCIEIOBaHUU cdepa MpOBEICHUS
MEPETOBOPOB M TPOILEIYp MEAUAIlMd C YyYacTHEM CTOPOH U3 Pa3HBIX
rocynapctB ATP yuuThiBas BCe BBIIIEC M3JI0KEHHBIE OCOOCHHOCTH SIBIISIETCS
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HEU3y4eHHOU. B CBs3uM C 3TUM, BCTaHET HEOOXOAMMOCTH MEIuaTopam H3
rocynapctB ATP 00beAMHUTH yCUIUS B H3YYEHUU BCEX AaCHEKTOB H
0COOEHHOCTEN BEJEHUs MEPEroBOPOB MEXK]y CTOPOHAMHU CIIOpa M3 Pa3HBIX
roCyJapcTB, MMPOU3BOINTH OOMEH OTBITOM, BHIPA0ATHIBATH OOIHE CTPATETUN
U CIIOCOOBI MPEOO0JICHUS CIOXKHOCTEN B IPOBEACHUM MPOLIEAYP MEIUALUK U
MIEPEroBOPOB MEXKJYy CTOPOHAMM CIOpa U3 Pa3HbIX TOCYJapcTB (IIPaBOBHIE,
SI3bIKOBBIC, KYJIbTYPHBIC, PEITUTHO3HBIC U T.JI.), BHIpa0OTaTh OOIINE METOIUKH
0Oy4eHHS TTOCPETHUKOB ¥ KPUTEPHUH OIICHKU WX MPO()ECCHOHATBEHOTO YPOBHS
KOMIIETEHTHOCTH.
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Hugo Humberto Soler Moreno**

Mediation and arbitration as a response to the transnationalization
of business and law: the Colombian experience

Since the promulgation of a political Constitution in 1991, the Republic
of Colombia has initiated a process of opening up economically to
international markets, as well as implementing policies aimed at promoting
foreign investment in the country.

One of the measures taken by the Colombian government to encourage
foreign capital investment in the Colombian market was the signing of
International Investment Agreements (I1A).

Currently, Colombia has 13 IIAs, six Free Trade Agreements (FTA)
with investment chapters, with some countries like Mexico, Chile, the
Northern triangle (Guatemala, El Salvador, Honduras), EFTA (Switzerland,
Liechtenstein, Norway and Iceland) and seven Agreements on
Encouragement and Mutual Protection of Investments (APPRI by its initials
in Spanish), also known as, Bilateral Trade Investments (BTI) with Spain,
Japan, Switzerland, Peru, China, India and the UK,

Legal Framework

In view of the fact, that the signing of the IIAs by the Colombian State
may generate possible controversies in its interpretation or application,
decided to issue a series of rules that serve as a guiding legal framework for
both, international companies and for the defense of interests and assets of
the nation.

To this end, on July 12 of 2012, the Congress of the Republic of

141

Colombia promulgated Law 1563, which establishes the legal framework

applicable to cases submitted to national and international arbitration courts,
and also for update the legislation to modern international standards'**.
The part corresponding to international arbitration is found in Section

Three of the aforementioned law, which is based on the norms established by

139 FEFU School of law student.

10" http://www.tlc.gov.co/publicaciones/6420/acuerdos_internacionales de inversion vigentes (Retrieved on
August 30, 2018)

U hitp://www.bogotajuridicadigital.gov.co/sisjur/normas/Normal .jsp?i=48366 (Retrieved on August 30, 2018)

142 Rodriguez Mejia Marcela. Una aproximacion al régimen del arbitraje nacional del nuevo estatuto del arbitraje en
Colombia Ley 1563 de 2012. Revista de Derecho Privado. 2012. no. 23 pp 379 a 417.
https://revistas.uexternado.edu.co/index.php/derpri/article/view/3312/2962
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the UNCITRAL'* Model Law on International Commercial Arbitration, as
well as the international treaties signed by the Colombian nation and the
national legislation.

Likewise, the President of the Republic promulgated Decree 1939 of
September 9, 2013'*, and the Resolution 305 of January 27 of 2014'*, in
which he established the procedure and appointed the public entities in
charge of dealing with international investment disputes due to the
application or interpretation of International Investment Agreements.

Arbitration Procedure in Investment Disputes

Arbitration of Investment disputes in Colombia consists of two stages:
first is the stage of consultations and direct or friendly arrangements, and the
second is international arbitration.

a. Stage of consultation and direct agreement or “cooling-off period” **®

In the first stage, the foreign investor and the Ministry of Trade, Industry
and Tourism have a term of 6 months to one year to analyze possible partial
or complete solutions to disputes arising from the application or
interpretation of IIA’s.

This dispute resolution mechanism is activated'*’ by submitting a written
notice of the dispute; this letter should be addressed to the Department of
Foreign Investment and Services of the Ministry of Commerce, Industry and
Tourism.

The Ministry of Trade, Industry and Tourism is the only representative
of the Colombian state in negotiations with a foreign investor.

Full or partial agreements reached at this stage should be recorded in a
written'*® document.

b. International Arbitration Stage

In the event that a friendly settlement or partial agreement cannot be
implemented, the International Arbitration Stage will begin.

143 Gaviria Gil J.A. Comentarios sobre las nuevas normas colombianas en materia de arbitraje internacional. Revista
de Derecho Privado. 2013. no. 24, pp-259 a 281.
https://revistas.uexternado.edu.co/index.php/derpri/article/view/3487/3374

' hitp://www.alcaldiabogota.gov.co/sisjur/normas/Normal .jsp?i=54536 (Retrieved on August 30, 2018)

15 http://www.suin-juriscol. gov.co/viewDocument.asp?ruta=Resolucion/4024020 (Retrieved on August 30, 2018)
146 Castro Pefia M.N., El EStado colombiano ante un arbitraje internacional de inversion. Revista Derecho del
Estado. 2017. n.° 38. pp. 33 https://revistas.uexternado.edu.co/index.php/derest/article/view/4926/5904

147 Resolution 305 of 2014 , article 3 http://www.suinjuriscol.gov.co/viewDocument.asp?ruta=Resolucion/4024020
(Retrieved on September 5, 2018)

148 Resolution 305 of 2014 , article 8 http://www.suinjuriscol.gov.co/viewDocument.asp?ruta=Resolucion/4024020
(Retrieved on September 5, 2018)
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The investor must give notice'* of his intention to file a lawsuit against
the Colombian State in international arbitration courts, in the same terms of
the first stage.

From that moment on, the Colombian State - through the High-Level
Government Instance, The National Agency for the Defense of the State, and
the Inter-institutional Support Group - develops a strategy of legal and
technical protection that permits taking the necessary measures to adequately
protect the interests of the state in the face of international arbitration.

The judicial representation of the Colombian nation before the
international arbitration tribunals, is the head of the Ministry of Commerce,
Industry and Tourism.

The foreign investor and the Colombian state at any time, both at the
stage of direct settlement and during the procedure of international
arbitration, may resort to special or institutional mediation or conciliation to
settle a dispute'’.

International Arbitration Lawsuits Against Colombia

The first lawsuit before the International Court of Arbitration of
Colombia was in 2016"", and to date the Colombian state has been involved
in nine litigations in disputes related to foreign investment.

Most of the demands for international arbitration have been made by
transnational companies for issues of mining concessions, related to
exploration and exploitation of gold and oil, provision of water, electricity,
telecommunications and one in relation to the banking system.

These lawsuits are developed in accordance with the ICSID Arbitration
Rules in eight cases, and in another case the arbitration rules established by
UNCITRAL are applied.

Until now, international courts have not rendered any arbitral awards;
therefore, there are no indictments or decisions in favor of the Colombian
state.

To conclude, I would like to make two observations; the first is that in
relation to BITs, there are two trends; one indicates that foreign investors feel

149 Resolution 305 of 2014 , article 20 http://www.suinjuriscol.gov.co/viewDocument.asp?ruta=Resolucion/4024020
(Retrieved on September 5, 2018)

130 Resolution 305 0f 2014 , article 27 http://www.suinjuriscol.gov.co/viewDocument.asp?ruta=Resolucion/4024020
(Retrieved on September 5, 2018)

151 Glencore International A. G., C. L. Prodeco S. A. vrs The Republic of Colombia, the date the claim was filed with
the International Center for the Settlement of Investment Disputes on March 16, 2016, the Arbitration Court was
formed on August 4, 2016 and is currently on probation.
https://icsid.worldbank.org/sp/Pages/cases/casedetail.aspx?CaseNo=ARB/16/6 (Retrieved on September 5, 2018)
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more secure conducting their business in States that include arbitration
clauses', and the other shows that foreign investment does not necessarily
increase even if the States sign BITs'>.

The prime example is Brazil, which has never signed a BIT but it has the
largest foreign investment of any country in Latin America'>",

Regarding Colombia, foreign investment has been extended to matters
other than oil. Final results will be known only when arbitration awards in the
proceedings that Colombia is involved in are issued and compared to the
benefits it has received from foreign investment'>.

Finally, I would like to point out that because of repeated negative
arbitration against Latin American States, Venezuela, Ecuador, and Bolivia
denounced the Convention of the International Center for Settlement of
Investment Disputes (ICSID).

These countries point out that the Western arbitral tribunals are inclined
to favor foreign investors'°.

In light of this situation, I came up with the idea that in the not too
distant future Latin American countries will begin to go before arbitration
tribunals in Asian countries.

Nowadays, the Hong Kong'"’ and Singapore'”® International Arbitration
Centers are in the top of more used centers by the transnational companies in
disputes about foreign investment.

We live in an era without distances since virtual arbitration " has

become an option that is often used.

32 Franck, S. Foreign Direct Investment, Investment Treaty Arbitration, and the Rule of Law. McGeorge Global
Business and Development Journal. Vol. 19, 2007, 337-373.
file:///C:/Users/solermoreno.u/Downloads/Arbitraje%20de%20inversion%20Colombia%20(1).pdf cited in: Castro
Pena, M. N. El Estado colombiano ante un arbitraje internacional de inversion. Derecho del Estado n.° 38,
Universidad Externado de Colombia, enero-junio de 2017, pp. 23-66. doi:
https://doi.org/10.18601/01229893.n38.02

153 Peterson, L. Bilateral Investment Treaties and Development Policy Making. International Institute for Sustainable
Development; available in: https://www.iisd.org/pdf/2004/trade bits.pdf. (Retrieved on September 5, 2018), cited
in: Castro Pefia, M. N. El Estado colombiano ante un arbitraje internacional de inversion. Derecho del Estado n.° 38,
Universidad Externado de Colombia, enero-junio de 2017, pp. 23-66. doi:
https://doi.org/10.18601/01229893.n38.02

154 Castro Penia, M. N. El Estado colombiano ante un arbitraje internacional de inversion. Derecho del Estado n.° 38,
Universidad Externado de Colombia, enero-junio de 2017, pp. 23-66. doi:
https://doi.org/10.18601/01229893.1n38.02

"% ibidem

15 https://www.ictsd.org/bridges-news/puentes/news/ecuador-finiquita-convenio-con-el-ciadi (Retrieved on
September 5, 2018)

"7 Cheng T., Liu J., International Arbitration Russia Turns East: The use of Hong Kong Arbitration for Russian
Disputes, Kutafin University Law Review Volume 4 Issue 2, 2017

138 Kawamura A., International Commercial Arbitration- The Japanese View, Kutafin University Law Review
Volume 2 Issue 2, 2017, p. 284-287
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MATEPUAJIBI ME)KI[YHAPOI[HOﬁ
HAYYHO-IIPAKTUYECKOM KOH®EPEHIIUU
«HPOTI/IBOJL[EPICTBI/IE KOPPYIIIIUUN:
IMPOBJIEMbBI U ITIEPCITEKTUBbBI»
Anexceenxo A.IT. **°

3akon KHP «O Hag3ope»: HOBBII mIAr
B 00pb0€ NPOTUB KOPPYNLMH

ITIpuxon x Bnactu B KHP ee nelictByromero pykoBoautens Cu
[[3uHBIHA O3HAMEHOBAJICS pa3BEpPTHIBAHUEM KaMIlaHUU TI0 OopbOe
NpPOTUB Koppyninu. beia o0bsaBIeHa O0ph0a Kak ¢ MEJIKUMU (MyXamu),
TaK W C KPYMHBIMH (TUTpaMH) KOPPYIIIMOHEpAMHU, a TAKKe KaMIaHUs O
nmouMKe Oerabix kKoppynuuoHepoB (ymc). OduuuanbHbIM JIO3YHTOM
AHTUKOPPYIIIMOHHON OOpBHOBI CTall JIO3YHT «BMECTE OUTHh TUTPOB U MYX,
oxoTuThes Ha jucy (F1E7“da b “fE 0" —E ). Crour ormeTuts, uro

JIO3YHT HE OCTajics JIUIIb HAa Oymare, a ObI aKTUBHO BOTIJIONIEH B YKU3Hb,
OBLTM TIPUBJICUYCHBI K OTBETCTBEHHOCTH KaK OT/EIbHBIE KOPPYHIIHOHEPHI,
TaK ¥ YYaCTHUKU KOPPYIIIMOHHBIX CETEH, OXBATHIBAIOIINX MPOBUHIINU U
BegoMcTBa. Tak, Tonbko B 2014 r. ObuiM BO30YXKJEHBI Jiena Oojiee 4em
NPOTHUB JECSITKAa BBICOKOMOCTABICHHBIX NAPTUMHBIX (YHKIHOHEPOB U
rOCYJapCTBEHHBIX CIyXalluX TpaBUTeabcTBa mpoBuHINU Illanbcu u
MOpUH €€ aJIMUHHUCTPATUBHOTO IIeHTpa r. Taiitoans. 3aTpoHyna Oopbba
MPOTHB KOPPYMIIMA M CHUJIOBBIE CTPYKTYpPBI: OBUIM B3SATHI MOJ apecT U
O0CBOOOXJIEHBI OT JokHOCTed 16 renepanoB Hapoanoit ocBoOoau-
tenpHOM apmuu KHP. ! Huxe NPUBEAEHBl PE3yAbTAaThl NEATEIBHOCTH

npaBooxpanutenbHbiX opranoB KHP 3a 2013 — asryct 2018 rT.

% Namén, D. “Problematicas del arbitraje virtual y algunas reflexiones a la luz del estatuto arbitral internacional

colombiano”. Revist@ E-Mercatoria, vol. 14, N° 2, julio - diciembre, 2015. DOI:
https://doi.org/10.18601/16923960.v14n2.01

10 TTonent xademps! rpaxaancko-npaBoex auciumE ®TBOY BO BI'YAC, uten [IpHMOPCKOTo perHoHanbHOTo
oTneneHus Acconuanmu ropuctoB Pocenn, k. 0. H., e-mail: alekseenko.a.p@gmail.com

1! https:/mew.qq.com/cmsn/20150116/20150116001646
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Pe3yabTaThl aHTUKOPPYNIIMOHHOH KaMIaHHH

Tabnuua 1
62

I'on

Komn-Bo
BO30YKIEHHBIX
hi(Sh)

HpI/IBHe‘-IeHHBIe K OTBETCTBEHHOCTH HanboJiee
HN3BCCTHBIC «TUT'PBI»

2013

51 000

bo Cunaii — unen I[onut6ropo LK KIIK 17-ro co3biBa,
CEKpeTapb rOPKOMa ropoja UEHTPAIbHOT O
noAuYnHeHUs1 YyHILINH;

351 3emunp — unen LK KIIK 18-ro co3siBa u
HavyajgpbHUK KOMHUTETA 10 KOHTPOJIIO U YIIPABJIEHUIO
rOCyIapCTBEHHBIM NMYIIIECTBOM;

JIro Tananp — rinaBa ['ocyapCTBEHHOT O yIIpaBIICHUS
IO JIeJIaM SHEPTE€THUKHU.

2014

41 487

Wxoy FOHKaH — OBIBIINI MUHUCTP OOIIECTBEHHOMN
oe3omacuoct KHP, unen IToctostHHOrO KOMHUTETA
[Tomur610po LIK KIIK 17-ro co3biBa;

Croii [laiixoy — 3aMecTUTeIb IpeAceaaTens

[{enTpanbHOr0 BOEHHOTO COBETa, ujieH [lonuToropo
K KIIK 17-ro co3biBa.

2015

40 834

Croii [[3sHpM — nIpecenaTeNb MPaBJIeHUs U CEKPETaph
naptkoma [lepBoii aBTOMOOMIIBHON KOpHOpaluuu
Kuras (FAW).

2016

47650

Cy Kyn — 3amecturens npeacenarens Becekuranckoro
KoMmuTera HapoaHOro noauTudeckoro
KOHCYJIbTaTUBHOI'O COBETA;

Ban Munb — 3amecturens npencenarens Komurera mo
3/IpaBOOXpaHEHUI0, KYyJIbType u oopazoBannio BCHII
KHP 12-ro co3biBa.

2017

59539

Cynp Yxosnnait — unen [omur6ropo LK KIIK 18-ro
CO3bIBa, CEKpETapbh FOPKOMA ropojia HEHTPAIBHOT O
noxyuHeHus: YyH1uH;

JIn JIMro — MUHHCTpP IrpakIaHCKOM aJMUHHACTPALINU
KHP;

By Aiinn — munuctp roctuiuu KHP;

Usnp Cro — ri1aBHBIN NPOKYPOP ropojia HEHTPATbLHOTO
nomgunHenus [Hlanxai.

2018

JlanHbI1e HE
OMmyOJIMKOBaHBI

Su 1[3uH — OTBETCTBEHHBIN cekpeTaph ['occoBeTa
KHP;

JIto Cusb13u — KOMaHAYOMNA CUHBLBSIHCKAM
POU3BOACTBEHHO-CTpoUTENbHBIM Kopiycom KIIK.

162

CocTaBlIeHO Ha  OCHOBE

URL: http://www.spp.gov.cn

JNaHHBIX ~ oTueToB  ['eHepanpHOi  Hapoanoit  mpokypatyper  KHP.
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B nensix 6onee adgdhexTuBHOrO 006ECreueHus mMporpaMMbl «BMECTE OUTh
TUTPOB U MYX, OXOTUTHCSI HA JIUC», MOCIIE MOYTH JIBYXJIETHETO AKCIIEPUMEHTA,
KOTOpBIM TipoBoamica B Ilexkune, npoBuHuusax lllanbcu u q)KBLISHH,163 20
Mapta 2018 r. Bcekuraiickum coOpaHuEM HApPOJHBIX MPEACTaBUTEIICH
(BCHIT) KHP omo6puno 3akon KHP «O nansope» (HHAHE N [ FHLAIE I 22

7). ' MoxHO ckasaTh, YTO OH HPUHAT BO HCIOJHEHHE HM3MEHEHHH B
Konctutymuro KHP or 11 mapra 2018 r. Tak, B rmaBe 3 HOBOM peaakIHH
Konctutyniun KHP  nosiBuncsa  pasgen  (cr.123-127), mNOCBAILLIEHHBIHI
TocynapcTBeHHoi HamzopHoil komuccun (B K W 2225 01 4) — BeIciemy
HaJ[30pHO-KOHTPOJbHOMY oprany Kwuras, koTopoMy Temnepp, coriacHo cT.4
3akoHa «O Ham30pe», BCE TOCYIAPCTBEHHBIE OPTaHbl JOJDKHBI OKa3bIBATh
NOAJIEPHKKY.

IIpy 3TOM HE CTOWT MyTaTh ATOT OpPraH C MPOKYpaTypou, KOTOpas
corlacHO cT.134, sBusieTcss TOCYHApCTBEHHBIM OpPraHOM Haa3opa 3a
COOJI0/ICHNEeM 3aKOHHOCTH, HO BBITIOJIHSIEMBbIE € (DYHKIIMU OT TOTO, YeM
3anuMaercs Haa30pHast KOMHCCHS, 3HAYMTEIBHO OTIHIAOTCA.

Coramacho m. 7 cr. 62 Koucruryuun KHP, pykoBoaurens
[NocynapctBeHHoit HagzopHod komuccuu wuzdupaercs BCHII. Komwuccus
nogotyeTHa Toibko BCHIT u ¢popmupyetcs Ha cpok, paBubiii cpoxy BCHII
COOTBETCTBYIOIIErO0 CO3bIBA. JIEHBI HAJ30pPHBIX KOMHUCCHWA Ha MeECTax
U30HUpaOTCs TPEACTABUTEIHHBIMA OpraHAMU COOTBETCTBYIOIIETO YPOBHS.
ITpumeuarenbHO, yTO riaBa ['OCynapCTBEHHOW HAA30pHOM KOMHUCCHUM — fH
Csiony — OTHOBPEMEHHO SBIIIETCS 3aMECTUTENIEM pykoBoautesa LlenTpans-
Hoii komuccun KITK no nposepke auctummuabl (FH IR 2 R 4Y) —
Wxao Jbipu. To ectb (akThyuecku STOT OpraH HaxXOAWUTCS B MPSMOU
3aBUCHUMOCTH OT KoMMyHHCcTHUECKOM mapTuu Kurasi.

B nacrosimee Bpemst B KHP «B cepe mpoTtuBomeiicTBusT KOPPYMIIHH
HIMPOKO HCHOJIB3YETCS TMOJ3aKOHHOE HOPMOTBOPYECTBO M HOPMATHUBHBIE
aKThl BHYTPHUIIAPTHIHOrO xapakrepa». '° CBA3aHO O5T0 C TeM, YTO
«MOJABISAONIEe OONBIIMHCTBO TOCYAAPCTBEHHBIX CIYXKAlUX SIBJISIOTCS

1 . . .
% http://russian.cri.cn/news/homeList/380/20180314/102858.html
164 : :

http://www.ccdi.gov.cn/fgk/law_display/6340
1 Ecin 00paTUTBC K TOJNKOBAHHUIO HEPOrIH(OB, KOTOPHIE COCTABISIOT Ha3BaHHWsS JTHX [IBYX OPraHoB, TO
COCTABIIAIONINE Ha3BaHUE NPOKYpaTypsl uepornudbl 1B Gonblne roBopaT UMEHHO 0 HAOMIOAEHUH, HA30PE, B TO
BpeMs Kak uepormudsl I %% nokaspIBalOT He TOJNBKO HAa HAA30p, HO M HAa KOHTPOJb M MPOBEpKy. IlosTomy
Hamzophyto komuccuio 0ojiee TOUHBIM ObLIO ObI Ha3bIBaTh KOHTPOJIBHOI KOMUCCHEH.
1 o v
% CepanpreB B.B. 3akoHOMaTenbCTBO B chepe MPOTHBOACHCTBHs Koppymimi: Poccust m Kurait (cpaBHHTENBHO-
npaBoBoil acmnekrt) // JKypHan 3apy0eHOTO 3aKOHOJATEIbCTBA M CPaBHUTENBHOTO MpaBoBeneHus. 2017. Ne 3.

C. 100.
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qenamu  KIIK». '’ [TosToMy uHbOpPMALIMIO O BO3MOKHOW MPUYACTHOCTH
yuHoBHUKa-uieHa KIIK k xoppynmumum Ha mnepBoM »3Tamne MpOBEpPSET
[entpanbHas komuccua KIIK mo 1mpoBepke AUCHMIUIMHBI U €€
TeppuTOpUaIbHble OopraHbl. C MPUHATHEM XK€ HOBOIO 3aKOHA MAPTUIHBIC
OpraHbl CTaJIM HEPa3JCIIMMbl C TOCYJIapCTBEHHBIMU, a MapPTUKHbBIC
WHCIIEKTOPHI CTAJIM KOHTPOJIUPOBAThH HE TOIbKO PpyHkinonepon KIIK.
CornacHo cr.15 Ha3BaHHOro BbIIE 3aKOHa, [ ocymapcTBeHHas
HaJ30pHAsT KoOMHCCHs, (OpMambHO HE SBISACH OPraHOM TapTHH, MOXKET
MIPOBOJUTH MPOBEPKY B OTHOIICHUH JIFOOBIX JIMI[, KOTOPhIC TaK WU WHAYE
CBSI3aHbI C TOCYAAapCTBOM, Jaxe e€ciau OHW He sABisroTcs wieHamu KIIK. K
TaKUM TpaxJaHaM OTHOCSTCA BCE€ TOCYJAapCTBEHHBbIE T'pPaKIaHCKHE
CITy>Kalllhe, Cy/IbH, TPOKYPOPbI, PAOOTHUKH TOCYIAPCTBEHHBIX MPEANPUATHM,
npenojaBaresid  TOCYJApCTBEHHBIX  IKOJ W BY30B, COTPYIHHUKHU
rOCYJIJapCTBEHHBIX YUPEKICHUN MEIULIMHBI, KyJIbTyphl U cropta. [Ipu 3Ttom
HEMAJIOBOKHBIM sABJsIeTCS TOT (akt, uto l'ocymapcTBeHHas HaA30pHAas
KOMHCCHSI HE BO30YXIAeT yrOJOBHBIC JIe7ia, HO 3aHUMAETCsl PacCieI0BaHUEM,
TaK Ha3bIBAEMOW MPOBEPKOM IUCHMIUIMHBI, U TOJBKO JIMIIb 3aKOHYUB €€,
oOparmraeTcsi ¢ COOTBETCTBYIOUIEH HWHUIMATUBOM B TPOKYpaTypy WIH XKe
OTPAaHUYMBACTCS JAUCIUIUIMHAPHBIM B3bICKAHUEM, MPU O3TOM, IYOJIHMYHO
001 B CMU 0 BeIIBHHYTOM OOBHHEHUH. V3 3TOTO ClieayeT, 4To JIUIIo,
3a/Iep’)KaHHOE MPEJACTAaBUTENIIMU 3TOTO OpraHa (COrjiacHO CT.43 JIMII0O MOXKET
OBITH 3aepkaHoO B OOIIEH CJIOKHOCTH Ha CpPOK He Oojee 6 MecsIies),
JUIIAETCS MpaBa Ha ajJBOKaTa, Tak Kak O(UIMAIbHO YrOJOBHOE JEJI0 HE
B0o30yxneno, u YIIK KHP ne nmpumensiercs. [IpumeuatensHo, uto 0 axre
3aJiep’KaHusl B TeUeHUE 24 4acoB JOJDKHA OBITh MOCTAaBJEHA B U3BECTHOCTH
CeMbsl 3aJIepPKaHHOT0, OJHAKO, € MOXKET OBITh COOOIICHO 00 3TOM IO3KE,
€CJIM €CTh OCHOBAHUS MOJIaraTh, YTO MOTYT OBITh YHUUTOXKEHBI YIUKH.
CorunacHo rnaBe 4 3aK0Ha, KOMUCCHS MOXET cOOMpaTh J0Ka3aTeIbCTBRA,
OmpaliuBaTh CBUJETENICH, U3y4aTh JIOKYMEHTHI, B TOM YHCII€ COJIepKaIlne
TaliHy, MPUBJIEKATh 3KcrepToB W T.A. Ilpm 3rom cormacHo cT.33 3akoHa,
MOJTYYE€HHBIE TAKUM CIIOCOOOM JI0KA3aTeNIbCTBA ABJISIOTCS JOYCTUMBIMU MPU
paccMOTpeHuH jena cyaoM. OueBUIHO, YTO TaKOM MOAXO0/] yIpoIaeT 00ps0y
MIPOTUB KOPPYIILIMH, OJTHAKO, B TO K€ BPEMSsl, 3TO CO3/Ia€T CUTYaIl1I0, KOrjaa
MOTYT TpyOO HapyliaThbCsl MpaBa 4YeIOBEKa, a JNEATEeIbHOCTh MPaBOOXPaHU-

17 Tpoumackuii I1.B. HopMaTHBHO-IIPaBOBOE PeryIupoBaHHe GOPsObI COBPEMEHHOTO KHTANCKOTO FOCYIapCTBA C
Koppymniuel / AktyanbHble po0iembl poccuiickoro npasa. 2016. Ne 2. C. 172.
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TEIbHBIX OPraHOB IOJAMEHSIETCS MHOJKOHTPOJIbHBIM NapTUU MEXAHU3MOM,
KOTOPBII, K TOMY K€, MOXET MPOBOJUTH PACCICIOBAHNE B OTHOLICHHUU JIMII,
K MMApTUH HE OTHOcAIMXCcs. UTo KacaeTcs Haa30pa 3a caMoOll KOMUCCHEH, TO
COTJIACHO CT.53 3aKOHA, KOMUCCHH BBICIIETO YPOBHS OCYIIECTBIIIIOT HAN30D
3a HWKecTosAmUMH KomuccusiMu. [Ipu stom ['ocymapcTBeHHass Haa30pHas
komuccug noxoruerHa i, BCHIT KHP.

BecpMa HHTEpPECHOE TTOOKEHUE 3aKPEIUIEHO B CT.48 paccMaTpuBaeMoro
3akoHa. COTJIACHO €U, €CM JIMIO CKOHYAJIOCh BO BPEMS PACCIEAOBAHUSA, TO
[0 PELIEHUIO HAJ30PHOTO OpraHa JeJ0 MOXET ObITh HE MPEeKpaIleHo.
Heobxogumo 53T0 st TOro, YTOOBI BBISIBUTH HMYIIECTBO, IOJYyYEHHOE
HE3aKOHHBIM 00pa3oM, Tak Kak Jake B Cllydyae CMEPTH OOBHUHSIEMOTO, OHO
MOXeET ObITh KOH(PUCKOBAHO MO pelieHuto cyaa. [Ipencrasusiercs, 4To Takoi
MOJXO/JT 3aCTY’KUBAET BHUMAHHS POCCUMCKOTO 3aKOHOAATENS.

3akon KHP «O namzope» 2018 r. Taxxke Haaenua ['ocymapCTBEHHYIO
HAJ30pHYI0 KOMHCCHIO TOJHOMOYMSMH II0 OCYUIECTBICHUIO MEXIyHa-
POJHOTO COTPYAHUYECTBA B chepe aHTUKOPPYINIMOHHOW AESITEIHLHOCTH, B
KOTOpOH, kctaTtu, Kutaii oueHb mpeycnes, JTOOUBIIUCH 3a MOCJIEIHUE TObI
BBIJIAYM HECKOJIbKUX JIECATKOB KPYMHBIX OETIBIX KOppyHMuuoHepoB. Tak,
cormacHO c¢T. 50 wm cr. 51 3rToro 3akoHa, l'ocygapcTBeHHass KOMMCCHS
KOOPJIMHUPYET MEKIAYHAPOAHOE COTPYAHUYECTBO C JPYTMMH CTpPaHAMHU,
pEeTMOHaMU W MEXKAYHApPOJHBIMUA OPraHU3alUsIMU IS 3aKJIIOUYECHUA U
WCITOJTHEHHST MEKyHApOIHBIX JIOTOBOPOB O 00ph0OE C KOPPYIIIMEH, BhIIa4ue
MPECTYNMHUKOB, CyAeOHON momomu. To ecTh MOTHOMOYHSA, KOTOPbIE paHee
ObUIM 3aKperyieHbl 3a JPYTUMU TOCYJapCTBEHHBIMH OpraHaMH, Terepb
MEPEILUIA K KOMUCCHUHU.

Takum oOpasom, co3manHas B wapte 2018 r. TocymapcTBeHHas
Hajg3opHas komuccuss KHP sBnsercs equHCTBEHHBIM OpraHoM, KOTOPBIN
BIIPABE OCYIIECTBIATh PACCICAOBAHHE KOPPYHUMOHHBIX MPECTYIJICHUM.
bosee Toro, Teneps 3Ta KOMUCCHUS BO3IJIABISET OTAEIBHYIO CUCTEMY OPTraHOB
rocyJlapcTBa — HaJ30PHO-KOHTPOJIBHYIO, UTO MOauepkuBaeTcs KoHCTUTYIH-
er. HecMOTpst Ha HEKOTOPYHO MPOTUBOPEUUBOCTH C TOUKHA 3PEHHS 3aIUTHI
MIpaB YEJIOBEKA, TPOBOAUMBIN B TEUCHHUE JIBYX JIET NEPE] NPUHITUEM 3aKOHA
«O Hazmzope» H3KCIEPUMEHT IMoKa3an 3(PQPEeKTUBHOCTh TaKOro IOIX0/a
00pbOBI ¢ Koppymnumeit. Bpsa au nanseiii oneit KHP Moer ObITh moJie3eH
st Poccum B COBpEMEHHBIX peanusix, OJHAKO, HEKOTOPBIE IOJIOKEHUS
3aKOHA 3aCyKUBAIOT BHUMAaHUSI.
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bupwkos I1.H 168

O koH(puUCKAUUM 10X0A0B
0T KOPPYNUMOHHBIX npectrymiaeHuii B CIIIA

Jng Havama cnemyer moHumarb, uto B CHIA paznmnuaror mpouemypsl
KOH(HCKALIMK: a) C BBIHECEHHEM IPUTOBOPA — «YrOJOBHAS KOH(UCKAIUS»
(conviction-based forfeiture); ©0) mpoueaypsl BEUIHBIX KOH(PUCKAMNA —
«rpaxaaHckas koHpuckarws» (in rem forfeiture). YkazaHHble mpoleTyphI
CXONIHBI B IIENISIX M TPABOBBIX TMOCTEACTBUSIX. B 000MX CiTydasx BHUHOBHBIC
MPUBJIEKAIOTCS K OTBETCTBEHHOCTH TOJILKO MPABOOXPAHUTEIBHBIMU OpPraHaMHu.
OpHako mpu «BEUTHOW KOH(MPUCKAIMUY» MPOLEAYpbl 00Jee TOYHO MOXKHO
KBaIM(PUIIMPOBATh KaK MpPOIEIypbl KBa3U-yrOJIOBHOTO XapakTepa. B nanbHeil-
IIEM TIOHATHUSL «C BBIHECEHHEM TNPUIOBOPa» U «BEUIHBIC» KOH(DUCKAIMU OyayT
UCTIOJIb30BaThCs JJIsi 0003HAUEHUS! STHX pa3inyHbIX npouexyp. Kpome Ttoro,
KOH(HCKAIMS MPUMEHNMA B OTHOIIICHUH OTIPEACIICHHBIX KaTeropuii MMYIIECTBa
(TpaHCHOPT WM JEHEXHBIE CpEACTBA), €CIIM 3aMHTEPECOBAHHBIC JIMIA HE
BO3PAXAIOT MPOTHB Pa3pelieHus nena ¢peaepaTbHbIM areHTCTBOM BMECTO Cy/Ia.

Konduckanus 3a xoppynuuoHHbIe naesiHus npeaycmorpena B CIIA
Kak ¢eaepaibHBIM MPABOM, TaK U 3aKOHOJAATEIHLCTBOM IIITATOB.

Ha ¢QenepansHoM ypoBHE KOH(MUCKAIUs  OCYIIECTBISIETCS B
cooTBeTCTBHH ¢ paszaenoM 18 Ceoma 3akonoB CIIA'® (manee C3): a) § 981
(a) mia xkoHduckanuu Ben U 0) HA ocHoBaHuU pazziena 18 C3 § 982 u
paszaena 28 C3 § 2461 s koH(PUCKAIMKU C BEIHECEHUEM ITPUTOBOPA.

VYKkazaHHbIE MpaBWiia MPEAYCMATPUBAIOT KOH(MUCKAIMIO B CBS3U C
HapyUIEHUsAMH, yKa3zaHHbIMU B pazaene 15 C3 § 78dd-1 u crnemyronmumu
HOpPMaMu: 3aKOH 00 MHOCTPAHHOH KOPPYIIHOHHOM MpakThke' °, pasmen 18
C3 § 201 (monmyuenwe B3STKH), 215 (BO3HArpakJaeHUss WU TOJAPKU 32
Kpenutbl), § 224 (B3SATOYHUYECTBO B cropte), § 666 (XulmeHue WU
B35 TOYHHYECTBO B OTHOIICHHUH MPOTpaMM, (PMHAHCHPYEMBIX (penepambHbIMuU
dongamm), § 1341 (MOUIEHHUYECTBO) U HEKOTOPHIE IPYTHE.

Bcenencreue mmpokoro TonkoBanus B CIIIA TepMuHa «MOIIEHHU-
yecTBO» (fraud) koHpuUCKaMsa NpUMEHSETCS B OTHOLLIEHUH OOJIBIIOTO YHCIIa

18 Bapemyrommii  Kkaeapoil TEOpPHM TOCYIApCTBA M IPaBa, MEKIYHAPOJHOTO IPaBa M CPABHUTEIHHOTO
MpaBOBEACHUS  BOpPOHEKCKOrO  TrOCyIapCTBEHHOTO  YHHMBEpcHTeTa, 1. 0. H., mnpodeccop, e-mail:
birukovpn@yandex.ru

19918 U.S. Code // https://www.law.cornell.edu/uscode/text/18/

170 Foreign Corrupt Practices Act 1977 // https://en.wikipedia.org/wiki/Title 15 of the United States Code
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MPECTYMHBIX JOXOJOB - B 3aBUCUMOCTH OT MPOUEAYyphl. B 11e5oM, B ciayyasx,
KOT/la CYIIECTBYIOT OCHOBAHUS JJII KOH(UCKAIMH, MOXHO KOH(HCKOBATH
caMoO TIPECTYITHO JO0OBITOEC UMYIIECTBO (BellHasi KOH(uUcKalus) Ju0o myTeM
KOH(MHCKALHH C BBIHECEHHEM [IPUTOBOPA B OTHOIICHHH MOCYIUMOTO .
Cormacio no3unuu  BepxoBHoro Cyma CIHIA,  yroJjoBHBIE
KOH(pHCKaUA 03HAYAIOT BHIHECECHUE MPHUTOBOPA B OTHOIICHUH KOHKPETHOTO
M ¥ KOH(UCKAIWS SBISETCS YACTBIO IPHroBopa' . B pesyimbrare, ms
TOTO, YTOOBI KOH(UCKOBaTh UMYIIECTBO Ha OCHOBE MPHUTOBOPA, BUHOBHBIN
JTOJDKEH OBITh CHaualla OCYXJEH TI0 CTaHJapTy <«IpU OTCYTCTBUH
000CHOBAaHHOTO COMHEHHUs». JlOMKHO OBITH YCTAaHOBJICHO «B pe3yJbTaTe
npeolIalanusl J10Ka3aTelIbCTB», UYTO BBISBJICHHOEC HWMYIIECTBO TOJICKUT
KoH(puckanuu. TeM He MeHee, KaKk MPaBUJIO, TPOKYPOP MOXKET J0OUBATHCS
KOH(HCKAIIMU TOJIBKO Ha OCHOBAHMHM OOBHUHUTEILHOI'O MPUTOBOPA, U TOJIBKO
€CJIM OH TOCTAaBUT MOACYJAMMOIO B M3BECTHOCTH O BO3MOKHOCTH KOH(HC-
Kalli¥ ITyTeM BKIIOYCHHS TpeOOBaHWS KOH(PHUCKAIMK B OOBHHHUTEIHLHOE
3aKioueHue CcT. 32.2 @exaepanbHbIX MPaBUI  YrOJOBHOTO CYAOIPO-

1
M3BOJICTB '~ .

IIpu sTOoM KOH(HUCKAIMS HE MOXKET OBITh 3aBBIIIEHHO;
«upe3mepHble mTpadsy He gomyckatorcs. Cyn HOMDKeH YOeAUThCS, 4YTO
KOH(UCKAIMg HE SBJSIETCI «HECOpa3MEpHOM ¢ mpecTymieHuem». Kak
OTMEYAIOT aMEPUKAHCKUE Yy4YEHBbIE, Cy/IeOHBbIC PEeIICHUsS «Pa3MbLIU TpaJu-
IIUOHHBIC PA3IUYUS MEXKAYy TPAKIAHCKOM BEHHONW KOH(UCKAIMEH U
KOH(UCKAIMEH TyTeM BBIHECCHHS IPUTOBOPA B OTHOLICHHH JINYHOCTHY ', W,
B pe3yJibTare, Jaxe MpU BEIIHOW KOH(GUCKAIUM B HEKOTOPBIX CiydasX,
MOET OBITh MPEAMET OTPAHMYECHHN Ha KOHCTUTYIIMOHHBIN 3ampeT MPOTHB
«upe3mMepHbix 1mTpadoBy» (4TOOBI HE OBITH SIBHO HECOpPa3MEPHBIM C
MPECTYIUIIEHUEM).

Konduckanusi orpaHnyuBaeTcsi COOCTBEHHOCThIO Tojacyaumoro. OHa
HE MOKET OBITh MCIOJB30BaHa, €CIM BUHOBHBIA COBEPIIAET MPECTYIJICHUE,
UCIIOJNB3Ysl COOCTBEHHOCTh TpeThero Jnia. OJHAKO TMOCKOJbKY IMPUTOBOP
BBIHECEH B OTHOUIEHWH BUHOBHOI'O, TOCYAApCTBO ITOJIY4YaeT BO3MOYKHOCTH
KOH(MCKOBATh €ro 3aKOHHO MPUOOPETEHHBIE AKTUBBI BMECTO PACTPaYCHHBIX,

KOHBCPCUPOBAHHBIX MJIN CKPBITBIX. KpOMC TOT'0, B OTHOIICHUHU HCKOTOPLIX

1 Cm.: Legislative Guide for the implementation of the UN Convention against Corruption. Second Revised
edition. - Vienna, 2012; Legislative Guide for the Implementation of the UN Convention against Transnational
Organized Crime. Second Revised edition. - Vienna, 2012.

72 hitps://www.supremecourt.gov

'73 Federal Rule of Criminal Procedure // https://www.law.cornell.edu/rules/frcrmp.

7% Cm.: Mitchell, Taylor and Talbot. On Confiscation and the Proceeds of Crime Sweet & Maxwell, 12 Dec 2014.
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NPECTYIUIEHUNA OTIEIbHBIE YJIEHBl MPECTYINHOW OpraHu3aldd MOTYT
MOABEPTHYThCA KOH(QUCKAIMU CBOMX aKTHBOB, HCIIOJIB30BAHHBIX B
OPECTYNHOM JEATENBbHOCTH, JaXe €CIM OHM CaMH HE COBEPIIAIN
npectynubix naessHuid (3akon CIIIA 00 MHBECTUPOBAHUHM TONYYEHHBIX OT
pIKeTa KaluTaaos' ).

B npunnune, kKOH(PUCKYETCS TOJBKO HMYIIECTBO OCYXKJIECHHOTO.
NmyiecTBO TpeThUX JIMII HE MOXET OBITh MPEIMETOM KOH(HUCKaIMK Ha
OCHOBaHMM OOBHUHUTEIIBHOTO TMPUroBOpa. TeM HEe MeHee, UMYIIECTBO,
HaXOJISIIEeCs Y YIIOJTHOMOYEHHBIX JIUIl, COYYaCTHUKOB WJIH JIUI], KOTOPHIE HE
MOJIYYWJIM  BBITOJIBI, MOXKET OBITh KOH(UCKOBAHO KaK COOCTBEHHOCTh
OTBETUHUKA.

3akonoaateabcTBO CIIIA 0 KOH(HCKAIMU B OCHOBHOM HE ITO3BOJIIET
IepeKIIaIbIBaTh OpPeMs JOKA3bIBAHUS C HHU HPHU BHIHECCHHH OOBHHHTEIBHOTO
MPUTOBOPA B OTHONIICHUU JMYHOCTH, HA B BEIIHBIX pazbuparenbcTBax. [Ipu
KOH(UCKAIIMM C BBIHECEHHEM OOBHHHUTEIHLHOI'O IMPUTOBOpPAa B OTHOIICHUU
uia, OOBHHHUTENb JOJDKEH CHadalla JO0Ka3aTh BUHY TOJCYIUMOIO «BHE
BCSKUX Pa3yMHBIX COMHEHMI», a 3aTeM O003HAuuTh KOH(MUCKAIMIO Ha
MPUHIUMIIE Hamuuusg «0ojee BECKUX JOKa3aTelbCTB». I[lpu  BemHou
KOH(UCKaIMu 0OOBUHUTENb JIOJIKEH YCTAaHOBUTH B pe3yJibTaTe MpeodagaHus
JI0KA3aTeNbCTB, YTO UMYILECTBO SBJISAETCS MPEIMETOM KOHPUCKAIIUH.

NmymectBo, mojiexaiiee KOH(GUCKAIUU, MOXKET OBbITh H3BATO Y
BIAJEIbIIA, WA B MHBIX CIy4YassX XPAHUTCS 10 OKOHYATEIIBHOTO PEHIEHUS O
KOH(UCKaIuu, 4ToObl YOEIUTHCS, YTO OHO OCTAHETCSA JOCTYNHBIM (IIpHU
YCJIOBUHU, YTO €CTh JIOCTAaTOYHBIE OCHOBaHMS IOJararb, 4TO HMMYILIECTBO
NOJIEKUT KOHpuckauuu). OAHAKO, XOTS 3aKOH pa3pelaeT KOH(PUCKALMIO
3aMENAlIINX  aKTMBOB ~ BMECTO  HMMYIIECTBA,  HEMOCPEIACTBEHHO
YYaCTBYIOIIETO MM OTHOCHUMOTO K MPECTYIUICHUI0, PpeaepaibHbIe CY/bl, KakK
NpaBujO, HE MOTYT HAa3HAYUTH JIOCYNEeOHOE U3BITHE «3aMEIIAIOIINX
aKTHUBOBY, T.€. C YUETOM HUMYIIIECTBA, KOTOPOE HE MOXKET OBITh MPOCIIECIKEHO
KaK IIPECTYITHOE.

B cootBerctBuu ¢ pazaenom 21 C3 § 853 (e) mpu koHPuckauu c
BBIHECEHUEM MIPUTOBOPA JIUILY CYJl U3JIA€T OXPaHHBIM Cy/eOHbIN MPUKA3 WU
«IPUHUMATh JIIOObIE JPYrue€ MeEpbl, UYTOOBI COXPAHUTHb JOCTYIHOCTh

175 The Racketeer Influenced and Corrupt Organizations Act 1970 /
https://en.wikipedia.org/wiki/Title 18 of the United States Code

176 Cm.: Paciocco, David M. & Stuesser, Lee. The law of evidence. 3rd Ed. IRWIN Law Inc., 2002; Staff, LII. Rule
902. Evidence That Is Self-Authenticating. Legal Information Institute, 2011; Jill Hunter et all. The Trial:
Principles, process and Evidence. The Federation Press, 2015.
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177
UMYIIIECTBa» ISl KOH(HCKAIUH

Kpome Toro, cym wumeer mpaBo
pactopsiINThCST O  KOH(PUCKAIMM  HMMYIIECTBA B COOTBETCTBHU  C
nporeaypamMu, Hu3NoKeHHbIMH B paszzaene 21 C3 § 853 (e)(4), korna
o yIeXxarias KOHPUCKauy HEABMKUMOCTh Haxoautes 3a npeaenamu CIIIA.
B »sTom ciywae cya BhmpaBe MpuKa3aTh OTBETUMKY PENaTPUUPOBATH TaKOE
uMmymiecTBo. Takxke denepaibHble CyAbl UMEIOT MOJTHOMOYMS MPHU BEUIHBIX
KOH(pUCKAIUAX TPUHATH JIIOOBIE «IEWCTBUS 3aXBaTUThb, 0OE30IACUTh,
MOJACPKUBATh WM COXPAHITh JOCTYMHOCTh HMMYIIECTBA, MOJJIEXKAIIETO
koHpuckanuun» (pazaen 18 C3 § 983 (j)), a Takke MOJHOMOYHUS MO BbIJaye
opaepa 00 apecte (pazaen 18 C3 § 981 (b)).

Hcnonb3oBaHne  MpeaBApUTEIIBHBIX  O0ECHEUUTEIBHBIX MEp B
OTHOIIIEHUM OAHKOBCKUX W (PMHAHCOBBIX JOKYMEHTOB BO3MO>XHO, HECMOTPS
Ha TO, 4TO 3aKOH O TaliHe (PMHAHCOBBIX onepaum?l178 B LIEJIOM 3ampenacT
packpeiTHe  HMHPOPMAIIMM  OpPraHaM TOCYJAapCTBEHHOW  BJIacTH  Ha
dbenepaTbHOM ypOBHE O€3 YBEIOMJICHHMS KIHMEHTa M BO3MOXKHOCTH JIJIs
KJIIMEHTa OCHOPUTH pelieHrue. B To ke BpeMsi UMEITCSI MHOTOYUCIICHHbBIE
WCKJIIOUEHHMSI, KOTOpbIe 00€CleunBatOT CBOOOAHBIA MOTOK HMH(POpPMALUU B
OpraHbl MPOKYypaTypbl OTHOCUTEIBHO KOPPYILIMU U OTMBIBAHUS JICHET.

B cdepe ynpaBieHus apecToBaHHBIMU aKTUBAMU, €CTh JBa TIEPBUYHBIX
MpaBOOXpaHUTEIbHBIE (OHIA, B KOTOpPHIE TMOCTYHAalOT JOXOABI  OT
koHpuckanuu: a) Doux koHbuckanuu MunuctepctBa  HOcTunum
(DOJ/AFF)m, JNEUCTBYIOIIUI B COOTBETCTBUM ¢ pazjaeinom 28 C3 § 524(c), u
6) ®onyg kouduckaumm MunncrepctBa ®uuanco (TFF) '™ | ubs
NEesATENIbHOCTh peraaMmenTupyercs pazaenom 31 USC § 9703.

Takum o6pazom, CIIIA umeer ABe cXxembl KOH(UCKAIMU, KOTOpPHIC
00€CleunBalOT OCHOBY [JJisi M3BATHS HMYIIECTBA, TMOJYYEHHOTO OT
npectyrieHuid. OH BKJIOYAaeT B ce0s M KOH(UCKAIMIO C BBIHECEHUEM
MPUTOBOpa B OTHONIICHUH JIMIA, M «TPAKIAHCKYIO KOH(HUCKAIUIO
MMYIIECTBA», UCHOJB3YEMYIO BHE PAMOK YIOJIOBHOTO Iipouecca. Bo Bropou
MIPOIEYPE MOXKET OBITh M3bsITa COOCTBEHHOCTh, €CIIM OHA, C OOJBIIOM
CTEIEeHbIO BEPOSTHOCTH uMeeT KPUMHUHAJILHO-KOPPYIIIMOHHOE

IIPOUCXOKIACHUC.

7 https://www.law.cornell.edu/uscode/text/21/853

'78 Right to Financial Privacy Act of 1978 // https://www.gpo.gov/fdsys/pkg/STATUTE-92/pdf/STATUTE-92-
Pg3641.pdf

' hitps://www.justice.gov

'8 The Department of Treasury Forfeiture Fund (TFF) // https://www.treasury.gov/about/organizational-
structure/offices/Pages/The-Executive-Office-for-Asset-Forfeiture.aspx

126



181
Janunoeckasn A. B.

KoppynuuonHasi cocTaBjisomas NpecTyieHui B cgepe 3aKyNnoK

Cpenu mpectymiieHuid B cdepe 3aKylmokK, Kak TIOCATAIIIMX Ha
KOHKYPEHLHUIO 1 UMEIOIINX KOPPYINLHOHHBIE TPU3HAKU, 0CO0O0 BBIIEISAIOTCS
1) orpaHMyeHuE€ KOHKYPEHIIMM IyTEM 3aKIIOUYEHUsS KapTensd, a HMEHHO
CroBOpoB Ha Toprax (kaprenu Ha Toprax) (cr. 178 VYK P®), 2)
3noynoTpedsienuss B cdepe 3akynok (ct. 200.4 YK P®D) u 3) moakyn
pabOTHUKAa KOHTPAKTHOM CIIy>KObl, KOHTPAKTHOTO YIPaBJSAIOUIErO, WieHa
KOMHUCCUHU T0 TIpoBeAeHuIo 3akynok (ct. 200.5 YK P®). O6uum npusHakoM
Ui TIEPEUYMCICHHBIX NPECTYIUICHUH sBisgeTca cdepa 3aKymnok, TAe B
pe3ysibTaTeé MNPOTUBONPABHBIX JEHCTBUII MPOUCXOAAT COOTBETCTBYIOLIUE
W3MEHEHUSI HETaTUBHOI'O XapakTepa.

Cornacno ct. 3 @3 ot 5.04.2013 1. «O KOHTPAKTHOU cucTeme B cepe
3aKyNOK TOBapoB, pabOT W ycIyr sl 0OeCHedyeHHs] TOCYJapCTBEHHBIX U
MYHUIIUTIATBHBIX HYXI» (J1ajee — 3aKOH O KOHTPAKTHOM CUCTEME) 3aKyTKa —
3TO COBOKYIHOCTb JEHCTBHM, OCYIIECTBIIEMBIX B  YCTAaHOBJIECHHOM
yKa3aHHBIM 3aKOHOM IMOPSJIKE 3aKa34MKOM U HaIlpaBJICHHBIX HAa oOecrieyeHue
rOCYAapCTBEHHBIX WJIM MYHULMNAIBHBIX HYXI. Kak mnpaBuio, 3akyrka
HAUMHAETCS C ONpENENCHUsl IMOCTaBLIMKA (MOAPSIAYMKA, HCIOJHUTENS) U
3aBepUIaeTCs UCIIOJIHEHUEM 00513aTebCTB CTOPOHAMHU KOHTPAKTA.

Kak BugHO, cdepa 3aKylmok OXBaThIBAET HIMPOKUN CHEKTp ACHCTBUUI
Pa3IMYHBIX YYaCTHHKOB IPABOOTHOIIECHUH, 00pa3yroliie eIWHbIN MmpoLecc
ux ocymiectBieHus. Jro0oi 3Tanm 3TOro mpoiecca MOXET COMPOBOXKAATHCS
OPOTUBONPABHBIMU JIEHCTBUSMHU XO3IMCTBYIOLIUX CYOBEKTOB — YYAaCTHUKOB
3aKyNoK (Ha 3Tamne MpOBEJEHUS TOProB B (popMe ayKIMOHA WIJIM KOHKYpCa,
HalpuMeEp,  3aKIIYAlOTCd  AHTUKOHKYPEHTHBIE  COIVIAIEHUWdA),  JIWLI,
OTBETCTBEHHBIX 32 OCYILIECTBIEHUE 3aKyHoK (B YacTHOCTH, Ha JTame
MOATOTOBKH JIOKYMEHTOB ISl TPOBEACHUS TOProB, 3aT€M B IIPOLIECCE TOPTOB,
Korjga  JICWCTBUSL  OCYLIECTBISIFOTCS B HHTEpecax  KOHKPETHOTO
XO3MCTBYIOIIETO CYyObEKTa B IEIAX 00€CTICUEHHUS €T0 TTOOEIbI).

CroBop Ha TOprax, Kak BHJ KapTeis, XapaKTepHU3yeTcsl aHTUKOH-
KYPEHTHOM JIOTOBOPEHHOCTBIO €70 YYACTHUKOB O MOBBIIIEHUH, [OJIEpKaHUU
WIM CHWXKEHUU LIeH Ha Toprax. CyObekThl croBopa — (pu3nyeckue Juna -

181
I[OHGHT Kaq)ez{pm HOPUANYICCKOTO Q)aKym,TeTa Xa6ap01301<0r0 TOCyJapCTBEHHOI'0 YHUBEPCUTCTA SKOHOMUKH U

npaBa, JloktopaHT JlanbHEBOCTOUHOTO (henepalbHOTO YHUBEPCUTETA, K.10.H.,e-mail: d a v(@list.ru.
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MPEACTABUTENHN XO3SIMCTBYIONUX CYOBEKTOB. OJIHAKO 3a4acTyl0 CTOBOPHI Ha
TOpPrax CONPOBOXAAIOTCA AHTUKOHKYPEHTHBIM COTJIAIIIEHWEM C IMPEICTABU-
TEJSIMU OPraHOB BJACTH W YINPABJIECHUS PA3JIMYHBIX YPOBHEWU, a TaKXKe
MPEACTABUTEISIMUA UHBIX CTPYKTYP, OCYIIECTBISIOMUX (DYHKIIMN yKa3aHHBIX
OpPraHOB WJIM OpraHU3alld{, BBICTYMAIOUIMX B KAayeCTBE 3aKa3UMKOB HWIIU
OpPraHu3aTopOB TOPTOB.

Yyactue B CroBOope JOJDKHOCTHBIX JIMI JIa€T  BO3MOYKHOCTH
XO03SIUCTBYIONIUM CyOBEKTaM JOCTHYb MPOTHUBOIPABHOMN 1I€TH — MOOEAUTH B
TOprax B YCJIOBHUSAX OTPAaHUYEHHOW WM YCTPAHEHHOW KOHKYPEHIIWH,
KOTOpPBIE 00ECIeYNBAIOTCS 3aKa3YUKOM HWJIM OPTraHU3aTOPOM TOPTOB B CHITY
JOTOBOPEHHOCTH MEXKJ1Y HHUMHU. Takoe TOBEAEHUE MOJKHOCTHBIX JIHII,
BBICTYITAIOIIMX B KayeCTBE NPEACTABUTENIEW 3aKa3uyWKa WIM OpraHu3aTopa
TOPIOB, SIBJISICTCSI OCHOBAHUEM I KBaM(PUKAIMU UX AesHuil 1o cT. 201,
285 nmu 286 YK P®, OTHECEHHBIM K MPECTYIUICHUSM KOPPYMIIMOHHOMN
HarpaBiieHHOCTH corjlacHO Ilepeunro Ne 23 «lIpectrymiienusi, KOppyImu-
OHHOW HAIPaBICHHOCTHU», BBEACHHOMY B JICUCTBHUE Y Ka3aHueM | eHepaibHON
npokypatypsl P® Ne®70/11 u MBJl P® Nel ot 27 gexabps 2017 r. Camo
npecrymieHue, npeaycMorpenHoe cr. 178 YK P®, nHa3zBaHO B ykazaHHOM
NEepeYHe MPECTYIUICHUEM, KOTOPOE MOXET CIIOCOOCTBOBATH COBEPILICHUIO
MPECTYIUIEHU KOPPYILUUOHHON HaHpaBJICHHOCTI/Ilgz.

CocraBbl npectymiennil, npeaycmorpeHsasix cr. 200.4 u 200.5 YK P®
obut BKIOUEeHBI B OcoOennyro vacth YK P® B 2018 r. u sBustoTcs
peaKkumen Tocy1apcTBa Ha BO3PACTAIOIIEE ¢ KAXKIABIM TOJIOM KOJIMYECTBO Kak
CrOBOPOB Ha TOPrax ), TAK H COMPOBOXIAIOMINX UX HHBIX PABOHAPYIICHHIA.
3noynoTpediieHre B cepe 3aKyloK — 3TO HapyIlIeHUE 3aKoHojaTeabcTBa PO
O KOHTPAKTHON cucteMe B cdepe 3aKylmoK TOBapoB, paldOT, YCIOyr s
obecrieyeHus: TOCYJapCTBEHHBIX M MYHHUIMIAIBHBIX HYXJ paOOTHHUKOM
KOHTPAKTHOU CITY»KObI, KOHTPAKTHBIM YIIPABJISIONIUM, WICHOM KOMUCCHUH T10
OCYILECTBJIEHUIO 3aKYIIOK, JUIIOM, OCYLIECTBIISIIOIINM MMPUEMKY NOCTABJICH-
HBIX TOBAapOB, BBHIMIOJHEHHBIX PabOT WIM OKa3aHHBIX YCJIYT, JHUOO HHBIM
YIOJIHOMOYEHHBIM JIUILIOM, MPEICTABISIONIMM MHTEPECHl 3aKazuuka B cdepe

320 BBEJICHUE B JICHCTBUE NEpEeUYHEN cTareid YToJoBHOTrO Kojekca Poccuiickoit @enepanuu, UCIOJIb3YEMBIX PU
(OpPMHPOBaHUM CTATUCTUYECKON OTUETHOCTH : ykazaHnue [ eHepanbHoil mpoxypatypsl PO Ne870/11 u MBJ] PO Nel
ot 27 nexabps 2017 r. octym ¢ opunuansHoro caiita Cyne6Horo nemapramenTa npu BepxosHoMm Cyne P@®. URL
: http://'www.cdep.ru/index.php?id=150 (mata obpamenus: 11.09.2018 r.)

' Tlo cratmcruke ®AC KOJMYECTBO CrOBOPOB HAa TOPrax ¢ KaxasiM rogom pacrer (cr. Jokmamer ®AC o
cocTosTHMM KOHKypeHInn B Poccuiickoit @eneparym 3a 2015, 2016 n 2017 rr. JJoctyn ¢ opunmansHoro caiita DAC
P®. URL : https://fas.gov.ru/documents/640931 (mara oopamienus 25 utons 2018).
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3aKyMOK TOBAapoOB, pabOT, ychnyr Juisi OoOecredyeHus: ToCydapCTBEHHBIX HWIIU
MYHULIMTATBHBIX HYXJ, KOTOPBIE HE SIBJISIIOTCS TIOJXKHOCTHBIMU JIUIIAMU WIIH
JUIAMU, BBITIOJHSIOIMMHU YIIPaBJI€HYECKUEe (PYHKIUU B KOMMEPUYECKOU HIIU
WHOM OpraHu3allyi.

[Toaxyrnom paOOTHUKA KOHTPAKTHOM CITyObl, KOHTPAKTHOTO YIPaBIISIO-
1IEro, 4WieHa KOMUCCHM MO MPOBEICHUIO 3aKyNoK HasbiBaeTcs B cT. 200. 5
YK PO mHe3akoHHass mepenaya YKa3aHHbIM JIMIAM JIMOO HWHOMY
YIOJIHOMOYEHHOMY JIMIY, MPEICTABISIONIEMY HHTEPECHI 3aKa3urka B cepe
3aKyNOK TOBAapoOB, padOT, ychayr Juisi oOecreyeHusi TroCydapCTBEHHBIX HWIIU
MYHULIMTATBHBIX HYX]I, JICHET, [IEHHbIX OyMar, HHOTO MUMYIIIECTBA, a TaKkKe
HE3aKOHHBIE OKa3aHHWE €My YCIYI MMYIIECTBEHHOTO XapakTepa, MpeaoCTaB-
J€HUEe JIpyTMX HWMYUIECTBEHHBIX IIpaB 32 COBEpPLICHHE JACUCTBUU
(Oe3nelicTBUE) B MHTEpEcaxX JMAIOIIECTO WM MHBIX JIMII B CBSI3U C 3aKYyIKOU
TOBapoOB, paboT, ycayr sl oOecreyeHus] rocyAapCTBEHHBIX WM MYHUIIHU-
NajgbHBIX  HYXJI  (OpU  OTCYTCTBUM  MPU3HAKOB  MPECTYIICHUM,
npeaycMoTpeHHbIX 4. 1-4 cT. 204 u cT. 291 YK PO).

OOBeKTHBHAsT CTOpOHA OOOMX COCTABOB MPECTYIUICHUN CBsA3aHa C
JESTEIbHOCThIO  pa0OTHUKA  KOHTPAKTHOM  CIOYXKOBI, = KOHTPAKTHOTO
YHOPABIISIONIET0, YiIeHAa KOMHUCCUU IO MPOBEACHMIO 3aKyNokK. B cBere yero
MHTEpEC MPEJCTABISECT aHAIN3 MOJIOKEHUN 3aKOHA O KOHTPAKTHOW CUCTEME,
ONPENEAIOMNUX MOJTHOMOYMS YKa3aHHBIX JIMI, KOHTPAKTHOW CIIy)KObl U
KOMHCCHH T10 ITPOBEACHUIO 3aKYIIOK.

CoruacHo cT. 38 3aKOHAa 0 KOHTPAKTHOM CHCTEME KOHTpPAKTHas CIyxk0a
CO3/A€TCAd 3aKa3uYMKOM, €CIIM €ro COBOKYIHBI T0J0BOM OO0BEM 3aKyHOK
npesbimaer 100 muwimonoB pyousei. Ilpu 3TomM co3panue cnenuagbHOTO
CTPYKTYPHOT'O MOApa3JieieHusi He TpeOyercs, a 3TO 3HAYMUT, YTO (PyHKUIHUU
KOHTPAKTHOM CIIy’)KObl MOTYT OBITh BO3JIOKE€HBI Ha YK€ CYILECTBYIOUIUN
oTzed, YIPABJICHHUE OpraHU3aLMOHHON CTPYKTYpBI 3aKa34yuKa.
CnenoBaTenbHO, PaOOTHUKOM KOHTPAKTHOM CIYKObl MOXET OBITh Kak
JIOJHKHOCTHOE JIMIO, TaK U JIUI0 TAKUM CTaTyCcOM He 00J1aJaroiee.

KOHTpaKkTHBIN yIIPaBISAOMNNA — 3TO JOJDKHOCTHOE JIUIIO, OTBETCTBEHHOE
3a OCYILECTBJIICHUE 3aKYIKN UM HECKOJBKUX 3aKYIIOK, BKJIFOYAsl NCIIOJIHEHUE
KQKJIOTO KOHTpakKTa, KOTOPOE HA3HAYAEeTCsl 3aKa3uyMKOM B CiIy4asx, Korja
COBOKYIHBIN TOJ0BOM 00BheM 3akymnok MeHbie 100 MUIITMOHOB pyOIiel u y
3aKa3uMKa OTCYTCTBYET KOHTPAKTHasl CIIyXO0a.
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KonTtpakTHast city0a ¥ KOHTPAKTHBIM YIPABJISIOMMN OCYIIECTBIISIIOT
(GYHKIIMA ¥ TIOJTHOMOYHS, HETIOCPEJCTBEHHO CBSI3aHHBIC C 3aKyNMKAMH — UX
IUIAHUPOBAHKME,  pa3MEIIEHUE  COOTBETCTByIOUIeH  uHbOpMauu U
JOKyMEHTAIlMu B €AWHOW WH(OPMAIMOHHON CHCTeMe; oOecredeHue
OCYILIECTBJIEHUS 3aKyNOK, B T.4. 3aKIFOYEHUE KOHTPAKTOB; OpraHU3alus
KOHCYJbTAIIM C T[OCTaBIIMKAMU B IEJISIX ONPEACICHUS COCTOSHUS
KOHKYPEHTHOM CpeJibl Ha COOTBETCTBYIOIIUX PhIHKaX TOBApOB, paboT, yCIyT;
ydacTHe B PACCMOTPEHHUH Jie7l 00 00KajJoBaHUU PE3yJbTAaTOB OMpPEICICHUS
MOCTABIIMKOB (MOJPSTIYUKOB, UCIIOJTHUTENEH) U JIp.

Takum oOpa3zoM, paOOTHHK KOHTPAKTHOW CIY>KObI KakK JOHKHOCTHOE
JUII0 — CUTyallus BEpOsSTHAas, HO HE B KaXJOM cliydae, B TO BpeMsl Kak
KOHTPAKTHBIA  YHPABJSIIOMIMMA — 3TO  TOJBKO JOJDKHOCTHOE  JIMIIO,
COBEpILAIOIIEe  KOHKPETHbIE  JIEWCTBUS  COIJIaCHO  JIOJDKHOCTHBIM
koMmneTeHUusiM. [loIHOMOYMS yKa3aHHBIX JIMI[ HOCAT OPraHU3alMOHHO-
PacCIoOpsIUTEIIbHBIA XapaKTep, XOTS OHU U OTIMYAIOTCS OT OpraHU3aIl[MOHHO-
pPaCHOpPSIANTENBHBIX ~ (PYHKIIUKA  JTOJDKHOCTHOTO — JIMIIA  KOPPYHIIMOHHBIX
npecryrueHnii' . CIeI0BaTeNnbHO, COBEPIICHNE ASSHUI, MPELYCMOTPEHHBIX
cT. 200.4 YK P® KOHTpakTHBIM YIPaBISIONUM, U MPEIYCMOTPEHHBIX CT.
200.5 YK P® B OTHOLIEHHH KOHTPAKTHOTO YIPABJISAIOLIETO, JAET OCHOBAHUS
IUTsl OTHECEHHUSI UX K MIPECTYIUIEHHUSIM KOPPYIIIMOHHOW HAMPABIECHHOCTH.

Yro kacaeTcsi 4jieHa KOMHCCHHM MO MPOBEJAEHUIO 3aKYIOK, TO 3aKOH O
KOHTPAKTHOW CHCTEME HE MPEABABISIET K HEMY OCOOBIX TpeOOBaHMI M HE
ONpeNENsAeT JOCTAaTOYHO, KTO MOXET UM ABJIAThCA. Kak ckazaHo B cr. 39
Ha3BaHHOTO 3aKOHAa KOMMCCUS II0 TPOBEICHUIO 3aKyNOK CO3JaeTcs
3aKa34YMKOM JIJIsl ONIPEIEICHUS MOCTABIIUKOB (TIOAPSAYUKOB, UCTIOTHUTEIICH ).
B n. 6 ykazaHHO#W cTaThbu MEpPEUYUCICHBI (PU3MUECKHUE JHIA, KOTOPHIE HE
MOTYT OBITh YJ€HAaMHU KOMHUCCHUHU, YCJIOBHO pa3JeisieMble Ha CIEIYIOUIUE
KaTeropuu: 1) nuua, KOTOpble Ha HaYaJdbHBIX ATalax 3aKyNKH MPUBIICKAIUCH
B KauyeCTBE AKCIEPTOB, 2) JMIA, JUYHO 3aMHTEPECOBAHHBIE B peE3yJibTaTax
OnpeJieJICHUs] TOCTABIIMKOB (MOAPSIIMKOB, UCIOJHUTENEH), 3) nuia, Ha
KOTOPBIX MOTYT OKa3aTh JABJICHUE YYACTHUKU 3aKYIKU, 4) JUIA, COCTOSIIHE
B OpauHbIX WU POJICTBEHHBIX OTHOIICHUSX C PYKOBOJUTENEM Yy4aCTHHUKA
3aKyNKH, 5) TOJDKHOCTHBIE JHI[A KOHTPOJIBHOTO opraHa B cdepe 3aKyIlok,

18% ITocmanoenenue Inenyma Bepxoenoeo Cyoa P® om 16.10.2009 Ne 19 «O cydebrou npakmuke no 0eiam o

310ynompeOIeHUY  OOINCHOCIHBIMU NOTHOMOYUSMU U O Npedbllenuu O0oaicHocmublx noanomouuiy // CIIC
Koncynomanm Ilnoc.
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HEMOCPEACTBEHHO OCYIIECTBIISIOUIME KOHTPOJIb B cepe 3aKymok. Takum
00pa3oM, WIEHOM KOMHUCCHUU MO IPOBEACHUIO 3aKYIIOK MOXKET OBbITh Jt000€
JMIO, OJJHAKO, 3aHUMAEMasi UM MPU 3TOM JIOJKHOCTh UMEET 3HAUYECHUE JIUIIb
B TOM, CJIy4ae, €CJIU 3TO JIOJKHOCTh B KOHTPOJIBHOM OpPraHe 3aKyIoK.

[lepeuncnenne B 3aKOHE JHIA, KOTOPbIE HE MOTYT OBITh YJIEHAMHU
KOMHUCCHM IO TPOBEACHUIO 3aKYIOK, YKa3blBA€T HA HEOOXOIMMOCTh
cCOOJIO/IeHNsT TpaBWi NpU NOAOOpPE KaHIMIATOB B IENSIX HEAOMYIICHUS
KOH()JIMKTAa UHTEPECOB, SIBIISIOIIETOCS OCHOBHBIM 3JIEMEHTOM IPECTYIIICHHM
KOPPYIILMOHHON HANPaBICHHOCTH.

M3 BBIIEHU3II0AKEHHOTO CIEAYET, YTO MPECTYIUIEHUE, IPETYCMOTPEHHOE
ct. 178 YK P® He TONbKO CHOCOOCTBYET COBEPUICHUIO MPECTYIUICHUN
KOPPYILIMOHHOM HAmNpaBI€HHOCTH, HO W, MOPOH, C HEOOXOAUMOCTHIO
COMPOBOXKIAETCS HUMH, KOTJa JIOCTHKEHUE IKEIaeMoro pesyjibTaTa
HEBO3MOXXHO 0€3 MPOTUBONPABHOIO TOBEIEHUS JOHKHOCTHOTO —JIUIA
COOTBETCTBYIOIIETO OpraHa BJIACTA WJIM YHOPABICHHUS — 3aKa3uuKa WIU
opranuzaropa ToproB. I[Ipeaycmorpennsie ct. 200.4 u 200.5 YK PO cocrtaBsl
OPECTYIJIEHUH COAEpKAT MPU3HAKK KOPPYNUUOHHBIX MPECTYIJICHUH,
KOTOpBIE NPOSIBIISIFOTCS, BO-NIEPBBIX, YEpe3 OIMCAHHWE CIEHUAIbHOTO
cyowsekra (ct. 200.4), BO-BTOpPBIX, Y€pe3 OMHCAHUE OOBEKTUBHOW CTOPOHBI,
JNENUCTBUSA KOTOPOM, & IMEHHO MOAKYI, MOTYT OCYILECTBIIATHCS B OTHOLIEHUH
JOJIKHOCTHOTO JIUIIA — KOHTPAKTHOTO YIIPABJISIOLIETO.

3aKylKH CBSI3aHBl C PACXOJOBAaHUEM CPEACTB T'OCYAAPCTBEHHOIO WIIH
MYHUIIUNIATBHOTO OO/IKETa, ¢ UX MOMOIIBIO OCYIIECTBIISIETCS YIpaBiIeHUE
uMyecTBoM. OT TOro, HACKOJIbKO YE€CTHO, OTKPBITO U CHPABEIUBO OBLIM
OPOBEACHBl TOPrH, 3aBUCUT HP(DEKTUBHOCTh ympasieHus. [losTomy,
NpEeJCTaBIsIeTCsl 1eNIecOo00pa3HbIM OTHECEHHWE PACCMOTPEHHBIX JESHUM K
NPECTYIJIEHUAM KOPPYHIIMOHHOW HAMPABIEHHOCTH.
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185
Homoxonoe B.A.

Hepeménnbie npod.1eMbl 00pb0bI ¢ KOppyNIHUei

C naBHux mnop - B TedeHue 20 JIeT - Mbl HACTOMYUBO MPOJBUTAIINA UCIO
O TOM, YTO CTpaHE HY)XHa CIelualbHas CTpaTerusi 0OPLObI C KOPPYIIIUEH,
HY’KHa MOJIUTUYECKAs BOJS I IPOTUBOAEHCTBUS 3TOMY OMACHEHIIEMY 3I1Y.
Ceitluac Mbl BUJUM, YTO CUTyallds MOCTENEHHO MeHsieTca. B sTtom roay -
IBOMHON roOuiei: ucnonnsercs yxe 10 ner co aHs npunarus B Poccuun
CHENHUAIM3UPOBAHHOIO 3aKOHA O MPOTHUBOJECUCTBUU KOPPYIUHUH U LEIOTO
MAKETa COMPOBOKIAOIINX 3aKOHOB U 15 JIeT CO AHS MPUHATHUS BaKHEUIIEH
Kousenrmuu OOH mnpotuB xoppymmuu. Jlydmmii ke cnoco® OTMETUTH
100useH, Kak U3BECTHO, 3TO OOpPaTUTh BHUMAaHUE HA HEPEUIEHHBIE TIPOOJIEMBI.

B wamen HOpuandeckor mkojie ¢ cepeauHbl 90-X TOJI0B YUTACTCS
CHEIUAJIBHBIN KypC, MOCBSIIEHHBIH faHHON mpobsieme. Hammm LlenTpom mo
W3YYCHUIO OPTTIPECTYMHOCTH IO JAaHHOW TeMaTHUKe OBbLIO OMyOIMKOBAHO
okosio 30 yueOHbIX TOCOOWM, MOHOrpapuil U TeMaTUYECKUX COOPHHUKOB,
MPOBEJICHO &8 JIETHUX TEMATUYECKUX IIKOJ, TJAE€ B YHUCIE MPUOPUTETHBIX
paccMaTpuBaIuCh MpodsieMbl OOpbOBI ¢ Koppynuueld. B HacTosimiee Bpems
MbI IPUHUMAEM Y4YacTHE B TOBBIIMICHUH KBaJTU(UKAIIUU TOCYAAPCTBEHHBIX U
MYHULMTATBHBIX CIYXKaIIUX MO MpodieMaM aHTUKOPPYIIIMOHHON MOJIUTHUKHU.

OcTtpas cutTyalusi ¢ KOppymniuen — He TOJIBKO poccuiickas mpobiema.
[lo mocnenHUM JaHHBIM, B KOPPYILHMIO BOBJIEYEHO B Mupe 1,6 mupa. dell.
B rox, B cpemHeM — KaxabId 4eTBEPTHIN KUTENb MaHeThl (24%). Haubonee
nopaxeHbl koppyniuent JIubepus (77%), AzepOaiikan (74%). B camoit
MUHUMaJIbHOM creneHu (no 1% HaceneHus)) KoOppyniusi 3aTpoOHYJIA
Benmukooputanuto, ABctpanuio, Anonuto, Dunnsuauto. MupoBoit 0OaHkK
YTBEPXKIAET, UTO B MHUPE KOPPYIILIMOHHBIM PBIHOK COCTABIET Yyxe 1-2
TPUJUTMOHA JT0JU1apoB B rojl. KoppyniimonHsii pplHOK B Poccuu morsoiaet
1o 80% nerampHOTO BRIMyCKa mpoaykiuu. bonee nByx tpereit (moutu 70%)
OTPOILIEHHBIX BOJUTENEH MPU3HAIUCH, YTO JlaBaJM B3STKH COTPYIHUKAM
[MBJJl. W3 crpanbl 3a MOCTCOBETCKHE TOAbl  Oynarogaps KOPPYHIIUU
BBIBE3€HA ACTPOHOMHUYECKAass CyMMa — OT MOJIyTOpa A0 JBYX TPHUJUIMOHOB
J0JUIapOB. BONBIIMHCTBO HACEIEHUsI, ECTECTBEHHO, OTHOCUTCS K KOPPYILIHH
OTpULATENBHO. TeM He MeHee, KaXIbld JecAThlil kurteib [Ipumopss,

185 .
[Ipodeccop kadenps! yroiroBHOTO Mpasa v KpuMuHoJIorHK Opuauyeckoii mxounsl IBOY, n.10.H., npodeccop, e-
mail: nomokonov(@rambler.ru.
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COIVIaCHO JIaHHBIM ompoca, MnpoBeacHHoro Jjerom 2016 r. Ilpumopckum
HAYyYHO-MCCIIEAOBATEIBCKAM IIEHTPOM COILMOJIOTHH, 3a TOJ XOTs OBl pa3
JaBaj Wik Opa B3ATKH.

Oco0Oyr0 3HAaYMMOCTh JaHHOW KOH(MEepeHInH MPUAAET TO, YTO OHA
npoiia OyKBajabHO Cpazy ryoepHaToOpckux BIOOpPOB B ceHTsa0pe 2018 r. Her
HEOOXOIMMOCTH JIMIITHUHN pa3 MOoA4E€PKUBATH, UTO OT YUCTOTHI, TPO3PAYHOCTH
¥ YECTHOCTH TPONIEAIINX BEIOOPOB 3aBUCENa AajibHENIIas Cyap0a Kak BCEro
HAILIETO TOCYAApCTBa, TaK U KaXIAOIr0 rpakaaHnHA. MI3BECTHBIN IpaHINO3HbBIN
CKaHJaJl C BbIOOpaMH B HallleM Kpae, KOTOPBhIM TIPpUBET K HX
OecrpeleICHTHOW OTMEHE, TIOKa3all KaK BBICOKYIO CTEMEeHb KOPPYIIIMOHHON
NOPaXXEHHOCTH M30MPKOMOB Kpasi, TaK M BO3POCIIYI0O HETEPIUMOCTH
rpaXkJaH K MOMNbITKaM ¢GaabCU(PUKaAIUA UTOTOB TOJOCOBAHUSI.

Koppymniuto B u3dbuparenprnom npoiecce mnpod. HucHeBuy onpenensier
KaKk TPOTHUBOIMPABHOE HCIIOJIH30BAHHE B XOJAC H30MPATEIBHOrO IMpoliecca
BJIACTHBIX TOJITHOMOYMM W TIpaB, TMOJOXKEHUS U CTAaTyca JOJDKHOCTHBIX JIUIL
MyOJUYHOM BIACTH U CO3JaHUS MOCPEICTBOM IMOJABICHUS MOTUTUICCKOMN
KOHKYPEHIITMM M HUCKaXEHUS CBOOOJHOIO BOJICU3BSIBICHUS TPaKIaH
HEMPaBOMEPHOTO  MPEUMYIIECTBa MpPEACTaBUTEISIM  apdUIMpPOBAHHBIX
NOJIMTUYECKUX CHJI W TPYIN C LEJbI0 M3BJICUYEHUS B HUX IOJIb3Y
MOJIMTUYECKON BBITOJBI B BHJIE PE3yJbTaTOB HECBOOOTHBIX M HEYECTHBIX
BbIOOPOB. MHE 3TO ompeneneHue MNpeAcTaBiseTcs HauOoJjee yIauyHbIM U
JOCTATOYHO MOJIHBIM, XOTSI BO3MOKHBI U IPYTHUE MOIXObIL.

[TonuTHueckass KOPPYMIMS, YaCThbIO KOTOPOH SIBISIETCS DJIEKTOpaIbHAs
KOPPYIIIKsA, MPEeACTaBIsieT COO00M TMpolecC HEIETUTUMHOTO YACp>KaHUs
(y3ypraiuu) BbICIIEH TOCYJApCTBEHHOM BIACTH OJHOW M3 MOJUTHYECKUX
rpynmi (KJIaHOB) B LEJIIX HEOTPAHWUUYEHHOTO U HEKOHTPOJIUPYEMOTO JOCTYyNa K
aIMUHUCTPATUBHBIM,  MPUPOJHBIM,  IPOU3BOACTBEHHBIM, (PHHAHCOBO-
AKOHOMUYECKUM, UH(POPMAIIMOHHBIM, W30UpaTEIbHBIM U APYTHUM pecypcam
rocyJlapcTBa ¢ OJJHOBPEMEHHBIM JIMIIIEHUEM IIpaB JIOCTyIa K 3TUM pecypcam
UHBIX TIOJIMTUYECKUX U COLMANBHBIX Tpynm nOyTéM danbcudukammu
PE3yJAbTATOB BHIOOPOB WJIM OTMEHBI (YaCTUYHOM WJIM MOJIHOM) BEIOOPOB ATOM
BIacTu .

DJieKTopalibHasl KOPPYIIIHUS KaK 3JI0yIOTPEOJICHUE Pa3IMuYHbIMU BUAMU
aIMUHUCTPATUBHOTO pecypca MyOJIMYHON BJIACTH MOPaKaeT, KaKk M3BECTHO,

'8 Cm.: KocreiroBa  AA. Ioaxkyn  wm30bupareneid  Kak  BUJA  TOJMTHYECKOH  Koppynumu  //
www.scienceforum.ru/2015/1357/7237.
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BCE CTaAuu U30UpaTeNbHOrO Mpolecca. DTO W OrpaHUYCHHE 4YHUCia
YYaCTHUKOB HM30MpaTENbHOrO MpOollecca U CHATHE C BBIOOPOB YKE B XOJE
n30MpaTeIbHOM KaMIaHWKM HEYTOJHBIX KaHIWJIATOB W MapTuil. OTO U
CO3/laHM€ HEPaBHBIX YCJIOBUW JJi1 BEACHUS NPEABBIOOPHOW arurtaiuu u
OpPeUMYIECTB B €€ BEJAECHUMU KaHAWJAaTaM MpaBslIero pexuma U
adbuIMpoBaHHOM C HUM NapTHUM. OTO M OKa3aHUE [aBJCHUS Ha
aIMUHUCTPATUBHO W COLMAIBHO 3aBUCUMBIE TPYIINbI HU30upaTenei. ITo,
HAaKOHEIl, HCKaKCHHE pPE3yIhbTaTOB BBHIOOPOB HEMOCPEACTBEHHO B JCHB
rOJIOCOBAaHUS W TPU TOJIBEICHUU WX HTOTOB, KaK 3TO MPOU3OIIO y HAC B
kpae. CrnenuanpbHBIM aHAIN3 MaTEepUATBHOTO oOecTeueHus] n30upaTeIbHbIX
KaMIIaHWM, MOKa3ay, YTO Yy Hac Ha (peaepalbHOM M PETHOHAIIBHOM YPOBHSIX
CJIIOKWJIaCh TMPAKTUKA TMOYTHU MOJTHOCTHIO HEJErajJbHOro (PUHAHCHUPOBAHUS
BbIGOPOB '*’ . KpyIHbIe KOPIOPALMM TOTOBBI HAPYIIATH JOObIC 3aKOHBI U
HOPMBI, TIOJAKYNATh JIIOOBIX YHHOBHUKOB JIJISl TIOJIYY€HHUSI COOCTBEHHOCTH B
peruoHax. PanbIe 3Ty COOCTBEHHOCTh OHM MPOCTO MPUCBAMBAIIM, a celdac
CTaJdu dYalle JACHCTBOBaTh YEPe3 CYbl, MbITATHCS JETMTUMUPOBATH CBOU
IpaBa Ha BIAICHHE U PACIIOPSIKEHHE COOCTBEHHOCTBIO Yepe3 BHIOOPHI .
YecTtHO TOBOPS, Hallla n30upaTenbHas cepa CHU3Y JOBEPXY, HABEPHOE,
HE TOJIKO Y MEHS JaBHO BbI3bIBajla HEJIOBEPUE B IJIAHE €€ CTEPUIIBHOCTH,
JEMOKPATUYHOCTH WJIM 3aKOHHOCTH. MHE BCIIOMUHAETCS B TOM CBSI3H YK€
JaBHUI, HO OT ATOr0 HE MEHEEe BIEYATISAIONINM, OTKAa3 B PErucTpallud B
KauecTBe KaHaujpara B locaymy ObiBiieMy [eHepanbHOMY MPOKYpOPY
CkypaToBy 1oj SIBHO HaJyMaHHBIM MpeyioroM (He ykazal mpo cebsi, 4To
OH — TO 7K 3aBKadeapou, To au uyTo mpodeccop). Becnomunaercss Hemano
no3zabasuBimiee CMU o0bsiCHEHHME B OTHOIIEHHWU OBIBIIETO TryOepHaTOpa
Hasnparenko, mpojaBiiero KBapTUPY M HE YKaszaBIIEro STOT (akT mepen
KaKHUMH-TO OYE€PEIHBIMU BEIOOpAMU: OH, OKa3bIBACTCS, KBAPTUPY «HE MPOJIal,
a oOMeHsm Ha JaeHeru» (?!). BcmommHaercss  MOJHOE HWTHOPUPOBAHUE
M30MpKOMaMHM  Kpasi CEpUU  HarJbIX  HapyIIeHUH  W30UpaTeIbHOIO
3aKOHOJATEIBCTBA CO CTOPOHBI KOMAH/Ibl KaHAWAAaTa B M3pbl BiagmBocroka
Huxomnaesa (B 2004 r.), 1a u MHOro 4dero emie. MeHs, IOMHUTCS, JIMYHO
npuriaman  Bulle-ryOepHaTOp Kpas M TMPOCHWI  «CHHUBEJIHPOBATHY
KpUMHUHAJBHBIA 00pa3 KaHAuaaTa B MAPBI rOpojia, KOTOPBIM cojiepxaics B

187 CMm., Harmp.: 3aiinieBa 0. W30uparenbHbie TEXHOJIOTUH u KOpPYyILUsL
//http://sartracce.ru/print.php?print_file=Explore/zaytseva.htm.
188 Pumcknit B.JI. DnekropansHas koppymius // www.indem.ru/anti-corr/indem/2001rim_electcorr.do.
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HameM YydyeOHOM T1ocoOuu i CcTyAeHToB. HecmoTpss Ha MOH OTKas,
HECMOTpS Ha, MyCTh U MOTAIEHHYIO, CYIUMOCTb 32 CEPbE3HOE MPECTYIJICHUE,
JaHHBIM «aBTOPUTET» CTaj, NyCTh HEHAJOJIro — Tepea O4YepeaHbIM
OCYXKJIeHUEM — M3poM ropoja. [IpumedaTenbHO, YTO YHNOMSIHYTBIM BHUIIE-
ryoepHaTop TYT K€ MOCJe BHIOOPOB Mepemiés K HeMy Ha paboTy B KauecTBE
BULIE-MApa. Takoro poaa npumepbl MOKHO HANTHU TOBCEMECTHO.

BriOopel — 310, mpexae Bcero, mojutuka. Hy a mojguTuka, COrjiacHO
pacxo’XeMy MPEACTABICHUIO — IPA3HOE J1e70. [103B0JIbTE CIPOCUTH: @ MOXKHO
JU OCTaThCsl YUCTHIMU, 3aHUMASCh TPs3HBIM JenoM? WM HykHa i Takas
MOJIUTUKA, OT KOTOpOW AypHO maxHeT? XoTen Obl ell€ HAlOMHUTh, YTO U
m000M 3aK0H, 000N TPaBOMIPUMEHHUTEIBHBIN aKT — 3TO (popma MPOSBICHUS
ONPEACIICHHON TOJUTUKUA, TOJUTUYECKON JIMHUU, MOJUTHYECKOU BOJIH.
Korpa 1opuctsl TOBOPSIT, YTO OHU — BHE MOJMTUKH, 3TO JIykaBCcTBO. [IpaBo
peanusyercsl yepe3 Ty WIM HWHYI0, XOPOIIYI0 WM IUIOXYH, ONTUMAaJbHYIO
WIM HEaJCKBaTHYIO MNONUTUKY. I[Ilpuuem, BO3MOXKHA CHUTyalus, KOrjia B
paMKax OJIHOTO U TOr0 K€ 3aKOHOAATENIbCTBA MOJIMTHKA MEHSETCS €l1Ba JIU
He Ha 180 rpangycoB. J[lpyroe neno, 4YTO TOJUTUKA HE JOJHKHA
nehopMUpPOBaTh, U3BPAIIATh WX MOAMEHSATH 3aKOHOJATEIHCTBO WM BOJIIO
Hapoja, 4To, BOPOYEM, MPOUCXOJUT HE CTOJIb YK PEIIKO, B TOM YHUCJE U B
u3buparensHoil chepe. B 37Ol cBs3M BcoMUHAeTCs — KpbUiaTas (¢pasza
Nnpuya mo cxoxkeMy MoBOJYy: «1o (opmMe — MpaBUIIbHO, a MO CYIIECTBY —
W3/IeBaTEeNIbCTBO». BOT W Hame wu30upaTtelbHOe 3aKOHOJATEIbCTBO, Kak
BUJIUM, CTAHOBUTCSI BCe OOJibllle U OOJbIIE «U30UpaTeIbHBIM» B IUIAHE BCE
OOJpIIIeH YroAJIMBOCTA B OTHOIICHHUH BJIACTh MpEAEpKaIIUX U BCe OOMbIICH
KECTKOCTH B OTHOIIIEHUHU OCTAJIIBHOTO Hapojia, KOTOphIi, no KoHcturyuuw,
NEKJIAPUPYETCA «EIUHCTBEHHBIMY (CT. 3) ICTOYHUKOM 3TOM BIJIACTH.

He xouy OBITh T'OJIOCIIOBHBIM: OOpaTUMCS K CIELUUaIuCTaM B 00JacTu
M30MpaTENbHOTO 3aKOHOJATEIbCTBA, YK€ [ABaBIIMM  MPUHIMIHAIBHYIO
OIIEHKY TMPOUCXOASAIIMM H30UpaTeIbHbBIM HOBalUsM. BoT oauH u3
O0T00HBIX KOMMEHTAPUEB:

«CHauana wucYe3Nd BBIOOPHI JEMyTaTOB-OJHOMAHJIATHUKOB, ObuLIa
YCTAHOBJIEHA HOpMa O TOJHOCTBIO MPOMOPLHOHAIBHBIX, «TAPTHIHBIX)
BbIOOpAX, MOTOM HEBEPOSITHO BBICOKO (10 7%) MOAHSAT MOPOT MPOXO0KICHHUS
naptuil B ['ocynapctBennyto JlyMy, 3aTeM OTMEHEHBI BEIOOPHI TYOEpHATOPOB,
rucuesna w3 OrojieTeHed rpada «ImpoTHB BCeX», HAKOHEI, OTMEHWJIU
MUHUMAJIbHBIA TOpPOT SBKU Ha BBIOOPHL. Bce 3TO 03HAuUaeT paauKalbHYIO
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pedopMy poccHIiCKOTO M30UpaTENbHOTO 3aKOHOJATEILCTBA B HAIpPaBICHUU
0TXO0Jla OT KOHCTUTYIMOHHBIX HOPM M MEXJAYHAPOJHBIX CTaHAAPTOB.
CoenuHeHre Ha3BaHHBIX JIEMEHTOB B €JIMHYI0O MO3aUKy AaeT O€3paJOCTHYIO
KapTUHY: MPOJyMaHHOE MO3TAHOE JUIICHUE TpakaaH Poccum BaKHBIX
AJIEMEHTOB HMX MOJMUTHUYECKUX (M30MpATENbHBIX) TMpaB; YCTPAHEHHE Jaxe
HaME€Ka Ha pEAbHYI0  ONMNO3UIIMI0 TapTUU  BIACTH;  HUMUTAIUS
CYIIECTBOBAHUSl  aJbTEPHATUBHBIX BBIOOPOB, TIOCKOJBKY 3a  BJIAcTh
«OOPIOTCS» JBE MCKYCCTBEHHO CO3J]aHHBIE CBEPXY IPOIMPABUTEIIbCTBEHHBIC
naptud. O4eBHIHO, HM O KAKOM JHaJiore BJIacTH M OOIecTBa ceiuac
ropoputh He mnpuxoautcs. OOIMECTBO Y€ HHUKTO HE CIpaIluBaeT, C
3aBUJIHBIM ~ TOCTOSTHCTBOM  BHOCATCSI HM3MEHEHHMS B  M30HMpaTesibHOE
3aKOHOIATENIBCTBO, YIIEMIISIOIHE IPaBa i CBOOOIBI IPAXKIAH» .

I'oBopst 0 rocynapcTBEeHHON AaHTUKOPPYIIIMOHHOW MOJUTHKE B cdepe
3aIUTHl U30MpaTENbHBIX TPaB TPaxAgaH, Mbl OCO3HAEM, YTO €H TPHUCYIU
oO1ue mpoOiaeMbl MPOTUBOACHCTBUS KOPPYMIUU. ITO (ParMEHTapHOCTh U
0EeCCHUCTEMHOCTh, BEJOMCTBEHHAsI Pa300IIEHHOCTh, OTCYTCTBHE IOJIHOICH-
HOTO  AHTUKOPPYMIIMOHHOTO MOHUTOPUHIA, HEIOCTATOYHAs  Hay4Has
00€CIeueHHOCTh, 3HAUUTEIbHBIN (OpMaIN3M U JaKe UMHUTAIUS OOpPHOBI C
Koppynuuen. HeBo3mMoxkHO 3(pPEeKTUBHO MPOTHUBOJEHCTBOBATH KOPPYIILIUH,
€CIM HE OKa3bIBaeTCsl  HEOOXOAMMOE BO3JEHCTBUE HAa €€ NPUYMHBIL.
Ha3BanHble TpPUYUHBI HE ONPEACNSIOTCS, HE BBIABISIOTCS WIM  JIaXKe
urHopupyroTcsa. Hu B oqHoM opuiimanbHOM TOKYMEHTE UX HE HAWTH.

Jla 1 camo u30upaTeIbHOE 3aKOHOAATEIBLCTBO HYKIAETCSI B KOPEHHOM
YIIYYIICHUH B JIeJie PeaibHOrO 00ecrieueHrs U pacliupeHus M30upaTebHbIX
MpaB rpaxxjad (CiaeayeT BEpHYTh HUKHUN MOPOT SIBKHU, rpady «IIPOTUB BCEX»
u T1.1.). HyxeH rocyaapCTBEHHbIM aHTUKOPPYNUHUOHHBIA MOHUTOPUHT
M30UpaTEeIbHOTO TMPOIecca, B TOM YHCIE 3aKOHOJATEIhCTBA O BbIOOpaX.
B u3buparenbHOM MpoIiecce clieyeT UCKIIOUYNTh TeHEBOEe (PUHAHCHPOBAHUE
BBIOOPOB M KaHJUJATOB, MOJAKYI H30Mparesie W MmpoJlaxky UMH TOJIOCOB,
HEMPO3payHOCTh M30MpATENTHHBIX MPOIEAYpP, AAMUHUCTPATUBHOE JABJIEHUE,
MIPOHUKHOBEHUE BO BJIACTbH JIMII, CBS3aHHBIX C KpUMHUHAJIOM. JItoqu mouayT
Ha BBIOOPHI, KOTAa YBUIAT, YTO OT HUX YTO-TO 3aBUCHUT, YTO OHU PEATbHO
MOTYT BJIUATH Ha BJIACTh U Jaxe €€ MEHATh. A €€ HaJl0 MEHSTh, U HE TOJBKO
B CHJTy 00513aTE€JIbHOCTU POTAIUH.

'8 Ipyauema JLIO. BeiGopsl Ge3 BEIOOpa, WM HOBOE H3OHPATENTbHOE 3aKOHOJATENHCTBO KAK HHIHKATOP
OTMHUpaHHUs 3JIEMEHTOB JieMokpatuu B Poccun // AnBoxkar. 2006. Ne 12. C. 85 — 89.
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3akoH «O TMPOTUBOACUCTBUU KOPPYIIIMUY» MOBIUSIT ONPEaeIEHHBIM
00pa3oM Ha KOPPYHIMOHHYIO CUTYalHIO B CTpaHE, HO TOBOPUTH O mobene,
nepesioMe WM Jgaxke 00 ycrnexe B 3To 00pbOe Mmoka paHo. DTO MPU3HAIOT U
BiacTu. Cam 3aKOH emié COACPKUT YSA3BUMBIE MECTA, XOTS B HETO BHOCHUJIHCH
MHOTOYHUCJICHHbIE U3MEHEHHUs B TocienHue rojabl. [Ipexae Bcero, oH He B
MOJIHOW MEpe COOTBETCTBYET MEXAYHAPOAHBIM o0s3aTenbcTBaM Poccun.
Tak, TOHMMaHWe  KOPPYNIMH  CBOJWTCS  JIMIIb K  KOPBICTHO
MOTHUBHUPOBAHHOMY TIOBEJICHUIO, XOTS OHO (PaKTMUECKH MOXET H He
npeciieoBaTh IeJied MaTepualbHOM BBITOJBI. DTO MPECIOBYTHIM «OJaT»,
MPOTEKIIMOHU3M, IPYrue HEOOOCHOBaHHBIC MpeuMmylnecTBa (mobema Ha
BBIOOpaX, JKellaeMble KaJpOBble Ha3HavueHHWsS U T.1.). B Poccum 10 mx mop
YTOJOBHO HEHAKa3yeMoO T.H. «HEOCHOBATEJIbHOE OOOTrallleHHE», KOTOpPOe
YUHOBHUK HE MOXET Pa3yMHBIM 00pa3oM OOBSICHUTH U T.I.

Ho wm campii XOpommil 3aKOH HE TapaHTUPYET YcCIliexa, €CIU He
YCTPAHSIIOTCS TPUYMHBI 3TOW  CepbE3HEHIel conuanbHONH  OOJIC3HHU.
['urantckoe paspactaHue KOPPYIIIMUA B MOCTCOBETCKOE BpeMsi OOBSICHSIETCS
1EJIbIM KIIYOKOM OCTpeumux aedopmaiuii Bo Becex cepax ku3Hu o011ecTBa,
MHOTOCIIOMHBIM MPUYMHHBIM KOMIUIeKcoM.  [loatomy s ycmexa B
O0opbbe ¢ KOppyHIMer HYXHO HE CTOJbKO PYOUTh TOJIOBBI (BBIPACTAIOT
HOBBIE), CKOJHKO B KOMIUIEKCE YCTpaHATh €€ MPUYUHBI, T.€. pelaTh
MOJINTUYECKHE, SKOHOMUYECKHE, COIMATbHBIC U UICOJIOTHIECKHE MPOOIEMEI,
CTOSIIIIME TIEPE]l CTPAHOU U MOMUTHIBAIONINE KOPPYIIIIHIO.
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Cepos 1.0

IIporuBoaeiicreue B3gTouHn4YecTBY B Poccuu npu Ilerpe I
(MCTOPUKO-TIPABOBOI ACIEKT)

Jlokyaa TOCBAIIEH pacCMOTPeHHUIO Bompoca o0 otHomeHuu Ilerpa I
B3TOUHMYECTBY B KQUECTBE KaK 3aKOHOAATENS, TAK U BEPXOBHOT'O CYAbHU.

1. B noknaae mpeanpuHUMAETCS KPAaTKUM 3KCKYpC B MPOOJIEMaTUKY
OTHOIICHUSI CPEIHEBEKOBOTO OTEUYECTBEHHOTO 3aKOHOJATENSl K Tpaguliiu
MPUHATHS JOJDKHOCTHBIMM JIMIIAMH YaCTHBIX MOJHOIIECHUM («mocysoBy). Ha
OCHOBE aHaju3a OOIIMPHOr0O HOPMATUBHOIO MaTepuanga (HauuHasg C
Cyneonuka 1497 r.) 1mokazaHo, 4YTO 3TO OTHOIIEHHUE OTJIUYAIOCH
JIBOMCTBEHHOCTBIO: TOCys (e jure 3ampemiancs, HO CaHKIHAKA 3a €ro
MOJYYEHUE HE MPEIyCMAaTPUBANIOCh. lIpocCrexuBarOTCA paziuuus MEXIy
MOHSTUSMU «IIOCYJ» M «B3SATKa», CHENaH BBIBOJI O TOM, YTO IOCYJ HE
SBJISJICSI  B3SATKOM B COBPEMEHHOM  YTOJIOBHO-IIPABOBOM IOHUMAHUHU.
PaccMoTpen mpolecc 3aposKIeHUSI TEPMUHA «B3SITKA».

2. B npgoknmage 0OOCHOBBIBAETCS, UYTO TIEPBBIC JBa JIECATHIICTHS
npeObIBaHUs Y BJIACTH MpOoOJeMa TEHEBOTO OOOTAIEHUS! TOCYIapCTBEHHBIX
cnyxxamux Ilerpa I moutn He BonmHOBana. Kak npencraBisieTcsi, OTHOLIEHUE
1aps K npoodsjaemMe moOOpoB ¢ HaCEIEHUs KapMHAIIbHO U3MEHUJIOCH B TIEPBOM
mosioBuHe 1700-X Ir., Korma OBLIO HM3JaHO HECKOJBKO 3aKOHOIATEIBHBIX
aKTOB, B KOTOPBIX 32 MPUHATUE B3SATOK BIIEPBBIE B UCTOPUHU OTEUECTBEHHOIO
IIpaBa yCTaHABIMBAINCH CAHKIIMH. DTO OBLIO CBSA3aHO C TEM, YTO C CEPEAUHBI
1700-x rr. Iletp I HE MOr He WCIHBITBIBATH HapacTaBIIME OMACEHHS 3a
YpPOBEHb HAJIOTOBOM  IIJIATEKECIIOCOOHOCTH HACENICHHS, OT KOTOPOTO
HalpsMyl0 3aBUcesla 00ECIOCOOHOCTh JICHCTBYIOIIEH apMHUHU, U KOTOPBIMA
TPO3UIIN OKOHYaTEJIbHO M0JI0pBaTh OOOPHI MHOTOYHCIICHHBIX
KOMaHAMPOBAHHBIX JIMI] U MECTHBIX aIMUHUCTPATOPOB.

3. IMogpoOHO ocBemaeTcsi «3aKOHOAATENbHBIA MEPEIOMY, MPOU3OIIEH-
Ui B 00JIaCTH MPOTUBOACUCTBUSI B3sITOUHNYECTBY B 17131714 rr., B X07€
KOTOPOTO MPOMU3OILIO CIUSHUE B3SATKA W TIOCYyJa B E€IUHBIM M CTPOTO
KapaeMblii COCTaB MPECTYIUICHUS, U B PE3YJIbTATE KOTOPOIrO CIOKHUIOCH
MOHSTHE B3STKKU B COBPEMEHHOM YTOJIOBHO-IIPABOBOM CMbIcie. bygaer
MOKa3aHa JajibHenmas sBoyironus B3risanoB llerpa [ Ha B3sTOYHMYECTBO,

190 . .
3aBexyrommii Kadenpoil TEOpMM M HCTOPUM TrocyaapcTBa M mpaBa HoBOcMOMpPCKOTO ToCynapCTBEHHOTO
YHHMBEPCHUTETa SKOHOMUKH U YIIPaBICHHUS, J.1U.H, JOICHT.

138



KOTOpO€ (B YHMCJIC MHBIX JIESTHUN MPOTHUB MHTEPECOB CIYKOBI) OH OTHEC, B
KOHIIE KOHIIOB, K pa3psay TOCyJapCTBEHHbIX mpectymienuil. [Ipeanona-
racTcs OXapaKTEPU30BaTh TAKHE MEpbI Laps MPOTHUB M3JOMMCTBA Kak
HalleJITMBaHUEe Ha OOpHOY CO B3ATOUHMUECTBOM (PUCKATBCKOW CIY>KOBI U
MaKCHUMaJIbHO HIMPOKOE 0OOHAPOJOBAHUE «AHTUKOPPYMIIMOHHBIX» HOPMATHUB-
HBIX aKTOB.

4. B nokmane ocpemiaercss cyaeOHas mnpaktuka 1710-x — mepBoi
nojoBuHbl 1720-X rr. mo pAenaM O B3SATOYHHYECTBE (IIPOIIECCHI AbsKA
J.W. HoBukosa (1711 r.), rBapauu mnopyuuka H.T. Pixerckoro (1712—
1714 rr.), xwunpuma K.A. Kopobosa (1714-1720 r1r.), nesaxoB W.JI.
CemnukoBa u K. XKykoa (1721-1728 1T.), KpOHIITAATCKOTO TaMOKEHHOTO
oypmuctpa ®@.A. bonorHoro (1723-1724 rr.), etc.). byner mokaszaHo, 4To
perpeccuy MPOTUB B3SITOYHUKOB HOCWJIM B ATOT MEPUOJ] BBIOOPOUHBIIM
xapaktep, a otHomeHue [lerpa I B kauecTBe Cyapu K B3STOYHUKAM OBLIO
IPEUMYIIIECTBEHHO CHUCXOJIUTENIbHBIM. BBIBO JJOKJIa/a COCTOUT B TOM, YTO,
HECMOTpS Ha M30UPATEIbHOCTh BOIUIOIICHUS B CyJI€OHON MpaKTUKE MEepBOi
yerBepTtd XVIII B. IpO3HBIX 3aKOHOB O NPECEYECHUH M3I0MMCTBA, UMEHHO
naps u umnepatop Ilerp I oOwsBUI BoliHy B3siTke B Poccun.
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MATEPHAJIbI HAYYHO-TIPAKTUYECKOW KOH®EPEHIIUU
«OCHOBHBIE TEHAEHIIUU PA3SBUTHUSA I'PAKTACKOI'O ITPABA
N ITPOLHECCA B COBPEMEHHBIX YCJTOBUAX>

T'apoap A.B. 1

00 oTaeJbHBIX 0COOEHHOCTSIX JOTOBOPOB CTPAXOBAHUSA KU3HU
¥ UMYLIECTBEHHOr0 CTPAXOBAHMA MO 3aKoHonareabcTBy Poccun u Kuras

3akodn KHP ot 30.06.1995 r. «O cTpaxoBanum» coaepxut pazuein Il o
JIOTOBOpPE CTpaxoBaHUs XU3HU. B oTiMuuMe OT KUTAHCKOro 3aKoHOJa-
TEIbCTBA, JEHUCTBYIOLIEE POCCHIICKOE CTPAXOBOE 3aKOHOJATENBCTBO HE
COJICP’KUT 3HAYUTEIILHOTO YKCJIAa HOPM, HEMOCPEJICTBEHHO MOCBAIICHHBIX
JIOTOBOPY JIMYHOTO cTpaxoBaHusA. bosee Toro, Hu 3akoH P® ot 27.11.1992 1.
«O0 opraHuzanuu CcTpaxoBoro jaemna B Poccuiickoit ®enepanuu», HU
I'paxxnanckuit kogekc PO (ganee — 'K PD) He UMEIOT OTNIENbHBIX Pa3IeioB,
IJIaB U Jae maparpagoB O JOTOBOPE JUYHOTO CTPAXOBaHHS, BIIPOUYEM,
AQHAJIOTUYHOE OTHOCUTCS U K HOpMaM O JOTOBOPE HUMYIIIECTBEHHOTO
CTPaxOBaHUA. XapaKTEPHOM YEPTOM POCCHUMCKOTO 3aKOHOJATENICTBA O
CTpaxOBaHUU SBJISIETCS TO, YTO HOMBI O JIOTOBOPE HMYIIECTBEHHOrO U
JUYHOTO CTPaxXOBaHUSI MEXKIY COOOM HE CUCTEMAaTU3MPOBAHBI M 3a4acTyIO B
cratbsix ['K P® o crpaxoBaHnm cnepBa YyKa3bpIBAlOTCSA IMOJOXKEHUS
MPUMEHUMBIE B OTHOILIEHHH JOTOBOpPAa HMYIIECTBEHHOI'O CTPaxOBaHUS H
JUIIL B TOCIAEAHUX IYHKTaX CTaTed yKa3bIBAIOTCS OCOOCHHOCTH
MPUMEHEHUSI COOTBETCTBYIOIIUMX TMPAaBWJI NPUMEHUTEIBHO K JOTOBOPY
JUYHOTO CTPAaXOBaHMSI.

Crarbst 52 3akona KHP «O crtpaxoBaHum», HE pacKpbiBas IMOHSITHUS
JIOTOBOpA CTPAaxOBaHMUsI )KM3HM, YKa3bIBAET HA TO, UTO 3TO TaKOW JOTOBOP, B
KOTOPOM OOBEKTOM CTpPAaxOBaHUSI SBJSIETCS JKW3Hb W TEJIO 4YeJIOBEKa.
B otniuune OT poCCHUICKOro, KUTaWCKOE 3aKOHOJATENILCTBO IMIpeaycMmar-
PUBAET BECbMA BAXKHOE IMOJIOKEHUE O TOM, YTO CTPAXOBATENb IOJKEH UMEThH
CTpaxyeMblii HHTEPEC MO OTHOIICHUIO K CTPaXxyeMOMY JIUILY.

JIns1 1eCTBUTEIBHOCTH TOTOBOpa cTpaxoBaHus ku3Hu 3akoH KHP «O
CTpaxOBaHUW» TMPEIANUCHIBACT CTPaxoBaTENI0 YyKa3blBaTh JIOCTOBEPHbBIC

1 Tonenrt Kadenpsl TPaXIaHCKOTO, MpPEANpUHUMATEIbCKOro W TpaHcmopTHoro mpaBa PI'BOY BO

«JlambHEBOCTOYHBIH TOCYTapCTBEHHBIN YHUBEPCUTET MyTeil COOOIICHU», K.10. H.

140



CBEJICHUS, CYILIECTBEHHO BIIMAIOIIME HA OINPEIEIICHHE CTENEHU PUCKA MpHU
3aKJIFOUEHUH JIOTOBOpa CTpaxoBaHuUs. B ToM ciydae, eciii HEBEPHO YKa3aHbI
BO3PACT 3aCTPAaXOBAaHHOW CTOPOHBI U OH HE COOTBETCTBYET YKa3aHHOMY B
JIOTOBOpPE BO3pPACTHOMY TIPEJAENTY, CTPAaXOBIIMK BIPAaBE aHHYJIUPOBATH
noroBop. CxonHoe mosokeHue 3akpersieHo B cT. 944 'K P®, B kortopoii
ONPEJIETICHO, YTO €CJIHM MOCe 3aKIIYEHUs JOTrOBOpa CTpaxOoBaHUsA OyAeT
YCTaHOBJICHO, YTO CTPAxoBaTesb COOOIIMII CTPaxXOBIIMKY IMPHU 3aKIIOYECHUU
JIOTOBOpAa CTpaxoBaHUS JIOKHYIO HWH(MopManuio 00 00CTOATENhCTBAX,
UMEIOIIUX CYHIECTBEHHOE 3HAUYE€HHME IS ONpPENENIeHUs BEpPOSTHOCTU
HACTYIUICHUSI CTPAXOBOTO Ciy4yas M pa3Mepa BO3MOXXHBIX YOBITKOB OT €ro
HACTYIJIEHUS, TO CTPAaXOBIIMK BIpaBe MOTPEOOBATH MPU3HAHUS JOTOBOpA
HeJeNCTBUTENbHBIM. YKka3zaHHas Hopma ['K P® mnpexacrabmsercs Oosee
yaa4yHou 1o cpaBHeHUIO co cT. 54 3akona KHP «O crpaxoBanum» kak 1mo
COJICP)KAHUIO0, TaK M BBUJY TOrO, YTO PACHPOCTPAHSIET CBOE JICUCTBUE Ha
JIOTOBOP CTPAaXOBaHUS B LIETIOM.

Kuraiickuii 3aKOH O CTpaxOBaHWHU HMIIEPATUBHO IPEAYCMATPUBACT,
YTO CTpaxoBaTeJb U CTPAXOBIIMK HE MMEIOT MpaBa 3acTPaxoBaTh JIUII, HE
MMEIOIINX TPaKIaHCKOM MPaBOCIIOCOOHOCTH, 3a HCKIIOUYEHHEM CIIydacB
CTpaxOBaHUS POJUTEISIMU JKMU3HU CBOUX HECOBEPIICHHOJIETHUX JETEH.
OnHoBpeMeHHO € 3TuUM, B cuiy cT. 56 3akona KHP «O crpaxoBanumn»
CUMTACTCS HEJEHCTBUTEIBLHBIM JIOTOBOP CTpPaxOBaHUs Ha ClIydail cMepTH,
3aKJIIOYEHHBI 0€3 MHCHbMEHHOTO COIJIacHus 3acTPaxOBaHHOTO Kak Ha
3aKJIFOYEHHUE TAaKOIro JOTOBOpa, TaK U Ha CTPaxoBYH cymMMy. B poccuiickom
3aKOHOJIATENbCTBE HE COJCPKUTCS KAKUX-TMOO BO3PACTHBIX M HMHBIX
OTPAaHUYECHUN OTHOCUTENIHO CTPAXOBAaHUSl >KU3HU TE€X WJIM WHBIX JIHII,
JIOTYCKAaeTCsl Jlake 3aKIIOUCHHE JOTOBOPOB JIMYHOIO CTpaxoBaHUsA Oe€3
coryiacus Camoro 3acTpaxoOBaHHOrO Jjuia. B yactHocty, 4. 2 . 2 c1. 934 'K
P® npenycmarpuBaeT, 4TO OrOBOP JUYHOTO CTPaxOBaHUS B MOJIb3Y JIMIIA,
HE SIBIIAIOLIETOCS 3aCTPAXOBAaHHBIM JIMIIOM, B TOM 4YHUCJIE B MOJIb3y HE
ABJISIIONIETOCST  3aCTPaXOBAaHHBIM  JIMIIOM  CTpaxoBaTelisd, MOXET ObITh
3aKJIIOYEH JIMIIb C MHCBMEHHOTO COIJIaCHs 3aCTPaxOBAHHOTO JIMLA, MPHU
OTCYTCTBUHM coryiacusi koroporo, yto 'K P® Bnonxe pomyckaer, IOroBop
MOXET OBbITh MPU3HAH HEJCHUCTBUTEIBHBIM 10 UCKY 3aCTPAXOBAHHOTO JIUIIA, a
B CIIy4ya€ CMEPTH 3TOr0 JHUla MO HCKy €ro HaciaegHUKoB. OTCyTCTBHUE
MMCbMEHHOTO COTJIacHsl 3aCTPaXxOBAHHOIO JIMLAa Ha 3aKIIOYEHHE JI0roBOpa
JUYHOTO CTPaxOBaHUs JEJIA€T MO POCCUHUCKOMY 3aKOHOAATEIBCTBY CHEIIKY

141



OCIIOPUMOM, TOrJa Kak KHUTAHCKOE 3aKOHOJATEIbCTBO TAaKUE CHEIKHU
ONPABJAHHO MIPU3HAET HUYTOXKHBIMH.

CpaBuutensublii aHanmu3 ct. 934 'K P® wu ct. 61 3akona KHP «O
CTpaxOBaHWW» TO3BOJSET CHAENaTh BBIBOJ, YTO B O0OMX Ciy4asx
3aKOHOJIATEIbHO TMPEIyCMOTPEHa HEOOXOJAMMOCTh TMOJYYeHHUsS] COTJacus
3aCTPaxOBAaHHOTO JIMIIAa HAa HA3HAYEHHUE BHITOJONpPHOOpETaTeNss B JIOrOBOpE
CTpaxoBaHUs KU3HU. OJHAKO U3 COAEPKAHMS KUTAHCKOrO 3aKOHA CJENyerT,
41O TpeOyeTcs MOJydeHHE OT CTpaxoBaTelsl COIJIaCHs 3aCTPaXxOBAaHHOIO
Julla Ha Ha3HadyeHue OeHedunmapa mno jgororopy. B cBorw odepens, 'K PO
MO3BOJISIET 3aKJIKYaTh JOTOBOPHI JIMYHOTO CTpaxoBaHUs 0€3 corjacus
3aCTPaxOBAaHHOTO JIMIIA B CIydyae Ha3HAUYEHHs €ro BBIFOAONPUOOpETaTesIeM.
CootBercTBytomass Hopma 3akoHa KHP Bujpurcs Oonee oTBeuarouien
MHTEpecaM 3acTPaxOBaHHOI'O JIMIA, MOCKOJbKY HE IO3BOJIAET 3aKJII0YaTh
JOTOBOPBI CTPAXOBaHUs XU3HM 0€3 €ro BEeAOMa, TOrjJa KaK POCCHMCKUI
3aKOHOJATENb pa3peliaeT CTPaxoBaTeNsIM 3aKJII04aTh JIOTOBOPHI JIMYHOTO
CTpaxoBaHMsI 0€3 TOJy4YeHUs MUCbMEHHOI'O COTJIACHsl 3aCTPaxOBaHHOTO U
NpU3HAeT 1O oOleMy TpaBWIy JOTOBOP JIMYHOTO  CTPaxOBaHUs
3aKJIFOYEHHBIM B TI0JIb3Y 3aCTPaXOBAHHOIO JINLIA.

Kuraiickoe ¥ poccuiickoe CTpaxoBOE€ 3aKOHOJATEIbCTBO JOIMYCKAIOT
BO3MOXHOCTh 3aMEHBI BBIFOJIONPUOOpPETATENs] MO JOrOBOPY CTPaxOBaHMS
KU3HU TUCBMEHHO COOOIIMB 00 3TOM cTpaxoBuKy. Oanako ct. 956 'K PO
IIPEAOCTABIIET TaKO€ IPAaBO HCKIYUTEIBHO CTPaxoBaTEN0, TOrJA Kak
cT. 63 3akona KHP «O crtpaxoBaHnm» NnpeaycMaTpuUBacT, YTO M 3aCTpPaxo-
BaHHAasi CTOPOHA MOXET HM3MEHUTh BbIrogonpuoOperarens. Xors CT. 63
3akoHa KHP «O crpaxoBanum» u npeaycMaTpuBaceT, YTO CTPaxOBaTEIb
MOKET 3aMEHHUTh BBITOAONPUOOpETATENsl B JOIOBOPE CTPAXOBAaHMS KHU3HHU,
HO HapsJy C 3THUM YCTaHaBJIMBAaeT O0O0S3aTEIbHOCTh IMOJYUYEHUS COTJIacHs
3aCTPaxOBaHHOTO JIMIAa HA 3aMEHY BBIFOJIONpUOOpETaTeNs cTpaxoBaTeneM. B
J000M citydae TpeOyeTcsl MOJyYeHHE COTJIacue 3aCTPaXOBAHHOTO HA 3aMEHY
BBITOAONIPUOOpETATENsl IO JOTOBOPY CTPaxOBaHUS MKU3HU, YTO BIIOJHE
JOTUYHO M coryacyercss ¢ TpedoBanueM cT. 61 3akona KHP «O crtpa-
XOBaHUM» O IMOJYYEHUHU COTJIACHUS 3aCTPaAXOBAHHOIO HA HA3HAYEHHE BBITOJ0-
npuoOpeTaTens. B oTinumMe OT yKa3aHHBIX MoJiokeHuu, cT. 956 'K PO
TpeOyeT 00sA3aTeNIbHOE MOJIyUEHHE COIJIacUsl 3aCTPaxOBaHHOW CTOPOHBI Ha
3aMEHY BBIFOJONPUOOpETATENs JUIIb B TOM ClIy4ae, €Clid JOTOBOP JIMYHOTO
CTpaxoBaHUs ObLI 3aKIIOYEH C COIlacHs 3acTpaxoBaHHOTO Jjuna. [lomyua-
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ercs, uyTo B cuiy cT. 934 'K P® pazpemnieHo 3akito4ars JOTOBOPBI JIUYHOTO
cTpaxoBaHus 0€3 COIJIacHsl 3aCTpPaxOBaHHOTO, HO B €ro MoJb3y, a 3aTEM B
cooTBeTCcTBUU cO CT. 956 'K P® Bo3MOXHA 3aMeHa BBITOAOMpPHOOpETaTENs
0e3 corjacusi 3acTpaxOBaHHOTO JIMIA, MOCKOJIbKY 4.1 cT.956 'K P®
TpeOyeT o0sA3aTeNbHOE IMOJYYEHHUE COTrJacusi 3acTPaxOBaHHOTO JiMIa Ha
3aMEHYy BBIFOJONPHOOpETATENIs €CIAU JOTOBOP JIMYHOTO CTpaxoBaHUs ObLI
3aKJIIOYEH C COIJIacHsl 3acTpaXxOBAaHHOIO JIMIA, KOTOpO€ He TpeldyeTcs
MOJIy4YaTh NPU CTPAXOBAHUU KU3HU B MOJIb3Y 3aCTPAXOBAHHOIO JIUIIA.

['K PO B c1.963 u 3akon KHP «O crpaxoBanum» B CT. 65
MpeayCcMaTpUBalOT IO OOIIeMy NpaBUJly, UYTO CTpaxoBas BbIILUIaTa HE
MIPOU3BOJMUTCS, €CJIM BCJEJACTBUE YMBICJIA CTPAaXOBaTelsl, BBITOJOMPHOOpE-
Tarelsl WIA 3aCTPAXOBAHHOTO JIMIIA HACTYNHWJI CTPAXOBOM CIly4aul IO
JIOTOBOPY CTpaxoBaHus ku3HU. OgHAKO 4. 2 CT. 65 ykazanHoro 3akona KHP
MpEyCMaTpPUBAET, YTO €CIM CTPAaXOBaTeNlb Jeial CTPaXOBblE B3HOCHI B
TeueHue OoJiee NBYyX JIET, TO CTPAXOBIIHMK BO3BpAIIACT HAJTMYHYIO CTOUMOCTD
CTPaxoBOTO TOJHCA PYTUM BBITOJONPUOOpETATENsIM, UMEIOIIUM TPaBO Ha
MOJIY4YEHHUE CTPAXOBOM BBIILIATHI MO JOTOBOPY CTPAXOBAHUS KWU3HU WIH B
KauecTBE HACIEJCTBAa 3acTpaxoBaHHOW cTOpoHBL. [lpu camoyOuiicTBe
3aCTpaxOBaHHOW CTOPOHBI CTPAXOBIIUK TAKXKE OCBOOOXKIA€TCS OT BBIILIATHI
CTPaxoOBOIl CyMMBI, 32 HCKJIIOUYEHHEM Ciy4as, KOrJa JOTOBOP CTpaxoBaHUs
y)Ke€ JIEMCTBOBAJl HE MEHEE JBYX JIET, YTO COOTBETCTBYET aHAJOTHYHBIM
HOPMaM CTPaxOBOTO 3aKOHO/IaTE€TLCTBA MHBIX 3apyOEKHBIX CTPaH.

Paznen II 3akona KHP «O crpaxoBaHum» COAEPKHUT HOPMBI O
JIOTOBOPE CTPAaxOBaHUsI UMYILECTBA, PACHPOCTPAHSIONINE CBOE JCHCTBHUE HE
TOJIBKO Ha JOTOBOpP CTPAaXOBaHHUSl MMYIIECTBA, HO U Ha JOTOBOPHI
CTpaxoBaHUs IPakJaHCKOW OTBETCTBEHHOCTH. boiiee Toro, coriacHo ct. 33
3akona KHP «O cTpaxoBanum» AOTOBOp O CTpaxOBaHMM MUMYIIECTBA — 3TO
JIOTOBOP O CTPAaxOBaHWUHU, B KOTOPOM OOBEKTOM CTPaxOBaHUsS SIBISETCS
MMYIIIECTBO WM OTHOCSUMKCS K Hemy uHTepec. B cT. 929 'K P® umeercs
Oonee MOIPOOHOE TMEPEUHCIICHHE HWMYIIECTBEHHBIX HHTEPECOB, KOTOPbHIE
MOTYT OBITh 3aCTpaxOBaHbI MO JIOTOBOPY MMYIIECTBEHHOI'O CTpaxoBaHus. B
nenoM, kak 3akoH KHP «O crpaxoBanun» tak u 'K P® ucxomar u3 toro,
9T0 OOBEKTOM JIOTOBOpA MMYIIECTBEHHOTO CTPaXxOBaHUs BBICTYHAIOT
MHTEPECHI, CBSI3aHHBIE C UMYILIECTBOM.

B cr.34 3akona KHP «O crpaxoBaHum» TOBOPUTCS O TOM, YTO
CTPaxXOBIIUK JOJDKEH OBITh M3BEIIEH O Mepeaadye 0oObEeKTOB CTPAaxOBaHUS U
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JOTOBOpP JOJKEH, C COIJIacHsl CTpaxoBIlMKa, ObITb M3MeHeH. [lomoOHoro
poJla UMEETCSI U B POCCHUUCKOM 3aKOHOJATEIbCTBE, HO B CT. 960 'K PO
(dakTHuecku peyb UAET 00 YBEAOMUTEIHHOM TMOPSAKE MPEAOCTABICHHUS
uH(OpMaUuu O TEepexojie MpaB Ha 3aCTPAXOBAHHOE MMYIIECTBO, TOT/Aa Kak
U3 YKa3aHHOW HOPMBbI KMUTaWCKOTO 3aKOHAa CIIEYET, YTO B TaKHX CIIy4asx
JIOTOBOP CTPAaXOBaHUS JIOJDKEH OBITh M3MEHEH C COrjacus CTPaxXOBIIHUKA.
Kuralickuii 3akoH cpa3y oropapuBaer, 4YTO IIpU Iiepefade oO0BeKTa
CTpaxOBaHUS WHOMY JIMIy CTPaxOBIIMK YBEIOMIICHHBIH 00 9TOM HOJIKEH
W3MEHUTh JIOTOBOP CTpaxoBaHUS C TeM, UTOOBl JEWCTBUE TOJIMCA
CTpaxOBaHUs MPOAOLKUIOCh. B pmanHom cinywae [K P® momen no
HECKOJIbKY MHOMY TyTH, HE TpeaycMmaTpuBas B cT. 960 HOpMBI O HAIUYUU
CoTJlacusl CTPAaXOBIIMKAa HAa HM3MEHEHHUE JOTOBOpAa CTPAXOBAHUS, TEM HE
Menee, ['K P® B n.1 cr.959 ycraHaBnuBaer, 4yTo B MEPUOJ JCUCTBUS
JOTOBOpA MMYIIECTBEHHOTO CTpaxoBaHUs CTpaxoBaTellb
(BBITOIONIPHOOPETATENL) 00s13aH HE3aMEIMTEILHO COOOIIaTh CTPAXOBIIUKY
O CTaBIIMX €My  U3BECTHbIMM  3HAUYUTEIBHBIX  U3MEHEHHUSX B
00CTOSATENHCTBAX, COOOUIEHHBIX CTPAXOBIIMKY MPU 3aKIIOUYEHUH JI0TOBOPA,
€CIM ATU H3MEHEHUSI MOTYT CYHIECTBEHHO IIOBIMATh HAa YBEIUYEHUE
CTPaxOBOTO PHUCKA; 3HAYUTEIIbHBIMM BO BCSKOM Cllydae MPU3HAIOTCS
W3MEHEHHs], OTOBOPEHHBIE B IOTOBOPE CTPAXOBAHUS (CTPAXOBOM IMOJIKCE) U B
MEpEaHHbIX CTPAaxXOBATEO MpaBWiIax crpaxoBaHus. [Ipu stom m. 2 ct. 959
['K P® 3akpemniser mpaBwio O TOM, YTO CTPAxXOBIIHK, YBEIOMIICHHBIH 00
00CTOSITENILCTBAX, BJIEKYIIUX YBEJIWYEHUE CTPAXOBOIO pHCKA, BIpaBe
noTpeOoBaTh M3MEHEHMsI YCIOBUU JOTOBOpA CTPAaXOBaHUS WM YIUIAThI
JOIIOJHUTEJIBHOM CTPAXOBOM IIPEMUU COPA3MEPHO YBEIUYEHUIO PUCKA.
CucremHoe TonkoBanue crarer 960 u 959 I'K P® nosBoisieT cuenaThb
BBIBOJI, YTO HECMOTps Ha TO, 4yTo B CT. 960 I'K P® He wuger peunm o
MOJYYEHHH COIJIACUSl CTPAXOBIIHMKA HA M3MEHEHHUE JI0rOBOpa CTPAXOBAHUS
MMYIIECTBA MIPU TNEPEX0Jie MpaB Ha HEro K JAPyromy JIMIy, TEM HE MEHee,
HEOOXOAMMOCTh TMOJYyYEHUS TAKOTO COTJIACHs CIIEAYeT U3 COJACpKAHHS M. 2
cT. 959 I'K P®. U13noxkeHHOE CBUAETENBCTBYET O TOM, YTO IO CYLIECTBY B
000MX 3aKOHOJIATENBHBIX aKTaX peyb UJIET 00 OJHOM U TOM K€, MPU I3TOM U3
JAHHOTO NpaBuia ycraHaBiauBaroTcs UcKimoueHus. [' K PO coxepxut Hopmy
O TOM, YTO HCKJIOUEHHE COCTABIAIOT ClIy4au MPUHYIUTEIBHOTO HW3bSITHUSA
MMYIIECTBA U OTKa3a OT npaBa coOCTBeHHOCTH. B cBoto ouepens 3akon KHP
«O cTpaxOBaHMM» yCTAaHABIIMBAET, YTO UCKIIOUYEHHE COCTABIISIIOT JOTOBOPHI
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CTpaxOBaHUsA TPAHCHOPTHBIX CPEACTB M  JIOTOBOPBI, B  KOTOPBIX
MPEAYCMOTPEHO HHOE.

Cratbs 36 3akona KHP «O crtpaxoBanuu» mnpemycMmarpuBaeT oOs3aH-
HOCTh 3aCTPAaxOBaHHOW CTOPOHBI COOMIOAATH COOTBETCTBYIOIIME MpaBUIIA,
Kacaroluecs: 0€30MacHOCTU U T.M. B kadecTBe MOCHeACTBUS HEUCIIOJIHEHHUS
00s13aHHOCTU N0 O0ECHEeYeHUI0 0e30MacHOCTH OOBEKTa HMMYIIECTBEHHOTO
CTpaxoBaHUs CT. 36 TIpeloCTaBIsieT MPaBO CTPAXOBLIMKY MOTPEOOBAThH
yIUIaThl JOMOJIHUTEILHOTO CTPAXOBOTO B3HOCA WIIM K€ CTPAXOBIIHK MOXET
aHHYJIUpOBaTh JoroBop. B poccuiickom 3akone «0O06 opranuzanuu
crtpaxoBoro nena» u ['K PO HOpM aHamoOruyHOro coaepkaHus HE MMEETCH,
I'K PO nomresn 1o myTd yCTaHOBJIEHHS B CT. 963 MmocCiienCTBUIN HACTYIUICHUS
CTPaxoBOI'O Ciy4ass 10 BUHE CTpPaxoBaTelss, BBITOJONPHOOpETATENs WU
3aCTPaxOBaHHOTO JIMIIA.

Takum 06pa3om, MOJABOIS UTOT BBILIEU3IOKEHHOMY CIEIYeT CHENaTh
BBIBOJI, UTO B 3HAUYUTEJILHON MEpe HOPMBI O IOTOBOPE CTPaXOBAaHUS KU3HU U
noroBope crpaxoBanusi umyiiectsa B 3akone KHP «O cTpaxoBanum» UMeroT
HAIPaBJICHHOCTh Ha 3alllUTY WHTEPECOB CTpaxoBaTesiell (3acTpaxOoBaHHOU
CTOPOHBI) M COOTBETCTBYIOLIME IIOJIOKEHUS C YYETOM IPUCTAIBHOTO
pPacCMOTpPEHHUS] U aHalM3a IOCIEACTBUH HMX BHEAPEHHUS B OTEUECTBEHHBIE

3aKOHOJATEIbHBIE aKThl OMPAaBJAHHO BKIIOUHUTH B riaBy 48 «CTpaxoBaHHE»
'K PO.
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Tonoonenxo E.B. **

IIpoOJieMbl U MepceKTUBBI COBMECTHOTI0 3aBelanus B Poccuu

[IpoekT pedopMbl HacIeACTBEHHOrO TipaBa B Poccuu akTHUBHO
oocyxmanca emé ¢ 2015 r. B wmrone 2018 1. OBUI TPUHAT TPOEKT
OenepanbHoro 3akoHa N 451522-7 «O BHeceHMM HW3MEHEHUM B YacTH
nepByr0 U Tperbio ['paxknanckoro koxaekca Poccuiickoir ®enepanumn» (0
COBMECTHBIX 3aBCIIAaHUSAX M HACJIECJACTBEHHBIX JOTOBOpAX), KOTOPBIMA
BcTynaer B cwity ¢ 1 mapra 2019 r. Berynarommit B cuny B 2019 r. 3akoH
BBEJI B POCCHUICKOE 3aKOHOJATEILCTBO MOHSATHE «COBMECTHOT'O 3aBEILIAHUS.
Ilns storo B crareio 1118 I'K P® Obumm BHECEeHBI M3MCHEHHs. Tak, B
cootBeTcTBUU C¢ 1. 1 cr. 1118 'K P® pacnopsauTbcsi UMyIIECTBOM Ha
Cliydyaid CMEPTH MOXHO IyTEM COBEPIICHUS 3aBEIIAHUS WJIM 3aKIIOYCHUS
HacJIeJICTBEHHOT0 JoroBopa. K HacineacTBeHHOMY J0TOBOPY MPUMEHSIOTCS
npaBwia Hacrosmero Kojekca o 3aBenjaHuM, €CIIM MHOE HE BBITEKAET W3
CyIllECTBAa HACJEJCTBEHHOTO AoroBopa. [laHHas crarthsi OyJeT NOIOJHEHA
HOBBIM TMyHKTOM. CorjlacHO HOBOMY M. 4 3aBeIllaHHE€ MOXKET OBITh COBEp-
IIEHO OJIHUM TPaXKJIAHWHOM, a TaKXKe TpakJaaHaMH, COCTOSIIUMHU MEXITY
co00lf B MOMEHT €r0 COBEPIICHUS B 3apEeTUCTPUPOBAHHOM Opake (COBMECT-
HOe 3aBelaHue cynpyroB). K cympyram, COBEpPUIMBIIMM COBMECTHOE
3aBellaHKe, MPUMEHSIOTCA MpaBuia HacTosero Kojiekca o 3apemniarene.

CoriacHO HOBOMY IIPOEKTY, B COBMECTHOM 3aBCIIIAaHUH CYIIPYTH BIIpaBe
10 CBOEMY O0OIOTHOMY YCMOTPEHUIO OTPEACIIUTh CICIYIOIINE MOCIeACTBUS
CMEpPTH KaXJOro M3 HHX, B TOM YHCJIE HACTYIHUBIICH OJHOBPEMEHHO:
3aBeniaTh 00Iee MMYIIECTBO CYIPYroB, a PaBHO MMYIIECTBO KaXKJIOTO M3
HUX JIIOOBIM JHIIaM, JIFOOBIM 00pa3oM OMpENeIUTh JOJW HACICIHUKOB B
yKa3aHHBIX HACJICJICTBEHHBIX Maccax, OMPEaeIUTh UMYIIECTBO, BXOAAIICE B
HaCJIEJICTBEHHYIO MacCy KaXKJ0T0 U3 CYIPYroB, €CIIM TaKoe OIpe/eicHue He
HapymiaeT MpaB TPEThUX JIUII, JUIIATh HACJIEICTBA OJHOTO, HECKOJBKUX WU
BCEX HACIICTHUKOB IO 3aKOHY, HE yKa3bIBas MPUYUH TAKOTO JIUIICHUS, U
BKJIFOYHTH B 3aBEIIaHNE WHBIC 3aBEIIaTeIbHBIC PACTIOPSKEHUS, BO3SMOKHOCTD
COBEpIIIEHUS] KOTOPBHIX TMpeaycMoTpeHa HacrosmuMm KopekcoM. YcioBus
COBMECTHOI'O 3aBEIIAaHUs JIEUCTBYIOT B 4YacTH, HE MPOTUBOpPEYALLIECHU
npaBmiiaM Hactosiiero Koaekca 06 00s3aTenbHOM J101€ B HACIEACTBE, B TOM
guciae o0 o0s3aTebHOM J0Jie, MpPaBO Ha KOTOPYIO IMOSBUIOCH TIOCIE

12 TTomommuk ropucra FOpummaeckoit pupms "Hamap", email: evgeniy.golodnenko@mail.ru.
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COCTABJICHUSI COBMECTHOTO 3aBECIllaHUs, & TaKXe O 3alpeTe HacjIeIOBaHUS
HEJIOCTOMHBIMU HaclenHukamu (ctatbs 1117 'K PO).

CTOUT OTMETUTH, YTO OJUH U3 CYNPYroB B JIt0OOE BpeMsi, B TOM YHCIIE
MOCJIE CMEpPTU JIPYroro Cymnpyra, BIpPaBe COBEPUIUTh MOCIEAYIOIIee
3aBellaHhe, a TaKkK€ OTMEHHUTh COBMECTHOE 3aBEIlllaHHe CynpyroB. Takum
o0pa3zoM oOecrieunBaeTCs JACHCTBUE MPHUHIMIA CBOOOJIBI BOJICU3bIABICHUS
3apemiatesi. ECii 9To mpou301UIo MPH KU3HU CYIIPyTa, TO ero HeoOX0 MO
YBEJIOMUThL 00 OTMEHE COBMECTHOTO 3aBemfaHusi Jubo 00 odopmieHnun
MOCIIEAYIOIIETO 3aBellanus. Takoe yBeJOMIICHUE HAlTPaBUT HOTAPHUYC.

CoBMecTHOE 3aBellaHHe CYIPYTroB YTPayMBaeT CBOIO CHIIY B CIydasx
IpeKpaIieHus: Opaka WM MPU3HAHUSA Opaka HEICUCTBUTEIBHBIM KaK JI0, TaK
U TIOCJIE CMEPTHU OJIHOTO U3 CYNPYTOB.

CoBmecTHOE 3aBELIAHNE CyNpyroB MTOVIEKUT 00BIYHOMY
HOTapHAIBHOMY  ymocToBepeHuto. OmHako B WX  HUCKIIOYCHHS
BO3MOXKHOCTH JUII  3JIOYMOTPEOJICHWH  Takke Tpeaaracrcsi BBECTH
00s13aTeIbHYIO BUJ1€0(DUKCAITHTO HOTapHUAIILHOTO yIOCTOBEPEHUS
COBMECTHOT'O 3aBEIllaHus, €CIu 00a Cympyra He BO3PaXKaroT MPOTHB TaKOU
mporeaypsl. B Tex ke 1ensx mpesjaraercs yCTaHOBUTH HEIOMYCTUMOCTH
COCTaBJICHUSI COBMECTHOTO 3aBelIaHus B 3aKpBITOH (hOopMe, B UpE3BBIYAMHBIX
00CTOSATENHCTBAX WM B MIOPAJIKE, MPUPABHEHHOM K HOTapUaJIbHOMY.

Ecnmm roBoputh 0 mepcnekThBax W MpoOjemMax pa3BUTHS COBMECTHOTO
3aBemianusi B Poccum, TO MOXHO TMojaratb, 4YTO TaKO€ HOBOBBEICHUE
MO3BOJUT CHHU3UTh UYHCIO0 KOH(MDIWKTHBIX CHTYallud OTHOCHUTEIHHO
HacnencTBa. COBMECTHBIC 3aBElIaHUs MOTYT ObITh HauOosiee BOCTpEeOOBaHbI
B CEMbSX, KOTJIa Y CYIPYroB €CTh JETH OT MPEIbIAYIINX OpakoB, a TaKKe B
CIIy4asix, KOT/ia CyIpyrd UMEIOT OOIINX eTel U XOTAT YIPOCTUTH JIJISi CBOUX
HACJICTHUKOB TIPOLICAYPY TPHHIATHS HaCIeACTBa. Takke NpH HATWIUU
COBMECTHOTO 3aBEUIaHUs CYNPYroB HE HYXHO ACIUTH OOIIYyI0 COOCTBEH-
HOCTb, a 3aT€M peIlIaTh BOMPOC O HACIEACTBE M HaclleqHUKax. B coBMecTHOM
3aBEIIaHUM MOKHO 3apaHee yKas3aTh, B KaKOW MOCIeA0BAaTEIbHOCTH, KOMY U
KaKO€ MMYIIIECTBO MEePEXOIUT B 3aBUCHUMOCTH OT CUTYaIIHH.

HecMoTpsi Ha BO3MOXHBIE IUTIOCHI 3aKOHOMPOEKTA, €CThb U HEraTUBHas
CTOpOHA JaHHBIX HOBOBBeAcHUW. Cama KOHCTPYKIIMSA, YKa3aHHas B TOU
penaKkiuy, B KaKoil OHa OTpa’keHa B 3aKOHOIMPOEKTE, TPeOyeT KaueCTBEHHOU
npopabotku. Mmeercss Ooiblasi BEepOATHOCTh TOTO, YTO 3aKOHOMPOEKT
MOKET BBI3BaTh OIpPEACIICHHbIC TPYIHOCTH TMpPHU €ro pealu3allid, Tak Kak

147



3aKOHOIIPOEKT eII¢ HE ampoOMpOBaH B PEaHUSAX POCCHUHCKOW NEHCTBUTEIb-
HOCTH U BBI3bIBAET OMPE/IEICHHBIEC BOMPOCHI.

B Takoil KOHCTPYKIIMU €CTh IJIaBHBIM HEIOCTATOK, KOTOPBIM COCTOUT B
TOM, YTO TOCJIE CMEPTU OJHOTO U3 CYyNPYTrOB BTOPOH MOXKET B JIF0O0E BpeMs
OTMEHUTHh JTO 3aBEllaHuE. IJTO CBOOUT HA HET BCE BO3MOYKHBIC
MOJIOKUTEIbHBIE CTOPOHBI COBMECTHOTO 3aBemianus. (CiieqoBaTeNnbHO,
NEPEXUBIINN CYNPYT MOXKET «II€PEUrpaThy» YCIOBUS pacnpeneneHust oOero
MMYIIECTBA Cpa3y ke MOCIe CMEPTH CBOEro cynpyra. MoXHO IPEANOI0KUTD,
YTO BCE-TaKU CJIEAYET OTJaTh MPUOPUTET BOJE YMEpPIIEro: BeJb TEIeph OH
YK€ HE MOXET IMepenucarb 3aBEUIaHUE, a MEPEeKUBIIMNA CYHNPYT HUMENT
BO3MOKHOCTh OTMEHUTh COBMECTHOE 3aBEIllaHHE€ B JIIOOOW MOMEHT [0
cMepTH cynpyra. Bo wucnonHeHue BOJM yMEpIIEro, CienoBaaud Obl
YCTAaHOBUTH MPABWJIO O TOM, YTO OTMEHa M (WJIM) BHECEHHE KaKUX-JTHOO
KOPPEKTUPOBOK JIOMYCKAIOTCSI TOJBKO JO CMEpPTH OJHOTO W3 CYINPYIOB.
[locne Hee — Bce omepauuu 1Mo OTMEHE W (WJIM) U3MEHEHHUIO COBMECTHOTO
3aBElIAHUS TPU3HABAIUCH Obl HEJIEHCBUTEIbHBIMU.

Cneagyer OTMETHTb, YTO M3 TEKCTa 3aKOHONPOEKTa HE CIIEAYET, 4TO
COBMECTHOE 3aBEIIaHHE JOJDKHO ObITh 0GOpMIIEHO OOOMMHU CYyNpyramu
OJIHOBPEMEHHO B BHUJE €JIMHOTO JOKYMEHTA, YAOCTOBEPEHHOI'0 HOTAPUYCOM.
N »10 mnpenmnonaraer, mo BCEW BHANMOCTH, BO3MOXXHOCTh COCTaBJICHUS
COBMECTHOTO 3aBEIIaHUsl KaXKJIbIM U3 CYyPYroB B OTJAEILHOCTU MPHU YCIOBUU
COTJIACOBAaHHOCTH M B3aUMOOOYCJIOBICHHOCTU COJICPKaHUS BOJEU3bSIBICHUIN
oboux cynpyroB. B Takom ciydae, BO3HUKAET €II€ OJUH BOIPOC, MPU KAKUX
yCIOBHSIX 00a 3TH 3aBeNIaTeNIbHbIC BOJIEU3BSBICHUS MOTYT COCTaBISATh OJIHY
C/IEJIKY — COBMECTHOE 3aBEIlIaHHE.

B 3aknroueHun cieayer cka3aTh, UTO COBMECTHOE 3aBelaHue B Poccun
MMEET TMPEINOChUIKA JUISl YCIEIIHOTO MPUMEHEHHUS, HO TOJbKO TOCIE
I0pabOTKM 3aKOHOMpPOeKTa. B 3akoHOmaTenbCTBE HE JIOJDKHO  OBITh
«mpo0enoB», KOTOpble OBl CTalM CBOCOOpPA3HBIMU <«JIa3ehKaMu» IS
BO3MO>KHOCTH HECOOJIIOICHUS BOJIM YMEPIIIETO CyNpyTa.
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Pabey AL

O HEKOTOPLIX ACIEKTAX HACJICAOBAHNA UCKIYUTECIBHOIO IIpaBa
Ha TOBaprIﬁ 3HAK

B Hacrosiiiee BpeMsi BONPOCH! HACJIE€I0BaHUS UHTEIUICKTYaIbHBIX IMPaB
perynupyrorcst HopMamu paszaena V yactu tperber ['K PD. Yacts uerBépras
I'K PO conepxut aunib pparMeHTapHbIe MOJIOKEHUS B cdepe HacIe10BaHus
WHTEJUICKTYaJIbHBIX TIpaB Ha pPeE3yJabTaThl TBOPYECKOM JEATEIBHOCTH H
CpelICTBA WHIAMBHUAYyaIW3allMU. Y4UUTbhIBasg, 4ro B TpeTrhed 4dactu ['K PD
OTCYTCTBYET CIEIUAIIBHOE PETryJIMpPOBAHUE YKA3aHHBIX BOIPOCOB, Ha
MpaKkTUKE HEPEIKO BO3HUKAIOT TMpobOJieMbl B cdepe HacIeIOBaHUS
UCKIIFOUUTENBHBIX IIPaB HA CPEACTBA UHANBHUIYaIN3ALlUH.

Crarps 1241 I'K PO ycTanaBnmBaeT MPUHUIMIIAAIILHOE MMPABUIIO, COTIIACHO
KOTOPOMY MEPEXOJ UCKIIOUUTEIBLHOTO IIpaBa Ha CPEJACTBO UHANBUIYAITA3AIUN
JIOIYCKAaeTCs B TOPSJIKE HacienoBaHUs. JI€HCTBUTENBHO, HCKIIOUUTEIbHBIC
npaBa HMEIOT HMYIIECTBEHHBIM xapakrep (cr. 1226 TK P®), u,
COOTBETCTBEHHO, MOT'YT BXOJIUTh B cocTaB Hacieactna (ctT. 1112 'K PD).

3aMeTuM, YTO ONpPEACICHUE NPUPOAbl HHTEIJICKTYaJIbHBIX IIpaB Ha
CpPEeACTBa WHIMBUIyAIU3AMU KaK HWMYIIECTBEHHBIX IIPaB HMMEET BaKHOE
MpakTUYEeCKOe 3HaueHue. Tak, MpHU HACIEIOBAHWU YKa3aHHBIX IIpaB
HACJICAHUKY TEPEXOIAT MpaBa MPaBONPEANISCTBEHHUKOB MOJTHOM 00BhEME, B
OTJIMYME OT CJIy4aeB HaACJICJJOBaHUS aBTOPCKUX M MATEHTHBIX IpaB, MO0 UX
obnagaTenn WMEIOT, HapsAay C HCKIIOYUTEIbHBIMHU, JIMYHBIE HEUMYIIECT-
BCHHBbIE W WHBIE WHTEJUICKTyaJbHbIE IpaBa, HACJIEJIOBaHUE KOTOPBIX
pa3peIICHO 3aKOHOIATENIEM JIHIIb B HEKOTOPBIX CIIyYasx.

HacnenoBanue MCKIIIOYHATENBHOIO MPaBa HAa TOBAPHBIM 3HAK BO3MOKHO
KaK MO 3aKOHY, TaK W MO 3aBemaHuto. [Ipu 3ToM 3aKOHOIATENh YCTAaHOBHII
OrpaHWYEHHBIN NepeueHb CyObEKTOB MpaBa Ha 0003HAYEHHUE - 00JIagaTeIemM
UCKJIFOYUTENIbHOTO TpaBa Ha TOBAPHBIA 3HAK MOXKET OBITh HOPUIUYECKOE
JUIO0 WU UHIUBUAYAIbHBIN nipeanpuHuMarels (cT.1478 'K P®). [Tostomy
OCHOBHBIE 3aTPYJHEHHS B paMKax JIEMCTBYIOIIETO IPAaBOBOTO PETYIUPO-
BaHMS BO3HUKAIOT IIPU HACJICIOBAHUU MPaBa HA TOBAPHBIN 3HAK (PU3NUYECKUM
JULIOM, HE SBJISIOMIMMCSA HHAUBUATYaJIbHBIM MPENPUHUMATEIIEM.

193 Towent kadeapsl rpakIaHCKOTO mpaBa u mnpouecca KOpuandeckoii mkoissl IBOY, e-mail: anita_trof@mail.ru

9% Cm.: mm. 90,91 Tocranosnenns ITnenyma Bepxosroro Cyma P® ot 29.05.2012 Ne9 «O cyne6HOi mpakTHKe Mo
JeraM O HAacleJOBaHUM» [ODNEKTpPOHHBIM pecypc]. JocTtyn w3 CcHOpaBOYHO — TIPaBOBOIl  CHCTEMBI
«Koncynbrantlntocy (mara obpamenus: 15.09.2018).

149



Cornacno n. 85 IlocranoBnenus Ilnenyma BepxoBHoro Cyga P® or
29.05.2012 Ne9 «O cyneOHOM TMpaKTUKE IO JejaM O HacJAeIOBaHHM,
OpUHAJIEKANIEE WHIUBUAYAIBHOMY MNPEANPUHUMATEII0 HCKIIOYUTEIBHOE
MpaBO HAa TOBApHBIM 3HAK W 3HaK obOcmyxmBaHus (m.1 cr. 1484 T'K POD),
YHACJIEJOBAHHOE TPaXXJaHUHOM, HE 3apETHUCTPUPOBAHHBIM B KAyECTBE
WHJIUBUAYAIBHOTO NPEANPUHUMATENSA, JOJDKHO OBbITh OTUYXIEHO HM B
TEUEHUE ToJIa CO JIHS OTKPBITUSA Hacienctna. [IpuBeaeéHHOE MOI0KEHHE, 10
cytu, nosropsier m.1 cr. 238 'K P®, KOTOpBI NPSMO NPUMEHSITHCS K
HaCJIeIOBAaHUIO UCKJIIOUUTENIHHBIX MPAB HE MOXKET, KOO peub B JJAHHOU HOpME
UJET O TIpeKpalleHUH MpaBa COOCTBEHHOCTH Ha Belu. Buaumo, BepXxoBHBIi
Cyn P® npu ¢opMyaupoBKEe YKa3aHHOTO TMOJIOKEHUSI HCIOJIb30BaJl
aHAJIOTHIO 3aKOHA, HO MTOYEMY- TO HE COCJIAJICS Ha 3TO OOCTOATENHCTBO.

B o5TOM CBS3M BO3HHUKAET BONMPOC O BO3MOXKHOCTH 3aKIFOUYECHUSA
YHACJIEOBABIINM UCKIIFOUUTEIBHOE MIPAaBO HA TOBAPHBINA 3HAK TPAXKIAHUHOM
- HETIpeINPUHUMATEIIEM JIOTOBOpa 00 OTUYXKJICHUU HCKIIOUUTEIHHOTO MIpaBa
Ha TOBApHBIN 3HAK, KOO MEPEeX0] MCKIIOUYUTEIHHOTO MpaBa Mo yKa3aHHOMY
COTJIALICHUIO MOJIJICKUT 00s3aTeNIbHONM TOCYAapCTBEHHOM perucrpanuu (.2
ct. 1490 TK P®). Ilpu HecoOmoaeHNH AaHHOTO TpPeOOBaHUSA TMEPEXO/]
HCKJIFOYUTENILHOTO TTpaBa cunuTaercs: HecocrosBiuMmes (1.6 cr. 1232 'K PD).

Kak ormeudanoch, HEOOXOIUMBIM YCIOBUEM COXpaHEHUS IPaBOBOM
OXpaHbl TOBAPHOI'O 3HAKa M HCKIIOYUTEIHHOTO IIpaBa Ha HETO SBJISETCS
rocyJapCTBEHHAsI PETUCTpalUs TPaKIaHUHA — MIPABOOOIAaTENs] B KAYECTBE
WHIUBUIYAJIIBHOTO mpeanpuHumMarens. llostomy, B  3asBIeHMM Ha
PETUCTPALMIO  OTYYXKACHUS HMCKIIOUMTEIBHOTO IpaBa CpPeau IPOYUX
CBEJICHUI JOJDKHBI 00s3aTeNbHO OBITh YKa3aHbl CBEJCHUSI O CTOPOHAX
norosopa (1.3 ct. 1232 'K P®).

BwMmecte ¢ Tem, B Hacrosiliee BpeMsi B CIIydae PErucTpalldud Iepexoja
HCKJIIOUUTEILHOTO TpaBa PocnaTeHT He MpoBepsieT 3aKOHHOCTh OCHOBAHUS
pETUCTpaLiu. Hoseiit IIOPSIAOK perucTpanuu pacnopsKEHUS
VCKJIFOYUTEIbHBIM MTPAaBOM HE MpPEAyCMAaTPUBAE€T OCHOBAaHHWM ISl OTKasza B
MPEIOCTABJIECHUH TOCYIAPCTBEHHOM YCIYTH MO PETUCTPAIMU, TO €CTh HOCHT,

. 195
10 CYTH, YBEAOMUTEIIbHBIN XapaKkTep .

195 Cm.: 127 AJIMAHUCTPATHBHOTO peraMeHTa IpeaocTaBlieHuss DenepaiapbHOil CIyKO00H MO HWHTEIUIEKTyAIbHON
COOCTBEHHOCTH TOCYAAapCTBEHHOW YCIyrH II0 TOCYIApPCTBEHHOW PErucCTpalid pPAaCHoOpsHKEHUsl IO IO0TOBODPY
UCKJIIOUYNTEIBHBIM MIPAaBOM Ha M300pETCHHUE, MOJE3HYI0 MOJENb, IIPOMBIIUIEHHBIH 00pasel, TOBApHBIA 3HAK, 3HAK
00CITy)KMBaHUsI, 3aPErHCTPUPOBAHHBIE TOIOJIOTHIO HWHTErPAIbHOM MHKPOCXEMBI, MPOrpaMMy JUIsl 3JIEKTPOHHBIX
BBIYMCIIHUTENBHBIX MAIINH, 0a3y AaHHBIX, YTB. Ipuka3oM MunskoHoMmpa3Butus PO ot 10.06.2016 Ne 371, B pen. ot
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Takum o0pa3oM, 3aKiIOYEHHE HACIECTHUKOM JIOTOBOpPAa M PETUCTpaIus
IIEpEex0/1a UCKIFOYUTEIBLHOIO ITPaBa B MPUHIMIIE BO3MOKHBIL. OTHAKO B COOT-
BeTCTBUM CO CT. 168 'K P® MOXHO CTaBUTh BOIPOC O HEJEUCTBUTEILHOCTH
MOJI00HOM C/IENIKM KaK HapyIIarolle TpeOoBaHus 3aKOHA.

Jlo cux TmOp OCTalTCs HESICHBIMU IOCJIEACTBUS HECOOII0ICHHUS
TpeboBaHus, ykazaHHoro B 1. 85 Ilocranomnenus Ilnenyma BepxoBHOro
Cyna P® ot 29.05.2012 Ne9 «O cyneOHOM mpakTUKe IO JAejiaM O
HACJIEJOBAHUM», — €CJIM B TEYEHHE TIO0Ja HACICIHUK HE OTYYXKIACT
UCKIIFOYUTEIPHOE TMPaBO M CaM HE PETUCTPUPYETCI B  KadyeCTBE
VHIUBUAYAJIBHOTO TpeanpuHumMarens. CyJ 0 MHTEIUICKTYaJbHbIM IPABaM B
CopaBke k 3acemanuto Haydno-koHcynbTatuBHOTO CoBera mpu Cyne mo
VMHTEJUIEKTYAJIbHBIM ~ IIpaBaM IO CIOPHBIM  BONPOCAM  COOTHOIICHHS
nosiokeHuil yactu 4eTBEPTOM 'K PO ¢ HEKOTOPHIMU MONOKEHUSIMH YaCTH
nepBou, BTopou, Tperben ['K PO ' IIPUBOJUT J1BA BO3MOXKHBIX BapHUaHTa
pemeHnst 3Toro Bompoca. HekoTopele aBTOpPBI CUMTAKOT, YTO B JITAHHOM
cllydyae IpUMEHHMBI 110 aHanoruu nosnoxxenus n.2 ct. 238 'K P®. CornacHo
IpPYrol TOYKe 3peHus, PocraTeHT B TakOM CUTyallMu BIPaBE MNPEKPATUTH
MIPAaBOBYIO OXpaHy TOBAPHOT'O 3HaKa Ha OCHOBaHWU noanyHkra 4 m.1 ct. 1514
'K P® B cBI3M C perucrpaiueil IMpekpaiieHus MnpaBoodiagaTeseM
NEATEIBHOCTH B KAUECTBE MHANBUAYAIBHOTO IPEAITPUHUMATEIS.

AHaJIU3 BBINICYKA3aHHBIX IMOJXO0JOB K pEIICHUI0 0003HAaYeHHOM
po0JIeMbI IO3BOJISIET CAENATh CIEIYIOIINE BHIBOIDI.

1. Ilpumenenne no ananoruu nojoxeHud n.2 cr. 238 I'K PO Bnonne
BO3MOXXHO. B 3TOM cilydyae MCKIIOYHTENBHOE IPABO HA TOBAPHBIA 3HAK
NOJUICKUT NIPOAAXEe C TOPIOB C MEpefayel HACICIHUKY BBIPYYEHHOU OT
npoaaxu cyMMmbl. OIHAaKO BO3HMKAIOT COMHEHUS B BO3MOYKHOCTH
[IPAKTUYECKOM pean3aluy dTUX MOJIOKEHUU. B yacTHOCTH, HE $CHO, IO
3asBJICHUI0O KAaKOrO OpraHa JOJDKHO OBITh MPHUHATO COOTBETCTBYIOLIEE
Cylie0HOE pelIeHuEe M KTO JOJHKEH OTCIEKHMBATh OTCYTCTBUE OTUYKICHUS
UCKJIFOUUTEIBHOTO MPaBa Ha TOBAPHBIM 3HAK HACJIEIHUKOM, HE SIBJISIFOIIUMCS
MIPEAITPUHAMATENEM, B TEUEHHE IOJ1a CO JHS OTKPBITHS HACJIEACTBA.

2. Tlognynkt 4 n.l cr. 1514 TK P® B neicTBymolIed peaakiuu K
paccMaTpyBaeMOW CUTyallud HE NPUMEHUM, MO0 peub B HEM  HAET O

07.06. 2017 Ne 274) [DOnexrpoHHBIH pecypc]. HocTym u3 cnpaBoyHO — mpaBoBoit cucteMbl «KoHcympranTlLmocy
(mara obpamenus: 15.09.2018).

196 CrpaBka k 3acemanuio HayuHo-koHCymbTaTnBHOTO COBETa TpH Cy[e IO WHTEIUIEKTYyalbHBIM IIpaBaM IO
CIIOPHBIM BOTIPOCaM COOTHOIIEHUs! mosioxkeHui yactu 4yeTBEPToil ['K PD ¢ HEKOTOPHIMU MOJOXKEHUSMHU YacCTH
niepBoii, BTopoi, Tpetbeit ['K PO // XKypnan cyna no untemuekryanbHbiM npaBam. 2018. Ne19. C.41.
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MIPEKPALICHUN TPAXKIAHUHOM JIESTEIIbHOCTU B KA4ECTBE WHAMBUIYaJIbHOTO
NpEANPUHUMATENS, YTO TMOATBEPKIACTCS  BBIMUMCKOM W3  EauHOTO
rOCYyIapCTBEHHOI'0 HMHAWBUAYAIBHBIX IpeanpuHumarene. Kak BuaHo, K
JIMIIAM, HE 3apETUCTPUPOBAHHBIM M3HAYAJIbHO B KAYECTBE WHIWBUYaJIbHBIX
npeaIpUHUMATENEH, 3Ta HOpMa HE OTHOCUTCA.

3. HyXHO y4YWTBIBaTh, YTO CAMOCTOSITEJIBHBIM OCHOBAHUEM ITIPEKpa-
IIIEHUs TPABOBOM OXpaHbl TOBAPHOTO 3HAKa SBJISETCS OTKa3 IMpaBooOIa-
JaTenst OT MpaBa Ha TOBapHbIM 3HaK (moamyHKT 5 m.l cr. 1514 T'K PO).
OTKa3 OT UCKJIIOUUTENIPHOTO TpaBa Ha TOBAPHBIN 3HAK MPEACTaBIIIET COOOM
100pOBOJIBHOE BOJICU3bSIBIICHUE, HATTPABICHHOE HAa JOCPOYHOE MPEKPaICHUE
npaBa. OH MOXET BBIpa3UThbCS B (opMe TOJa4u HACJICIHUKOM, HE
KEJAIoIUM TPUOOpeTaTh CTATYyC WHAUWBHUAYAJIBHOTO MPEANPUHUMATENS, B
PocnaTeHT COOTBETCTBYIOIIETO 3asiBJICHUA O MPEKPAIICHUA IPABOBOM
oxpanbl 00o3HaueHus. Kpome Toro, BUOM OTKa3a OT MpaBa Ha TOBAPHBIN
3HAK MOXET OBITh KCTECYEHHUE CpOKa PErUCTpallid U HEIPHUHSATHE
CBOEBPEMEHHBIX Mep 1iJisl €€ mpoasieHusl. OTKa3 MOXET NPOSIBISATHCS TAKXKE B
dbopMe HEUCIOIb30BaHUS 3HAKa. 3aMETUM, UTO NMPUBEIEHHBIC BUJbI OTKa3a
oT mpaBa Ha oOo3HaueHue B 'K P® BwimeneHsl Kak caMOCTOSITEIIbHBIC
OCHOBAHMsI TIPEKPAICHUS] PETUCTpallUd TOBAPHOTO 3Haka (moamyHKT 1 1.l
cT. 1514, noanyskt 3 0.1 ct. 1514 'K PO®).

Pe3tomupysi BBIIEU3IOKEHHOE, OTMETHM, YTO B HEKOTOPBIX CIydasx
YCTAaHOBJICHHOE€ B 3aKOHE TMPAaBWJIO O CIEIUAILHOM CyOBEeKTe IpaBa Ha
TOBapHbIM 3HAaK He JeucTtByer. Bo — T1epBBIX, Kak OTMEYAJIOCH,
HCKITIOUUTENIbHOE TIPaBO Ha 0003HAUYEHHUE MOXET BO3HUKHYThH y HACJIETHUKA
npaBooOIafaTes, He UMEIOIEr0 CTAaTyC MpeAIpUuHUMAaTeNs, U JeUCTBOBATh
B TEUEHHUE ONPEACIEHHOTO IIEPUO/Ia BPEMEHMU.

Bo — BropsIX, 10 Magpuackon cucreme' perucTpanyv TOBapHbIX 3HAKOB
oduIanbHBIM MpaBoobIaaareneM B Poccun MoxeT craTh (PU3MUECKOe JIUIO,
HE sBIIAIONIeecs npeanpuauMareneM. B arou cea3u B.A. KopneeB cuuraer, 4to
ObUIO OBl pa3yMHBIM JOMYCTHTHh COXpPaHEHHE IMPABOBOM OXpaHbl TOBAPHOIO
3HaKa, 3aperucCTPUPOBAHHOTO Ha  (u3uueckoe JmIo 0e3  craryca
WHIUBUAYaJbHOTO mpennpuHumarens. B cBoro ouepeny JILA. HoBocénoBa
TaK)K€ BBIPAKACT COMHEHHME B HeoOXoaumoctu, 3ayioxeHHo B [I'K PO
KOHCTPYKIIMM O TOM, YTO IMPaBOOOJaJaTe’IeM TOBAPHOTO 3HAKa MOXKET OBITh

17 Cm.: Maaprjckoe coryamenue o MexXAyHapoIHOI PEernCTpaluy 3HaKoB (3aKkmoueno B Manpuae 14.04.1891, B
pen. ot 02.10.1979) Dnexrponnsrii pecype]. Jdoctyn u3 cmpaBouyHO-TpaBoBOi cucteMbl «KoHcymbTaHTILTIOC)H
(mara obpamenus: 25.09.2018).
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TOJIBKO IOPUAMYECKOE JIMIO WIM WHAWBUAYAJIbHBIA MNpEANpPUHUMATENb, MPH
TOM, YTO 00JIA[AHHE U UCIIONB30BAHUE TOHSTHS Pa3HbIC.

Yka3zaHHBIN TOAX0T MOYKHO HAUTH U B cyaeOHOM npakTuke. Tak, Cyza mo
MHTEIJICKTYaJIbHBIM IIpaBaM 00s13a1 PocIlaTeHT BOCCTaHOBUTH IIPABOBYIO
OXpaHy TOBApHOI'O 3HAKa, NPU3HAHHYI HEACUCTBUTEILHOW B CBSI3U C
OTCYTCTBUEM Yy MpaBOOOJIaiaTelisi cTaryca npexnpuauMaren’ . 110 MHEHHIO
PocmarenTa rpaxkgaHuH 3JI0YNOTPEOMJT TMPABOM, IOCKOJBKY 3aperucTpu-
poBajl 0003HAYCHHE U TTOJIH30BAJICSI TOBAPHBIM 3HAKOM, HE 00J1a/1ast CTaTyCOM
WHJIMBUIYaJIbHOTO MPEANPUHAMATENS, COXPaHSIsl UCKIIOUUTEIBHOE MPABO Ha
TOBApHBIN 3HAK U HE UCIIBITHIBAsI HEraTUBHBIX MocieAcTBU. OnHako Cyn no
WHTEJUICKTYaJIbHBIM MpaBaM HE COTJIACWICS C BbIBOJaMu PocmareHta o
3JI0yHOTPEOJICHUU MPABOM, BBIPA3UBIIMMCS B PETUCTPALUU OCIIAPUBAEMOTO
TOBAPHOTO 3HAKA B OTCYTCTBHE CBOEH MPEANPUHUMATEIBCKON JIESITETbHOCTH,
MOCKOJIbKY O€3[eMCTBHE MO PErucTpalliyl CBOCHU MpeANpUHUMATEIbCKON
NEATEILHOCTH HE MPOTUBOPEUHT JCHCTBYIONIEMY 3aKOHOJATEIBCTBY U CaMO
1o cebe He CBUJIETEIHLCTBYET O 3JI0YMOTPEOICHNN TTPABOM.

Crnenyer mNOQYEPKHYTh, YTO B YKa3aHHOM TOYKE 3pEHUS €CTh Kak
omnpee€éHHbIE MHUHYCBhI, TaK W HEKOTOpble IUIOCHL. C OJHOM CTOPOHBI,
TOBApHBI 3HAK — 9TO OOO3HAYEHHUE, CIy)Kalllee Ui WHIUBUIyaTu3aluu
TOBAapOB HOPUAWYECKUX JIAL[ WM HWHAUBUIAYAIBHBIX IPEANPUHUMATEIICH
(ct.1477 'K P®), TO ecTh uMeroIIIee IIEHHOCTh HE CaMO 110 ceOe, a B CBSA3H C
OTIPeICIIEHHBIMU TOBapaMu, HACHTU(HUKAIIMN KOTOPBIX OHO CIY)KHUT. Takum
00pa3oM, caMO CYIIIECTBOBAHME MpaBa Ha TOBAPHBIN 3HAK JIMIIIEHO CMBICIIA
BHE paMOK IPEANPUHUMATEIBCKOW JesITenbHOCTH. [Ipru3Hanue cyObekTaMu
IIpaBa Ha TOBAPHBIN 3HAK TPaXJAaH — HEMPEANPUHUMATEICH MOKET IPUBECTHU
K 3acopeHuto Peectpa TOBapHBIX 3HAKOB «MEPTBBIMUY» (HEUCIIOJIb3YEMbIMU)
0003HAYCHUSIMU.

C npyroil CTOpOHBI, UCKIIOYUTEIBHOE MPABO HA TOBAPHBIA 3HAK MOXKET
OBITh  TIEPEIlaHO  JIOBEPUTEILHOMY  YIPABISIONIEMY,  SBISIOMIMMCS
NpEANPUHUMATENIEM, IO JOTOBOPY JOBEpUTENbHOrO ympasieHus (ct. 1013
I'K P®) ana panpHeiimen peanuzanuu. B qro0om ciaydae s yTOUHEHHS
nepeyHs CyObEeKTOB IIpaBa Ha TOBAPHBIN 3HAK HEOOXOAMMa KOPPEKTHPOBKA
3aKOHOJaTeeM osoxeHui naparpada 2 rassl 76 'K PO.

198 IIportokox Ne 19 3acemanus Haywuno-xoHcynpraTuBHOTO coBera mpu Cyae IO MHTEUICKTYaJbHBIM IIpaBaM OT
27.04.2018 [DnexTponnsiii pecypc]. Hoctyn u3 cnpaBouno — mpaBoBoii cuctembl «Koncynprantllmoc» (maTta
o6pamenwst: 15.09.2018).

19 pemrenue Cyna mo WHTEUIeKTyaldbHBIM IpaBam oT 17.11.2016 mo memy Ne CUII-482/2016[DnexTpoHHBIH
pecypc]. Hoctym u3 cripaBouHo — mpaBoBoi cucteMbl «KoHcynprantlImtoc» (mara obpamenus: 15.08.2018).
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Hozo0una T.H.*°

JloroBop HaiiMa KHJIOT0 MOMEIIEHUS KUJTUIIHOTO (POHAA
COLMAJIBHOI0 MCIO0Ib30BAHUS

JloroBop HaiiMa JKHJIOTO MOMEIIEHHUS KIJIUITHOTO (OHIA COMHMATIBEHOTO
WCIIOJIb30BAaHUSl  SBJISIETCS HOBBIM JUIsl POCCHMHCKOTO 3aKOHOAATENbCTBA
BUJOM JIOTOBOpa. BO3MOXHOCTH €ro 3aKIOueHUs MPEeayCMaTPUBACTCS
3akoHOM P® «O BHecennn wusmenennii B KK P® wu otTnennHbIE
3aKOHOJATEeNbHbIE aKThl P@® B 4YacTH 3aKOHOJATENBHOIO PETYJIUPOBAHUS
OTHOIIICHUH 10 HAMY JKUJIBIX MOMEIICHUHN KWIUIIHOTO (DOH/Ia COMATIBLHOTO
HCIIONB30BAHHS» >, npuHATEIM ['ocynapcTtBennon Jlymou 4 wuronst 2014r.
[losiBneHue 3TOro 3aKkoHa BBI3BAHO TeM, 4TO B P® crmoxunace curyaunus,
KOT/Ia 3HAYUTEJIbHASI YAaCTh HACEJIEHUs OKa3ajach JIMIIEHHOW BO3MOKHOCTHU
npuobpectu xkuibe. C BBeaeHuem B jeiictBue KK, mpuHsATOro
['ocynapctBennoit Jlymoit 22 nekabps 2004r., mpaBo Ha MOITYYEHUE KUIbS
[0 JOTOBOPY COLUMUAIBHOIO HaliMa COXPAHWIM TOJBKO MAJIOUMYIIUE
rpaXKJaHe, HYXIAIOIIMECS B KWIbIX IMOMENICHHUSX W HEKOTOPHIE WHBIC
KaTeropuy TpaxkaaH, NPsIMO YyKa3aHHble B 3akoHEe. OCTalbHBIE 1OJKHBI
M03a00TUTECA O XWibe camu. OJHAKO, TO0XOAbl OOJBIIMHCTBA TPaKIaH
TaKOBbI, YTO HE TO3BOJIIIOT UM MPUOOPECTH KUJIb€ B COOCTBEHHOCTH C
MOMOIIbI0 WIOTEKH, T.K. OaHKM HE JAIOT KPEAUTHI JIMIAaM, Y KOTOPBIX
3apaboTHas miara 15-20 Teic. pyOaei. UToObl 3alIUTUTH UHTEPECHI TAHHOM
TPYNIbl W, ¥ ObUT MPUHAT 3aKOH, MPEIyCMATPUBAIOIIUA BO3MOXXHOCTH
3aKJIIOUYCHUST JIOTOBOpA HaiiMa KUJIOTO TTOMEIICHMS KUJIUITHOTO (oHaa
COLUAIIBHOTO UCITOJIb30BAHUS.

JloroBop HaiiMa >KMJIOTO MOMEIIEHUS KUJIUIIHOTO (DOH/IA COIUATIBHOTO
MCIIOJIb30BaHUS — 3TO JIOTOBOP, IO KOTOPOMY OJIHA CTOpPOHA (OpraH rocyaap-
CTBEHHOM BJIaCTH, OpPraH MECTHOTO CAMOYMPABJICHUS, YIOITHOMOYECHHBIE
BBICTYyNaTh OT uMeHu P®D, cyOrekra PO, MmyHuunaaisHOro oopasoBaHusi B
KaueCTBE COOCTBEHHUKA KUJIOTO MOMEIIEHUS] TOCYIapCTBEHHOT'O WJIM MYHH-
[UTAJIBLHOTO KWIMIIHOTO (POH[A, TUOO0 YIOJIHOMOYEHHAs MU OpraHu3aIus,
WU OpraHu3alus SIBISIONIAsACS COOCTBEHHHUKOM JKWJIOTO TOMEIICHUS
YacTHOTO O KWJIMIIHOTO (oHaa, OO0 YIMOJTHOMOYEHHAsT COOCTBEHHHKOM
TaKOro >KWJIOTO MOMEUIEHUs1) — HailMoaarelnb, 00s3yeTcs nepenarb APyrou

200 .
HomnenT xadenps! rpaxknaHckoro mnpasa u nponecca KOpuandeckoi mkoisl JJambHEBOCTOYHOTO (heepambHOTO

YHUBEPCUTETA, K.10.H.
201 pocemitckas razera.2014.Nel63.
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CTOPOHE — rPaXJaHWHY, TPU3HAHHOMY HY>KJAOLIUMCS B )KHJIOM ITOMEIICHUH,
KOTOPBIM HE MPU3HAH U HE UMEET OCHOBAHUU ISl IPU3HAHKUS MAJIOUMYIIHAM,
HO HE HUMEIOIIEMY CpPEACTB Il MPUOOPETeHHUs >KUIOrO IOMEIICHHS B
COOCTBEHHOCTb, IMOCKOJIbKY HU3KHUN JTOXOJ HE JA€T BO3MOXKHOCTH IMOJYYHUTb
HEOOXOJAUMBIA KpPEOUT WM 3aiiM - (HaHMMATeNI0) MXUJIO€ TMOMEIIEHUE B
HAa€MHOM JIOM€ BO BJIAJICHUE W MOJIb30BAHUE IS IPOKMBAHUS B HEM Ha
YCHOBUSIX, ycTaHOBJIEHHBIX JKK.

OCOOEHHOCTBIO JTaHHOT'O JOroBOpa SIBISAETCS TO, YTO OH MOXKET
3aKJIFOYAThCS TOJIBKO Ha JKHIIBIE TIOMENIEHUS B HAEMHBIX Jomax. HaeMHbIM
IOMOM B cooTBeTcTBHM CcO CT. 91.16 JKK nmpusHaeTcsa 3maHue, KOTOpOE WIH
BCE TIOMEMICHUS] B KOTOPOM IPHUHAJIEKAT Ha MpaBe COOCTBEHHOCTH OJHOMY
JUIY ¥ KOTOPOE WM BCE YKUJIbIE NTOMEIIECHHs, B KOTOPOM ITpEIHA3HAYEHBI
Ul TIPEJOCTABIICHHWS TpaXkJaaHaM BO BJAJECHHE W IIOJb30BaHUE JUIA
MPOKUBAHMUS.

B coorBerctBuu ¢ 4.2 cT. 91.16 KK HaemHbie 1oMa MOryT OBITh 2X
BUJOB: 1) HaeMHbIE JOMa COLMAIBHOIO HCIIOJIb30BAHMS - B HHUX JKUJIbIC
NOMELIEHHS] TPEAOCTABISAIOTCA IO JOTOBOPaM HaliMa KWJIbIX IOMELIECHUN
KWIAIHOTO (OHAAa COLMAIBHOIO HCIIOJIB30BaHUS W JOroBOpaM Haiima
XKUIbIX TIOMEILECHUI; U 2) HAaeMHBIE JJOMa KOMMEPUYECKOTO MCIOJIb30BaHUA,
JKUJIbIE TIOMEIIEHUS B KOTOPBIX IPENOCTABIAIOTCA IO JOrOBOpaM HamMa
JKUJIBIX TIOMEILCHUM.

B cootBerctBun co cr. 91.1 XK P® B goroBope Haiima >KHIIOTO
MOMEIIEHUS KUIHMIIHOTO (POH/IA COLMATBLHOTO UCIOIb30BAHMS JOKHBI OBITh
yKa3aHbl CpPOK JEHCTBHUS [JOTrOBOpa, pasMep IUIAThl 3a HAeM JKWIOIrOo
NOMELIEHHUS, TTOPSAOK €r0 U3MEHEHHUS M YCJIOBHS 3aKIIFOUEHUS JOroBOpa Ha
HOBBIM CPOK I10 MCTEUYECHHUH CpOKa JECHUCTBUS paHEe 3aKIOYECHHOIO JOr0BOpa.
JloroBop 3akiroyaercsd B NHCbMEHHOM (opMe Ha OCHOBAaHUU PELICHUS
HaNMMOJATes O MPEAOCTABICHUH KUJIOTO MOMEIIEHUS 110 ’TOMY AOTOBOpPY, B
COOTBETCTBMM C THIOBBIM JIOTOBOPOM HailiMa JKWIOTO IIOMEIICHUS
KWIAIHOTO  (OHAA  COUMAIBHOIO  MCHOJb30BAaHUS  YTBEP>KIEHHOTO
IocranosnenneM IpasurenscTsa PO ot 5 nexabps 2014r. Ne1318°% .

B orimnune OT A0roBopa COLMAIBHOTO HAalMa, KOTOPBIA HOCHUT
OecCpOYHBI XapakTep, JOTOBOP HailMa >KWJIOrO MOMEIIEHUS >KUIUITHOTO
(oHIa COUMANbHOIO MCIOJB30BAHUS 3aKIIOYAaETCs B COOTBETCTBUM CO

202 03 PD.2014 Ne50.
155



c1.91.6 KK Ha cpokx He mMeHee OAHOTO U HE OoJee JECATH JIET, IO BBHIOOPY
HaHUMAaTEJIsI.

U3 cr.91.6 KK npemycMarpuBaer, 4TO <«JIOrOBOpP HalMa KUJIOTO
MOMEIICHUS KUIUITHOTO (OHAA CONUATBLHOTO HCIIOIB30BAHMS 3aKITFOYACTCS
Ha CPOK OJMH TOJl B IEPHO]I MPOBEACHUS MPOLEAYPbl 0OpaIeHUsI B3bICKaHUS
Ha JKWIbIE TTOMEIIECHNS B HAEMHOM JIOME COLMAJIbHOTO HUCMOJIb30BAHUS WIIU
Ha SIBJISIOUIUNCS HAEMHBIM JIOMOM COIIMAJILHOTO MCTOJIb30BAHUS KUJION JIOM
B COOTBETCTBUU ¢ DeaepanbHbIM 3aKOHOM OT 16 urosst 1998 roga N 102-D3
«O0 umnorexe (3aore Hez[BmKI/IMOCTI/I)».203

B coorBerctBuu co ct. 91.7 JKK Ha cTOpOHBI 1Or0OBOpa HaliMa KUIIOTO
MTOMEIIEHUS JKIJIMIIHOTO (pOHAa COLMAIIBHOTO HMCIOJIB30BaHUS pacipocTpa-
HaeTcst neiictBue OospimmHcTBa HOpM KK, perynupyromux mnpaBa u
00s13aHHOCTH CTOPOH MO JOTOBOPY COIMaJIbHOIrO HaiiMa. Tak, HaHMMAaTelb
MMEEeT TMpaBo: IMOJB30BaTHCS OOmUM uMymiectTBoM B gome (cT.61 XKK),
BCEIIATh B KUJIOEC TOMEIIECHHWE WHBIX JIUI] B KauyeCTBE YICHOB CEMbH WIIH
BPEMEHHBIX JKWJIBIIOB, TpeOOBaThb OT HaWMOJaTelsl CBOCBPEMEHHOTO
MPOBEJICHUS] KAMUTAJILHOTO PEMOHTA KHUJIOTO TOMEIICHUS, HaJJIeXKAaIero
y4acTusi B COJEpPM aHUHU OOIIEro MMYIIECTBA B MHOTOKBApTHPHOM JOME, a
TaK)Ke MpeAoCTaBIeHUs] KOMMYHalbHbIX ycnyr (cT.67 XKK), coxpansate 3a
co00OM TIpaBO TMOJH30BAHMS >KUIBIM TOMEIICHUEM B CIIy4ae BPEMEHHOTO
orcytctBus (ct. 71 XKK) u 1.1.

Hanumarens 00s3aH: HCHOJB30BaTh JKWJIOE  IOMEIIEHHWE  TIO
Ha3HA4YEHHUIO, B mpejnenax ycraHoBleHHBbIX JKK, o0ecrneunBaTh COXpaHHOCTD
KUJIOTO TIOMEIICHMS, TOJJECPKUBATh HAIJIEKAIIEE COCTOSTHUE JKHUJIOTO
MOMEIIEHHS, CBOEBPEMEHHO BHOCHUTH IUIATy 3a JKUJIO€ TIOMEIIEHUE U
KOMMYHaJIbHBIE YCIyTH, UHPOPMHUPOBATh HANMOMATENsi B YCTAHOBJICHHBIE
JOTOBOPOM CPOKM 00 M3MEHEHHUHM OCHOBAaHUU W YCJIOBHUH, JAIONIUX MPABO
M0JIb30BaHUS KWIbIM TToMeteHuem (ct.67 XK).

Haitmonatens umeer mpaBo TpeOOBaTh CBOEBPEMEHHOTO BHECEHUS
IIaThl 3a JKUJIO€ TIOMEIICHHE U KOMMYHAJIbHbIE YCIYTH U 00s3aH MepenaTh
HAaHUMATEII0 CBOOOJHOE OT TMpPaB HUHBIX JIMI[ SKWIOE TOMENIEHUE,
OCYIIECTBIISITh KAMUTAIBHBIA PEMOHT KHUJIOTO TMOMEIICHUS, 00ecreunBaTh
MPEJOCTABIICHUE HAHUMATEII0 HEOOXOJIUMBIX KOMMYHAJBHBIX  YCIYT
Hajiexkariero kadectna (cr.65 XKK) u 1.1.

203 C3 Pd.1998.Ne29.
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Bmecte ¢ tem 4.3 cr. 91.7 KK npenycmarpuBaeT, 4To «Iepenada
HaHMMAaTEJIEM IO JIOTOBOPY HaiiMa JKHJIOTO MOMEIIEHUS KUIUITHOTO (hoHIa
COLMAIBHOTO MCIIOJIb30BaHUSI KUJIOTO TTOMEIICHUS WUJIM €T0 YaCTH B ITOJHAEM
100 1O J0TroBOpY OE3BO3ME3THOIO IMOJIb30BaHUS M OOMEH TaKOTro KHUJIOTO
MOMEIIICHUS HE JOMTYCKAETCs».

Cratpa 91.8 KK nmaer moHsTHE YjieHAa CEMBbH HAaHHUMATEIS KUIJIOTO
MOMEIIEHUsI 0 JIOTOBOPY HaliMa KHUJIOTO MOMENICHUS >KWIMIIHOTO (GoHaa
COLIMAJIBHOTO  MCIIOJIb30BAHUSA AQHAJIOTUYHOE TIOHATHUIO 4YJ€HAa CEMbHU
COOCTBEHHMKA JKWJIOr0 TiomemieHus. K djmeHamMm ceMbu HaHMMAaTENs
OTHOCSITCSL TOCTOSIHHO TMPOKUBAIOIIME COBMECTHO C HAHUMATEJIEM €ro
Cynpyr, AeTd W poauTenu. Jlpyrue poJICTBEHHUKH, HETPYIOCHOCOOHBIC
WKJIMBEHIIBI U B MCKJIIOYUTENIBHBIX CIy4dasiX WHbIE TPAXKJIaHE MOTYT ObITh
MPU3HAHBI YJICHAMU CEMbH HAaHUMATENIsA, €CJIM OHU BCEJICHbl HAHUMATEJIEM B
KayeCTBE YWICHOB CBOEH CEMBH.

UneHsl ceMbU HaHUMATEJNSI JOJDKHBI OBITH yKa3aHbl B JIOTOBOpE, U
MMEIOT MpaBa M 00A3aHHOCTH, ycTaHOBIEeHHbIE 4.2 U 4 ¢1.69 KK st uneHon
CEMbU HAHMMATEJIS )KUJIOTO MOMENIEHHS IO JOTOBOPY COLMAIBHOIO HalMma,
T.e. OHM HMCIOT paBHbIE C HaHUMATEJIeM TIIpaBa W OOSI3aHHOCTH.
JleecriocoOHbIE M OrpaHUYEHHBIE CYJOM B JI€E€CIIOCOOHOCTH YJIEHBI CEMbU
HECYT COJUJApPHYI0 C HaHMMAaTeJIeM OTBETCTBEHHOCTh IO 00S3aTeIbCTBaM,
BO3HUKAIOIIMM W3 JIOrOBOpPA HaiiMa >KWJIOr0 MOMEIICHUs KUIUITHOTO (DOH/1a
COLIMAJILHOTO MCIIOJIb30BAaHUS.

Ecou rpaxnganuH nepectan ObITh YIEHOM CEMbH HaHMMAaTessl, HO
MIPOJIOJKAET MPOKUBATH B KUJIOM MTOMENICHUH, 32 HUM COXPAHSIOTCSI TaKue
K€ TIpaBa, KAKWE€ HMEIOT HAHUMAaTellb W 4YJEHbl CEMbHU. Y Ka3aHHBIN
TpaXJIaHUH CaMOCTOSTEILHO OTBEYACT II0 CBOMM  00S3aTEIBbCTBAM,
BO3HUKAIOIIMM U3 JOIOBOpPA HalMa.

[To ucreueHun cpoka JIEHMCTBUS JIOTOBOPA HaKWMa >KUJIOTO MOMEIICHUS
KUJTUITHOTO (POHAA COLMATBHOTO MCIOJIb30BAHUSI HAHUMATEh UMEET MPaBo
Ha 3aKJIIOYEHHE JOTOBOPA HA HOBBIA CPOK B OTHOIIEHWH 3TOTrO JKE KUIIOTO
MOMEIIEHHUSI, €CJIM HAHUMATEJIh COOTBETCTBYET YCIIOBUSAM, IMPH KOTOPBIX
TAKOE KUJIO€ MOMEIICHUE MOYKET IPEAOCTABISATHCS.

Hanumarenb, KOTOpBIM MO HMCTEUEHHUHM CpPOKA JEUCTBUSA JOr0OBOpa
HailMa IepecTal COOTBETCTBOBATh, YCTAHOBJICHHBIM 3aKOHOM YCJIOBHSIM,
MMEET MpaBO Ha 3aKJIOYEHHUE JOTOBOpA HaWMa KWJIOTO IOMEIICHUS
KUJTUITHOTO (HOHJIA COLMAIBPHOTO HMCIOJIb30BaHUSI Ha HOBBIA CPOK B CiIydae

157



OTCYTCTBHSl JNPYTHX TPa)KJ1aH, UMCIOIIMX IPAaBO Ha 3aKIIOYECHUE JAHHOTO
JIOTOBOPA WJIM HAJIWYUSl MHBIX JKWIBIX IMOMEIICHUH, KOTOPhIE MOTYT OBITh
MPEIOCTABJIIEHbl YKa3aHHBIM TpaXJaHaM [0 JOTOBOpPaM HailiMa KHUJIbIX
MTOMCIICHUH KUJIUITHOTO (DOHJIA COIHMANIBHOTO HCIONb30BaHuUA. JloroBop
HaiiMa KWJIOTO MOMEIIEHUS COLUMAIBHOTO HMCIOJIb30BAHUS B TAKOM ClIydae
3aKirovaercs Ha ofauH roj. (ct. 91.9 XKK).

Takxke Kak ¥ JIOrOBOpP COLMAIIBHOTO HaiiMa JOTOBOpP HailMa >KUJIOTO
MTOMEIICHHS JKUJIMIIHOTO (POHIA COIMAIbHOIO HCIIOJIb30BAHHUS MOXKET OBIThH
PacTOPrHYT B JIFDOOE BpEMS MO COTJIAIIEHUIO CTOPOH.

Hanumarens ¢ corjacuss MOCTOSSHHO MPOKUBAIOIIMX C HUM YJICHOB
CEMbH B JII00O€ BpeMs BIIpaB€ PaCTOPTHYTh STOT JOTOBOP, MPEIyNpeauB B
MUCbMEHHOM (popMe HaiiMoIaTels 3a TPU MecsIia.

JloroBop MOXET OBITh PACTOPTHYT B CYyJA€OHOM TIOpSIAKE IO
TpeOOBaHMIO HAMMODATEINS B CIydJac:

1) HemosHoro M HECBOEBPEMEHHOTO BHECEHMS IUIATHI 3a KUJIOE
IIOMCIIICHHE W KOMMYHAJIbHBIE yCIyrH Oojiee YeM IIeCTh pa3 B TCUCHHE
JNBEHAJIATH MECSLIEB WM HaJW4usl y HaAHUMATENs 3aJ0JDKEHHOCTH T10
BHECECHHUIO IUIATHI 3@ HAEM KUJIOTO MTOMEIICHUS U KOMMYHAJIbHBIE YCIyTH B
pa3Mepe TMPEBBIIIAIOIIEM TPU CPEAHEMECIUYHBIX pa3Mepa IIaThl 3a
MPEAIECTBYIONINUE ABEHAIIATh MECSIIEB;

2) Ilepemauu >KuJIOTO TMOMEIIEHUS WJIM €ro YacTh IO JIOTOBOPY
Mo IHaliMa WIIH IOTOBOPY 0€3BO3ME3HOTO MOIb30BaHNS,

3) Hanuuus y HaHuMaTeNs WIA Y TOCTOSHHO MPOXKUBAIOIIUX C HUM
YJIEHOB CEMbH JPYTUX KWIbIX NOMEIICHUHA Ha TEPPUTOPUU TOTO XKE
MYHULIMTIATBLHOTO 00pa30BaHus, €CJIU pa3Mep oOIIel MIoMaau TaKUX KUIIbIX
MOMEIIECHUN Ha KaXI0TO YJICHA CEMbBH ITPEBBIIIACT HOPMY IIPEIOCTABIICHHUS

4) PaspyrieHus WM MOBPEXIACHUS KUJIOTO MOMENICHUS, CUCTEMATH-
YECKOr0 HAPYILIEHHUS MPAB U 3aKOHHBIX MHTEPECOB COCENIEH, KOTOPOE JEacT
HEBO3MOKHBIM COBMECTHOE IPOXKWBAHHUE B OJHOM JKWJIOM IOMEIICHUHU, A
TAK)KE B CJIy4ae UCIOJIb30BAHUS KUJIOTO TOMEIIEHUS HE 110 HA3HAYCHUIO.

JloroBop HaiiMa >KHJIOTO MOMEILIEHHUS KWIUIIHOTO (POHAA COLIMAIBHOTO
HCTIOJIb30BaHUS TPEKPAIIACTCA B Cilydae yTparbl (pa3pylICHHs) >KUIOTO
MOMEIIEHUS, a4 TAaKKE€ B CBA3M CO CMEPTHIO OJIMHOKO IPOKHUBABIIETO
HaHUMAaTEJIs.

Ecnu B TedeHne cpoka JeUCTBUS JOrOBOPA HAMMA KUJIOTO TTOMENICHUS
KUJTUITHOTO (DOHJA COIMATBHOTO MCIOIb30BaHUS HAaHUMATENh IepecTall
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COOTBETCTBOBATh  YCIIOBUSIM, MPEAYCMOTPEHHBIM 3aKOHOM [UJII  €ro
3aKJIFOYEHUS, TO 3TO U3MEHEHUE HE SBJIAETCS OCHOBAHUEM I JOCPOYHOIO
PacTOpkKEHUS AOTOBOPA, 3a UCKIIOUEHUEM Cllydas, KOT/a Y HAHUMATEs U
YJICHOB €r0 CEMbHU MOSABISETCA JIPYroe XUJI0€ MOMENIEHUE Ha TEPPUTOPUH
TOTO K€ MYHUIIUNAIHHOTO 00pPa30BaHMUS.

[lepexonq mpaBa COOCTBEHHOCTH Ha MWJIOE€ TIOMEIIEHHE, IIpaBa
XO3MCTBEHHOTO BEJICHHUS WJIM IpaBa ONEPATUBHOIO YIPABJICHUS, JHUOO
M3MEHEHHE HailMozaTeNsl MO JOTOBOPY HE BJIEYET 3a COOOM pacTOpEeHHe
JOTOBOPA WJIM U3MEHEHHE €TO YCIOBUMU.

[Ipu pactopxkeHun AOroBOpa HalMa >KWJIOTO MOMEIIECHHS KUITUITHOTO
doHAa COLMATIBHOTO HMCHOJb30BaHUS HAHMMATENb W MPOKUBAIOIINE C HUM
rpakJaHe MOJIEKAT BBICEJICHUIO B CyJIeOHOM MOpsJIKe 0€3 MpeaoCTaBICHUS
IPYrOTO KUJIOTO MOMEIICHUS.
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MATEPHAJIBI HAYUHO-IIPAKTUYECKON KOH®EPEHIINN
«[MPOBJIEMbBI OPUANYECKON OTBETCTBEHHOCTH
3A HAPYHIEHUE 3AKOHOJATEJIBCTBA Ob OXPAHE

ZKNUBOTHOI'O MUPA B POCCHUU U CTPAHAX ATP»
Apamunes C.B.>™
Kucenesa E.C.*”

Yrpo3a appuKaHCKOM YyMbI CBUHEH NOMYJISLIMH aMYPCKOIr0 TUTpAa.
IIyTu npenorBpameHus

Ponp kabaHa B panMoHE aMypCKOTO TUTpa U CEIbCKOro (TaéXKHOTO)
HaceneHus rora JlanpHero Bocrtoka Poccum sBIseTCS ONpenessroei.
CornacHo n1aHHbBIM B cpeHeM Ooiiee 50% KepTB aMypCKOTO TUTPa ABISETCS
kabaHbl. B 0O01Iel CII0KHOCTH COBPEMEHHOUN MOMYJAIMU aMypPCKOTO TUTpa
exeroaHon Tpedyercs mopsaka 18 000 ocobeit kabaHa.

OmHuM W3 OMAacHBIX BUJIOB DJIHU300THU I KabaHa SIBISETCS
appukanckas uyyma cBuHed (mamee AUC), koTtopas XapakTepHu3yeTcs
YpE3BbIUAMHO OBICTPHIM H3MEHEHUEM (OpMbI TeUeHUsT HHQPEKIUU CPEau
JOMaIIHUX CBUHEHN oT ocTporo co 100 % neTanbHOCTBIO 10 XPOHUYECKOTO U
OECCUMIITOMHOTO HOCUTEJIbCTBA U HEIPEICKA3yeMOro paclpoCTpaHEHUs, HO
s yenoBeka Bupyc AYC cosepuieHHo Oe3BpeneH. B oTHomeHUU AUKOTO
kabana Bupyc AUC aeiicTByeT nHaue, Tak IpH JJIUTEIbHON €ro HUPKYJISIUU
B TOMyJsUMA, KaOaHbl CIOCOOHBI B TOW WM HHOW MeEpe K HeMy
aganTupoBathcsi. VMMEHHO  TOATOMY  JMKUX  Ka0AHOB  HEKOTOPHIC
CIEIUATUCTBI, OCOOCHHO BETEPUHAPHI, OIIMOOYHO CUUTAIOT HCTOYHUKOM
AUYC. Ha camoM niene 3T0 HE COOTBETCTBYET JIEUCTBUTEIBHOCTH.

AnHanu3 xpoHojoruu u reorpaduu pacnpoctpanenuss AYC BbIsiBIsieT
OBICTpBI TIEPEHOC BHUpYyca Ha OOJbIIME PACCTOSIHUS, OTCYTCTBHUE B
OONBITMHCTBE CIIy4acB B3aMMOCBSI3M 0YaroB OJMHU300THH, CBS3b HX C
MarucTpajbHbIMU TPAHCIIOPTHBIMU MOTOKaMu, Hanuuue Bembimiek AYC B
peruoHax, rjie kabaHbl HE OOMTAIOT, a TAKXKE HA MPEANPUITHUIX 3aKPBHITOTO
Tuna (T.H. NPEINPUITHS YETBEPTOrOo KOMIApTMEHTa). Bce 3TO mo3BosisieT
yTBEpKaaTh, 4To ObIcTpoe pacmpoctpaneHne AUC mmeeT MCKIIOYUTEIBHO
AHTPOINOTEHHBIN XapakTep U SBISETCA CIEJICTBUEM HEKOHTPOJIUPYEMOTO

204 I'enepanbuelil aupexrop LlenTpa «AMypckuii THTp», K.0.H.

205 .
3amecrurens aupekropa JansHeBoctounoro ¢unmnaia Lientpa « AMypckuit TUrp».
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nepeMeIieHnss HHPUIMPOBaHHBIX 00BEKTOB. BrIeyka3zanHas uHQpopmais
O pacmpoCTpaHEHUU BCIIBIICK a)pUKAHCKON YyMbl CBUHEH JT0KA3bIBAET, UTO
Ka0aH He SBJIAETCS UX MPUUYNHON BO3HUKHOBEHMUSI.

[Ipennaraemble  BeTEepUHAPHBIMU  CiyxkOamu  (denepaqbHOr0 U
PErMOHANILHOTO MOAYMHEHUs Mepbl 00psObl ¢ AYC U nmpumeHsieMble MU B
eBporelickoit yactu Poccun ObUTM HaIpaBlieHbl HA YHUYTOXXKEHUE KabaHa B
npupose. YTBepxkIeHHble MuHcenbxo3oMm «llpaBunma mo Oopnbe ¢
adpUKAHCKON YyMOW CBUHEN» PETIIAMEHTUPYIOT «IIPOBEACHUIO MEPOIPHS-
TUN 110 OECKPOBHOMY YOOI0 M YHUUYTOXKEHHUIO BCEX CBUHEU, COACPIKABITUXCS
Ha TEPPUTOPHUM SMU300TUUYECKOrO OYara», U TAKK€ B 30HAX OTUYKICHUS.
Takum 00pa3zom oHM TO (DaKTy 3ampeliaroT OTCTPE, YTO MPABHIBHO U
JIOTUYHO, TaK KaK MPU TAKOM CMoco0e U3bSATUSI KabaH BBIHYXKJEH Iepeme-
IaeTcsi, B TOM 4Mciie Ha OOJbllNe paccTosiHUuE. TeM He MeHee, HECMOTps Ha
NpAMOM 3ampeT, NpU IPOBEICHUH MEPONPUSATHH B EBPOINEUCKOM YaCTH
Poccun 06 3TOM yMaIIunuBanocCs.

Tak BeTepuHapHBIE CIYXKObI TpeiaralT (3aKperieH0 HOPMaTHUBHO -
MPaBOBBIM aKTOM) cO037aTh OydepHYI 30HY BIOJb TOCYAapCTBEHHOMU
rpanunel B 10 (mecats) kM. B apeane amypckoro Turpa Ttakas Mepa
saBisgeTcs He O(PEPEeKTUBHON, TaKk Kak HE YyYUTHIBAET, 4YTO JIUHUSA
WH)XEHEPHO-TEXHUYECKUX coopyxeHnil (manee WTC) wHaxomurca oOT
peanpbHOM TpaHulbl Ha paccrossHuu oT 1 mo 30 kM. B 310l mo cyrtu
CHEUTPATBHOW» 30HE MEPOMPHUSITUS MO PETYJIUPOBAHUI0 YUCICHHOCTH
OecroJie3Hbl U HEBO3MOXHbBI, MCXOJS W3 JOIMYyCKa B 3Ty 30HY TOJBKO
coTpyaHukoB llorpanynpaBieHus WM JIOJEH CO  CIEUUAIbHBIMU
nponyckamu. B 3Toii cBs3M kKakoe-nnbo u3bsithe kabana 3a nuHuein UTC
HenenecooOpa3Hbl. Kpome Toro, HEBO3MOXKHO JepKaTh KaKkyr-11u00 30HY
«CTEpWIbHOW» OT KabaHOB, TaK KaK »XHWBOTHBIC IEPEMEIIAIOTCS, B TOM
yuciae Ha pacctosinue Oonbiie, yem 10 (mecsTh) kM, Ijs oOecrnedeHus
«CTEPUJIBHOCTU» 30HBI BJIOJIb TPAHUIIBI HEOOXOJUMO YHUUTOXUTh KabaHa
Ha Bcel 3amagHoi MakpockiioHe Cuxord>-AnuHs (MOJOBHHA TEPPUTOPUS
[Ipumopckoro kpas).

Tak >xe mpenyaraercs claejaTh aHAJIOTUYHYIO Oy(depHyro 30HY BIIOJb
CBUHOKOMILJIEKCOB. Takyr0 30HY BO3MOXHO CJ/i€JlaTh, HO YMEHBIIUTh B
apeasie Turpa 10 1 (0gHOro) KM, TaK Kak 3TO HE HaHECET CEpbEIHOTO ypOHa
MOMyJIsIMUA KabaHa, KaK U aMypCKOrO TUrpa, HO Takas Mepa OKa3bIBaeT
0O0JIbIIIE TICUXOJOTHYECKUM 3P HEKT, YeM peaTbHbIN.
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Kpowme Toro, cam (akT 3aMeHbI JIETaIbHOW OXOThI B OTHOIIICHWU KabaHa
Ha PEryJMpOBaHHE €ro YHUCICHHOCTU SBISIETCS TOJBKO JIMIIb IMOJMEHOM
MOHSTUH, TaK KaK pEryaupoBaHue BeIETCA TEMU K€ CAMUMHU OXOTHUKAMU U C
TEMH XK€ CaMbIMU puckamu pacmnpoctpaneHus AUC, Toipko Ha OecruiaTHON
OCHOBE.

Hcxoas u3 BBIIECKA3aHHOTO, CUUTAEM, YTO A(DPEKTUBHBIMU MEpaMu
60pbObI ¢ AUC saBastOTCS:

1. ITomHpIi 3ampeT cBOOOJHOTO BBITYNA (BbITIACa) WM COJEpKaHUS B
MOJTYBOJIBHBIX YCJIOBHUSIX JIOMAaIllHMX CBUHEH B apeajie aMypCKOro THUTpa C
OJTHOBPEMEHHBIM  yCWJICHHEM HakKa3aHuWsd B BHAC KOHPUCKAIIMU U
YHUYTOXXEHUS TAKUX CBUHEH;

2. Co3maHue BOKPYI CBHHOKOMILIEKCOB B apeaje aMypCKOro THUTpa
BHEIIIHETO TEpUMETPa, KOTOPHIM Obl OBbLT HEMPOHUIAEM JJI KUBOTHBIX, B
TOM YHCJIC JUTsl KabaHa U TITHII;

3. 3anpeT TOProBiM MSICOM JMKOr0o KabaHa 4acTHBIM JIMIIAM B apease
aMypCKOTI'0 TUTPa C BBEJICHHEM HAaKa3aHUs 3a 3TO B aJMUHHCTPATUBHBIA U
YTOJIOBHBIE KOJICKCHI;

4. HeoOXxoauMoO BHECTH M3MEHEHHSA B 3aKOH 00 0XOTE, MO3BOJISIOIIMNE
YCTaHABJIMBATh JIUMUTHI U KBOTHI IOOBIUM KabaHa B apeajie aMypCKOIo TUTpa.

C y4€TOM TOTO, UTO B HACTOSIIIUIA MOMEHT OTMeYaroTcs Beblku AUC
B Kutae, HeoOXoauMO NpeANpUHUMATh U €HIE psiJi MEP HaIpaBJICHHBIX Ha
HenonyieHue 3anoca AYHC B 1MKYI0 IPUPOTY.

1. HeoOxoaumo oOecrneuynuTh KOHTPOJb KOPMOB, HCIOJIb3yEMBIX
OXOTIIOJIb30BATEISIMU Il TMPOBEJECHUS OMOTEXHUYECKUX MEPOINPHUATHMA, B
YaCTHOCTH MPHU BBIKJIAJKE UX B MECTa 0OMTaHUsI KabaHa,

2. ObecnieunTh KOHTPOJb TpaknaaH, nmpuosBaronux ¢ KHP, ocobenno
MOCEHIAIONINX MECTOOOUTaHUsS KabaHa, B TOM 4YHUCIE, KaK AKOJOTMYECKUE
Typucthl. B dYacTm KoH(UCKanMM TPOIYKTOB CBHUHOBOJICTBA, TaKHUX Kak
KOIMUEHHBbIE CBUHBIE YIIM — TPAJUIUOHHBIA JEJIUKATEC, KOTOPBIA HE
MPOU3BOAUTCS MaccoBO Ha Tepputopur Poccuu, HO aKTMBHO BBO3UTCS
rpaxxnanamu KHP B pyunoi knanm.
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Haomouuii 10.B.%*

K Bonpocy 00 3¢ peKTUBHOCTH YIOJI0BHOI0 3aKOHOAATEIbCTBA
B c(pepe oXpaHbI ;KHBOTHOTO MHpa

[Io pacrnpoCTpaHEHHOMY B TEOPHUH YTOJOBHOTO IIpaBa MHEHHIO,
3¢ (PEeKTUBHOCTD YTOJIOBHOTO 3aKOHOIATENHLCTBA XapaKTepU3yeTcs COOTHOIIIE-
HUEM MEXIy (aKTUUECKUM PE3yJIbTaTOM €ro JCHUCTBUS U UECISMH, IJIs
JOCTIYKEHHS] KOTOPBIX OHO HPUHATO ', TO eCThb 3(h(MEKTHBHOCTD YTOIOBHOTO
3aKOHa B CAMOM YIPOUIEHHOM MOHUMAHUM O3HAYaeT €ro Pe3yJbTaTUBHOCTH
B 00pBOE C MPECTYMHOCTHIO, B TPOTUBOJIEHCTBUU MTPECTYITHOCTH.

CoOTBETCTBEHHO Jis OICHKU 3(P(HEKTUBHOCTH JACUCTBYIOIIEH CHUCTEMBI
Mep OOpBOBI C KOJIOTUYECKON MPECTYMHOCThIO, YAaCThIO KOTOPOU SIBIISIOTCS
U TOCSTraTelbCTBA HA J>KUBOTHBIA MUP, CIEAYyET OOpaTUTHCS K JaHHBIM
obUIMAIBHON CTATUCTUKU. Tak, COCTOSTHUE IKOJIOTUUECKOM MPECTYIMHOCTH B
neiaoMm mo Poccuu Beitsaut cnepyrommm obpasom. B 2007 1. B cTpane
TaKOBBIX ObUIO 3apeructpupoBano 41242 npecrynnenus, B 2008 r. — 44883;
B 2009 r. —46607; B 2010 1. - 39155; B 2011 1. —29151; B 2012 1. — 27583; B
2013 1. — 24728; B 2014 1. — 25566; B 2015 1. — 23688; B 2016 1. — 23688; B
20017 r. - 24379 Kak BUJHO W3 MNPHUBEICHHBIX JAHHBIX 34 MOCJIECIHUE
necsthb Jiet, 10 2009 r. BKIIOUUTEIHHO HAOI01aIach TeHACHIIUS YBEIUYCHUS
yucia peructpupyeMeix npecryriennii. Haunnas ¢ 2010 r. 1 no Hacrosiee
BpEMs TPOUCXOAUT CHHKEHHME JTUX Mokasarenel. He3HauuTenbHbIA pOCT
¢ukcupyercs aumib B 2017 .

OpHaKo CTOUT 3ayMaThCsl, BCE JIM TaK MO3UTUBHO B ATOM 001acTH?
CHIKEHHME CTAaTUCTUYECKHX TOKa3aTelel ¢ OJHOM CTOPOHBI OOYCIIOBIEHO
U3MEHECHUSIMA B  YTOJIOBHOW TMOJUTUKE B 3TOM cdepe, yCTpeMIICHUEM Ha
o0OecrieueHne HKOJIOTUYECKOM O€30MacCHOCTH, B YAaCTHOCTU MPHUHSITHEM
Dkosiornueckoil nokTpuHbl PO (ogo0pena pacnopsixkenuem [IpaBurenbcTa
P® ot 31.08.2002 r.), OCHOB TrOCyIapCTBEHHOW TMOJUTUKH B OOJacCTH
skonoruyeckoro pazsutus P® na nepuon 2030 r. (yrB. Ilpesunentom PO

206 .
JoueHT kadeapsl yroJoBHOTO MpaBa ¥ kpuMuHOIOTHH FOprmndeckoii mkoisl JIBOY, noreHr, k.10.H.

297 papor A.W. YronoBHO-IIpaBoBoii 3amper u ero 3GMeKTHBHOCT B GOPHOE ¢ COBPEMEHHOI MPECTYIHOCTHIO /
COOpHHK HAyYHBIX TPYIOB Mmox pen. A.f0.H., mpod. H.A. Jlomamenko. — CaparoB, CapatoBckuii LleHTp mO
HCCIIEIOBaHUIO MPOOIEM OpraHU30BaHHOW MpecTynmHOCTH u Koppymnuuu: Cartemnut, 2008. C.76-81; CuzoBa B.H.
O heKkTHBHOCTE POCCHIICKOTO YTOJIOBHOTO 3aKOHOJATENHhCTBA: TEOPETHKO-TIPUKIIATHON aHaIM3: aBTOped. mIuc.
KaHz. opun. Hayk. -H. Hosropon, 2012, c. 23.

%8 Cocrosmme mpecrynuroctn // URL:http://www.mvd.ru (zata obpamenust 31.10.2018); KpuMuHaTbHbIC peai,
pearupoBaHue Ha HUX U 3aKoH / mox pen. mpod. AWM. onrosoii. M., Poccuiickas KpUMHHOJIOTUYECKAS aCCOIIHAIHS,
2018. C. 301.
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30.04.2012), rae Kk OCHOBHBIM HAIIPABJICHUSIM TOCYIapCTBEHHOMN TOJUTUKU B
00JIaCTH 3KOJIOTMM OTHOCHUTCSI COXPAHEHHE U BOCCTAHOBJIIEHUE MPUPOJIHOU
cpenpbl, a Takke CTpareruu 3KoJiorudeckoi 6ezonacHoctu PO Ha nepuos 110
2025 1. (yrB. Ykazom llpesunenta P® ot 19.04.2017 r.), rae coBepIlcH-
CTBOBAaHHE 3aKOHOJATENbCTBA B OO0JACTH OXpaHbl OKpYXalollel cpelbl U
MPUPOJAOINONIB30BAHUS  3aKPEIJIEHO KAaK MPUOPUTETHOE HampaBJICHUE.
C Opyroif CTOPOHBI, KaK IOMYCPKUBAIOT CICHHAINCTBI * , CIOXKHBIIASICS
CUTyalus SBJISIETCA CIEJICTBUEM CJabOro rocylIapCTBEHHOTO KOHTPOJIS U
OXpaHbl TPUPOIHBIX PECYPCOB, AE(HEKTHOCTU HDKOJOTHYECKOTO 3aKOHOa-
TEJIhCTBA, MPAKTUYECKH BCEOOIel OOIEeCTBEHHOW amaThuy K HapyIIUTEIsIM
3aKOHA Y BBICOYAUIIIEH JJATEHTHOCTH.

IIpu o0OmEel OTHOCUTENBHO OJArONMPUITHOW KapTHHE HEO0O0XO0JIUMO
YUUTBIBATh, YTO IO SKCIEPTHHIM OIIEHKAM, YPOBEHb JIATEHTHOCTH paccMar-
pPUBAaEMbIX MPECTYIICHUN ABISIETCS KpailHEe BBICOKMM U COCTaBIsIET 95-99%.
N ecnm mo CTaTUCTHYECKUM OTYETaM JKOJOTHYECKHE TMPECTYIUICHUS,
3aauMaOT 1-1,5% oT o00mero KoJMYecTBa COBEPIICHHBIX B CTpaHe
NPECTYNHbIX JesHuid (B yactHoctd, B 2017 1. on cocraBun 1,18%),
(akTHUecKu, C Y4YeTOM JATEeHTHOCTH, HMX KOJMWYECTBO COCTABIISIET TIO
HEKOTOPBIM JaHHBIM 3-5 %°'°, a mo apyrum npuGmmkaercs k 15-23%" .

3/1ech TaKke BaXKHO OTMETHUTh, YTO OCHOBHYIO MaccCy YroJIOBHBIX JEN B
ATOM cepe COCTaBIISIIOT KaK pa3 pacCMaTpUBaE€Mble HAMU MPECTYIUICHUS, a
MMEHHO, MOCATAIOIIME HAa COXPAHHOCTh KMUBOTHOTrO Mupa. Crofa OTHOCATCS
cT. 256 YK «HezakoHHasi 10ObIYa BOJHBIX OUOJOTHYECKUX PECYPCOBY, CT.
258 VK «HesakonHas oxotay, cr. 258" VK «He3akonHbIe 106bI¥a 1 06opoT
0c000 IEHHBIX AUKUX >KUBOTHBIX W BOJHBIX OHMOJIOTMYECKUX PECYPCOB,
MpUHAIEKAIMX K BUAaM, 3aHeceHHbIM B KpachHyto kuury PO u (wim)
OXpaHSIEMbIM MEXIYHApPOJHBIMU JIoroBopamMu P®», HY U ¢ HUMH TECHO
CBS3aHHbIE, HO OCTaBIIMECS 3a paMKaMd HAIEro HCCIEIOBaHUs,
NPECTYIUIEHUsT TPOTHB pacTuTenbHoro mupa (cr.ct. 260 «He3zakoHHOU
pyOKOH JIeCHBIX HacaxiaeHu» U 261 «YHUUYTOXKEHHWE WM TOBPEKICHUE
JecHbIX HacaxaeHuit» YK PD).

29 Ppackmma, T.B. K Bompocy 06 dddekTHBHOCTH GOpbOBI € 9KOJOTHYSCKHMH TPECTYIUICHHIMH //
Kpumunonorudeckuit xypHan balkanbckoro rocyiapcTBEHHOIO YHMBEpPCUTETa 3KOHOMMKH M mpaBa, Ne 1, 2012,
I/Ig)KYTCK. C. 63.

219 %anan B. H. AKXTyaJIbHBIE BOIPOCHI KPUMHHOJIOTHUECKOH XapaKTEPUCTUKH SKOJOTUYECKHX MPECTYIICHUH //
Momnono#t yaensi.2013. Ne 4. C. 390.

211 Kesnakos D. H. Dkonmorumueckue HOpEeCTYIUIEHUs] U JKoJorumdeckas mnpectynHocte. M. bensie anbBbl, 1996.
C. 469.
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K mpenmery Hailero MccieaoBaHUsS OTHOCATCS TAK)KE COCTaBBI CT.CT.
257, 259, 4. 2 ct. 253 YK P®, onHako OHM ONPUMEHSIIOTCA KpaWHE PEIKO.
CrouT Takxke OTMETUThb, YTO B IMOJABJIAIONIEM OOJBIIUHCTBE CIIy4aeB 3a
COBEpIIECHHE O00O03HAYCHHBIX MPECTYIUICHUH MNPOTHUB J>KUBOTHOTO MHpa K
YTOJOBHOM OTBETCTBEHHOCTH MPHUBIEKAIOTCA 0e3paboTHBIC JHIA, MPOXKH-
BaIOIIME B CEJIbCKOM MECTHOCTH, a T€ NPOTUBONIPABHBIE NIESIHUS, KOTOPbBIE
NPUYUHAIOT HAUOOJIBIIMKI yIIepO, CBA3aHbl C ACATEIbHOCTHIO MPECTYMHBIX
TPYII U FOPUIUYECKUX JIUI] OCTAKOTCS Yallle BCEro 0€3HaKa3aHHBIMU.

B Takol cuTyanmuu mymaeTrcs 4To, CIEIYET CEPbE3HO 3aqyMaThCsl O
NOBBITIIEHNUU 3P (HEKTUBHOCTH MPUMEHEHHSI HOPM 00 OTBETCTBEHHOCTH Kak 3a
MPECTYIUICHUS MPOTUB >KUBOTHOTO MHUPA, TaK U 3a HKOJOTHYECKUE MPECTYTI-
JICHUS B L[EJIOM.

Kak wu3BectHO, KpuTepusiMu 3(PEGEKTUBHOCTH YrOJOBHO-ITPABOBOM
HOPMBI CITY>Kart:

1) commanbHas OOYCJIOBICEHHOCTh HOPMBI, €€ COOTBETCTBHUE 3aKOHO-
MEPHOCTSIM M TIOTPEOHOCTSIM pa3BUTHS OOIIECTBA;

2) COOTBETCTBUE HOPMbI JJOCTUKEHUSIM MTPABOBOUN HAYKU;

3) ee cOOTBETCTBUE TPEOOBAHUAM 3aKOHOIATEILHON TEXHUKH;

4) omnpenereHHOCTh CMbICIa HOPMBI (OJHO3HAYHOCTh W TOYHOCTH
BBIPaKEHUS BOJIM 3aKOHOIATEIA);

5) cobiroieHre NPUHLKIIA CUCTEMHOCTH TPaBa.

K coxaneHuro, kak Mnokasana NPOBEICHHBIM HAMU aHAJIN3, HE BCE OTH
KpUTEPUU B TOJTHOW Mepe COONIIOACHBI MPU MOCTPOSHUU PACCMATPUBAEMBIX
COCTaBOB MPECTYIUICHUM.

Bo-nepBrix, uMeroTcs OO0JbIIue MPOOJEMbl ¢ COOJIOJICHUEM ITPaBUII
3aKOHOJIATEIbHOM TEXHUKU. MHOTHE CTaThM, yCTaHABJIMBAIOIINE OTBETCT-
BEHHOCTh 3a MPECTYIUICHUS], MOCITAIONINEe HAa >KUBOTHBIA MHUP MOCTPOECHBI
HEKOPPEKTHO, TPYJHO BOCHPUHUMAEMBI, TaK KaK COJEPHKAT CIIOXKHBIE U
JUTMHHBIE (HOPMYIUPOBKU, UMEIOT OOJIBIIOE YHKCIO OIEHOYHBIX MOHSATUH,
KOTOpPbIE HE pa3bSICHSIOTCSI HU B TEKCTE YrOJIOBHOTO 3aKOHAa, HHU B
uMmeromuxcss nocraHoBieHusx Ilienyma BepxoBnoro Cyma PO «O
MPUMEHEHNHN CyJIaMH 3aKOHOATEIhCTBA 00 OTBETCTBEHHOCTH 3a HAPYIICHUS
B 00JacTH OXpaHbl OKPYXKAIOIIEH Ccpeipl U MPUPOJIONOJIB30BAHUS» OT
18.10.2012 r. u «O HEKOTOPBHIX BOMPOCAX MPUMEHECHUS CYJIaMU 3aKOHOJA-
TEIhCTBAa 00 YrOJIOBHOM OTBETCTBEHHOCTH B c(epe phIOOJIOBCTBA U COXpa-
HEHHsI BOJHBIX Ouosiornueckux pecypcoB (cratbu 253, 256 YK P®D)» ot
23.11.2010 r. CootBercTBeHHO 151 3(PHEKTHBHOTO MPUMEHEHHS paccMart-
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pUBaE€MbIX YTOJIOBHO-IIPABOBBIX HOPM HEOOXOJMMAa MX TINATEIbHAs KOPPEK-
tupoBka. Croga 100aBisieTcss U MpooOsiemMa, CBs3aHHAsE C HECOOTBETCTBUEM
TEPMUHOJIOTUM HCIOJB3YEMON B PAJE CTATEN YTOJIOBHOTO Kojekca PO u
cooTBeTCTBYIOIMX DefepanbHbIX 3aKOHAX, K KOTOPbIM HAC OTCHUIAIOT 3TH
Hopmbl YK PO (B wactHocTH, cT.CT. 253, 259 VK).

Uto kacaercs 4. 2 cT. 253 YK P® 10 0CHOBHYIO MpoOjeMy BBI3bIBAII
TEPMUH «pa3paboTKay, TPAaKTOBKa KOTOPOTro OblLIa HE SCHA W, HE CMOTpPS Ha
TO, uT0 B DepepaibHOM 3aKOHOJATEILCTBE OH TPAKTOBAJICS M TPaKTYeTCs
JUIIH TPUMEHUTENIFHO K HEeXKMBBIM (MUHEpAIbHBIM) pecypcaM, B CyaeOHOU
MPAaKTUKE OH TOJKOBAICS IIMPOKO, B TOM YHCJIE KakK J00bIYa >KHBBIX
PECYpPCOB, YTO BBI3BIBAIO OypHBIE AUCKyccHH. M 37€Ch MOXKHO «IOAruio-
IUPOBAaTh» 3aKOHOJATENI0 3a TO, YTO OH, HAKOHEL, OTpearupoBaj Ha
MHOTOYMCJIEHHBIE PEKOMEH/IAlIMU CIEHHAINCTOB U HAlllM B TOM YHUCIIE, U Ha
3aKOHOJIATEJILHOM YPOBHE PEIIWJI ATOT BOMPOC MyTEM BHECEHUS U3MEHEHUM
B JUCIIO3ULMIO 4. 2 CcT. 253 YK P®, 10n0HUB €€ TOMUMO YK€ UMEIOIINAXCS
«HCCJICIOBaHUs, TOWCKA, Pa3BEJIKH, pa3padOTKHW» HOBBIM TEPMHHOM —
«mo6sr4a (BeUIOB)» (D3 ot 27.06.2018 1.), pacmupuB TeM cambiM chepy
MIPUMEHEHUSI JAHHOTO COCTaBa M, OJHOBPEMEHHO, Cy3MB €€ 1o CcT. 256 YK
P®, wuckmounB wu3 Hee M00bIIY BOJHBIX OHOJOTHYECKUX PECYpPCOB
KOHTUHEHTAJIbHOTO menbha PO U UCKIIOYUTEIBHON KOHOMHUYECKON 30HBI
P® u pemmB TemM camMbIM Mpo0OIeMy KOHKYPEHIIMH 0003HaYE€HHBIX HOPM.

Oo6pamasich K cT. 259 YK P®, otMeTUM, YTO HUKaKU€ U3MEHEHUS €€ He
KOCHYJIUCh, TPAaKTOBKA JHCIO3ULIHUH HOPMBI MO-IPEXKHEMY OCTAeTCAd HE
SICHOM, B CBSI3U C U€M, BUJUMO, CTaThs U HE IPUMEHSIETCSI HAa MPAKTHUKE.

Bo-BTOpHBIX, HAaOMIOAAE€TCS OTCYTCTBUE CUCTEMHOCTH B (OpMUpPOBAHUU
YTOJIOBHO-TIIPABOBBIX 3alpeToB B paccMarpuBaemoir cdepe. Otmerum
HanGonee spkue Momenthl. Tak, kpumuHamm3ys B 2013 T. cr. 258" YK PO,
MOCBSIIIICHHYIO OXpPaHE PEAKUX, HAXOIAIIUXCA TOJ YIPO30M HMCUE3HOBEHUS
KUBOTHBIX U JIu(depeHupys OTBETCTBEHHOCTb, MO MpHU3HAKaM CyObeKTa
(IOMKHOCTHOE JIUII0, OPraHW30BaHHAS TPYIIA), 3aKOHOAATEIh MOYEMY TO
3a0bIBaET MPO TPYIITY JHUIL IO MPEABAPUTEIHLHOMY CTOBOPY, XOTs MOTOOHBIN
MPU3HAK MMEETCSl B COCTaBax CTAaTeH, MOCBSIICHHBIX HE3aKOHHOW I00bIYE
BOJHBIX OMOJIOTHUYECKUX PECYpCOB M HE3aKOHHON 0xoTe U 0e3yCIOBHO
MOBBIIIAET CTENEHL OOIIECTBEHHON OITACHOCTH AESTHUIA.

Hanee, ®enepanbubiM 3akoHOM OT 06.12.2007 1. B 1. «ao» 4. 1 cT. 256
YK P® BHECEHO H3MEHEHHE KACAKOIIMECS MECTa COBEPIICHUSA TaHHOTO
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MPECTYIUICHUS, a UMEHHO MPOM30IIlIA 3aMEHA «3allOBEIHMKA, 3aKa3HUKa» Ha
OoJiee MUPOKYIO KaTErOPHUI0 «0C000 OXpaHseMasi TEPPUTOPHS», TIPH STOM 1.
«» 4. 1 cr. 258 YK P® TOro xe coaepxaHusi OCTAJICS HEHW3MEHHBIM.
[TogoOHbIE W3MEHEHHsI KOCHYJIUCh COCTaBa MPECTYIUICHUS, MOCBSIIEHHOTO
He3akoHHOM oxote ymib B 2009 r. (P3 ot 24.07.2009 1.), T.€. cCyCTs MOYTH
JIBa rojia.

Emte oqun momeHnT. @enepanbHbiM 3akoHOM OT 03.07.2016 1. B cT. 256
YK PO npoenena nuddepeniuaiys 0TBETCTBEHHOCTH 10 MTPU3HAKY «0C000
KpynHbIH  yiiepo» (4. 3), a TakkKe BBEJACHO IPUMEUYAaHUE, B KOTOPOM
YCTaHOBJICH pa3Mep KPYIHOTO M 0C000 KPYITHOTO yIepoa, a cT. 258 YK PO
omsiTh octasiach 0e3 BHUMaHus. 1 Tonpko B 2018 r., T.€. ONATH JUIIL Yepes
JIBa r0J1a, OHa MpeoOpa3oBaHa TakuM ke oopazom (D3 o1 27.06.2018 r.).

Takasi ke KapTMHa W C CAHKIMSIMHU pPacCMaTpPUBAEMBbIX YTOJOBHO-
npaBoBbIX HOpM. B 2016 1. B c1. 256 YK npowusona neHanuzamnust B BUAE
MOBBIIIEHUS pa3Mepa IMTpadoB U YCTAHOBJICHUS JIUIICHUS CBOOOJBI B
OCHOBHOM cocTage (4.1), a mo ct. 258 YK 310 npouszouwio jumib B 2018 T.

B-ueTBepThIX, HECMOTPsI Ha MOJIOKUTEIbHYIO TEHJICHIIMIO K YBEJU-
YEHUIO pa3Mepa HakKazaHus 3a MPECTYIUICHUS, MOCATAIONIME Ha KUBOTHBIN
MUp (Takue H3MEHEHUs KOCHYJUCh CT. 253, 256, 258 VK, a Ttakxke
npowusonuia qudPepeHranis U B COOTBETCTBUU C HEW YBEITMUEHUE CaHKITUI
u no cr. 258" VK P®), cmemyer Bce e KOHCTATHPOBATH HEIOOLECHKY
3aKOHO/IaTeNieM OOIIEeCTBEHHOM OMAaCHOCTH JaHHBIX MpecTymuieHui. B cBs3u
C TakUM TOYEUYHBIM M HEMOCJEN0BATEIbHBIM YBEJIUYCHUEM CaHKIUMH,
HaOmomaeTcs nucbanaHc MEKIy COCTaBaMM MPECTYIUIEHUM COTIOCTABUMBIMU
MEXJTy coOOl MO XapakTepy U CTENEHU OOIIECTBEHHOW OMacHOCTH, B
9acTHOCTH CT.CcT. 256, 258', 259 VK P®. COOTBETCTBEHHO, BHOCHMBIC
U3MEHEHHUSI JIOJIKHBI ObITh CUCTEMHBIMHU, T.€. TYT HEOOXOoauMa TIIaTeIbHas
pa3paboTKa CUCTEMbI CAaHKIIMH, KOTOpasi IO3BOJIUT AOCTUYL 1eJIei HaKa3aHus,
ATO Y>K€ BOMPOC OTJEILHOIO UCCIIEI0OBAHUS.

B 3akimroueHMM OTMETHM, 4YTO HaIlle WCCIEIOBAHUE IOKA3aJI0
OTCYTCTBHME HEKOEro €JMHOTO BEKTOpa, a MMEHHO 4YEeTKOM, Ioclie/ioBa-
TEIHHOW JMHUM B OCYIIECTBICHHH YTOJOBHOM MOJMUTUKU B 3TOH cdepe.
YtoObl 3aKOHOAATENBCTBO B c(epe OXpaHbl >KUBOTHOIO MHpa ObBLIO
3¢ PeKTUBHBIM HEO0OXOIUMO, UYTOOBI BHOCHMbBIE W3MEHEHMS ObUIM Hay4dHO
000CHOBaHHBIMU U HEMPOTUBOPEUUBHIMHU.
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Pyoey K.10.%?

IIpo0eJibl 3aKOHOAATENBCTBA, PErYJIHPYIONLIET0 BOMPOCHI
OTBETCTBEHHOCTH 32 HAPYLIIEHUE MPUPOTOOXPAHHBIX HOPM,
U MpaKTH4YecKHe NpodJieMbl NPUBJIeYeHUsI BUHOBHBIX
B TAKOM HAPYHIEHWH JIUI K OPUINYECKON OTBETCTBEHHOCTH

B mHacrosiield crathbe paccMaTpUBAIOTCS MPOOJIEMBI, CBSI3aHHBIE C
JOCY/IeOHOM M CyJAeOHOM TPaKTHUKOW 110 TMPaBONPUMEHEHUIO B cdepe
AKOJIOTUH, OXPaHbl OKPY>KAIOIIEH CPEeAbl U OXPaHbl 3JJOPOBbS IPaKaaH.

[Ipu cpaBHUTENBHO MaJIOM KOJIMYECTBE CYJIEOHBIX Pa3OUpaTesbCTB IO
AKOJIOTUYECKUM BOTIpOCaM B CyAeOHBIX opraHax Poccuiickoit deneparuu Bce
K€ OTMEYAETCS TEHAEHINS UX POCTA.

Bomnpocsl skonmorun u oxpanbl okpyxaromieit cpeasl (OC) 3aHuMaroT
BOXHOE MECTO B JKM3HHU I'pakaaH Haried ctpanbl. OJHAKO aHaIW3 Cy/1eOHON
MPAaKTUKU, B 4acTHOCTH, lIpumopckoro kpaesoro cyna 3a 2017 — nepByro
nojgoBuHy 2018 rogoB MNOKAa3bIBAET, YTO B MPOIEHTHOM COOTHOIICHUU
KOJIMYECTBO CYACOHBIX JIEN, CBA3AHHBIX C HAPYIICHHEM SKOJOTHUUECKUX MPaB
rpaxaad u oxpaHod OC, He Tak Benuko: Bcero yumb 0,4 % oT Beex
3apErUCTPUPOBAHHBIX U PACCMOTPEHHBIX [IpUMOpPCKUM KpaeBoM cyJe Ziel 3a
2017 rox, v mMoKa HHU OHOTO 3a 6 Mecsies 2018 roma’".

Oc00EHHOCThIO OTBETCTBEHHOCTH 3a JKOJIOTHMYECKUE TPaBOHAPYIIECHUS
SBJISIETCS TO, YTO HOPMBI SKOJOTMYECKOrO0 3aKOHOJIATENIbCTBA SIBJISIFOTCS
OTCBHUJIOYHBIMHU U, B OOJBIIMHCTBE CIy4aeB, ONMPEICISIOT MEPEYHN MPaBOHA-
PYIICHUN MPUMEHUTEIBHO K OTACIbHBIM BHAAM MPUPOIHBIX PECYPCOB, a
KOHKPETHBIE HAKa3aHUs 3a HUX YCTAHOBJIEHBI B I'PAXKIAHCKOM, aJMUHHCT-
PaTUBHOM U YTOJOBHOM 3aKOHO/IaTENIbCTRE.

B IlocranoBnennn Ilnenyma BepxoBHoro Cyna Poccuiickoit
Oenepanun ot 18 oktsa06ps 2012 1. Ne 21 «O npuMeHeHUU CyJIaMu
3aKOHOJIaTEeNLCTBA 00 OTBETCTBEHHOCTU 3a HAPYIIEHHS B OOJACTH OXPaHbI
OKpYXKalollleW Cpefbl U TPUPOJAOINOIL30BAHUS» YKA3aHO, UTO «IIPH
PACCMOTPEHHUH JIe7T 00 IKOJOTHYECKUX MPABOHAPYIICHUSX CyJIaM CJIEAyeT
PYKOBOJICTBOBATbCSI MOJIOKEHUSIMU TPAXKJIAHCKOTO, aJIMUHUCTPATUBHOTIO,
YTOJIOBHOTO ¥ HWHOTO OTPAacileBOr0 3aKOHOAATEIbCTBA, B TOM YHUCIE
nmojokeHussMu  3emenbHoro, JlecHoro, Boanoro koxaekcoB Poccuiickoit

212 o
[MaptHep ropuamaeckoit GpupMel «THMap»

Odwunmanereiii  cadt [Ipumopckoro kpaeBoro cyna [Onekrponnbni pecypc]. URL: https://kraecvoy--
prm.sudrf.ru/modules.php?name=sud_delo (marta oopamienus: 07.09.2018).
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Odeneparnuu, denepanbHoro 3akoHa ot 10 saBaps 2002 r. N 7-03 «O06
OXpaHe OKPY>KaIoUIEH Cpelibl», IPYTUMU 3aKOHAMU U UHBIMU HOPMAaTUBHBIMU
npaBoBbIMH akTamu Poccuiickoit denepanyu U ee CyObEeKTOB B 00JacTu
OXpaHbI OKPYKAIOIIEi CPe/Ibl U MPUPOIONOIB30BAHUS .

AHanu3 cyneOHOM NpakTUKH TOKa3bIBaeT, uyTO (U3MYECKHE JHUIA IO
AKOJIOTMYECKUM BOMNPOCAM B KAa4ECTBE HCTLIOB, 3asBUTENEH OOpallaroTcs B
CyIlbl JIOBOJBHO penko. boiibllie MOJIOBUHBI AIMUHUCTPATUBHBIX JEN IO
[IpumopckoMy Kparo CBSI3aHO C HECOOJIOJEHHEM CaHUTapPHO-3MUAEMHOIO-
TMYECKUX M SKOJOTMYECKHX TpeOOBaHUN MpH OOpallleHHMH C OTXOJaMHu
MPOU3BOACTBA M TMOTPEOJEHUS WIM WHBIMU OIACHBIMH BEIIECTBAMH,
OTBETCTBEHHOCTH 3a KOTOphIE penxycmarpuBaercs cT.8.2 KoAIl PO®.

BonpmMHCTBO U3 yKa3aHHBIX NPOU3BOJACTB OBUIO TAK)KE BO30YKAEHO IO
3asIBJICHUIO IOJKHOCTHBIX JIMI] TPOKYpPATyphbl, @ HE HA OCHOBAaHUU 3asiBJICHUIN
bu3udecKux Ui, 0OHAPYKUBIITUX (PAKT COBEPIICHUS MPECTYTICHHUS.

JlanHbie (pakThl, HA HAIl B3IJIS], TOBOPAT O HAJIIMYMU Y TpakJaaH HEKOU
MAacCCMBHOCTH B BOMPOCAaxX COOCTBEHHOTO IpaBa Ha 3J0POBYIO M Ojarompu-
arayto OC, yOexXJeHHOCTH B TOM, YTO OOpalleHHuE B COOTBETCTBYIOILIHE
KOMIIETEHTHbIE OPTaHbl BJIACTHU HUYErO HE M3MEHHT, a TAaKXE B TOM, YTO
HapyuleHUE€ HOPM U MPaBWI, PETYIHPYIOLIUX CTENEHb HETaTUBHOIO
BO3/JCICTBUSI HA OKPYXAIOUIyI0 Cpeay, 0co00 He CKaxeTcs Ha WuX
NEPCOHAIILHOM 3JI0POBBE, a TAKKE Ha )KU3HU U 3/I0POBHE WICHOB X CEMEH.

[IpencraBnsercs, 9To0 HEOOXOAUMO 0O0JIee aKTUBHO pabdOTaTh Haj MPOCBE-
[IEHWEM TpaXKJIaH B BOIIPOCAX MX IMpaB M OOS3aHHOCTEM, CBSI3aHHBIX C COXpa-
HEHHEM M 3alllUTOW ONaronmpusTHON OKpYyXKaroIled cpeabl B Buae HHGOOP-
MHUPOBaHUSI HACEJICHUSI Yepe3 JIIOObIE JOCTYIHbIE UCTOYHUKH, a TaKkKe IyTeM
OpraHM3alM{ JIEKLIWHA, CEMUHAPOB COBMECTHO C YUPEKIACHHUSIMH CPEIHETO U
BBICLLIET0 OOpa30BaHUs, B XOJI€ KOTOPBIX IIKOJbHUKAM U CTYIAEHTaM OYAyT
OOBSICHATHCSI MEXaHU3MbI JCHCTBUM B CIy4asiX, €CIIM OHU CTAId CBUICTEISIMU
OUYEBUAHOTO (haKkTa HAPYILIEHUS SKOJIOTMYECKOTO 3aKOHO/IaTENNbCTBA.

Eme onna ocHoBHas mpoOiieMa, CBsi3aHHAsl ¢ M30E€KaHMEM HaKa3aHUS
JUIlaM¥, BUHOBHBIMHM B HApPYIIEHUM SKOJOTMYECKMX HOPM U MPaBuUII,
3aKJIFOYAETCS B TOM, UTO B IIEJIOM PSIAE CIY4YaeB CyAbl OTKA3bIBAIOT B MCKaX
0 IPUYMHE HEJIOKa3aHHOCTH 3asIBJICHHBIX TPEOOBAHUM.

214 O npuMeHeHHH Cy1aMHU 3aKOHOIATEIBCTBA 06 OTBETCTBEHHOCTH 33 HAPYIICHHS B OOIACTH OXPAHBI OKPYKAIOMIEH
cCpeapl W TIPUPOJOTIONB30BaHMs: mocTtaHoBieHne Ilmenyma Bepxosaoro Cyma Poccmiickoit ®emepannu oT
18.10.2012 N 21 (pem. ot 30.11.2017) [OnexrpoHsslii pecypc] JlocTym u3 crpaB.-paBOBOH CHCTEMBI
«KoncynerantlInrocy (mara obpamenus: 07.09.2018).
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B kauecTtBe aprymeHTa Cyjabl, Kak TMpPaBWJIO, HAa3bIBAIOT (PaKThI
OTCYTCTBHUS JOKAa3aTEIbCTB O HAPYIIEHUHU OTBETYMKOM MPUPOIOOXPAHHOIO
3aKOHOJaTenbCcTBa. JlaHHasg apryMeHTauus CyJOB YyKa3plBa€T HE Ha
MPOTHBO3aKOHHOCTh WJIM HEMPAaBOMOYHOCTh TpeOOBaHUU 3asBUTENS (Kak
npaBujIo — TMPOKypopa), a Ha ciabocTh HOPMATUBHOW 0a3bl Ccamoro
3aKOHOJIATEIbCTBA, CJIOXKHOCTh JIOKa3bIBAHUSI PUYMHHO-CJIEJACTBEHHOM
CBSI3U, YCTAHOBJICHHE KOHKPETHOTO BHHOBHHKA, OIPEJCICHUE HCTOUYHHKA
3arpsi3HEHUS] U HETATUBHBIX MOCJIEACTBUM, KOTOPHIE 3a4aCTyIO MPOSIBISIOTCS
HE cpa3y.

CambIil ApKHAM TPUMEP BBIIECKA3aHHOMY - mnpuMeHeHue cT. 250 YK
P®, o xoropoii 3a 2017 r. no Poccuu B cyasl HampaBieHO ToJdbko 1 u3 20
nen. Takou KpallHe HU3KHMM II0Ka3aTellb TOBOPUT O HACYIIHOU
HEOOXOJIUMOCTH COBEPIICHCTBOBAHUS U YXKECTOUEHUsI 3aKOHOJATEILCTBA B
yacTu yrpo3 npuunHeHus Bpena OC u 310pOBbIO IpaxkaaH, MOCKOJIbKY caM
(dakT MNpEeBBINICHUS TPEACIbHO JOMYCTUMOM KOHIEHTPALMM BpPEIHBIX
BEILIECTB, HAMpPUMEpP B BOJOEME, B YrOJOBHO-IIPABOBOM TMOpPSJIKE HE
HakazyeM. [loaTomy, Ha Ham B3MISA, HemonmycTuma curyamusa, koraa OC
3arpsi3HEHa, HO TPU 3TOM HE HaOJ0IaeTcsl SBHBIX MPU3HAKOB MaCCOBOM
ru0ey KUBOTHBIX, PACTUTEIIBHOTO MHUpa, MPUYMHEHUS Bpeda KU3HU H
30POBBI0 YEJIOBEKA M HMHBIX TSHKKHX IOCIEACTBHM, BCIEACTBUE YETrO B
BO30YK/IEHUHM YTOJIOBHOTO JI€JIa OTKA3bIBAETCS, a YK€ BO30YKIECHHOE JEJIO
MPEKpaIIAETCS.

IIpu 3TOM IOPUCTBI U 3KOJIOTH OTMEUAIOT, YTO OMNPECIUTh YPOBEHD
sarpsisHeHUsT OC  MOXXHO [JIOBOJIBHO TOYHO, a CyAeOHas TMpakThKa
MOKa3bIBa€T, YTO B OSTOM BOIPOCE €CTh CYIIECTBEHHBbIE HEIOPAOOTKH.
UccnegoBatenun oTmedaroT HEIPGHEKTUBHOCTH HOPM, CBSI3aHHBIX C

21
sarpssaenneM  OC *°

OKOJIOTUUECKUE TMPECTYIUICHUS, TMOBJIEKIINE
MPUYMHEHUE BpeEIa 3JI0POBbIO0 YEIOBEKa, yka3zaHbl B 1. 26 YK PO.
Co3nanue yrpo3sl IPUYMHEHHS CYHIECTBEHHOTO Bpea 3/I0pPOBbIO UEIOBEKA,
3a¢ukcupoBaHo B 4.l ct. 247 YK P®. B 10 ke BpeMs, IOPUCTHl OTMEYAIOT,
YTO JJI1 TOTO, YTOOBI HOpMa yKa3aHHOU cTaThu OblIa 3()(PEeKTHBHA B IOJHOM
o0beMe, B 3aKOHE, HOPMATUBHOM IPAaBOBOM aKT€ WIH pPa3bsICHEHUU
BepxoBHoro cyga  Poccuiickoit =~ ®epepanuu  HEOOXOJUMO  UYETKO

3adukcupoBath, kakoe u3 mnpesbimenuil [1JIK (mpeagenbHo pomycTumoin

21

° Bespyk, A.H. CoBepuieHCTBOBaHHE YrONOBHOTO 3aKOHOJATENbCTBA, HAMPABICHHOrO Ha OOpEOY ¢
NIPECTYIUIEHHUSIMH, CBSI3aHHBIMH C 3arpsi3HEHHEM OKpYyKaromer cpessl // [IpaBoBast IONMTHKA W MTPaBOBasi *KHU3Hb. —
2010. — Ne 2 (39). — C. 154-159.
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KOHIICHTpAalMM) BPEOHBIX BEHIECTB B OKPYKAWOWIEW cpele ABIsSETCA
aAMUHUCTPATUBHBIM [PAaBOHAPYIIEHHEM, a Kakoe BJEYeT 3a Cco0oM
YIOJIOBHYIO OTBETCTBEHHOCTh. be€3 [TaHHOW KOHKpPETH3alHUH 3Ta CTaThs
OCTaeTCs TOJBKO JIeKJIapalueil, HoOpMoi (PaKTUIECKH HE MPUMEHSIEMO.

Boimeykazaniple  mpoOjieMbl  TOBOpPSIT, Ha  HAml B34, O
HEOOXOAMMOCTH  COBEPIICHUS  CIECAYIOUIUX JEUCTBUH CO  CTOPOHBI
KOMIIETEHTHOT'O OpraHa BJIACTH, B YACTHOCTU — MUHHUCTEPCTBA MPUPOIHBIX
pecypcoB u 3kosioruu Poccuiickon denepanuu:

1. AKTUBHOE TPUBJICYEHUE TPaKJaH K y4aCTHIO B 3alllUTE CBOMX IpaB
Ha OnarompusatHyto OC W 3aKOHHBIX MHTEPECOB B JaHHOU cdepe B CyIe,
JUKBUJALAS WX TPABOBOM OE3rpaMOTHOCTH C MPUBJICYCHUEM I€UATHBIX
CMU, rteneBunenust u NHTEpHETa, a Takxke paboTa ¢ 0Opa3oBaTEIbHBIMU
YUPEKACHUSIMU CPEJHEr0 U BbICHIErOo 00pa3oBaHud [JJIsi  MPaBOBOIO
MPOCBENICHUS OYTyIIET0 TTOKOJICHHS CTPAHbI B BHIIIICYKa3aHHOM 001acTH;

2. BHeceHue 3aKOHOAATEIILHOW MHMUIIMATUBBI O HEOOXOJUMBIX
MOMpaBKax M YTOYHEHH B CTaTbU 3aKOHOJATENIbCTBA, CBSI3aHHBIE C
HaHeceHueM Bpeaa OC U 310pOBbIO T'paXkJaH, OCOOEHHO B YacTH CTaTeH,
KacaroluXcsl yrpo3bl MPUYMHEHHS BpEAa, a TAKKE KOHKPETUIHPYIOIINX
HopM 1. 8 KoAIl P® wm rn. 26 YK P®, mnpemycmarpuBaromumx
AIMUHHUCTPATUBHYIO WJIN YTOJIOBHYIO OTBETCTBEHHOCTD:

- KoHKpetu3ausa aucno3unuu 4. 1 cr. 250 YK PO B wactu ykazaHus,
YTO MOHUMATH MOJT KMPUYHUHEHHEM CYLIeCTBEHHOI0 Bpeaa >KUBOTHOMY HJIH
pacTUTENbHOMY MHpPY, PBIOHBIM 3amacaM, JIECHOMY WM CEIbCKOMY
XO34MCTBY» MYTEM CO3AaHUs OTIEIbHOIO MPUMEUYaHHs K JaHHOW CTaThe,
a0 TyTEM TMOJPOOHOTO Pa3bsICHEHHS BBICIIETO CYACOHOTO OpraHa B
COOTBETCTBYIOIIEM IIOCTAHOBJICHUHU;

- HEOOXOJUMOCTh YETKO 3a(pMKCHUPOBATH MPUMEHUTENBHO K 4. 1 cT. 247
YK P® u cr. 8.2 KoAll P®, kakoe U3 NpeBbILICHUI MPEAEIbHO JOIMYCTUMON
KOHLIGHTPAllUd BPEOHBIX BEIIECTB B OKPYXKAIOIIEH Cpeae, CO3JarolInX
yIpo3y TMPUYMHEHHS CYIIECTBEHHOTO BpEa 30pPOBBI0 4YEJIOBEKA WIIH
OKpY’Kalolllel cpeze, SABISIeTCS aAMUHUCTPATUBHBIM MpPAaBOHAPYLIEHUEM, a
KaKoe BJICUET 32 COOON yroJIOBHYIO OTBETCTBEHHOCTb.

3. BHeceHHMe 3aKOHOJATEIbHOM MHHUIIMATUBBI 00 yKECTOUYEHUHU
OTBETCTBEHHOCTH JOJKHOCTHBIX JIMI 32 HEHAUIEKAIIEE WCIIOJHEHUE CBOUX
00s13aHHOCTEH, 3a COKpbITHE UH(GOpPMAUMU M BBEACHUE TPAXKIAH B
3a0my>KJIeHHe 1o Bompocam, kacaromumcest oxpanbl OC 1 310pOBbS TPaXK/IaH.
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MATEPHUAJBI MEJKJIYHAPOJTHOHN
HAYYHO-IPAKTUYECKON KOH®EPEHIIUU
«[TPOBJIEMbI IPOTUBOJAENUCTBUS TEPPOPU3MY
N 3KCTPEMU3MY B POCCUM U CTPAHAX
ABUATCKO-TUXOOKEAHCKOI'O PETTOHA)»
Asepvanosa 10.B 210

Biusinue Me:KIyHApOAHBIX NPABOBBIX AKTOB HA Pa3BUTHE HHCTHUTYTA
KOH(UCKAIMM UMYIIIeCTBA B yroioBHOM npaBe Poccuu u Kurasn

Benymelt TeHaeHnue pa3BUTUs COBPEMEHHOI0 OOIIECTBa Ha3bIBAETCS
riiobanuzanus, 3aTparuparoiias Bce chepsl 001ecTBeHHOM xu3Hu. [Iponecc
rio0anu3aluy B CBOKO Oouepe/lb MPUBOJUT K YCUIIEHUIO TPAHCHAIMOHAIBHOMN
COCTABJISAIOIIEH MIPECTYMHOCTH, €€ WHTEPHAMOHAIM3AMU U W3MEHECHUSIM
XapakTepa OIpPEJEICHHBIX BUJIOB MPECTYNMHOCTH, B PE3YIbTATE TEPPOPHU3M,
OTMBIBAaHHUE JOXOJOB OT MPECTYIMHOU JAEATEILHOCTU, TOPrOBJIS JIIOJbMH,
HapKOOM3HEC, KOPPYMITUS MEPECTalOT OBITh CBA3AHHBIMH C OIPEICIICHHBIMU
HallMOHAJIbHBIMU TpaHullaMi. CTOJKHYBIIMCh C TOJO0OHBIMHU SIBICHHUSIMU,
MHPOBOE COOOIIECTBO MPUXOAUT K BBIBOAY, YTO HEOOXOAMMOCTH MPOTHU-
BOJICHCTBUS ATUM BUJIaM MPECTYMHOCTH TPEOYyeT CKOOPAMHUPOBAHHBIX MEXK-
rOCyJAapCTBEHHBIX JNEHCTBHUM. A CBOIO yOEKIEHHOCTh TEKCTYaJbHO BBIpaXka-
I0T B BHUJE TJI0OQIBbHBIX, PETMOHAJIBHBIX, JBYCTOPOHHUX MEXKIYHAPOIHO-
MPaBOBBIX COTJIAIICHWH, BBICTYMAIOMIUX B KA4eCTBE MPABOBOM 0Oa3bl
MEXTOCYJapCTBEHHOTO COTPYAHUYECTBA B OOpHOE C MPECTYNMHOCTHIO.

TpeOGoBanusi, pekoMeH A 00 YCTAHOBJICHUH KOH(PUCKAITMOHHBIX MEP
B HOpMax HaIMOHAJIBLHOIO 3aKOHOJATEIhCTBA COAEPXKATCSI BO MHOTHUX
MEXIYHAPOIHBIX COTJIANICHUSIX MO O0pPHOE ¢ MPECTYMHOCThIO, B YACTHOCTH B
Konsenimuu OOH o 60opb0e mpoTHB HE3aKOHHOTO 000pOTa HAPKOTHUECKUX
cpeactB u mncuxorponHbix BemecTB (1988), KonBenunmun OOH mnpotus
TpaHCHAIIMOHAIBHOM opranu3zoBaHHOM mpectynHoctu (2000), KonBeniuu
OOH npotus xoppyniuu (2003), MexayHapoaHOW KOHBEHIIMU O OOprOe ¢
dbunancupoBanuem Teppopusma (1999). IlpaBoBoit craryc Opranuzanuu
OO0benuHeHHbix Hamuit kak yHHMBEpCaJbHOW TMPABOBOM OpraHU3aIln,
00JIbIIIOE KOJIMYECTBO TOCYAApCTB, YYACTBYIOIIMX B KOHBEHIMAX, W3J1aBa-

216 .
AcnupanT Kadeapsl yroJOBHOTO MpaBa u KpuMmuHOJoruu IOpuamueckoit mikossl J]aibHEBOCTOYHOTO
(denepaabHOTO YHHBEPCHUTETA, averianova.iuv@students.dvfu.ru.
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€MBIX O] €€ ATU0M, MO3BOJIIET TOBOPUTH O TOM, YTO AKKYMYJIMPOBAHHBIE B
KOHBEHLIMSIX CTaHJApPThl MPEACTABISIIOT COO0M OOIIEeNpU3HAHHBIE HOPMBI
MEXYHAPOJHOTO IIpaBa, HA KOTOPBIX OCHOBBIBACTCS COTPYIAHUYECTBO
rocyaapctB B cdepe NpeaynpexeHUss MHOTHX BHJIOB TMPECTYITHOCTH U
O00pbOBI C HUMH.

YKa3aHHbIC BBIIIE MEKIYHAPOJHBIE COTJIAICHUS HA CETOAHSIIHUMN JICHb
yxke parudpunupoBanbl U Poccueit, u Kurtaem. Parudukarnus spiasercs
COTJIACHEM TOCYJIapCTBa Ha 00S3aTEbHOCTh MOJIOKEHUN MEXIYHAPOIHOTO
COTJIAIIEHWS M Ha HEOOXOJAUMOCTh COOTBETCTBHS HAIIMOHAIHHOTO 3aKOHO-
JAaTEJIbCTBAM WM, YTO OTPAKAET OCHOBOMOJIATAIOIINN MPUHIUII MEXIyHa-
POJHOTO MpaBa — MPUHIIUI JOOPOCOBECTHOTO BBHIMOJHEHUS MEXKIYHAPOIHBIX
00513aTEIbCTB.

Bce wmeramopdo3bl ¢ HCKIIOYEHHEM U BBEJICHHEM B YrOJOBHOE
3aKOHOMATeNhCTBO Poccun KOH(pUCKAMKM HMMYIIECTBA OICHUBAINCH U
OLICHUBAIOTCSI MHOTMMHM TEOPETUKAMM M TMPAaKTUKaMHU C TO3UIMU HUX
COOTBETCTBUSL MEXKIAYHAPOAHO-IIPABOBBIM CTaHAApTaM. Tak, MO MHEHUIO
OJIHUX HCCIIeIoBaTeNiel, Haluuue KOH(PUCKAIUM HMYIIECTBA KaK BHUJIA
HAKa3aHWs MPOTHUBOPEUYMIIO HOpMAaM MEXIAyHapOAHOro Impasa. [pyrue xe
HEraTUBHO BOCHPUHSIIN UCKJIIOYECHHE KOH(MUCKAIIMU UMYIIECTBA, TOCKOIbKY
MoJA00HOE 3aKOHOAATENbHOE pEIIeHUE MOIUI0 Bpa3pe3 C MeEXIYyHapOIHO-
MPABOBBIMUA MPEANUCAHUSIMUA. TPETbH CYUTAIOT, UYTO B HBIHEIIHEM BHJIC
KOH(HUCKalUsg UMYIIECTBA HE COOTBETCTBYET TPEOOBAHUAM MEXIyHAPOIHBIX
MpaBoOBbIX corjamieHnid. Cka3zaHHOE BBIIIE MOATBEPXKAAET, YTO B CBETE
YKpEIUICHUs MEXIYHApOJHBIX MPABOOTHOIICHUN MpoOsieMa COOTHOIIECHUS
HaIlMOHAJILHOTO YTOJIOBHOTO 3aKOHOJATEJIbCTBA U KOHBEHIIMOHHBIX IMOJIOXKE-
HUM mpuoOpeTaeT ocodyro 3HaunMocTh. Camo BiiItoueHue B 2006 r. B YK
P® xoHduckanuum uMymiecTsa B Ka4eCTBE MHOM MEphbl YTOJIOBHO-IIPABOBOTO
XxapakTepa ObuIo cBsizaHO ¢ parudukamnueit Poccuiickoit ®@enepanueii Kon-
BeHIIuH CoBeta EBpOIBI O NMpeaynpekaeHud TePPOPU3Ma U COOTBETCTBEHHO
C NIPUBEICHUEM POCCUHCKOTO YTOJIOBHOTO 3aKOHOAATEIIbCTBA B COOTBETCTBUE
C HOPMAaMU Ha3BaHHOTO MEXIYHApPOJHO-IIPABOBOIO aKTa.

B ropumnueckoin smrepatrype Kwurtasg nosiokeHus, Kacarouuecs
WHCTUTYTa KOH(UCKAIMU UMYIIECTBA, TaKXE pPaccMaTpPUBAIOTCA CKBO3b
[IPU3MY peaji3alii B HUX MEXIYHAPOIHO-IIPABOBBIX CTAHIAPTOB.

[Ipuctymass K pacCMOTPEHHUIO BOIIPOCAa O COOTHOLIEHUU ITOJIOKEHUU
HOPM MEXIYHAPOJHBIX JOKYMEHTOB B YacTH KOH(UCKAIMM HMYIIECTBA C
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POCCUHUCKUM M KHUTAMCKUM YTOJIOBHBIM 3aKOHOJATEIBLCTBOM, HEOOXOIMMO
CIEeaTh PsAJ 3aMCUYAHU.

Bo-niepBbIX, B MEXKAYHApOJHBIX MPABOBBIX COIJIAIIEHUSX MPUMEHEHUE
KOH(HCKAIIUH PacTIPOCTPAHACTCS Ha UMYIIIECTBO, CBA3aHHOE C COBEPIIICHUEM
npectymieHua. CrenoBaTeabHO, B JAaHHOM CJliyda€ pedb MOHAET O
peanuzanuu B HAI[MOHAJILHOM 3aKOHOJIaTEIbCTBE TpeOOBaHUM
MEXKIYHAPOJHOTO MPAaBa OTHOCUTEJIBHO M3BSITUA WMYIIECTBA, CBSI3aHHOIO C
MPECTYIUICHUEM, B YETKOM COOTBETCTBUHU C MX OYKBAJIbHBIM CMBICIIOM.

Bo-BTOpBIX, HEOOXOAUMO YUYUTHIBATH CHEIUMUKY OOJBIIMHCTBA HOPM
KOHBEHIIMK,  OCTAaBISIIOIIMX  MHOTHME€  BOINPOCHI  HA  YCMOTPEHHE
HaIlMOHAJIBHOTO 3aKOHoJaTeNss U (HOPMYIUPYIOIIUX TPEOOBAaHUS B CaMbIX
obmux ueprax. [lpu netasibHOM H3y4YeHUM TPEOOBAHUI MEXKTYHAPOIHBIX
COTJIALIICHUM, KaCaroIUXCsl KOH(UCKAMK U COTPYJIHHUYECTBA IO BOIPOCAM
KOH(HCKAIIMA, MOXXHO 3aMETHUTh, YTO HE BCE OHU HOCAT HWMICPATHUBHBIN
xapaktep. Hopwmbl, kacaromuecss KOH(PUCKAIIMU MPECTYMHBIX JOXOJ0B H
Opyauil TPEeCTYIUICHHs, COJAep)KaT cleayomue (GOpPMYyIUPOBKU:  «B
COOTBETCTBUU C MOJOKECHUSIMU BHYTPEHHETO 3aKOHOJIATEIbCTBAY», «B PAMKaxX
€ro BHYTPEHHEHW IMPABOBOM CHUCTEMBI», «IIPU YCIOBUH COOTBETCTBUS
OCHOBHBIM  MPUHLMIAM  BHYTPEHHETO  3aKOHOJATENbCTBA»,  «MOTYT
PAacCMOTPETHY, «MEPBI, O KOTOPBIX B HEW TOBOPUTCS, ONPEACIAIOTCA U
OCYIIECTBIISIFOTCS. B COOTBETCTBHM C  IOJIOKEHHSIMH  BHYTPEHHETO
3aKOHOJIATEILCTBA [ OCynapcTBa-ydaCTHMKA W 0OpPU  YCIOBHHM  UX
coomoaeHus». Ho, KOHEUHO ke, JaKe TaKue MITKUE HOPMBI TaKXK€ MMEIOT
MOIITHOE PYKOBOJISIIIEE 3HAUYCHUE.

Takxe HEOOXOJAMMO YYUTHIBATH, UTO TOJIOKEHUS O CHEIUATIBHOW KOH-
duckanuu 6puH BBeAeHB B YK KHP B 1979 1. u ¢ Tex mop He moaBeprivch
CEpPbE3HBIM HW3MEHEHUSIM. B TO xe BpeMss B POCCHUICKOE YrOJOBHOE
3aKOHOJATEILCTBO CHelnaibHas KoHpucKamus Obuta BBeaeHa B 2006 T., To
€CTh MPUMEHUTENILHO K perjamMeHTaluu npeamera koHduckamuu B YK PD
MOXHO CTaBUTh BOIPOC: B KaKOW Mepe OBLIM pealln30BaHbl ITPABOBBIC
MPEINMUCAHNS MEXKIYHAPOIHBIX COTJAICHUMN MPU BBEICHUU B HALMOHAJIBHOE
3aKOHOJATEILCTBO MHCTUTYTA KOH(pHUCKAIMKU uMyIiecTBa. [I[puMeHUTENbHO K
pernameHTanuu npeaMera koHduckanuu mno cr. 64 YK KHP Bompoc
He00X0o1MMO (OPMYJIUPOBATH HHAYE: HACKOJIBKO COOTBETCTBYIOT MOJIOKEHUS,
BBEJICHHBIE B 1979 T., KOHBEHIIMOHHBIM IMOJIOKEHUSAM, PETIIAMEHTUPOBAHHBIM
1 TeM Oosiee paTU(HUITMPOBAHHBIM HAMHOTO TO3KE.
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Tak kak B paMKax JaHHOTO JOKJIaJa HET pPeaJbHOW BO3MOXKHOCTH
paccMOTpeTb  BCE  BOMNPOCHl O  COOTHOIICHUM  TOJIOKEHHH  HOPM
MEXIYHAPOAHBIX JIOKYMEHTOB B YacTH KOH(UCKAIIMM HMYIIECTBA C
POCCUICKUM M KUTAICKUM YTOJIOBHBIM 3aKOHOJATEIHCTBOM, TO OCTAHOBUMCS
Ha HEKOTOPBIX aKTyaJIbHbIX MOMEHTAX.

Bo-nepBbix, yka3zanHble Bblllle KOHBEHIMH  MOpeayCMaTpUBAIOT
HEO0OXOIUMOCTh KOH(HUCKAIIUM HE TOJBKO JOXOJ0B, MOJYYEHHBIX IPSMO,
HEMOCPEJICTBEHHO B pE3yJbTaTe€ COBEPUICHUS MPECTYIUIEHHUs, HO U 1)
IPYroro MMYIIECTBa, B KOTOPOE€ [OXOJbl OT TMPECTYIUICHUH ObUIn
MpeBpalieHbl WKW MpeoOpa3oBaHbl, 2) HMYIIECTBA, MOJIYYEHHOTO TIpHU
MPUOOIIEHUH JI0XO0JI0OB OT MPECTYIUICHUH K UMYIIIECTBY, MPUOOPETCHHOMY U3
3aKOHHBIX UCTOYHUKOB; 3) MPUOBUIN UJIU JPYTUX BBITOJl, KOTOPHIE MOTYyUYEHBI
OT TaKUX JOXOJOB OT MPECTYIUICHUH, OT HUMYIIECTBA, B KOTOpOE ObLIU
MpEeBpaIIeHbl WM MPeoOpa30BaHbl TaKWe JOXOAbl OT MPECTYIICHUM, UIH OT
UMYIIECTBA, K KOTOPOMY OBbLIA MPHUOOIIEHBI TAKKUE TOXOJIbI OT MPECTYIUICHUH.

Ecnu 06patuthCsi K pOCCHIICKOMY 3aKOHOJATENBCTBY, TO, B OTIWYUE OT
KUTANCKOT0, BCE ATH MOJIOKEHUS HAIILJIM TEKCTyaJlIbHOE OTPAKEHHUE B HEM — B
cratbe 104 VK P® npemycMOTpeHa BO3MOXHOCTh KOH(MHCKALHH
UMYIIIECTBa, KaK MpsSAMO, TaK M KOCBEHHO IIOJYyYEHHOTO B pE3yibTare
COBEPUICHUSI TPECTYTIICHUS.

B npaBoBoii nmuteparype Kutasi 4acTo MOXHO BCTPETUTh MPEIJIOKECHUS
O 3aKOHOJATEIbHOM YTOYHEHWH NPECTYMHO IOJYYEHHOTO HMYILIECTBA U
MPUBEJICHUH TOJOXEHUNA O CHeNHabHON KOH(MUCKAIMU B COOTBETCTBHUE C
MEXyHAPOAHO-NIPABOBBIMU CTaHJAPTaMU, B YACTHOCTU C IOJOKECHUSMHU

21
T OnmHako 3aKOHOJATEIBLHBIX

KonBenumun OOH npotuB Koppynuuu
pELICHUN MO0 JTAaHHOMY BONPOCY NOKAa HE NMPUHATO. B TO ke BpeMs BaKHO
oTMeTuTh, 4To 5 stHBaps 2017 r. BepxoBueiM Hapomwsim cynmom KHP wu
BepxoBuoit Hapomnoit mnpokyparypoit KHP Oputn  omyGnukoBaHbI
«IlonokeHnst MO  HEKOTOPBIM  BONPOCAM  NPUMEHEHHUS  IPOLENYpPbI
KOH(QUCKALIUM  TMPOTUBONPABHO  JOOBITOrO  HMMYIIECTBa, B  Ciydae
YKPBIBAaTEIbCTBA, CMEPTH I0JI03pEBAEMOr0, OOBHHSIEMOTO», B KOTOPBIX

IMOHATHC «IIPOTHUBOIIPABHO ,HO6BITOC HUMYHICCTBO» IIOJIYUYMUJIO JCTAJIbHOC

" Cm., nanpumep: LR, B 4. R EFERR R RERIEETE . EPICIR2006(4):5-12; (L. [F7AER

B Ey s E SR UH R — B (RS E RSN LY) JyW A [Dnextponnsii pecype] / URL:
http://resources.pkulaw.cn/uploadfiles/Article/95/2005/1/201310281335403980.pdf (maTa obpamenwus: 20.08.2018);
fBIIe WA P Y % UL HI . [Dnexrpormsiii pecype] / URL: http://www.shezfy.com/view.html?id=68350 (mata
oOparmenus: 15.08.2018).
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yrouHeHue. HeoOXoauMocTh TMOJ00HBIX YTOYHEHHM ObUla OOBSICHEHA
JTMCKYCCUOHHOCTBIO JIAaHHOTO BOmIpoca B cyleOHOM mpaktuke. M ¢ 1enbio
pa3pelieHus JAHHBIX JTUCKYCCUOHHBIX MOMEHTOB, YUHUTHIBAs
cootBeTcTBYIOIME TTooxkeHus: Konsennimu OOH npoTuB koppymniuu, ObLIo

218
pa3pa60TaH0 U TIPUHATO HA3BAHHOC ITonoxenue

Hecmotpss Ha
OnyOJIMKOBAHUE YKa3aHHBIX TMIOJIOKEHUW, B JIAHHOM BOIIPOCE BCE K€
MPEANOYTUTEILHBIM  SIBJIIETCS  MOAXOJT  POCCHICKOrO  3aKOHOJATelIs,
pernaMmeHTupoBaBiiero B Hopmax YK xoHpucKaiyio uMymiecTBa, Kak mpsmo,
TaK ¥ KOCBEHHO MOJIYYEHHOT'O B PE3YJIbTAaTe COBEPIICHUS MPECTYIICHUS

Bo-BTOpBIX, 0 HEOOXOMNMMOCTH HW3BATHS BO BCEX CIydasx JHOOBIX
CPEACTB, HCHOJIB3YEMBIX B IIEJISIX COBEPIUICHUs] MPECTYIJICHUS, a TakkKe
JOXOJIOB  OT  MPECTyHHOM  JEATEIbHOCTH TOBOPUTCS BO  MHOTHUX
MexayHapoaHo-TipaBoBbix akTax. Cpemn Hux Konsenuuss OOH nportus
KOPPYHNIUU SIBIETCS aKTOM, COJEpXKalluM CHEUUAJIbHbIE MOJO0XKEHUS O
KOH(HUcKauu 0€3 00BUHUTEIHHOTO MpUroBopa. CorjlacHO MOJITYHKTY «C» TI.
1 cr. 54 KouBenuuu OOH mnpoTHUB KOPPYNUHUH KaXJ0€ TOCYIapCTBO-
YYaCTHUK paccMaTpuBaeT BOIMPOC O NPUHSATHM TaKUX MEp, KaKue MOTYT
MOTPeOOBAThCSI, C TEM YTOOBI CO3/1aTh BO3MOXKHOCTH JUIsI KOH(HCKAITUU
UMYIIeCTBa 0€3 BRIHECEHHS MPUTOBOPA B paMKaX yTrOJOBHOIO MPOU3BOJICTBA
Mo JieJiaM, KOTJia MPECTYIMHUK HE MOKET ObITh MOABEPTHYT MPECIICIOBAHHUIO
M0 TPUYMHE CMEPTHU, YKPBHIBATEIbCTBA WU OTCYTCTBUS WJIM B JPYTHX
COOTBETCTBYIOIIUX CIIyYasX.

B 2012 r. B Kurtae c¢ mnenpo peanuzaui B HalMOHAIBHOM
3aKOHO/IaTE€ILCTBE YKA3aHHOTO BBINIE€ TMOJOKEHUS ObUT BBEJEH MEXaHU3M
KOH(pHUCKAIlMM UMYyIIECTBa B ClIydyae CMepTH uiauM OercrBa JiMila,
nojo3peBaeMoro  (OOBHHSIEMOTO) B COBEPIICHHM  MPECTYIUICHUS
KOPPYHNIIMOHHOM, TEPPOPUCTUUYECKON HAMpPaBICHHOCTH. Tak, COrJacHO CT.
280 YIIK KHP no nenam, CBSI3aHHBIM C TAKMMU TSIKKHUMU MPECTYTUICHUSIMH,
KaK KOPPYNIIMOHHBIE TMPECTYIUICHUS, MPECTYIUICHUS] TEePPOPUCTUUECKOM
HaIpaBJIECHHOCTH, B Cllydae OercTrBa MOAO03PEBAEMOTO WM OOBUHSIEMOTO U
HESBKH €ro IO MPOLIECTBUU Iojia Mociie OOBABICHUS €r0 B PO3BICK WIIH KE B
cllydya€ CMEpTH T0JI03pE€BAEMOT0 WM OOBHHSIEMOTO, €CIU CYIIECTBYET
MOJIeXKAIee U3BATHIO B COOTBETCTBUHM C YTrOJOBHBIM 3aKOHOAATEIbCTBOM
MPOTUBO3aKOHHO MNPUOOPETEHHOE UM HMMYIIECTBO WJIM HWHOE HMMYIIECTBO,

U8l = R AT B I T A BOURE  m ) # R [Dmexrpommbrii pecype] / URL: https: http://www.court.gov.cn/zixun-
xiangqing-34382.html (nara o6pamenus: 23.08.2018).
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UMeEIoIIee OTHOIIICHUE K JIeTy, HapoHas MPOKypaTypa MOXKET oOpaTUTHCS B
HaApOJHBIM CyI C XOJAaTalCTBOM O KOH(MHUCKAMK IMPOTHBO3aKOHHO
PUOOPETEHHOTO UMYIIIECTRA.

Takum 006pa3oMm, B paMKax MMILUIEMEHTAIMH MEXyHapOIHO-IPABOBBIX
HOPM M MCIIOJIHEHUSI 00513aHHOCTEH, MPEAYCMOTPEHHBIX paTU(DUITMPOBAHHOM
Kutaem KonBenmmern OOH mnpoTuB koppynuuu, ¢ y4€TOM ONBITA APYTUX
CTpaH, B COOTBETCTBHMU C HAIlMOHAJLHOM OOCTAaHOBKOM U KPUMHHOJIO-
rudeckor curyauuerd Kwutaih BBET B CBOE YTrOJIOBHO-TIPOLIECCYAIBHOE
3aKOHOJATEIbCTBO JICUCTBEHHBIM MEXaHMW3M, IMO3BOJISIIOIINN  W3bIMATh
AMYIIECTBO, CBA3AHHOE C NPECTYIJICHUSAMU KOPPYIILIMOHHOW, TEPPOpPUC-
TUYECKOM HAIPaBJIEHHOCTH, B CIy4ae CMEPTH WJIU OErcTBa I0JI03pEBAEMOI0
Uu 00BHHSIEMOT0. /[aHHBIN OMBIT 3aCITYKUBAET BHUMAHUS TIPU JaIbHEUIIIEM
COBEPIIICHCTBOBAHUM MEXAHU3MOB HU3BATUS MPECTYNHBIX JOXOAOB B
POCCUICKOM 3aKOHOJIATEIbCTBE.

Takum  00pa3oM, OJHAa W3 TEHJACHIIMH Pa3BUTHUS  HHCTUTYTA
KoH(ucKanuu uMmyiiectBa B Poccum um Kurtae cBs3aHa ¢ mpuBeACHUEM
MOJIOKEHU U HaIMOHAIBLHOTO 3aKOHO/IaTEIbCTBA, KaCaroIuxcs
paccMaTpuBaeMOM MEpPbI, B COOTBETCTBHE C HOPMAMHU MEXIYHAPOIHO-
mpaBoBbIX akTOB. OTClOAa, BO-TIEPBBIX, PE3IOMUPYETCS, YTO YHU(UKAIUA,
rapMOHHU3AIMUA MMOJIOKEHUN HAIMOHAJIBHOTO 3aKOHOIATEIBCTBA M0 BOIIPOCAM
peryJupoBaHusl KOH(PUCKAIIMOHHBIX MEXaHW3MOB B COOTBETCTBUM C
MEXKYHAPOHBIMH CTaHJAapTaMH  SABIAETCS  MOPEANOCBUIKOW A
3(PEKTUBHOTO MEXKIYHAPOHOTO COTPYITHUYECTBA MO BOMIPOCAM BBISIBJICHUSI,
3aMOpa)XUBaHMS, apecTa, KOH(MHUCKAIMM W BO3BpAIICHUS AKTHBOB, a, BO-
BTOpBIX, mOpejiaraercsd 3akoHojarenssMm Poccum u  Kurtas npuBectn
BHYTPEHHEE HAIMOHAJIBHOE YrOJIOBHOE 3aKOHOJIATEIBLCTBO B ATOW 4YAaCTHU B
MIOJTHOE€ COOTBETCTBUE C TOJIOKCHUAMU MEXKIYHAPOJIHBIX HOPMATHUBHBIX
aKTOB.
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Anmonoea E.IO.

Cucrema npecTynjieHuil TePpPOPUCTHICCKON HATIPABJICHHOCTH:
CPABHUTEJIbHO-NIPABOBOM aHAIM3 (HA MpUMepe ABCTPAJIMH)

[ToBBIIIEHHBI YPOBEHb TEPPOPUCTUUECKONW OIMACHOCTH BO BCEM MHUPE
BBIHY)KJIA€T TOCYJapCTBa COBEPUIEHCTBOBAaTh CHCTEMY MEp IO €ro
cHmkeHuto. OOpatuMcs K ONBITY ABCTpaiuu, KOTOpas B IJ00ajJbHOM
MHIEKCE TepPOpH3Ma 10 cocTosHmo Ha 2017 r.**” 3anuMaer 65 mMecto n3 160
ctpan (uuaekc 3,09). Otmerum, uto emie B 2014 r. ABcTpanus 3anumana 95
mecto ¢ unaexcom 0,41°%'. Takum 06pasom, 3a 04eHb KOPOTKHH TPOMEKYTOK
BpeMeHU ABCTpayivsi NoAHsachk Ha 30 MO3UIMM, YTO CBHUACTENBCTBYET O
HEOJIaronpusITHON TEHJICHIIMHU K YBEJIUYEHHUIO TEPPOPUCTUYECKUX PHUCKOB B
ctpade. Takas cuTyauuss HE MOIVIA HE CKa3aTbCi M Ha YrOJOBHOM
3aKOHOJIaTENIBCTBE ABCTPAIMU, KOTOPOE MPEAYCMATPUBAET LIETYI0 CUCTEMY
MPECTYIUIEHU  TEPPOPUCTUYECKOW  HAIMPABICHHOCTH  (4YacThb 53
«Teppopuzm» YK).

CoBepliieHHE TEPPOPUCTUIECKOTO akTa B cooTBeTcTBUU cO cT. 101.1 YK
ABcTpanuu BliedeT 3a COOOM Haka3zaHWE B BUJE MMOKU3HEHHOTO JIMIICHUSA
CBOOO/IBI.

B rpynny mnpecTymieHHi, CBS3aHHBIX C TEPPOPUCTHUECKUM aAKTOM,
OTHECEHO M OOECIIEYEHHE TEPPOPUCTUUECKOTO aKTa WA IPOXOKICHUE
obyuenuss s ero copepmieHus. Cratbs 101.2 VYK  Ascrpanuu
YCTaHABIIMBAET, YTO JIMIIO COBEPIIAET MPECTYyIUIEHUE, €ciiu 00ecredruBaeT
TEPPOPUCTUUYECKUN AKT WM MPOXOJUT OOy4YeHHE Ui €ro COBEpIICHHS, a
TAaK)X€ B CIJIydae, €CIU JESHUE CBA3AaHO C MOArOTOBKOM JIMIA K YYaCTHUIO B
COBEPILECHUH TEPPOPUCTUUYECKOTO aKTa WM OKazaHWeM eMmy nomoinu. Eciu
JULO OCO3HAET, YTO IIEPEYUCIICHHBIE JEHCTBHUSI COBEPIIAIOTCS IS
o0ecrieueHns TepPOPUCTUUECKOTO aKTa, COJICTHHOE BJIEUET HAKa3aHUE B BUC
25 meT AuIIeHus: CBOOOBI, a TPHU O€3pa3InYHOM OTHOIIICHUU K ITOMY (pakTy
JUIIeHUe cBOOO bl OyAeT Ha3HaYaThCs Ha 15 Jer.

1% 3apenyromas kadye[poii yroJOBHOrO NpaBa W KPUMHHOJOTHH OPHAMYECKOro (haKyiabTera XabapoBCKOTO
rOCY/IapCTBEHHOTO YHUBEPCUTETA SKOHOMHUKH U MPaBa, J.10.H., IOLEHT, antonovy@yandex.ru

20 Pefituar crpan  Mwmpa 1o ypoBHIo Teppopusma /  Global Terrorism Index, 2017. URL:
http://gtmarket.ru/ratings/global-terrorism-index/info

22l Global Terrorism Index, 2014. URL: http://economicsandpeace.org/wp-content/uploads/2015/06/Global-
Terrorism-Index-Report-2014.pdf

222 Criminal Code Act of Australia 1995 (consolidated as of July 1, 2017). URL:
http://www.wipo.int/wipolex/ru/text.jsp?file id=449005
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Kpome Toro, x 4ucity TEPPOPUCTUUYECKUX MPECTYIUIEHUNW ABCTPATUNCKHUI
3aKOHOJATeIh OTHOCUT OOJIafjaHue TPEIMETOM, CBS3aHHBIM C COBEpPIIICHHEM
Teppopuctrueckoro akra (cr. 101.4 YK Apcrpanun). Oco3HaHHOE COBEpILICHUE
JTAHHOTO JIeSIHUS BJICYET 3a COOOM HaKa3aHWE B BUJIC JIMILIEHUS cBOOOABI Ha 15
JIeT, a ipy 0e3pa3InYHOM OTHOIIeHHH — 10 JIeT InIIeHus: CBOOObI.

Hakazanue B Buae 15 ner nuieHuss cBOOOABI YCTaHABIMBAETCS 3a
YMBIIUICHHBIM TOJ00p WM M3FOTOBJICHUE JIOKYMEHTOB, CBS3aHHBIX C
MOJArOTOBKOM TEPPOPUCTUUECKOTO aKTa, a TAKKE IMPHUBIICUYCHHE JIUIA K €ro
COBEpIICHUIO WM OKa3aHUe €My TIOMOIINM B COBEPIICHUU TEPPOPUC-
TUdeckoro akta. [lpu Ge3paznuuHOM OTHOMmIEHHH K (paKTy CYIIeCTBOBAHUS
CBSI3U COBEPIICHUS JTAHHOTO ACSHUS C TEPPOPUCTUUYECKUM aKTOM JIUIICHUS
cBoOoAbl Ha3zHavaeTca Ha 10 met (ct. 101.5 YK ABctpanun). CoBepiieHue
KaKUX-JTMOO JPYrux JEUCTBUM TMpPU TOATOTOBKE WJIM IUIAHUPOBAHUU
TEPPOPUCTUIYECKOTO aKTa BJICUET 32 COOOH MOKU3HEHHOE JUIIICHUE CBOOOIbI
(ct. 101.6 YK ABctpanun).

ABCTpaIMIICKUI 3aKOHOAATEIb PETIAMEHTUPOBAIL U OTBETCTBEHHOCTH 32
OPraHU3alUI0 TEPPOPUCTUYECKON OPTraHU3ALIMY U 32 YWIEHCTBO B HEM.

Tak, B coorBerctBuu co cr. 102.1 YK ABctpanuu mnox Teppo-
PUCTUYECKON TMOHUMAETCSl OpraHu3aiusi, KOTopas MNpsSMO WM KOCBEHHO
3aHUMAETCSI TEPPOPUCTUUYECKON NIESITEIbHOCTHIO, TOTOBUT, IUIAHUPYET,
COJICUCTBYET WJIM CHOCOOCTBYET COBEpPUIEHUIO TEPPOPUCTUYECKOTO aKTa
(HE3aBUCUMO OT TOTr'0, COBEPIIAETCS JIU TEPPOPUCTHUECKUN aKT). CunrTaercs,
YTO OPTaHU3aIUs BBICTYIMAET 3a COBEPIICHUE TEPPOPUCTUUECKOTO aKTa, €CIIn
OpsIMO WJIM KOCBEHHO COBETYET WJIM HACTOSTEIbHO MPU3BIBAET COBEPLIUTH
TEPPOPUCTUYECCKUM aKT, WIM TPSMO WM KOCBEHHO NPEIOCTaBIsI€T HHCT-
PYKLIMHU IO COBEPUIEHUIO TEPPOPUCTHYECKOTO aKTa; WM HEMOCPEICTBEHHO
0J100pSIET COBEPIICHUE TEPPOPUCTUUECKOTO aKTa B OOCTOSATEIHCTBAX, KOT/A
CyIIECTBYET PHUCK TOTO, YTO Takoe OJOOpEHHE MOXKET TMPUBECTH K
COBEPILECHUIO TEPPOPUCTUUECKOTO aKTa JUIOM HE3aBUCHUMO OT €ro BO3pacra
WIM KaKUX-JIM00 MCUXUYECKUX PACCTPOUCTB.

JIuto yMBIILIEHO PYKOBOJIAIIEE (OpraHU3YIoIIee) AesITEIbHOCTh TEPPO-
PUCTUYECKON OpraHU3allid MPU OCO3HAHUM XapaKTepa JaHHOW OpraHU3alHH
HaKa3bIBAECTCs JIMIIEHUEM CBOOOJBI Ha 25 JeT, a B ciiydae 0e3pa3iuyHOro
OTHOILIEHUS K TOMY (aKTy SIBISIETCS JIM OpPTaHu3allvs TEPPOPUCTHUECKON —
Ha 15 ner numenust cBo6oawl (cT. 102.2 YK Agcrpanuu). UneHcTtBo B
TEPPOPUCTUYECKON OpraHM3ald TPU OCO3HAHUU XapaKTepa JIaHHOU
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OpraHM3alliM BileueT Haka3aHue B Buje 10 mer smmenust cBoooasl (cr. 102.3
YK Ascrpanun).

3a yMBIIUICHHYI0 BEpOOBKY ueJOBEKa Jid ydacTus B JEATEIIbHOCTU
TEPPOPUCTUYECKON OpraHu3allui TPU OCO3HAHUM XapakTepa JaHHOU
OpraHu3alliy YCTaHABJIMBAETCS HaKa3aHWE B BUJIE 25 JIET JTUIICHUSI CBOOOIbI,
a B ciyyae O€3pa3jIMyHOTO OTHOIIEHUS K TOMY (aKkTy SIBISIETCS JIH
OpraHu3alys TEPPOPUCTHUECKON — Ha 15 jer numienust cBoo6oas! (ct. 102.4
YK Ascrpanun).

Hakazanue B Buje 25 jieT JUIIeHUsT CBOOOJIBI Ha3HAYAETCS KaK JIMIIaM,
OCYILIECTBIISIOIINM OOy4eHHUE B TEPPOPUCTUUYECKON OpraHu3alu, Tak U
oOydJaromuMcs B Hel, BHE 3aBUCHMOCTH OT OCO3HAHHUSI TOTO SIBJIACTCS JIH
opranu3anus teppopuctudeckoit (ct. 102.5 YK Acrpanun).

OnnuM u3 Hambosiee OMACHBIX MPECTYINIEHUM TEePPOPUCTUUYECKOU
HaIPaBJICHHOCTH CUMTAETCs (puHAHCUpOBaHUE Teppopuszma. OOiiecTBeHHAs
OMAaCHOCTh JIAHHOTO MPECTYIUICHUS 3aKJII0YaeTCs B TOM, YTO OHO MOXET
HEMOCPEICTBEHHO aKTUBUPOBATh TEPPOPUCTUUECKHUE AKThI HE TOJIBKO BHYTPH
OT/ICJIHO B3ATOT0 TOCYyAapCTBa, HO M CHOCOOCTBOBATh PA3BUTUIO MEXKIY-
HapoJHOTO Teppopusma. Haumbosee mnpuBIEKaTEIbHBIM [JII TEPPOPUCTHU-
YECKHUX TPYNIHUPOBOK SBISETCS OAHKOBCKUM CEKTOP, KOTOPBIA UCIOIb3YETCS
IUTSL IEPEMEILICHHS] IEHEKHBIX CPEACTB IO BCEMY MUpPY. B nesTenbHOCTh MO
(UHAHCUPOBAHUIO TEPPOPU3MA AKTHUBHO BOBJICKAIOTCS KOPIOPATHUBHbBIC
(KOJIEeKTUBHBIE) 0Opa30BaHMs, B TOM YHCIIE Pa3IuYHbIe OJaroTBOPUTEIbHBIC
OpraHu3aIu.

Tak, mo nmaHHbBIM ABCTpanauu, OJArOTBOPUTENbHBIE OpPraHU3AINH U
HekoMmMmepueckue opranuzauun (HKO), pabotatomue B pervonax, oxBa-
YEHHBIX KpPU3UCOM WJIM BOWHOM, NOABEPKEHbI MOBBIIIEHHOMY PHUCKY
BHEJIPEHUS B MX PAJbl TEPPOPUCTOB WIM MCIOJIB30BAHUS TEPPOPUCTH-
YECKHUMHU TPYNIHUPOBKAMH, INEHUCTBYIOIIMMH B Takux peruoHax. lIpexacra-
BUTEIM ABCTpAJIUM TakXKe MNPEAYNPEIUSId, 4YTO JCHEXKHbIE CpEJICTBA,
otnpaBisieMble B CUpPUIO M COCEIHHE C HEW CTpaHbl Ha T'yMaHUTapHBIE
HYX]Ibl, T10JIBEP>KECHBI MOBBIIIEHHOMY PUCKY UX HE3AKOHHOT'O MUCIOJIB30BaAHUS
B 1eJIsIX (PMHAHCUPOBAHUS TEPPOPU3MA, €CIIM TaKHe CPEACTBA OTIPABIISAIOTCS
yepe3 MaJIOM3BECTHBbIC WJIM HEIaBHO CO3J[aHHbIE OJIAarOTBOPUTEIIbHBIC

opranuzanuu 1 HKO, He uMeroiue Hajiexkamux Mmep npOBepKI/I/KOHTpOJI;I223.

2 Hossle PHUCKU (mHAaHCHpOBaHUS Teppopu3Ma: OT4YeT DATD, 2015. URL:

https://www.cbr.ru/StaticHtml/File/36805/Emerging-Terrorist-Financing-Risks Russian.pdf
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B cBs3u ¢ 3TUM 3aKOHOJATENM Pa3HBIX CTpPaH PErIaMEHTHUPOBAIIN YTro-
JIOBHYIO OTBETCTBEHHOCTbH 3a (DMHAHCUPOBAHKME TEppopu3Ma. BaxkHo nMeTh B
BUJY, UTO MTOMUMO (DMHAHCUPOBAHUS OTIEIBHBIX TEPPOPUCTHUECKUX AKTOB,
BKJIIOYAIOIIME B ce0sl pacxoAbl HAa B3pbIBYATHIE BEIIECTBA U B3PBIBHBIC
YCTPOMCTBA, OpPYKHE, TPAHCIOPTHBIE CPEJCTBA U JIp., JHIlA, COBEPIIAOIIUE
JAHHOE NPECTYIUIEHWE MOMOralT CO3JaBaTh U MOJJIEPKUBATH TEPPOPHC-
TUYECKUE cooOlecTBa (Tpynmbl, opranuzanuu). [lpenocraBieHHble TaKUMU
JUIaMU CPEJICTBA HANPABJISIOTCA, B TOM YHCIE HA OIUIATY MPOKUBAHUS
YIeHaM JTUX TPYINHUPOBOK, TMOE3IKHU, OOydeHHe, MpOoNaraHAUCTCKYIO
NESTEIbHOCTb, OPraHU3alMOHHBIE H3AEPKKH M KOMIIEHCALUIO CEMbSIM
NOTUOUINX TEPPOPUCTOB U T.A. B CBSA3M ¢ 3TUM NpEACTaBIsAECTCI UHTEPECHOM
aBCTpaJMiiCKass MOJIEJb YrOJOBHO-IPABOBBIX HOPM, PErIAMEHTHUPYIOIIHUX
YyrOJIOBHYIO OTBETCTBEHHOCTh 3a (PMHAHCUPOBAHUE TEPPOPUCTUUYECKUX
OpraHu3aluil, TEpPOPUCTUYECKUX aKTOB U OTJEIbHBIX TEPPOPUCTOB.

JlaHHBIMHM HOpMaMU KPUMHMHAJIU3UPOBAHBI COOp WM MPEJOCTABICHHUE
CPEICTB, €CJIM JIMLO MpOSIBISIET Oe3pa3iuyue OTHOCUTEIbHO TOro, (a)
ABJISIETCS JIM  OpraHu3auus Teppopuctuueckoit; wmm (b) Oyayr unu
UCIIOJIb30BaHbl  CpPEACTBA  JUIsI  COACHCTBHA ~ WIM  COBEpUICHUS
TEPPOPUCTUUECKOTO aKTa; WK (C) OyIyT JIU UCTIOIB30BaHbl CPEACTBA APYTUM
JIMLOM JUJISL COACMCTBUS WU COBEPIICHUS TEPPOPUCTUUECKOTO AKTA.

Ilon  puHaHCMpOBaHMEM  TEPPOPUCTHUUECKUX  OpraHU3aluid B
cootBeTcTBUU cO cT. 102.6 YK ABcTpasinv moHUMAaeTcs MpPeaoCTaBICHUE
CPEICTB  TEPPOPUCTUYECKOW OpraHU3alMM, TMOJyYeHUE CPEACTB  OT
TEPPOPUCTUYECKOM  OpraHU3allid  WIM  [IOJYy4YEHUE  CPEACTB  JUIA
TEPPOPUCTUUYECKON OpraHU3alud. Y CTaHABIMBAETCA, YTO JIUIO COBEPIIAET
NpecTyIJIeHWe, €ClM OHO HaMepeHHO: (1) MOoJy4aeT CpeAcTBa OT WU
IPEOCTaBIsICT CPEJICTBA OpraHu3aluu (MpsIMO WM KOCBEHHO); WM (i1)
coOupaer cpeAcTBa JJid WK OT JIMLA OpraHu3auuu (MpsiMO WJIM KOCBEHHO).
[Ipu >TOM paHHas opraHu3alMs JIOJDKHA SIBIATHCS TEPPOPUCTUYECKOUW U
JUIO JOJDKHO OCO3HAaBaThb ATO OOCTOSTENBCTBO. YKa3aHHOE JEesHUE
MpeayCMaTpUBAET HaKa3aHUe B BUE 25 JIeT TulIeHus: cBo0oabl. B ciyuae xe,
€ClId JIMIO MpOSBISET Oe3pa3nuuue OTHOCUTEIbHO TOIO, SIBISETCS JH
OpraHu3alusl TEPPOPUCTUUECKOM, TO COJAECIHHOE OyAET BJIEUb HAKA3aHHUE B
Buze 15 et numeHnsa cBOOOIbI.

Kpome Toro, HakazaHue B BHJAE€ 25 €T JHIICHUS CBOOOIbI
pEeIyCMaTpPUBACTCS 3a YMBIIUICHHOE TMPEIOCTABICHUSA MOJICPKKUA WU
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pPECYpPCOB TEPPOPUCTUUECKON OpraHu3alvu, U 15 JeT JuiieHuss cBOOOIbI —
€CIM JIMIO MpOosBIsSeT Oe3pa3iuuhe OTHOCUTEIBLHO TOTrO, SBISIETCA JIH
opranu3aius Teppopuctruueckoit (ct. 102.7 YK Acrpanun).

Hakazanue B Buae 3 5eT JHIIEHWE CBOOOIBI YCTAaHABIMBAETCS, €CIH
JUI0 J1Ba U OoJiee pa3a BCTYNAeT B KOHTAKT C WICHOM TEPPOPUCTUUYECKOMN
OpraHu3al WIA JPYyTUM JIMIIOM, KOTOPOE€ MOOIIPSET WIA PYKOBOJIUT
NESATEeIbHOCThIO TaKOW OpraHU3alliM, a TaKXKe, €CIU JIMII0 UMEET CYAUMOCTb
3a JIAHHOE JIeSTHUE U TMPOJIOIHKAET €ro OCYIIECTBIATh. (OTBETCTBEHHOCTH
HACTYyIaeT MPU YCJIOBUH, UYTO JIUIIO 3HAET O TOM, YTO OpraHU3aIUs SIBISETCS
TEPPOPUCTUYECKON M TakKas CBSI3b OKA3bIBAET €M MOIAECPKKY M MOMOTAaeT
OpraHM3allMM PaCHIUPSATHCS M TPOJAOKaTh cymiecTBoBarh (cT. 102.8 YK
ABcTpanun).

dunaHcupoBaHue Teppopuctuyeckoro akta (ct. 103.1 YK Ascrpanun)
u punancupoBanue teppopucta (ct. 103.2 YK ABctpanuun) Biedert 3a co0oi
MOKU3HEHHOE JIUIIIEHUE CBOOO/IBI.

Cornacno cr. 103.1 YK ABcrpanuu J1uIi0 cOBEpIIaeT MPECTYIJICHUE,
€CJIM TPEAOCTaBIISIET WM COOMpAEeT CpPEACTBA U MPOSBIAET Oe3pazinyue
OTHOCHUTEIILHO TOTO, OYIYT JIM MCIIOIB30BaHbl 3TH CPEACTBA JIJIsi CONCUCTBUS
WM COBeplIeHus Teppopuctuueckoro akra. B cr. 103.2 YK Ascrpanuu
MPEIyCMAaTPUBAETCS. OTBETCTBEHHOCTh B OTHOIICHUHW JIHMIA, IPEIOCTABIIS-
IOIIET0 CpEeACTBA JIpyromMy July (IpsIMO WM KOCBEHHO); WJIM coOHMpaer
CpeAcTBa JJIsl WM OT HMMEHU JpYyroro juna (MpsMO WM KOCBEHHO); U
MPOSIBIISIET Oe3pa3iinurie OTHOCUTEIBHO TOTO, OYJyT JIM MCIOJIb30BaHbI 3TU
CpeACTBa APYrMM JHULOM JJIS COJEWUCTBUS WJIM COBEPUIEHUS TEPPOPHUC-
TUYECKOTO aKTa.

Bonee Toro, cuumrtaercs, 4To JUIO COBEPIIAET BHIIIE MEPEUUCICHHBIE
npectymwienus (cr. 101.2, 101.4, 101.5, 101.6, 102.6, 103.1, 103.2 YK
ABcTpanuu) naxe, eciv (a) TEpPOPUCTUUYECKHUM akT HE coBepiieH; win (b)
COBEpIICHUE TIEPEUYUCICHHBIX B paccMaTpUBaeMbIX HOpMax JEsSHUN He
CBS3aHO C COBEPIIEHHEM KOHKPETHOTO TEPPOPUCTUYECKOTO aKTa; Wi (C)
JTAaHHBIE JICSTHUSI COBEPIIAIOTCS JIJIsl COACHCTBUS WM COBEPIICHUSI OoJiee yeM
OJIHOTO TEPPOPUCTUYECKOTO aKTa.

AHalM3 HOPM  aBCTPAJIMMCKOTO  YrOJOBHOTO  3aKOHOJATEIbCTBA
CBUJIETEIIbCTBYET O TOM, 4YTO 3aKOHOAATENb IMBITAETCS JETaJIu3UpOBATH
MPECTYIUICHUSI TEPPOPUCTUYECKON HAMPaBICHHOCTU (MO TaKOMY K€ MYyTH
UJIET W POCCUHCKMM 3akoHomatenb — cr. 205 — 205.6 YK PO).
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[IprmeuarenbHO, YTO CAHKIUM HOPM O MPECTYIUICHUSIX TEPPOPHUCTUUECKON
HampaBieHHOCTH B YK ABcTpanum sSBISIIOTCS aOCOIOTHO-OMPEICICHHBIMH,
npeaycMaTpuBas OJMH KOHKPETHO-OMPEACICHHBIA BU U Pa3Mep HaKa3aHUs.
OTMeTuM U TO, YTO B ABCTpAIMHM CYOBEKTOM MPECTYIUICHUS , B OTJIMYHUE OT
POCCHUICKON TTPaBOBOM CHCTEMBI, IPU3HAIOTCS HE TOJIBKO (hU3UUYECKHUE JIUIIA,
HO U Kopropatun’ (dacts 2.5 YK ABctpammn).

2% Cm. mozmpo6ree: Anrtonosa E.FO. ABcrpammiickas MOJeNh KOPIOPATHBHON YrOJNOBHOH OTBETCTBEHHOCTH //
CoBepIIeHCTBOBAHNE YTOJIOBHOTO 3aKOHOJATENbCTBA M IPABONPUMEHHUTENbHON mnpakTuku PP Ha ocHOBe
UCIIOJIb30BAHUS OMBITA CTPaH A3HAaTCKO-THXOOKEAaHCKOTO PErHMOHAa KaK CTPATETHUECKUH MPHOPHUTET pPa3BUTHUS
POCCHICKON YrOJIOBHOM MOJIMTUKH: MaTepHajbl MEXIyHapOJHON HaydHO-TpakThd. KoH(. 1 — 2 oxradps 2013 r.
JansHeBocTouHBIHN (henepansHbIil yHUBEpCHTET T. BiaansocTtok. Biagusoctok, 2013. C. 328-332.

183



banauxui 11.[0.225

IIpo0Jiembl paccienoBanus NPecTyIJICHUI
IKCTPEMHUCTCKON HANIPABJIECHHOCTH

AKTYaJIbHOCTb MCCII€IOBAaHUS MPOOJIEM MPOTUBOJACUCTBUS IKCTPEMUZMY
o0yclOBJI€Ha  HEYKJIOHHBIM  POCTOM  4YHCJA  3apETHCTPHUPOBAHHBIX
MPECTYIUICHU  3KCTPEMUCTCKOW  HampaBieHHocTH. B Pocculickon
denepany ¢ KKIbIM TOJ0OM YCUIMBAETCS PACIPOCTPAHEHUE SIKCTPEMU3MA,
OCHOBAaHHOTO Ha HAIMOHAJUCTHYECKONW HEHABHUCTH, HEOMAIMHUCTCKON
UJICOJIOTUH, UJEIX TPYNIOBOrO HEPABEHCTBA M OTTOPKEHUE KYJIbTYPHBIX
pa3IuYMi, Ha TIPOIAaraH/ie TOTAIMTAPHOTO MOPsIKa U HEHABUCTH.

HeoOxomumMo  HCKITIOUHUTH  JIFOOYHO  BO3MOYKHOCTH  ITPOM3BOJIBHOTO
TOJIKOBAHHUSI M MPUMEHEHHUS HOPM 3akoHa. UTOOBI MpHU3HATh AEATEIBHOCTH
AKCTPEMUCTCKOM, OHa JOJKHBI OBbITh CBA3aHA C «HACUJIMEM WJIU MPU3BIBAMHU
K HACWIMIO» JUIi TOTO, 4YTO «BO30YXKICHHE COIMAILHOH, pPacOBOM,
HAIIMOHAJIbHOW WJIM PEIIMTMO3HOM PO3HW» CUYUTAIOCHh «3KCTPEMHUCTCKOU
JESITEIIbHOCTBIO», B OMNPEACICHUM JOJKECH SIBHO YIIOMHUHATHCS SJIEMEHT
HACWJIMSI, Yero B HaIlleM 3aKOHE HET. 22 Heo6xomumo MPOBECTU YETKYIO
rpaHb MEXIY OKCTPEMHU3MOM M CXOXHMH C HUM IPOSIBICHUSIMU
0OI111€CTBEHHO-TTOJUTUYECKON aKTUBHOCTH, KOTOPBhIE HE MPECIECAYIOTCA IO
3aKOHY.

YcraHoBieHUE yMbICIa Ha BO30Y)KJIEHUE HEHABUCTH WM BPaXIbl, a
PaBHO YHWI)KCHHE YECTM M YEJIOBECUYECKOTO JOCTOMHCTBA BBI3BIBAECT
HauOOJbIINE 3aTPyAHEHUS B MPAKTUKE IPUBICYCHUS JUI[ K YTOJOBHOMU
OTBETCTBEHHOCTH. AHAJIN3 MaTEpUAJIOB YTOJIOBHBIX AEJI U MaTepUajoB, IO
KOTOPbIM B BO30YXJEHHUM YTOJOBHOIO Jela OTKa3aHO, JaeT OCHOBAaHUE
KOHCTaTUPOBATh, YTO OOJBIIMHCTBO OOBHHAEMBIX Ha JOMPOCAX OTPHIAIOT
HaJu4yue 1eJM BO30YXKJICHUS HEHABUCTH WJIM BpPaXbl, OCKOPOJEHHUS IO
HAIlMOHAJILHOMY U MHOMY MPU3HAKY, OHU TOJBKO BBICKA3bIBaJId CBOE MHEHHE,
JEMWINCh TOUKOM 3peHus. [logoOHOe MoJioKEHHE 3a4acTyr0 MPUBOJUT K
TOMY, YTO OpTaHbI CICACTBUS MPEKPAIIAIOT UM OTKA3bIBAIOT B BO3OYKICHUH
YIOJIOBHOTO J€J1a B CBSI3U C OTCYTCTBUEM COCTaBa NpecTyruieHus.. Hanmpumep,
0JIb30BATEJIb MHTEPHETA PA3MENIAs HA CBOEH CTPAHUIIE B COLIUAIIBHBIX CETAX
pPENOCT TOr0 WJIM WHOIO JEMOTHUBALIMOHHOTO MOCTEpA, JIO3YHIa, IUIaKaTa, B

223 TlomenT Kadyeapsr JJaTbHEBOCTOYHOrO HHCTHTYTA yrpaBienns-dumnara PAHXuI'C (r. XabapoBck).

226Haﬁz[a, A.A. TlpakTHuecKre acrieKThl MPUMEHEHHS 3aKOHA O TPOTUBOJICHCTBAU IKCTPEMUCTCKOW JIESITETBHOCTH /
A.A. Haiina / Co0pHUK MaTepHaloB HaydyHO-NpakTHYecKoi koHpepeHunu. - Mocksa.2016. C.6.
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CBOIO OuY€pellb HE MMEET IeNM BO30YXKJIEeHHE HEHABUCTU JHOO BPaXKIbI, a
TaK)K€ YMBICIIA HAa YHUXKEHHE JOCTOMHCTBA YEJIOBEKAa JIMOO TpyNmbl JUI MO
OpU3HaKaM II0Ja, pPachkl, HAUWOHAIBHOCTH, fA3bIKA, MPOUCXOKIECHUS,
OTHOIIICHUS K PEJIUTHH, 4 PABHO MPUHAJIC)KHOCTH KAKOW-THOO COIMATLHOMN
rpynmne» Kaxk ykasaHHo B cT. 282 YK P®. Yamie Bcero, Takoro noJib30BaTes
MHTEpHETa IpHUBJIEKAeT cama (opMa AAHHOTO COOOIIECHHUsS, COACPKAIIUM B
Hel FoMop (ITyCTh U IOCTATOYHO TTYIBINA, MPUMHUTUBHBIN ), HPOHHIO, CapKa3M,
BBI30B IIPUBBIYHBIM CTEPEOTUIIAM U JIP.

JIns BCECTOPOHHEro W TOJIHOTO pacciefoBaHUs e, MPEeIMETOM
WCCIIETOBAHUS JIOJKHBI ABJISATHCS HE TOJIBKO aHAIU3UPYEMbIE TEKCThI, HO U
MaTepuajbl  YroJIOBHOTO JieJla, B KOTOPBIX JOJDKHA COJACPKATHCS
uH(popMaIus, XapaKTepHu3yolliasi JJMYHOCTh M0/I03pEBAEMOr0, OOBUHIEMOTO.
[IpakTuka mNOKa3bIBAE€T, YTO TAaKMX MaTEpUAJOB B YrOJOBHBIX JIe€lIax HE
MMEETCS, TaK KaK JIaHHBIM YEJIOBEK HUKOTIa HE 3aHUMAJICS SKCTPEMHUCTCKOU
NESATEIbHOCTHIO U HE COCTOSJT B OpraHU3allUsIX, SIBISETCS 3aKOHOIOCTYIITHBIM
rpaxaaHuiHoM. Jljig 1oKa3aTeahCTBA BHHBI HEOOXOJUMO HAIHYHUE Y
MOJ03pPEBAEMOro, OOBHHSIEMOr0 YOEXKJICHUN, YCTaHOBOK M OCO3HAHUS
CYIIHOCTM WM PpPa3MEIIEHHbIX MAaT€pUAIOB M TMOCIEACTBUH  TaKOIO
pasmenieHus. Jlanee Bo3HHMKaeT BONPOC 00 OMpaBAaHHOCTU MPUBJICUEHUS K
YTOJIOBHOW OTBETCTBEHHOCTH 1O CcT.282 YK P®.

Hcnonp3oBanne cetu HMHTEpHET 1011 pa3MElIEHUsT MaTepuasos,
COJEpIKAIINX MPU3HAKK SKCTPEMHU3Ma, PACIICHUBAETCS B COOTBETCTBHUH C
pasbsicHeHusMu [locranoBnenus Ilnenyma BepxoBHoro Cypa Poccuiickoii
®enepannu ot 28 uroHs 2011 r. N 11 «O cyneOHOM mpaKkTUKE IO YTOJIOBHBIM
JenaM O IPECTYIUICHHSX SKCTPEMHCTICKOIl HAIpPAaBICHHOCTH» -  KaK
pecTyIuieHue, npeaycMoTpeHHoe 4. 1 cr. 282 YK P®, TonpKo B TOM cityyae,
€CJIM OHO COBEPIICHO MYyOJIMYHO WIM C UCIOJIb30BAHUEM CPEICTB MacCOBOM
undopmanmu. B creacTBeHHOW — MpakTUKE  BO3HUKAIOT — MPOOJIEMBI
MIPUBJICYCHUS] K YTOJIOBHOM OTBETCTBEHHOCTH 3a Pa3MEIICHUE MaTepHUalioB,
coJiepKalux MpU3HaKu dKCTpeMu3Ma, Ha GopyMax B COIUATBHBIX UHTEPHET-
CETSAX, OCOOEHHO B 3aKpBITHIX rpynnax. Takue (pakTsl B pslie CIydyaeB HE
MPU3HAIOTCS MyOJIUYHBIM PAaCIIPOCTPAHEHHUEM, B CBSI3U C UEM B BO3OYXKICHUU
YTOJIOBHBIX JI€JT CJIE/ICTBEHHBIE OPTaHbl OTKA3bIBAOT.

7 O cynebHOl NpaKTHKE MO YrOJOBHBIM JeNaM O MPECTYIUICHHAX SKCTPEMUCTCKOM HAIpaBICHHOCTH:
nocranoBnenue Ilnenyma BepxoBHoro Cyma P® or 28.06.2011 N 11. (pen. or 03.11.2016) // BronnereHs
BepxosHoro Cyna P®. N 8. 2011.
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JIoBOZBI O BBICKA3bIBAHWU CBOETO MHEHHS, BHIPAKEHUU CBOOOBI CIIOBA
HE JIOJDKHBI OBITh MPUHSTHI BO BHUMAHKUE B XOJI€ PacciieIoBaHUs YTOJIOBHBIX
nen. Tem Oonee, uto Bepxosusiii Cyn Poccutickoit denepanuu pa3bscHUI,
YTO JCHCTBUS, HANpaBJICHHbIC HAa BO30YXKJI€HHE HEHABUCTH WJIM BPaXIbl, a
TaKKe Ha YHIDKCHHUE YEJIOBEUYECKOT0 JIOCTOMHCTBA, JIOJDKHBI ObITh TPU3HAHBI
MPECTYIUICHUEM, NPEAYCMOTPEHHBIM CT. 282 YK PO, ecnu oHn paccunTaHbl
Ha O3HaKoMJieHHe ¢ uHdpopmanueit apyrux yui. [Ipeacrasnsercs, 4ro croaa
He OyayT BKJIIOYAThCA O€ceibl JIMI] B BHUPTYAIBHOM IPOCTPAHCTBE, HE
paccuMTaHHble Ha MyOIMYHOE OOCyXJeHue (Iu4Has mnepenucka). Bce
obcyxneHnss Ha (popyMax HE3aBHCHMO OT OTKPBITOCTH MM BO3MOXXHOCTH
ydacTusi TIOCJIe€ TIPEABAPUTENILHOM pErucTpanuu (3aKpbITble TPYIIIbI)
JOJDKHBI TPHU3HABATHCS MTYOTUYHBIMH.

Eme oauH MOMEHT, KOTOPBIM HEIb3s OOONTH BHUMAHHEM, 3TO
ONpPENICJICHUE MECTa CcoBepuieHus npecryrieHus. [lpu  pa3memenun
MaTepualioB, HAIMpPABJICHHBIX HAa BO30YXKJICHUE HEHABUCTH WU BPaXIbl, a
PaBHO HAa YHHM)KCHUE YEJIOBEYECKOTrO JOCTOMHCTBA MOCPEJICTBOM CETH
NutepHer, BHOAHE BO3MOXHA CHUTyalUs, 4YTO HWHTEPHET-IPOBANUIED
HAXOJUTCSI B OJHOM MECTE, BIIAAEIEI pecypca — B JIPYroM, IOJb30BATEIb
COIIMAJIbHOM CEeTH — B TPEThEM, a CBOM MpOQuiIb OH 3aperucTpUpoOBall B
yeTtBepTOM. KoMMeHTapuu M OOCYXKJEHHE BEIyTCS W3 Pa3HBIX MECT IO
TEPPUTOPUATILHOM TPUHAMNICKHOCTA, B T.4. U CaMHM IIOJIb30BATEIIEM,
3apETUCTPUPOBABIIUM TIpoduiab. B 1maHHOM ciydae ONpeAcIuTh MECTO
COBEpIICHUS MPECTYIUICHUSI OYyJIeT MPAKTUYECKH HEBO3MOXHO. YUHUTHIBAs,
YTO pa3MEIICHUE MaTEepPHaJIOB MOXKET OBITh MPOM3BEICHO HE C JOMAITHETO
KOMITBIOTEPA, MMEIOIIETO CBOWM aJpec, a 4epe3 CUCTEMY IPEIOCTABICHUS
noctyma B MHTepHeT dYepe3 MapuipyTu3atopbl B Kade, TOCTHUHMIAX,
a’ponoprax M Npod., OMNPEACIUTh MECTO COBEPUICHUS MPECTYIICHUS
CTAHOBHUTCS TEXHMYECKH HEBO3MOXHO. CKa3zaHHOE HACTOATEIBHO TpeOyeT
MIEpECMOTpa OMNPENCIICHUSI MECTA COBEPIICHUS MNPECTYIUICHUS IS IeJen
YTOJIOBHO-TIPOLIECCYAIBHOT'O 3aKOHOIATEIbCTBA.

Ecau paccMaTpUBaTh aIMHUHUCTPATUBHOE MIpaBOHAPYIICHHUE,
Hakazyemoe 1o cT. 20.29 KoAll, To oHO mpeaycMaTpuBaeT OTBETCTBEHHOCTD
3a MacCOBOE PaCIpPOCTPAHEHUE SKCTPEMHUCTCKHMX MATEPUAJIOB U B JIAHHOM
clydyae pedb MOXET UATH 00 U3JaHWU THUPAKEH OSKCTPEMUCTCKUX
MaTepualioB, JUOO0 MyOJMKAIMU OOJBIIOrO0 KOJHWYECTBA CCHUIOK B CETU
HNutepHer, HanpuMep, B KOMMepUecKuX 1eisax. [IoCKonbKy aAMUHUCTPATUB-
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Hasgi OTBETCTBEHHOCTh IO YKa3aHHOW CTaTb€ NPEAyCMOTpPEHA © JJIA
JOJDKHOCTHBIX, U JUISl IOPUJIMYECKUX JIUI, B CIydae BO3OYXKIACHUS BPAXKIbI
(32 KOTOPYIO JUIsl UCTIOTHUTEIIS IIPEAyCMOTPEHa YTOJI0OBHASI OTBETCTBEHHOCTD )
COITYTCTBYIOIIYKO AJIMUHHUCTPATUBHYI) OTBETCTBEHHOCTh JOJKHBI HECTH
U, KOTOopble 0e3 yMbIcia Ha BO30YXKJEHHE BPaXKIbl CIOCOOCTBOBAIU
pacupoCTpaHEHUIO MaTEPUANIOB (M31aTeu, IPOBAAEPHI U T.11.).

AHaJIU3 TTPaBONPUMEHUTEILHON MPAKTUKK TMOKA3hIBAET HEOOXOAUMOCTh
nepesoga 4. 1 c¢r.282 YK P® wu3 pazpsna yrojaoBHbIX IESHUW B pa3psl
aIMUHUCTPATUBHBIX NpaBoHapymeHud. M 3to Oyner Oojee crpaBeqjuBee,
YTO BMHA JIMIIA, KOTOPBIA Pa3MECTUIT PEMOCT MU KaKOW-IMOO COMHUTEIIbHBIN
MaTtepuall, KOTOPhIM B MOCJIEACTBUU OBbUT MPU3HAH IKCTPEMHUCTCKUM, OyJIeT
10 CyTH MHHUMalbHA. JIaHHBIM PELHICHUEM MOXHO CO3/1aTh AJIbTEPHATHBY
YrOJIOBHOMY MPECIEIOBAHUIO aAMUHUCTPATUBHO-IIPABOBOM MPOPUITAKTUKOM,
JUIsE TOTO 4YTOOBI M30€KaTh HEOOOCHOBAHHOTO CYXKICHHS, HEOTPAaBIAHHOTO
KapaTeabHOro 3@ ¢exra rocyapcTBa, 4YTo NO3BOJIUT CHU3UTh YPOBEHb COIU-
aJbHOW HANPSHKEHHOCTH W MAprUHAIM3ALMU HACEJICHHUS, IPEMSITCTBOBATH
dbopMUpOBaHHIO KCEHOPOOUECKUX YCTAHOBOK W HEU30EKHOW KpUMHUHA-
JU3alMM JIMYHOCTU B PE3ysbTaTe HEOOOCHOBAHHOTO M HECOPa3MEpPHOTO
IIPUMEHEHUS YTOJIOBHOU PEIPECCUH.
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Bacoea T.B.**

HopmaTtuBHO-nIpaBoBOE peryJiupoBanue B cepe HAMOHAJIbHOU
0esonacHocTu Poccuu: 0 Hexoverax B ynorpedJJeHUM TEPMHUHOB

[Ipornecchl MIaHETapHOTO Pa3BUTHS B HAyaj€ TPETHETO ThHICSYENETUS
XapaKTEepU3yIOTCS PE3KUM PACHIMPEHHEM U YCJIOKHEHUEM B3aMMOCBS3EU W
B3aMMO3aBHCUMOCTE HApOJOB M TOCyAapcTB. biaromapsi COBpEMEHHBIM
JOCTHKEHUSIM HAayKM M TEXHUKH COIMAJIbHBIC CBSI3M W OOIIECTBEHHBIC
mpolecchl 00penu paHee HEW3BECTHOE KaueCTBO, CBUJIETEIBCTBYIOIIEE O
HOBOM (pa3e OOLIECTBEHHOIO pa3BUTUS BO BCEMUPHOM Maclutabe —
rinobanu3anuu. [Iponeccsl rmobdanu3anuu HOCAT BCEOOBEMITIONIMM XapaKTep,
OXBATHIBAIOT Pa3iHyYHbe CHEphl UYETOBEUECKON NEATeNIbHOCTH, B KOTOPBIX
MPOUCXOJAT TIyOHMHHBIE MNpPEoOpa3OBaHUsS. YUWTHIBAs, YTO TJIOOATM3AIIMUS
TpaHC(OPMUPYET COBPEMEHHBI MHUPOBON MOPSAOK U CIOXHUBILIEHCA B
Hagasie XXI B. kKoHpUTYyparyu Mupa yrpokaroT paJuKaibHbIC U3MEHEHUS, B
ATUX YCIOBUSIX Ui JIOOOTO TOCYyAapCTBa, B yucie U aisi Poccuu, KiroyeBoe
3HaUCHHE OOpeTaeT 3aJada COXpaHEHUS U YIPOUYCHHS HaIMOHAILHOMN
6e3onacHocTH. He mocneaHIo0 posib B 3TOM MPOLECCE UTPAET MPaBo.

Pa3Butne mpaBoBOro MHCTUTYTA HAIIMOHAILHOM Oe3omacHocTH B Poccun
CONPSIKEHO C OCYLIECTBIIEMBIM BOT YK€ YETBEPTh BEKA  IIPOLECCOM
npeoOpa3oBaHMsl OTEUECTBEHHOU rocynapcrBeHHocTu. [Iporiecc HOpmaTHB-
HO-TIPABOBOT'0 PEryJUpOBaHUsl B cdepe HAIMOHAIBbHOM O€30MacHOCTH C
Hayajga IIOCTCOBETCKOIO MEPUOJa M 10 HACTOSALIEr0 BPEMEHH MOKHO
YCIIOBHO NIPEACTABUTH B (POpME IBYX ITAIOB.

Bo3nukHOBEHHE COBpEMEHHONW HOPMATHBHO-TIPABOBOW 0a3bl B cdepe
HallMOHAIBHOM 0€301aCHOCTH NMpUXoauTcs Ha MOMeHT pacnaaa Coroza CCP,
YCUJIEHUSI CENapaTUCTCKUX HACTPOEHUW B OTIEIbHBIX PETMOHAX CTPaHbI,
KOrja MOTpPeOOBAIIOCh CEPHE3HO MEPECMOTPETh CYIIECTBYIOLUIUMN MOAXOM K
npobiemMaM oOecrieueHuss O€30MacCHOCTH POCCUKCKOro rocyiaapcrsa. B
TEUEHHE MOYTU JIBYX JACCATWICTUN ObLIM NMPUHATHI U JPYrv€ HOPMATHUBHO-
MIPABOBBIE aKThl, B KOTOPBIX OTPAXKEHO IIEJICHANIPABICHHOE BO3/ICHCTBUE
rocyapcrsa Ha OOUIECTBEHHbIE OTHOIICHHS B cdepe HalMOHAIbHOU
0€30macHOCTH. DTO KacaJloCh B OOJIbIIIEH CTENEHU Pa3IMYHBIX HaAIpaBiICHUN
paccMaTpuBaeMoi chepsl.

228 .
Ipodeccop kadenpbl YrolOBHOrO MpaBa W KpuMuHONOTHH HOpuaudeckoi MmKoyibl J[agbHEBOCTOYHOTO
(denepaabHOTO YHHBEPCHUTETA, [1.10.H., mpodeccop, btb2004@rambler.ru.
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Bwmecre ¢ Tem k 2008 r. cTana o4eBUAHON HEaJAEKBATHOCTh HOPMATHUBHO-
MIPaBOBOTO 00eCIeUeHUsT OOMIECTBEHHBIX OTHOIICHUH B chepe 0€30MacHOCTH
Poccun 1 pykoBOJICTBO CTpaHbl MPUCTYIHIIO K €r0 MOJIEpHU3AIMU. bbul
MPUHAT MaKeT KOHIENTYaJbHBIX U JIOKTPUHAIBHBIX JOKYMEHTOB: CTpaterus
HanmoHasbHOU Oe3omacHoctu P® 1o 2020 r. (nanee — Crparerus 2009 r.)m;
OenepanbHblil 3akoH Poccuiickoit @enepanuu «O Oe3onacHoCcTH» OT 28
nexkabps 2010 r. No 390-034 (maee — D3 «O 0€30mMaCHOCTHY) 230 ;
®enepanbHbiil 3aKk0H Poccuiickon @enepanuu ot 28 nroHs 2014 r. Ne 172-
®3 «O crpaTernyeckoM IUIaHHpPOBaHHH B Poccuiickoit Demeparmm» > ;
Crparerus HanpoHaIbHOM O0e3omacHocTr P® ot 31 mexabps 2015 r. (mamee —
Crparerus 2015 1.) 232 ;  «KoHuemmus oO0IIeCTBEHHOM O€30IacHOCTH B
Poccutickont @enepanuny» yrepxkaecHHas Yka3zoMm [Ipesuaenta Pocculickon
®enepannn ot 20 HOsIOps 2013 1., Ne [Tp-2685>.

ConepxaHue  HOPMATHBHO-TIPABOBBIX  aKTOB,  OOECIICUMBAIOIINX
pa3BUTHE IPABOBOTO MHCTUTYTa HAIlMOHAIBHOM Oe3omacHocTH B Poccum,
HUKOT/Ia HE OCTajJ0Ch 0€3 BHUMaHUs HayIHOUW 0O0IecTBeHHOCTH. [Ipeamerom
HAYYHBIX JUCKYCCHM OTEYECTBEHHBIX IOPUCTOB BBICTYIIAET HEMAJIO TTPOOJIeM,
BBITCKAIOIINX W3 aHaJU3a COJIEp)KaHUS JIOKYMEHTOB, KOTOpPbIE HOPMaTHBHO
oOecrieunBalOT BO3JIEMCTBHE Ha IIOBEJCHHE JIIOJACH U OOIIEeCTBEHHBIE
oTHoIlleHus B cdepe Oe3omacHocTu Poccun.

OcTaHOBUMCS JIMIIThL HA OJJHOM U3 HEJOYETOB, JIOMYIIEHHBIX B MPOIECcCce
MIPaBOTBOPUYECKON JCATEILHOCTH, KOTOpPHI 0O€3 COMHEHHMS BJIUSAET Ha
KaueCcTBO 3aKOHOJIATENILCTBA B cdhepe HallMOHAIbHOUM Oe3omacHocTu Poccum.
Peur moitmer o mpoOieme ynoTpeOJeHUs TEPMHUHOB «OE30MACHOCTH» U
«HAIMOHaJIbHAsI OE30MAaCHOCTh)» B HOPMATHUBHO-MPABOBBIX aKTaxX, oOecrnedu-
BaIOIIUX PETYIMPOBAaHNE HHCTUTYTa HAllMOHAJIBHOM O6e30macHocTn Poccun.

B cr. 1 3akona P® «O Oe3onacHocTH» (MpPU3HAH YTPATUBLIUM CHILY
®enepanbHbiM  3ak0HOM oT 28 gexadbps 2010 r. Ne 390-®3) mnon

0€30MacHOCTRIO TTOHUMAJIOCH COCTOSTHHE 3aIIUIINCHHOCTH ) XM3HCHHO Ba’KHBIX

2 O Crparerun HanuoHATbHOI GesomacHocTn Poccmiickoit denepariu 10 2020 roxa : ykas [pesugenta PO ot 12
Mast 2009 1. Ne 537 (pem. ot 1 wmionsa 2014 r.) (yrpatmn cuiny) // CobOpaHne 3aKkoHOZATENhCTBAa Poccumiickoit
Oenepanuu. 2009. Ne 20. Cr. 2444.

2% 0 Gesomacuoctn : dexep. 3axkon ot 28 mek. 2010 r. Ne 390-®3 (pex. ot 5 oxt. 2015 r.) // Poccuiickas rasera.
2010. 29 nek.

1O crparernueckom mmanuposannu B Poccuiickoit denepamun: deaep. 3akon ot 28 mrons 2010 r. Ne 172-03
(ge;[. ot 30 okt. 2017) // CIIC «KoucynpranT-ILmocy.

2 O Crparerun HarpoHanbHO# GesomacHoctn Poceniickoii denepamun [dneKTpoHHEI pecype] : yka3 IIpesuaenta
P® ot 31 gex. 2015 1. Ne 683 // CIIC «KoncynpranTlLimocy.

33 Konnermus obecTBen o0 6e30macHocTH B Poccniickoit Oenepanun: ykas [Ipesunenra PO ot 20 HosOpst 2013
r., Ne TIp-2685 // CIIC «Koncynbrantllmocy.
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UHTEpECOB (TO €CThb COBOKYITHOCTH TOTPEOHOCTEH, yIOBIETBOpPEHUE
KOTOPBIX HAJEXKHO O0O0ECleYyMBaeT CyIIECTBOBAHME U  BO3MOXKHOCTH
IPOTPECCUBHOTO Pa3BUTHA) JIMYHOCTH (TIpaBa W CBOOOJIBI), OOIECTBA
(MaTepuanbHble U AYXOBHBIC LIEGHHOCTH) M rOCYJapcTBa (KOHCTUTYIIMOHHBIH
CTPOM, CYBEpPEHHUTET U TEepPpPUTOpUAIbHAsI IEJIOCTHOCTb) OT BHYTPEHHHX U
BHEIIHHX YTPo3~ .

He ykpepuics oOT cnenwamucToB TOT  (akT, dYTO  ONpPEesss
«0e30macHOCTb» Kak IMOHSATHE 3aKOHOJATeldb HE CcYell HEeOOXOIUMBIM
YTOYHUTh O KakoW e€ pa3HOBUIHOCTH WJCT peYb. HAIMOHAIBHOMH,
rOCyJIapCTBEHHOW H T.M. DTO MOPOJIUIO PA3HOTOJOCUILY B aHAIHU3E JTAHHOTO
OTmpejieNieHus] YYeHBIMU, KOTJa OJHM TIOJlarajid, YTO 3aKOHOJAaTelbh HMEI
BBUJIy TOCYIapCTBEHHYIO 0€30MacHOCTb, a JPYrUe — YCMOTPEIU B MO3UIUU
3aKOHOATE ISl HALHOHATBHYIO GE30aCHOCTD .

[Tpennoxxennas 3akoHoaareneM aepuHULINS «OE30MACHOCThY» CTpajaasa
HEJOCTATOYHON YETKOCThIO. YUEHBIE NPABOMEPHO BOIPOINATIH: TOYEMY B
JAHHOM TOHSTUU PEeYb HJAET JIUIIb O COCTOSHUU 3aIUIICHHOCTH XU3HEHHO
BAXHBIX HMHTEPECOB JIMYHOCTH, OOIIECTBAa M TOCyJapcTBa, a He3allu-
IIEHHOCTh BTOPOCTENEHHBIX HMHTEPECOB HE MMEET OTHOIlIeHue K 0e30-
nacHocTu? JleknapaTUBHBIN XapakTep AePUHULMU «O€30MacCHOCTh» 00bsIC-
HSJICSL «HEONBITHOCTBIO» 3aKOHOZATeNs, Hepa3pabOTaHHOCThIO TEpPMHU-
HOJIOTHH "

Croyctst Tpu roja B HOPMAaTUBHO-IIPABOBBIX AKTAaX BIIEPBbHIE JIETAIbHO
ObUT yHoTpeOJieH TepMUH «HAI[MOHaJIbHasi OE30MacHOCTh», a UMEHHO — B
®enepansHoM 3akoHe «O0 wuHpopmanmu, WHDOpPMATHU3ALMH W 3aLIUTE
uapopManm» or 20 despans 1995 r. Ne 24-03*’ (B HacTosiee Bpems
yTpaTUil CUJly), a CIICTS TOJl IaHHBI TEPMUH yXe B BuAe AePUHUIMHN ObLI
npeacrasieH B utone 1996 1. B Ilocmanmm Ilpesumenra PO «O
HallMOHAJIbHOW  Oe30macHOCTH», B  KOTOPOM  TOJA  HAIlMOHAJIBHOMN

0€30I1aCHOCTRI0 MMOHUMAJIOCh «COCTOSIHHE 3allMIIEHHOCTH HaIlMOHAJIbHBIX

2% O GesonacHocTH : ¢denep. 3akoH ot 28 nek. 2010 r. Ne 390-@3 (pen. ot 5 okr. 2015 1.) / Poccuiickas rasera.
2010. 29 nexk.

33 Cunok P. JI. O conepaHnn TOHATHH «Oe30MaCHOCTE», «TOCYIAPCTBEHHAS OE30MACHOCTY U «HAIHOHATBHAS
6e30macHOCThY // BeCTHHK pOCCHIICKOTO TOCYIapCTBEHHOTO arpapHoro 3aounoro yausepcurera. 2008. Ne 5. C.249.
236 [MlobomoeBa A.B. Ctpaterust HalmoHaNbpHOH Oe3omacHocTd PD U ee BKiIag B pa3BUTHE MOHATUIHOTO ammapara
oOmieit Teopun HanMoHambHOUN OesomacHoctn P® // Baikal Research Journal. 2016. T. 7. Ne 1. — DOI :
10.17150/2411-6262.2016.7(1).17.

57 06 ungpopmary, HEGoOpMATH3AINE U 3amuTe HEGopMaH : (exep 3akoH oT 20 despams 1995 r. Ne 24-D3
(yrparun cuiy) // CIIC «Kouncynbrantlinrocy.
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MHTEPECOB OT BHYTPEHHHUX UM BHEIIHUX yrpo3, oOeclneynBaroliee
TIPOTPECCHBHOE PA3BUTHE IMYHOCTH, OOLIECTBA U TOCYIAPCTBAY .

®daktuyecku nepuHUIUSA «HalMOHAIbHAsA Oe3omacHocTh» B llocnanuu
[Ipesunenra PO ObL1a UCHTUYHA HOHSITUIO «0€e30I1acHOCTDY,
3akperuiecHHOMY B 3akoHe P®D «O 06e3omacHOCTH», UTO MPEACTABISAECTCS B
KOpHE HEBEPHBIM, MO0 BTOpOE M3 O00O3HAUCHHBIX MOHSITUUA TOpa3a0 IIUpPE
IEPBOTO.

B neiictByromem ®3 «O Oe3omacHOCTH» HE (GUTYpUPYET JIETaIbHO
omnpenelieHre «0e30macHoCcTh». B cT. 1 JaHHOro 3aKOHOJATETBLHOIO akKTa
ckazaHo: «Hacrosammin ®enepanbHblii 3aKOH ONPEAECISAET OCHOBHBIE
NPUHIUNBI U COJIEPKAHUE JEATEILHOCTU MO O0ECIEeUeHUI0 Oe30MacHOCTH
rocyJlapcTBa, OOIIECTBEHHOW O€30MacHOCTH, PKOJIOTHYECKON OE€30MMacHOCTH,
0€30IMMacHOCTH JIMYHOCTU, WHBIX BHUAOB O€30MACHOCTH, IMPETyCMOTPEHHBIX
3aKoHOJAaTenbCTBOM Poccuiickoit ®Penepanuu (manee — O€30MACHOCTb,
HalMOHAJIbHAsi O0€30MacHOCTh), MOJHOMOYUS U (PYHKIMH (deaepalbHbIX
OpPraHoB TOCYJIapCTBEHHOW BJACTH, OPTraHOB TOCYIAPCTBEHHOW BIACTHU
cyowsektoB Poccuiickoit denepannn, OpraHoB MECTHOT'O CAMOYIIPABJICHUS B
obnactu Oe3omnacHocTH, a Takke craryc CoBera besomacnoctu Poccuiickoit
®enepannn (mamee — Coser besomacxoctn)» > . Ilocie mepeduciIeHus
pPa3IMYHBIX ~ BHUJIOB O€30MACHOCTH 3aKOHOJATENbh TOJBOJUT WX TIOJ
3HaAMEHATeNb (3aKJIIOUYCHHBIM B CKOOKAaX) TEPMHUHOB «0€30MaCHOCThY» U
«HAaIMOHAJIbHAsI 0€30MaCHOCThY TaK)Ke MOHUMAaHUS WX KaK UJICHTUYHBIE.

Takoe mOHUMaHHE COOTHONICHUSI YKa3aHHBIX TEPMUHOB IIPEACTABIISECTCS
B KOpHE HEBEPHBIM, OO MOHITHE «0€30MaCHOCThY ropas3o MIKUPE BTOPOro U3
NEPEYUCIICHHBIX TTOHSATUN — «HAIIMOHAIbHAsI 0€30MACHOCTHY» OTOXKICCTBISATh
HEJOMYCTUMO, «IOCKOJIbKY HAIlMOHAJIbHAsI O€30MaCHOCTh SIBIIAECTCS YaCThIO
006I1ero SIBICHUS GE30MACHOCTH .

B passutue nonoxenuit ®3 «O 6e3onmacHoctu» 12 mas 2009 r. Ykazom
[Ipesunenra P® Obul yTBEpKJIEH KOHUENTYyaIbHBIA JOKYMEHT — «O
Crparernn HanmoHanbHOM Oe3omacHOoCcTH Poccuiickoit denepammu 1o 2020
roja», KOTOPhIM ObUT 3aMeHEeH napyroul penakiueid — 31 nexadbps 2015 r.

2% O HarponanbHOM GesomacHocTH. [TocmamHue Ipesunenra Poccuiickoit deneparnu PeaepansHomy CobOpanuto //
HesaBucumas razera. 1996.

2% 0 GesonacHocty : pexnep. 3akoH or 28 xek. 2010 r. Ne 390-®3 (pex. ot 5 okr. 2015 r.) // Poccuiickas rasera.
2010. 29 nex.

240 Kappamosa 1.b. YkpenieHnue KOHCTUTYIIMOHHBIX OCHOB HallMOHANILHOM Oe3onacHocTH Poccuiickoit deneparmm
// Bectauk Akanemuu ['eHepanbHoil mpokypatypsl Poccuiickoit @enepartuu. 2013, Ne 5 (37). C.24.
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VYkazom [Ipesunenra PO Obna yrBepkaeHa HoBas CTpaTerusi HallmOHAIbHOU
6esomacrHoctH Poceuu®

K uucny noemn Crparermum 2015 r. cieayer OTHECTH H3MEHEHHUE
(dbopMyIIBI OTIpesieieHNs] TEPMUHA «HAIIMOHATbHAs 0€30TaCHOCTHY», KOTOPBIN
B Crpareruu 2009 1. OBLT OmIpejeneH KaK «COCTOSHHE 3allUIEHHOCTH
JUYHOCTH, OOIIECTBA U TOCYJAapCTBa OT BHYTPEHHUX M BHEIIHUX YIPO3,
KOTOpOE TI03BOJISIET OOECMEeYUTh KOHCTUTYIIMOHHBIE TIpaBa, CBOOOJIBI,
JOCTOMHBIE KA4eCTBO M YPOBEHb JKU3HU TPAXKIAH, CYBEPEHHUTET,
TEPPUTOPUAIBHYIO LEJIOCTHOCTh M YCTOMYMBOE pas3Butue Poccurickon
degepalii, 060poHy U 6E30MACHOCTb TOCYIAPCTBAY .

Torpa kak B cT. 6 Ctparteruu 2015 r. JieraJibHO 3aKpEIJIEHO CIEAYIOIIEE
onpenaenenue: «HannonanpHas Oe3omacHocTh Poccuiickoit denepanun —
COCTOSTHUE 3aIUIIEHHOCTH JUYHOCTH, OOIIECTBA U TOCYJIapCTBA OT BHYTPEH-
HUX ¥ BHEIIHHUX YIpo3, IPU KOTOPOM OOECIEUHUBAIOTCS PeaTN3alusl KOHCTH-
TYIMOHHBIX TIpaB W cBOOOJ rpaxjaH Poccuiickoit denepaiuu, JOCTOMHBIC
KAueCTBO M YPOBEHb HMX JXM3HH, CYBEPEHUTET, HE3aBHCUMOCTb, TOCYAapCT-
BEHHasi U TEPPUTOPHUATIbHASI 1ETOCTHOCTh, YCTOMYMBOE COLMATIBHO-IKOHO-
mMuyeckoe paszputue Poccuiickoii @eneparuu. HarmonanbpHas 6€30MmacHOCTh
BKJIFOUAeT B ce0s O00OpOHY CTpaHbl M BCE BHUABI OE30MACHOCTH, MpPEIycC-
MotpeHHble Koncrurynuen Poccuiickon denepanuy U 3aKOHOAATEIbCTBOM
Poccuiickoii @enepanuu, Npexkie BCEro rocydapCTBEHHY0, 00IIECTBEHHYIO,
WH()OPMALIMOHHYIO, HKOJOTUYECKYI0, HSKOHOMHYECKYIO, TpPaHCIOPTHYIO,
SHEPreTHYECKYIO 0e3011aCHOCTh, 6€30MaCHOCTD THYHOCTH .

B HOBOI1 (popMyIie TepMHUHA «HAIIMOHATIbHAS 0€30MaCHOCThY» UCKIIOUYEHO
yKa3aHHe Ha oOecredyeHre 000pOoHbI U Oe30MmacHOCTh rocyaapcTa. O6opoHa
CTpaHbl TPEJCTABIICHA HapsSAy C pa3IUYHBIMH BHJAaMH O€30MACHOCTHU
CaMOCTOSITEIbBHOW COCTaBIISIOIIECH HALIMOHAIbHON O€30MaCHOCTH.

BwmecTte ¢ Tem TeopeTrku Bompoc 0 BUAAX HAIMOHAJIBHOM 0€30MacHOCTH,
WX COOTHOIIEHUM OTHOCUT K 4YHUCTy Ae(EeKTOB MPaBOTBOPYECTBA, BEPHO
noJiarasi, 4To 4eTkas KiIacCHu(pUKaIus BHUIOB HAIMOHAIBHOW 0€30MacHOCTU
UTPaeT METOJIOJIOTMYECKYID PpOJib B  TMOCTPOEHUM BCEH  CHUCTEMBI
HaIMOHAIBHOM 0€30MacHOCTH U €€ MPABOBOM PETryJIUPOBAHUH, a 3HAHUE dTUX
BUJIOB CIIOCOOCTBYET BBIpaOOTKE HauOoiee NpPaBUIbHBIX CTPATETUU U

1 O Crparerun HarponansHO# GesomacHocti Poceniickoii denepaiun [InekTpoHHbi pecype] : yka3 IIpesuaenta
P® ot 31 gex. 2015 r. Ne 683 // CIIC «KoncynpranTlLimtocy.

2 Tam sxe.

5 Tam sxe.

192



o 244
TaKTUKH BBISIBIICHUS U TIPOTUBOACHCTBUS yrpo3am Oe3zomacHOocTH Poccum™ .

I[To stomy mnoBonmy H.I'. Kyreun cnpaBemnmmBo 3amerwn: «B memnom B
JEHCTBYIOIIEM POCCUHCKOM 3aKOHOJATENbCTBE HET YETKOI'O OIpPEICICHHUS
BUJIOB HAIMOHAJbHOW O€30MacHOCTH, a pa3HbIe YYCHBIC pa3padaTHIBAIOT
COTHM €€ BHJIOB (KOHCTUTYLHOHHAs, NpaBOBas, IOpUAMYECKas U Jp.) B
COOTBETCTBUU CO CBOMMH HAYYHBIM U MNPO(PECCHOHATHLHBIM UHTEPECOM. ITO
MPUBOJINT K «Pa3MbIBAHUIO» MOHSITHS «HAIMOHATbHAS GE30MACHOCTEY .

Crpareruss 2009 1. conmepxana mnoapazaen «l'ocynapcTBeHHas W
oOlecTBeHHast  0€30MacHOCTh», KOTOPbIH  OOOCHOBAHO C  TMO3UIUHU
COOIO/ICHNUST TIPAaBWJI FOPUIAMYECKON TEXHUKA KPUTHKOBAJICS YYCHBIMH B
CBSI3U C TEM, UTO B HEM YETKO HE pa3rpaHUYEHBI BOMPOCHI IOCYAapCTBEHHOM
1 00IIECTBEHHOMN 0€30IaCHOCTH, a CTPATErMYECKUE eI U UCTOYHUKH yTPo3
JUI yKA3aHHBIX BUIOB O€30TIACHOCTH COCIHHEHBI» .

B Crparerun 2015 r. moapazaen «l'ocymapcTBeHHas M OOIIECTBEHHAS
0€e30IacHOCTh»  HM3MEHEHMIl  IpakThyecku He  mperepren.  JIBe
CaMOCTOSITEJIbHBIX PA3HOBUIHOCTH OE30MACHOCTH, WMEIOIINE Pa3TMYHbIC
CTpaTEeru4ecKue 1€ U UCTOYHUKH yTPO3 00BEUHEHBI BOSIUHO.

B Konmenmuu obiectBeHHoi 0e3omacHocT B Poccuiickoit deaeparuu,
yrBepxkaeHHon [lpesunentom P® 14 wos6ps 2013 1., maHa TpakToBKa
MOHATHA OOIIECTBEHHOM O€30MacHOCTH, TMOJ] KOTOPOW TMOHHMAeTCs
«COCTOSIHME 3allUIIEHHOCTH YEJOBEKa W TpakJaHWHA, MaTEepUANIbHBIX U
JTYXOBHBIX IIEHHOCTEH 00IIecTBa OT MPECTYMHBIX U MUHBIX MPOTHBOMPABHBIX
MOCSTaTENbCTB, COUAIBHBIX U MEKHAIIMOHAJILHBIX KOH(DJIUKTOB, a TaKKe OT
4pe3BBIYANHBIX CHTYALHl IPUPOIHOTO H TEXHOTCHHOTO XapakTepay .

Heyxenu Hanuuue JieraibHO ONPEEICHHON KaTeropuu «oO0UIECTBEHHAS
0e30macHOCTh» HE HaBell CYOBEKTOB 3aKOHOTBOPYECTBA HAa MBICIb O
HEOOXOJAMMOCTH «Pa3BECTU» BONPOCHI IOCYIAPCTBEHHONW M OOIIECTBEHHOM
o6e3zonmacHoctt B Crparermun 2015 1. Kak JOKyMEHTE CTPaTerMuecKoro
IJIAHUPOBAHUS, Pa3TPAaHUYMB OSTU  CAMOCTOSITENIbHBbIE  Pa3HOBUIHOCTH
HAIMOHAIBHOM 0€30MaCHOCTH.

2 OGmas TEOpHs HaITMOHAIBHON Oe30macHOCTH: yueOHHK / mox pexd. A. A. IIpoxoxeBa. M. : PAI'C, 2002. C.45.

243 Kyteun H. I'. Be3omacHOCTh: OHATHE, BUABI, onpeaeicHust // BecTHuk Axamgemun ['eHepaabHON MPOKypaTyps
Poccuiickoit @eneparun. 2013. Ne 1. C.14.

246 Hpomaukor JI.B. IlpaBoBas mosmtrka Poccuiickoit ®@enepanuu B chepe rocyaapcTBEHHOW 0€30MacHOCTH
(TeopeTmuecKuii aciekT): aBToped. AuC. ... KaHA. rop. Hayk. Tam6os, 2011.C.18.

7 Konneruus 061ecTBeH O Ge30macHoCTH B Poccuiickoit Oenepanun: yka3 [Ipesunenra PO ot 20 HosOpst 2013
r., Ne TIp-2685 // CIIC «Koncynbrantllmocy.
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Coznmarenu HOPMAaTHBHO-TIPaBOBOM 0a3bl B cdepe Oe30mMacHOCTU
JOJDKHBl CTPEMUTBHCSI K TPUBEACHUIO €€ B EIUHYI0 HENPOTHBOPEUYUBYIO
CUCTEMY, YTO MO3BOJMUT Oosiee 3(PPEeKTUBHO OOECNEYUTh HAUMOHAIBHYIO
6e3omacHocTh Poccuiickori ®eneparuu. A Mexay TeMm <«IeUHUTHUBHBIN
Xaocy, MPEIONpPENECIEHHBI OTCTaBaHUEM IPABOBOM TEOPUHU, OTPACIEBBIX
JOKTPUH OT COBPEMEHHOI IeHCTBUTEIBHOCTH IIPABOBOTO PEryINPOBAHUS
OCTaeTCs, YTO Ha3bIBaeTcs, U HbIHE TaM. I[logoOHbIe nedeKThl 0COOEHHO
OTACHBI, TMOCKOJbKY HE CIIOCOOCTBYIOT YKPEIUJICHHI0O KOHCTUTYIIMOHHBIX
OCHOB HallMOHAJIbHOM Oe3omacHocTH Poccuiickoit deaeparuu.

YcrpaHeHue BBISIBICHHOTO B HACTOSIIEH NyOJNMKAMK W JIPYTUX
MMEIOIIUXCS HEJI0YETOB B HOPMATUBHO-TIPABOBOM PETryJIMPOBaHUU B cepe
HallMOHAJIbHOUM Oe3omacHocTH Poccuu OyaeT crnocoOCTBOBAaTh MEPEXOAy OT
MPaKTUKU OECCUCTEMHOI'0 pearupoBaHMs Ha OMACHOCTH M YIPO3bl K
JOJITOCPOYHOM M HAYyYHO 0OOCHOBAHHOM ITOJUTHKE.

8 Ypoursmkos J1.B. Vkas. cou. C.16.
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bypounckaa A.H. 249

00 00X Mepax npeaynpe:KIeHnsi NPecTyIHOr0 pacnpocTPAHEeHU s
BUY-undexuun

boprba ¢ smmnemueit BUY/CITM]/la npexae BCero JOKHA CTPOUTHCS
HAa KOMIUIEKCHOW mnpodunaktuueckoi pabore. OcoOyio ponb B HeH
HEOO0XOJIUMO OTBOJIUTH NPEAYNPEKICHUIO PACIPOCTPAHCHUS TMPECTYMHBIX
dbopm moBeneHusi. Creayer COrjacUTbCs C MHEHUEM MpeiaceaaTess
IIpaButensctBa Poccuiickon Penepannu [.A. Measeaea O TOM, YTO
«BUPYC HUMMYyHOAEhUIIMTA TPEACTABISACT COOON CEPhE3HYIO Yrpo3y s
BCErO0 UEJOBEYECTBA, HEraTHBHO BIUSET KAk Ha JeMorpaduyuecKyro
CHTYAIIMIO, TaK ¥ HA COLHAIbHO-IKOHOMHUYECKOE Pa3BUTHEY . B 9TOl cBsI3M
pa3paboTka oOUMX Mep MPEAYNPEKICHUS TMOCTaBIECHUS B OIMACHOCTH
3apaxkeHus 6o 3apaxeHuss BUY-undexuueld — onHa M3 NPUOPUTETHBIX
3ama4 B chepe 310poBhecOepekeHus Tpaxkaan Poccun.

[Ton oOmmMU MepamMu TpeAyNpekACHUsS TMOCTaBJICHUS B OIMACHOCTH
3apakeHus Jmbo 3apaxenus BUY-undexnuelr criemyer MOHUMATH
MO3UTUBHOE  pa3BUTHE  OOIIECTBA,  YJYYIIEHHWE €ro  COIHAIbHBIX,
SKOHOMHYECKUX, TMOJUTHUYECKUX W  HMHBIX  HMHCTUTYTOB, KOTOpBIE
CIIOCOOCTBYIOT MUHUMM3AIIMU SIBJICHUM, 00YCIaBIUBAIONINX CYIIECTBOBAHUE
ATOTO BUJA NPECTYMTHOCTH.

[lepBpiM  OJIOKOM  OOIIUX MeEp MNPEAYNPEXKJACHUS MPECTYITHOTrO
MOCTaBJICHUSI B OMACHOCTh 3apakeHus JnOo 3apaxeHuss BUY-undexnumeit
BBICTYIIAIOT OCHOBHBIE MEpBl  YTOJIOBHO-TIPABOBOI'O  MPOTUBOJICUCTBUSA:
YCOBEPIIICHCTBOBAaHUE TMPaBOBOM 0a3bl B cdepe BBISBICHUA, JICUCHUS,
npodUIaKTUKH JTAaHHOTO 3a00JIEBaHUS U PETYJIUPOBAHUS OTBETCTBEHHOCTH 32
€ro pacrnpoCTpaHEHHE.

B stoit cBsa3m cnepyer cornacutbes ¢ MHeHHEM A.l'. biamHOBa 0 TOM,
YTO €CTECTBEHHBIM pPE3YyJbTaTOM MPOBOJUMBIX B OOIIECTBE COIMAIBHBIX
npeoOpa3oBaHuil B 00JIACTM OXpaHbl 3J0pPOBbSl TpakiaH U OKa3aHUs
MEIUIMHCKOW TIOMOIIM  JOJDKHO  CTaTh  JAJIbHEHILEE  BO3PAacTaHUE
3HQYMMOCTH CTaTyca MallueHTa B OTHONIEHUSAX C MPEeJCTaBUTEIIMU
BpaueOHON mpodeccun. Heobxoaumo cTpemieHue JOCTHYhL OajlaHca

* Kammmpar 1OpMAMYECKHX HAyK, CTaplieil IperogaBaTens Kadeapbl YrONOBHOTO MpaBa W KPUMHHOJOTHH
IOpuanyeckoii mkoiibl JJaibHEBOCTOYHOTO (heiepalibHOr0 YHUBEPCUTETA

2 Mensene JI.A. MHEHHsS KITIOYEBEIX CIHKepoB M aenmerato // Ilsras mexayHapommas KomdepeHums mo
BUY/CITNAy B Bocrounoit Erpome wu ILlentpamphoit Asmm. M., IIMT, 23-25 wmapra 2016 r. / URL:
http://www.eecaac2016.org/about/quotes.php (mara oopamienus 20.09.2018).
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MHTEPECOB MOTPEOUTENCH U UCTIOIIHUTENEH YCIYT MEIUIIMHCKOTO XapakTepa,
4TO TpeOyeT OT roCylapcTBa aKTUBHU3ALMHU JACATEIBHOCTH MO pPa3pabOTKe
KOHILIENTYAJIBHBIX MPOTPAaMM MOJEPHHU3ALMU OTPaciad 3ApPaBOOXPAHECHUS.
OnHoBpeMeHHO Ha (eAepalbHOM W PETHOHAILHOM YPOBHSIX HEOOXOIUMO
pa3pabaThiBaTh  JOKYMEHTBI, COACHCTBYIOIIME PAa3BUTHIO  IPABOBOIO
MOJIOKEHUSI YYACTHUKOB 3/IPABOOXPAHUTEIBHBIX OTHOIICHUN U BBHITECHEHUIO
u3 cdepbl MEIUIMHCKOTO OOCIIYXKHWBaHUS HACEJICHUs IMPOTUBO3aKOHHBIX
nocTynkoB. [IpaBoBas cucTemMa HE B COCTOSIHUM OOECIEYUTh KaueCTBEHHOE
coOJIfoZiecHHe TpaB M CBOOOJ MallMeHTa, €clii He OyIayT 3aJelCTBOBAHBI
OXPaHUTENbHBIE OTPACIIH 3aKOHOJATEIbCTBA .

[Ipu mnpeaynpexaeHUH MPECTYIHOrO0 IIOCTaBJICHUS B  OIMACHOCTH
3apaxkeHuss 00 3apaxeHuss BUY-undekiuelt creayer NOMHUTH, 4YTO
OOIIIECTBEHHYIO OMACHOCTh MPEACTABIACT COOOM HE JTUYHOCThH MPECTYITHHUKA
KaKk TaKOBOTO, a Yrpo3a 3J0pOBBI0 JOfe (00IIecTBEHHAs OIMACHOCTB),
UCXOMAIIAs U3 BO3MOXXHOCTH pactipoctpanenuss BUY-undexkuuu naHHBIM
cyorektoM. Ha cerogusimiauii neHb (akTUYeCKW TOTEPIEBIIHM oOiagaeT
TaKUM e CTaTyCOM, YTO U BUHOBHBIN. B ciyuae odunmansHoro odpaiieHus
B Opra"bl 3/JpaBOOXPAHEHHS 3a IIOMONIbIO, HE HCKJIOYEHBl MEPHI
PENPEeCcCUBHOTO XapaKTepa B OTHOILICHHH Hero camoro. daktuuecku emy
MPEJACTOUT I0Ka3aTh CBOKO HEBUHOBHOCThH M CTaTyC MOTEPIEBIIETO B TAHHOU
CUTyallud, XOTSI M OTO HE CIAceT €ro OT BOIPOCOB O KOHTAKTax,
YCTAaHABJIMBAOIIUX KPYT JUI, B OTHOLIEHUH KOTOPBIX TAKXKE BO3MOXHO
3apaxxenne BUY-undekiuent, a Takke T0BOJbHO YHU3ZUTEIbHBIE MPOLIETYPhI
MIPABOBOr0 U MEJIULIMHCKOT'O XapaKTepa.

B uacTHOCTH, cpeau 00s3aTeNbHBIX TOCYJAAPCTBEHHBIX MEp 3alllUThI
KEPTB TMOCTABIICHUS B OMACHOCTh 3apakeHus nubo 3apaxkenus BUY-
uH(eKIen T0KHBI ObITh, Ha HAIll B3TJISA: a) OECIUIaTHbIE JUArHOCTHUKA U
MEIUIIMHCKOE JieueHue (0e3 «IpUBS3KW» K TEPPUTOPUH) B CiIydyae
Oo(pUIMATBLHOTO JT0OPOBOJIBHOTO OOpAILIEHHUsS] YEJIOBEKAa C 3asBJICHHEM O
JaHHOM TIOCATAaTEeNhLCTBE B OTHONIEHWH €ro; ©O) TMojHas 3alura
KOH(UICHIIMAILHOCTH YTOJOBHOIO JIeJIa U MEIUIIUHCKOTO HAOIOICHUSI.

B nienom, obmierocynapcrsentas cucrema 0oprosl ¢ BUU-undexmueii B
Poccun mipencrapisier co0oi  JIeueOHO-AMArHOCTUYECKHUE, TUCIIAHCEPHBIE,
MPOTUBORNHUIEMUYECKHE W  OpPUAUYECKHE Meponpusiths. Bce oHu

! Brimos AT ITpaBa u cBOOOABI ManMeHTa Kak OOBEKT YrOJIOBHO-TIPABOBOH oxpaHbl // JKypHanm poccHiicKoTo
mpaBa. 2012. Ne§. C. 57.
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MPOBOASATCA U OOCECIEUMBAIOTCS B COOTBETCTBHM C IIOCTAHOBJICHUSIMH,
MPUKa3aMHU U MHCTPYKUUSIMA MUHHCTEpPCTBA 3ApaBooxpaHeHust Poccurickon
denepannm.

[Io MHEHHIO CHEIUAIMCTOB-MEIMKOB, TJIABHBIM U3 BBIIICHA3BAHHBIX
MeTos10B Tipodunaktukn BUY-uHdpekiuu, sBiIsieTcs MUCIaHCEPHBIN METO,
OCHOBAHHBIM Ha TIOBBIMICHUH J(OPEKTUBHOCTU JAEATEIBHOCTH KOXKHO-
BEHEPOJIOTHYECKUX aucnaHcepoB. Otmerum, uto B Poccum (Torma eiie
CCCP) mepBble 1IeHTpHI MO JiedeHHWI0 u mnpodunaktuke BUY-unbexun
co3nanu B 1990 r.

Ha cerognsmHmii JIeHb, K COXAJCHUIO, MAJICKO HE Bce (PyHKIHH,
BO3JIO)KCHHBIE ~ HOPMAaTHUBHO-TIPABOBBIMU  JIOKYMEHTAaMHM, Ha  JIaHHbBIC
YUPEKJICHUS, UMH BRINOJHSIOTCS. K npumepy:

— BedeTcs ydeT OOJIbHBIX, OOpaTUBIIMXCS 3a TOMOIIBIO, HO
(aKTUYECKH OTCYTCTBYET BBISBICHHUE TAKOBBIX;

— cnabo peanusyercs TpeboBaHue 00 00s3aTeNHbHOM OOCICAOBAHUM
BCEX JIMIl, HAXOJUBIIUXCSA B IMOJOBOM W MHOM KOHTaKTe C 3a00JIeBIIMM, B
TOM YHCJIE YWICHOB €r0 CEMbHU;

— OTCYTCTBYIOT €MHBIE METOJIbI CXEMBI JieueHus: 00JibHBIX BIY;

— HET HWHMUIMATUBBI W  CTPEMJIEHHS CO  CTOPOHBI  KOXXHO-
BEHEPOJOTHUYECKUX  JUCIIAHCEPOB  MHUIUMPOBATH  CHUCTEMATHYECKOE
KIIMHUKO-CEPOJIOTHYECKoe 00CIIe/IOBaHUE;

— (akTHUeCKH, HE TMPOBOJUTCS MPOCBETUTEIHLHO-00PA30BATEIHHOM,
BOCIIUTATEJIbHON PabOThI C HACEJIEHUEM, KOTOpPass B COBPEMEHHBIX YCIOBUAX
JIOJDKHA BECTUCh C HCMOJb30BAHMEM HOBBIX (OPM M METOJO0B, CPEICTB
MaccoBo wuH(MoOpmaruu u Ap. (BO MHOTHX KOXXHO-BEHEPOJIOTHUYECKHUX
JMCIIaHcepax Mmojo0Hasi paboTa OrpaHvyYe€Ha BHIBEIIMBAHUEM CTEHIa3eT U
OpOIIIIOp Ha CTEHAX CAaMOTO YUPEKICHUSA).

bonee Toro, He0OXOUMO YJEIUTh BHUMaHUE Pa3pabOTKEe KOMILJIEKCHOM
nporpammbel 60pe0Obl ¢ BUY-undeknueii. Hukakoe camoe coBEpIIeHHOE
3aKOHOJIATELCTBO HE CIIOCOOHO M3MEHUTHh KAapTHUHY B JIYUIIYIO CTOPOHY,
€CIM B JJaHHOM HaIpaBJICHMM HE OyAyT CKOHIIGHTPUPOBAHBI COBMECTHBIC
YCUJIMSL  TOJUTUKOB U  COI[MOJIOTOB, MPABOBEJOB, KPUMHUHOJIOTOB,
SKOHOMHCTOB, TI€JIaroTOB, TICUHXO0JIOTOB, MEIUKOB. TONBKO pernpeccueit auoo
Y)KECTOUEHUEM OTBETCTBEHHOCTH W HaKa3aHUs 3a PacCIpOCTpPaHEHUE JTaHHOU
uH(PEKIM HEe OOOMTHCH: CKOpee, OHM MOTYT BO3BIMETh OOpaTHBIN 3 dekT
(OonpHBIE OYIYT JAEYUTHCS AHOHUMHO, a T€, KTO HE CMOXET OIUIATUTh TaKOe
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Je4eHrue — OyIyT UTHOPUPOBATh JIeYEHHWE BOOOINE, MPU 3TOM TIIATEIHHO
MacKUpys IPU3HAKU OO0JIE3HU, U T.11.).

Bropeim  GnokoM  0OwIMX Mep MNPEaynpekIeHUs MPECTYMHOTrO
MOCTAaBJICHUSI B OMACHOCTh 3apakeHus 0o 3apaxeHuss BUY-undexiumeit
ABJSIETCA MEPBI SKOHOMUYECKOTO XapaKTeEPa.

HenictByronuidi B Hacrtosmee Bpems @3 «O npenynpexacHuu
pacrnipoctpanenusi B Poccuiickoit @enepanun 3a00J€BaHUs, BBI3HIBAEMOIO
BUpycOM uMMyHoaeduiuta ueioBeka (BUY-undexmun)» ycTaHOBUI: a)
rapaHTUU TOCYAapCTBa MO MPEAYNPEKICHUIO PaCPOCTpaHeHUsT UHGPEKIUU
(ct. 4); 6) mpaBo Ha MOJyYCHHE METUITUHCKOW TTOMOIIHU JIUIIAMH, KUBYIITUMHU
¢ BUY (rmaBa II); B) Mephl couMalibHOM momaepxkku BUU-

. 252
MH(PUIMPOBAHHBIX U YIEHOB UX cemeil (raaa 1)

. Bmecre ¢ Tem npuHsATHE
JTAHHOT'O HOPMAaTHUBHO-TIPABOBOI'0 aKTa HE COKPATHIIO POCT 3a00JI€BAEMOCTH
BUY. Tak, no mporHo3zaM muHucCTpa 31paBooxpaHenus B.M. CkBopuoBoit
«wnugemuss BUY B Poccumn MoxeT BeIiTH U3-1101 KOHTpois K 2020 r., ecinu
He GyIeT yBeIMUYeH OXBAT JICUCHNUS JIOCH C THM 3a60IeBaHuCM) .

[To omeHkaM crenuaIuCcTOB HAOJIOJACTCS KpaiiHe HeOJarompusiTHas
JUHAMHKA SMUAJIEMUHU, YTO MPUBOJMUT K CIOXKHOCTSIM B peanuzanuu @3 «O
NpEeAyNpeXIeHU  pacnpocrtpaHeHuss B Poccuiickon — @enepaunun
3a00J1€BaHus, BBI3BIBAEMOTO BHUPYCOM HMMYHOjedunuta yenoeka (BUY-
uH(ekrmn)» Ha npaktuke. CeroJHs 3aKOH CTPOro OYepUMBAET KPYT JIUII, B
OTHOLICHUM KOTOPBIX MEIUIMHCKOE OCBHJECTEIBCTBOBAHUE  JOJKHO
MPOBOJUTHCS B 00s3aTeabHOM mopsake. OJHAKO Ha MPAKTUKE HX KPYT
ropazio mwupe: A TPaXkIaH, MOCTYNAIOIMX HAa BOCHHYIO CIYXOy 0
KOHTPAKTY, JJi1 O€pEeMEHHBIX B Cilydae 3a0opa aOOpTHOW U IUIALIEHTapHOM
KpPOBU JUI1 JAJbHEWIIErO0 MCIIOJIb30BAHUSA B KAyeCTBE ChIPbS IS
MPOU3BOACTBA UMMYHOOHMOJIOTHYECKUX TPEnapaToB, JJIsi UHBIX KaTEropuii

254

rpakJaH Mpu MOCTYIJIEeHUU Ha padoty” . [lomoOHas mpakThKa HapylIaeT He

2 Cm. mompobuee: DenepanbHbii 3akoH 0T 30.03.1995 Ne38-®3 (pem. or 23.05.2016) «O mpeaynpexaeHUN
pacnpoctpaHenust B Poccuiickoit @enepanuy 3a00seBaHNs, BBI3EIBAEMOTO BUPYCOM MMMYHOJE(HUIINTA YeTIOBEKa
(BY-undekun)» [Dnexrponnsiii pecypc]. URL: http://www.consultant.ru/document/cons_doc LAW_ 6222/
(mata obpamenwms: 25.09.2018).

253 CkBoprioBa mpeapexina Bbixox snumemun BWY  wm3-mox  koHTpons depes mare ger /  URL:
https://lenta.ru/news/2015/10/23/medicine/ (nata obparuenus 26.09.2018).

3 Cwm,, Hanpumep: IlocranoBnenue [IpaBurensctBa PD ot 04.09.1995 Ne877 «O0 yrBepxkaeHuu Ilepeuns
PpabOTHHKOB OT/ENBHBIX MPO(ECCHit, TPOU3BOJICTB, MPEANPHUATHH, YUPEXKICHUI U OpraHu3aIuii, KOTOPbIE IPOXOISIT
o0s3aTeIbHOE  MEIUIIMHCKOE OCBHJCTENBCTBOBaHME I BbisiBIeHHS BUHY-unbexunun mnpu npoBeneHHH
00s13aTeIbHBIX MPEJBAPUTENILHBIX NPU TOCTYIUIEHMH Ha PabOTy W NEPHOANYECKHX MEIULUHCKUX OCMOTPOBY //
Poccuiickas razera, Nel79, 14.09.1995; oxnan «Hapymenne npas rpaxaan Poccuiickoit @enepanyun B KOHTEKCTE
stunemun CITAa» / Poccuiickuii houn «Mmenay. — M., 1998. — C. 2-3; n. 26 [locranosnenue [IpaBurenscrea PO
ot 04.07.2013 Ne565 (pen. ot 21.04.2018) «O6 yrBepxkaeHuu I[lonokeHHs: 0 BOSHHO-BpA4eOHOW DKCIEPTHU3E)
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TOJBKO CT. 9 BblIeHa3BaHHOTO D3, HO U MPOTUBOPEUYHUT MOJIOKEHHUIO Y. 3 CT.
55 Kouctutyuun Poccuiickorn @®enepannu, MOCKOIBKY ITpaBa T'pa)KJIaH
MOTYT OBITh OTPaHUYEHBI TOJBKO (PeiepaTbHBIM 3aKOHOM.

Cepbe3Hylo MmpoOJieMy COCTaBIISIET JOOPOBOJIBLHOE  MEAUIIMHCKOE
ocBujeTenbcTBOBaHMe Ha BHUY-undexkunio u obecrieueHwe IUIAMU,
unuuupoanHeiMu BUY, noctyna k OecruiaTHOM KBanuUIMPOBAHHOM
MEIUIMHCKOW momotu. [lo obmemy mnpaBuily OKa3zaHHE MEIUIIMHCKOM
MIOMOIIA OCYIIECTBIISIETCS 1o TEPPUTOPUATBHOMY MPUHIINITY,
CJIeIOBATEILHO, TOJIYYUTh €€ OeCIUIaTHO MOTYT JIMIIb JIUIA, MTPOKUBAIOIINE
Ha JaHHOM Tepputopuu. JIis HMHBIX NAUMEHTOB JIaHHAs MEIUIIUHCKAs
MTOMOII[h OCYIIIECTBIISICTCS HA BO3ME3HOM oCHOBE. B HacTosiiee Bpems JIUIIb
23% BUY-uHPuUUpPOBaHHBIX MOJYYarOT COOTBETCTBYIOIIEE JICUYEHUE, XOTS
JUISL KapJIMHAJILHOTO M3MEHEHUS CHUTYyallud HEO0OXOJHUMO YBEIUYUTh OXBAT
neyenus g0 60-80%, mnpu 3TOM B HEKOTOPBIX PErHOHAX CTPaHbI
HaOII0Ial0TCs 1epedou ¢ MOCTaBKaMU JIEKapCTB U TecT-cucteM i BUU-
uHumpoBanHeix. Crneayer cormacuthes ¢ MHeHuem J[.A. MenseneBa o
TOM, YTO JIaHHAsl CUTYyallUsl «CTABUT IOJ YyTPO3Y KU3Hb HE TOJIBKO OOJIBHBIX
BUY-undexiumeit, HO U 3T0POBBIX moein”.

Takum o0pa3zom, TpoaHATU3UPOBAH JUIITL HEOOJBIION TUIACT MPOOIIEM,
KAacaromIMXcsi OOmMUX Mep MPeayNpexICHUs IMOCTABJICHUS B OMACHOCTH
3apaxkeHus Jubo 3apaxeHus BUY-undexuumein. Ilyrtsamu mnpeomoneHus
CJIO)KUBILIEECS CHUTYyallMd, HA HaIll B3IV, MOTYT OBITh: a) YCTpaHEHHE
IPOTUBOPEYUN B 3aKOHOJATENIbHOW 0€3e, periaMeHTHUPYIONIEH BOIMPOCHI
npodunaktuku  pacrpoctpanenuss BUY-undexnuu B Poccum;  0)
MPUBJICYEHUE YACTHBIX KOMIIAHMH K BOIpocaM MPOPUIAKTUKUA W JICUCHUS
BUY (mampumep, TOCPEICTBOM CHIDKCHHS HAJOrOBOM  0asbl ISt
OpeANPUHUMATENICH, YYaCTBYIOMMX B OKAa3aHUM MEIUIIMHCKOW TMOMOIIH
auiam, xupymmum ¢ BIUY).

[Omextponnsiit pecypc]. URL: http://www.consultant.ru/document/cons_doc LAW 149096/ (mata oOpameHwus:
25.09.2018) u ap.

2% Meoseoes pacckazan o nepebosix 6 nocmaekax aekapemé oas  BUY-unguyuposannvix | URL:
https://meduza.io/news/2015/10/23/medvedev-rasskazal-o-pereboyah-v-postavkah-lekarstv-dlya-vich-
infitsirovannyh/ (0ama obpawenust 26.09.2018).
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bypounckuii A.A 206

K Bomnpocy o 11e;1ecoo0pa3HoCcTH YCTAHOBJIEHHS

YIOJIOBHOI OTBETCTBEHHOCTH 32 MpeCcTyIJIeHHUeE,
npeaycmorpernoe crarbeii 2004 YK PO

OoHMM H3 OCHOBHBIX HAIPaBIIEHUN NPOTUBOIAEHCTBUSL pPacIpocTpa-
HEHMIO TMPECTYNMHOCTH B Hallle cTpaHe sBisieTcs Oopb0da ¢ KOppymuuew,
KoTopas, nmo MHeHuto IIpesmmenrta Poccuiickonn denepaunu, «...HAHOCUT
CEPBE3HBIN, MPSAMON yiIepO pa3BUTHUIO Poccun»™’. MeHHO II03TOMY YK€ HE
NepBOE  JIECATWIETHE TOCYJIapCTBOM  yIeNseTca 0co00€ BHHMaHUE
MIPOTUBOJICUCTBUIO KOPPYILIMU B JTHOOBIX €€ MPOSIBICHUSIX.

Cdepa myOarUHbBIX 3aKyHOK JABHO MpU3HAHA KOppynuuoreHHoi. Emé B
2010 romy Owuta npunsiTa HamuonanbHas cTpaTerusi MPOTUBOJICUCTBUS
KOpPPYMIMHU, B KOTOPOU K YUCITY OCHOBHBIX HaNpaBJCHUN peau3aliud ObLIOo
OTHECEHO: COBEPIICHCTBOBAHUE YCJIOBUM, MPOLEAYP U MEXAHU3MOB
FOCYIapCTBEHHBIX W MYHUIMNAIBHBIX 3aKyNOK, B TOM 4YHCIE IYyTEM
pacIIMPEHUs] MPAKTUKU MPOBEACHUSI OTKPBITBIX ayKIMOHOB B AJIEKTPOHHOU
dopme, a TakkKe CO3JaHHE KOMIUIEKCHOM (QeaepanbHON KOHTPAKTHOMN
CHCTEMBI, 00€CIIEYNBAIOIIEH COOTBETCTBUE IOKA3aTeJIe€ M UTOTOB BBIIOJI-
HEHUSI TOCYJIAPCTBEHHBIX KOHTPAKTOB IEPBOHAYAIBHO 3aJI0KEHHBIM B HHUX
napamMeTpaMm U yTBEPKICHHBIM TOKa3aTeNIIM COOTBETCTBYIOIIETO OIOKETA;
KaK CPEACTBO IPOTUBOACHCTBHS KOPPYIILIHIL .

Kaxnwsie nBa roma B Poccum mpunumarorcss HanmoHanmbHBIE TJIaHBI
MIPOTUBOJICUCTBUS KOPPYIILIMM, B KOTOPBIX YACJSIETCS 0CO000€ BHUMAaHUE
BOIIPOCAaM TOBBIIICHUS 3P(HEKTUBHOCTH MPOTUBOJCUCTBUS KOPPYILHUUA TPU
OCYUIIECTBJIEHUU 3aKyIllOK TOBAapoOB, paboT, yciayr sl oOecrnedeHus
rOCyIapCTBEHHBIX U MYHUUHMNAJIbHBIX HYXJ. B wactHoctn, HanmonanbHbIM
IJIaH OpoTUBOAeHCTBUA Koppyniuu Ha 2016-2017 romel mpemycmarpuBan
HEOOXOAMMOCTh  pa3pabOTKH  MPEIJIOKEHHHM O  COBEPIICHCTBOBAHUU
HOPMATUBHO-TIPABOBOTO  PETYJIUMPOBAHUS BOIMPOCOB, HAMNPABICHHBIX Ha
60pbOY C HE3AKOHHBIMH JASHCTBHSAMH B chepe MyOTHIHBIX 3aKyIIOK .

6 AcnmpanT KadeIphl YroJOBHOTO NpaBa M KpuUMHHONOrHH FOpHmmueckoif IKOMbl J[aTbHEBOCTOYHOTO
g;ez(epa_nLHoro YHUBEPCHTETA.
" Iymun nompe6osan om ®CB spdexmusnoii 6opwbvr ¢ koppynyueii. TACC. 05.03.2018 2. [Anekmponnviii
ecypc]. // URL: https://tass.ru/politika/5008625 (0ama obpawenus : 27.10.2018).
*® HannonasbHas cTpaTeris IpOTHBOASHCTBHS Koppymuu (yTB. Ykasom Ilpesugenta P® ot 13 ampens 2010 T. Ne
460) // URL: http://base.garant.ru/12174916/#ixzz5V{PvQihp ([Jaa obpamenms : 27.10.2018).
%% HanuoHabHbI# mian npotuBoercTBrs Koppynumu Ha 2016 - 2017 roasr (yrB. Ykazom IIpesnnenta PD or 1
anpesst 2016 . N 147) // URL: http://base.garant.ru/71364578/#ixzzSVIUDVPzG ([ata oopamenus : 27.10.2018).
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B nensx peryiaupoBaHus OTHOIIEHWH, HANpaBJICHHBIX Ha oOecleueHue
rOCYJapCTBEHHBIX U MYHHUIIUTATBHBIX HYK/I B IEISIX MOBBIIICHUS 2 (HEKTUB-
HOCTH, Pe3yJIbTATUBHOCTH OCYILECTBIICHUS 3aKyIOK TOBApOB, padOT, YCIYT,
oOecrieyeHusl TJIACHOCTH U TMPO3PAYHOCTH OCYIIECTBICHUS TaKUX 3aKYIOK,
NpeIO0TBpAIEHUsT KOPPYIIMU U APYTUX 3J0ynoTpebdieHui B cepe Takux
3aKymnok ObL1 npuHIT Denepanbubiii 3akoHa PO ot 05.04.2013 roga Ne 44-
@3 «O KOHTPAKTHOM cuUcTeME B cpepe 3aKylnoK TOBapoOB, padOT, yCIyr AJis
o6ecredeHns roCy1apCTBEHHBIX M MyHHIUMAIBHBIX HYKI» ..

[1aTh €T AEHCTBUS MPAKTUKKA MTPUMEHEHUS JaHHOT'O 3aKOHOJATEILHOIO
aKTa CBUIETEIHCTBOBAIM O HEOOXOJUMOCTH MpuUATHE Mep (B TOM YHCIE
YrOJIOBHO-IIPABOBOTO  XapakTepa), HaIpPaBICHHBIX Ha MPOTHUBOJICUCTBUS
MMEIOIIMM MECTO aKTaM pa3JIndyHOIO PoJa 3J10yHNoTpeOJeHUil CyObeKTaMu,
YYaCTBYIOIIMMU B IMyOIUYHBIX 3aKYITKaX.

23 ampenst 2018 1. B memaX MPOTHBOJCUCTBUS HapyIICHUSIM B cdepe
MyOJIMYHBIX 3aKYIOK 3aKOHOJATE b YCTAHOBUII YTOJOBHYIO OTBETCTBEHHOCTD
B pamkax cr. 200" VK P® «3noynorpebiaenus B cdepe 3aKymoK TOBAPOB,
paboT, ycayr st oOecredeHusi TOCYAApPCTBEHHBIX WM MYHUIIUIATbHBIX
HYXI.

B coorBerctBuM ¢ 4. 1 cr. 200" YK P® mnpusHaercs MpecTYIHBIX
HapylIeHUe 3akoHoaaTrenbcTBa Poccuiickon @enepanmu O KOHTPAKTHOU
cucteMe B cdepe 3akymok TOBapoB, paboT, yciayr st oOecrnedeHus
TrOCYJapCTBEHHBIX M MYHUIUNAIBHBIX HYXJ paOOTHUKOM KOHTPAKTHOU
CITY>KObI, KOHTPAKTHBIM YIPABJISIONIMM, YJIEHOM KOMHCCHUU IO OCYIIECT-
BJICHUIO 3aKYNOK, JIMIIOM, OCYIIECTBISIONIMM MPUEMKY [OCTABICHHBIX
TOBApOB, BBIMOJHEHHBIX pabOT WIM OKa3aHHBIX YCAYr, JUOO WHBIM
YIOJIHOMOYEHHBIM JIUIIOM, MPEICTABISIONINM WHTEPECHl 3aKkazuuka B cdepe
3aKyIOK TOBapoOB, paldOT, yCIyr i OOECIEeUeHHUs] TOCYJapCTBEHHBIX WIIH
MYHULHUNAIBHBIX HYX]I, KOTOPBIE HE SIBIIAIOTCS JOJDKHOCTHBIMU JIUIIAMU HIIH
JIUIIaMH, BBITIOIHSIONIMMHU YIpaBieHYeCKHEe (QYHKIUU B KOMMEPUYECKOU WU
WHOW OpTaHU3alMM, €CIIM ATO ACSIHHUE COBEPLICHO U3 KOPBICTHOM WJIM MUHOMN
JUYHOU 3aMHTEPECOBAHHOCTH U MIPUUYUHUIIO KPYIHBIN yi1iepO.

Kak crnenyer u3 npuBe€HHOW HOPMBI, YCTaHABINBASI OTBETCTBEHHOCTD
3a IpPECTyIHbIE HapylleHus 3akoHopareinbcTBa Poccuiickoii depepaunu o
KOHTpPaKTHOM cHUCTeMe B cdepe 3aKylmoK TOBapoB, padoOT, YyCIyr yis

0 Denepanprprii 3akoma PO ot 05.04.2013 roma Ne 44-03 «O KOHTPAaKTHOMH cHcTeMe B cepe 3aKyloK TOBApOB,
pabor, ycayr 1usi obecredeHus rocyIapcTBEHHBIX M MyHHIMITATBHBIX Hyx 1 // URL: http://www.garant.ru/products/
ipo/prime/doc/70253464/
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oOecreueHrs TOCyAapCTBEHHBIX WM MYHUIIMIAIBHBIX HYXJI, 3aKOHOJATENb
clenan akieHT B CHOPMUPOBAHHOM COCTaBE MPECTYIUICHUS, MPEIyCMOT-
perom €.l cr. 200" VK P®, Ha mOpu3HAKe CICLHATBHOTO CyOBEeKTa
npectymieHusd. CyObeKTOM 0003HAUYCHHOTO B 3aKOHE 3JI0YIOTPEOICHUS
BBICTYMAIOT YEThIPE PA3HOBUAHOCTU (PU3UYECKUX JHUI, KOTOPbIE B CHILY
NPSIMOTO yKa3aHUs 3aKOHA HE SABJISIOTCS JOJDKHOCTHBIMHU JIMIIAMU  WIIH
JIUIIaMH, BBITIOJTHSIONIMMHU YIIpaBjieHYECKHEe (YHKIIMA B KOMMEPUYECKOU HIIH
WHOM OpraHu3alyi.

[lo HamiemMy MHEHHWIO, TOJOOHBIA IIAar 3aKOHOJATEIsT ObUT BIIOJIHE
JIOTUYEH, MOCKOJIBKY B COOTBETCTBUU C 4. 1 ¢T. 107 denepanbHOTO 3aKOHA OT
05.04.2013 1. Ne 44-@3 «winna, BAHOBHBIE B HAPYLWIEHUH 3aKOHOJATEIBCTBA
P® u uHBIX HOPMATUBHBIX MMPABOBBIX AKTOB O KOHTPAKTHOU cucTteMe B chepe
3aKyIOK, HECYT JUCHUILIMHAPHYIO, TPakIaHCKO-TIPABOBYIO, aIMUHUCTPATHUB-
HYIO, YTOJOBHYIO OTBETCTBEHHOCTh COTIACHO 3aKOHOAATEIbCTBY PD» '

Jlo npumstast cr. 200° VK PD HempaBoMepHbIe IeHCTBHS B (opme
HapylICHUsl 3aKoHoAaTenbcTBa Poccuiickon denepanuu O KOHTPAKTHOM
cucteMe B cdepe 3aKylmok TOBapoB, paboT, yciayr misi oOecrnedeHus
rOCYJJapCTBEHHBIX WJIM MYHULIIMNAIbHBIX HYXK/I JIII, IPU3HABAIUCH YTOJIOBHO
HaKa3yeMbIMH TPU HAJUYUU COOTBETCTBYIOIIUMX MPU3HAKOB COCTABOB
COOTBETCTBYIOIIMX MPECTYIUICHUH JIUIb ISl TeX, KTO 00Jajai CTaTycoMm
JOJDKHOCTHOTO JIMIIA WX JIWIlA, BHITTOJHSIONIETO YIIpaBlieHUeCKUe (QYHKIUU
B KOMMEPYECKOMN WUJIM NHOU OpPTaHU3allH.

ITo cnpaBegmmBomy ytBepxkaeHuto Komurera ['ocygapctBennoi J{ymbl
[0 TOCYJJAPCTBEHHOMY CTPOMUTEIBCTBY M 3aKOHOJATENBCTBY «...HapYILICHHUS,
CBA3aHHBIE C LEJIAMH OCYIIECTBICHUS 3aKyNOK, OMNPENEICHUEM IEHBI
rOCyJJapCTBEHHOTO WJIM MYHUIIMIAIBHOIO KOHTPAKTa, 3aKIOUYEHUEM HIIH
WCIIOJTHEHUEM TOCYJapCTBEHHOI'0 WM MYHHUIIMIAIBHOIO KOHTPAKTa W
COBEpILIAEMBIX M3 KOPBICTHOW WM WHOW JMYHOW 3aMHTEPECOBAHHOCTH, HE
MOXET paccMaTpUBaTbCA KaK YrOJOBHO HakKa3yeMmoe 3JI0ynoTpeOjeHue
CIIyKEOHBIM TIOJIOKEHUEM, TIOCKOJbKY OSTH HapYIIEHUS COBEPIIAIOTCS
MPEJCTABUTEISIMA  3aKa34MKa, KOTOPbIE HE SBIAIOTCS JOJDKHOCTHBIMU
munamMu (Hampumep, pabOTHUKaMHU KOHTPAKTHOM CIy>KObI, KOHTPAKTHBIMU
YIPaBISIONMMHU, YWICHAMHA KOMUCCHUU MO OCYIIECTBICHUIO 3aKYIOK, JTUIIAMH,

1 O kouTpakTHO# cHcTeMe B cepe 3aKyMOK TOBAapOB, paGoT, YCIyr Ui OBECHEUeHHs TOCYIAPCTBEHHBIX H
MYHHIMNATBHEIX Hyka: Penepanbabiii 3akoH ot 05 anpenst 2013 1. Ned4-03 (pen. ot 03.08.2018) / denepanbHbit
3akoH Poccuiickoit @eneparuu // http://www.consultant.ru/document/cons_doc LAW 144624/
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OCYIIECTBISIIOIMMU  TIPUEMKY TMOCTABJICHHBIX TOBAPOB, BBIIOJHEHHBIX
paboT, OKA3aHHBIX YCIYT)» .

[IpaBonpuMeHUTENBHA MPAKTUKA MUIAa [0 MYyTH MPUBICYEHUA K
OTBETCTBEHHOCTH JIWII, IIPEACTABIISIONINX UHTEPECHl TOCYAAPCTBEHHBIX WU
MYHULMIIAIBHBIX 3aKa3YMKOB, a TAKXKE JIMII, UCIOJHSIOIINX TOCYJapCTBEH-
HbIC WM MYHUIIMOAIbHBIE KOHTPAKTHI, 32 JACHCTBUS, 00OPa3yIOIIUE COCTABBI
XUIIEHUS YY>KOro HMyIllecTBa (damie Bcero B (opMe MOIIEHHUYECTBA),
KOMMEPYECKOI0 MOJAKYIA WX B3ITOUHUYECTBA.

JlocTaTO4HO pacnpOCTpaHEHHBIE Cllydah, KOrja CYIIECTBEHHBIC
HapyIlIeHUs KOPPYMNIIMOHHOTO XapakTepa B cdepe 3aKylnoK TOBapoB, padoT,
yCIYr JJIg OOECIeUeHMs] TOCYAAapCTBEHHBIX WM MYHUIUMIIAIBHBIX HYX]I
OKa3bIBAIOTCSl BHE YTOJIOBHO-TIPABOBOM OILIEHKH, MOTPEOOBATIN YCTAHOBJICHUS
YTOJIOBHOM OTBETCTBEHHOCTH ITYTEM BBEACHUS «3aKYMOYHBIX) crareii’® B
YTOJIOBHBIN 3aKOH.

Hccnenyst Bompoc O 11€71eCO00pa3HOCTH  YCTAHOBJICHHUSI YTOJIOBHOM
OTBETCTBCHHOCTH 3a IPECTYIHbIE HAPYIICHUS 3aKOHOJATENLCTBA Poccuii-
ckoii denepanii 0 KOHTPAKTHOM cucteme B cdepe MyOJUUYHBIX 3aKYIMOK
HEJIb3S1 HE OTMETUTH, YTO B YTrOJIOBHO-IIPABOBOW JOKTPHUHE HA IPOTSKCHUU
pslla JIeT aKTUBHO BEAETCA JUCKYCCHUS OO0 YMECTHOCTH M Pa3yMHOCTH
KpUMHUHAJIM3AIMAd  OOIIIECTBEHHO OMAaCHBIX JIGSHUH B BHAC HOBBIX
CaMOCTOSITEJIbHBIX TPECTYIUIEHUM, OCYIIECTBIAEMAasl B ILEISAX COBEPIICHCT-
BOBAaHUs JICUCTBYIOIIEr0 YrOJIOBHOIO 3aKOHAa. B paMkax 3TOW NEepMaHEHTHO
BO3HUKarwomen auckyccuu b.B. BomkeHkuH oTMmedas, 4To OOJIBIITMHCTBO
BHOCHUMBIX Ha OOCYXJCHHE 3aKOHOIPOCKTOB «BBI3BAHO OIMMOOYHBIM H
HAaWBHBIM TIPEJICTABIICHUEM O BO3MOXHOCTH C IIOMOIIBK) BBEICHHUS
YIOJIOBHOM OTBETCTBEHHOCTH WJIM Y)KECTOUCHHUSI CAHKIUW JICHCTBYIOIIETO
3aKOHA PAa3peIINTh PA3JTUYHBIC CIIOKHBIE COIMAJIbHBIC MPOOJIEMBI» 264

CoatuM, CcKopee BCEro, CTOUT coracuTbesd. OIHAKO perjiaMeHTHpYS

2 Cm. moapoGuee: 3akmouenne Komurera [ocymapctBennoit JlyMbl 10 TOCYIapCTBEHHOMY CTPOHTENBCTBY H
3aKOHOJATENbCTBY 0 npoekTe PenepanbHoro 3akoHa Ne 410960-7 «O BHeceHMH U3MEHEHUI B YTOJIOBHBIN KOJEKC
Poccuiickoit @enepanun u crateio 151 YronoBHo-nponeccyanbHoro koaekca Poccuiickoit denepanum» (B Lemsx
YCHUIIEHHSI OTBETCTBEHHOCTH 3a HapyIIeHHs B cQepe 3aKylmoK TOBapoB, paboT, yciayr mIsl oOecrnedeHus
rOCYapCTBEHHBIX U MYHULIAIIATIbHBIX HYXT). [OnexTponHsIit pecypc]. I URL:
http://asozd2c.duma.gov.ru/main.nsf/%28Spravka%29?0penAgent&RN=410960-7 (nata oOpamenus : 27.10.2018).
W3y YUCIY «3aKyMOYHBIX» Mbl OTHOCHUM: CT. 200 VK P® «3noynotpebiieHus B cepe 3aKylmoK TOBapoB, padoT,
YCIyr [T 06ecredeH s ToCyIapCTBEHHBIX WM MYHUIMIANBHBIX Hykm»; cr. 200° VK PO «Ilogkyn paGoTHHKA
KOHTPAKTHOH CIy>KObI, KOHTPAKTHOTO YHPABJISAIOIIET0, WICHa KOMHUCCHH O OCYIIECTBICHHUIO 3aKynmok»; cT. 304
«[IpoBokanusi B3STKH, KOMMEpYECKOTo MojKyna 0o mojakyna B cdepe 3akynok Juis olecrieueHus
TOCY/IapCTBEHHBIX WJIM MyHUIUTIATBHBIX HYXKI).

264 Bomkenkun b.B. M36panusie Tpymel. o yromoseoMmy mpasy i kpumurOmornx (1963-2007 rr.). CII6, 2008.
C. 666.
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OTBETCTBCHHOCTh IIPECTYITHBIE HAPYIICHUS 3aKOHOJATENLCTBA Poccuiickou
denepannn 0 KOHTPAKTHOM CHCTEME B cepe 3aKymoK TOBapOB, padoT, yCIyT
st obecriedeHus: TOCYAApCTBEHHBIX WM  MYHHUIMOAIBHBIX — HYXI,
3aKOHOJIaTeNb, KAK MPEACTABISAETCSA, CTPEMUJICS HE K Pa3pelICHUI0 KaKOM-
a1M00 CJIOKHOW COLMAIbHOM MpoOJIeMbl, a TpeciieloBajl 1ejlb — 3aM0JHUTh
UMEIoIUKCS Tpobesl B YroJOBHO-NIPABOBOM OXpaHE OTHONIIEHUWA B
0003HauEHHOM cdepe.

B nacrosimiee Bpems eni€ Ha HauaTO MIMPOKOE OOCYKIEHUE POOIEMBI O
npezaenax KpUMUHAIM3AIUU Pa3IMYHbIX 00IIECTBEHHO OMACHBIX MPOSIBICHUIN
B cdepe MyOJMYHBIX 3aKYyTMOK, Aa U JaHHAs MyOJIMKAIUs — JUIIb MPOJIOT K
rNIyOOKOMY TEOPETHYECKOM HCCIEOBAHHUIO B BOINPOCE O COIMAIBHO-
MIPaBOBBIX MPEANOCHUIKAX YCTAHOBJIEHUS YTOJIOBHOW OTBETCTBEHHOCTH 32
MpecTyIUICHHE, IPeaycMOTpenHoe craTheil 200° VK Pd.

C npunatuneM 0003HAUYECHHBIX 3aKOHOJATEIBHBIX HOBEIT paboTa Mo
MIPOTUBOJICUCTBUIO KOPPYMNIIMOHHBIM MPOSIBJICHUSAM B cdepe 3aKyrnoK He
npekpatwiack. Tak, 28 uronda 2018 r. Ykazom Ilpesumpenra Poccurickoun
Oeneparun Ne 378 Obu1 yTBepxkaeH — «HarmoHanbHBIM — IUIAaH
npoTtuBojiericTBus koppynuuu Ha 2018 - 2020 roge», B KOTOPOM OCHOBHOM
yIoop JejiaeTcsi Ha oOpraHuzaiuio npoduiakTHYecKo paboTel B cdepe
«COBEPILECHCTBOBAHUA MEp MO TMPOTUBOACUCTBHIO KOpPpYyHUuu B cdepe
3aKyIOK TOBAapoOB, paldOT, yCIyr g OOECIEeUeHHUs] TOCYJapCTBEHHBIX WIIH
MYHUIIMTIATBHBIX HYXJI M B cdepe 3akylmok ToBapoB, paboT, yCiIyr
OT/ICIBHBIMH BHAAMH IOPUINYECKUX JTHI . A 3TO 03HAYAeT, YTO B CAMOM
OomkaimieM OyaymieM MOTpeOyeTcss MPUCTYNUTh K  TEOPETUYECKOMY
OCMBICJICHHIO OCHOBAHMI M MPENesoB KPUMHHAIMU3ALUU MPABOBBIX HOPM,
YCTaHABIMBAIOIIMX OTBETCTBEHHOCTD 33 paccMaTpuBaeMbie aesHus (cT. 200°
YK P®) 1 UHBIX «3aKyNOYHBIX» CTATEM.

M3n0)keHHOE  MO3BOJISAET  MNPEANOJOXKUTh, YTO  TEHIACHLHS IO
MIPOTUBOJICUCTBUIO KOPPYNIMHU B chepe MyOJUUYHBIX 3aKYIOK, B TOM YUCIE U
MepaMHu yTOJOBHO-TIPAaBOBOTO Xapakrepa, Oyner HalOupaTh OOOpOTHI.
['maBHOE, 4TOOBI BCE e Obula BbIpaOOTaHa CTpaTErusi B ONEPATUBHOM
W3MEHEHUU YTOJIOBHOTO 3aKOHA, a YIOJIOBHASI MTOJIMTHKA CTajia Obl, HAKOHEII,
IIPOYMaHHOM.

263 yka3 Tlpesuaenta PO ot 29.06.2018 Ne 378 «O HanpmoHaasHOM IITaHe MPOTHBOACHCTBHS KOppyrun Ha 2018-
2020 romer». [DnekTponHskIi pecype]. / URL: http://www.consultant.ru/law/hotdocs/54152.html/ (mata obpamenus
:27.10.2018).
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Boaxoe K.A.”®

IlonsiTue OLITOBOI KOPPYNIIUU M OLIEHKA €€ COCTOSTHUSI

OnHolt M3 OCTpPBIX MPOOJIEM COBPEMEHHOTO POCCHUHCKOTO OOIIeCTBA
ABJISIETCS  KOPPYIILMS, KOTOpas mMopa3uia pa3jidyHble OOIIECTBEHHBIC
OTHOILIEHUS, BKJO4Yas ObITOBbIE. CErojHd MO PEUTHHTY MEXIyHapOIHON
oOiecTBeHHOW opranu3anuu Transparency International Poccusi 3anumaer

135-e mecto u3 180 crpan mupa® .

[Ipy >TOM B3KCHEPTHI OTMEYAIOT
NAJbHEMIIYI0 TEHACHIWIO YXYJAUICHWS CUTyallud B HAII€W CTpaHe.
ExenHeBHO CTalKuBasCh C TMPOSBICHUSIMU KOPPYNIIMH B  OBITOBBIX
OTHOLICHUSIX POCCUUCKHAE TPa)KJIaHE HECYT HE TOJbKO 3HAYUTEIIbHBIC
(MHAaHCOBBIE TIOTEPH, HO U TEPSAIOT YBAKEHHE K TOCYIapCTBY Kak
BaXKHEUIIEH Qopme opraHuzaluu MNOJUTHYECKON BJIACTH; MOPU STOM Y
HACEJICHUS Pa3BUBACTCS HUTHMIIMCTHUYECKOE OTHOIICHUE K MPaBy U 3aKOHY;
MIOHMKAETCSl YPOBEHb NIPAaBOBOTO CO3HAHUSI W KyJIbTypbl. (OXBaThIBas
3HAQYUTEIbHBIE  MAacChl  HAceJIeHWs, OBITOBas  KOPPYIIMS  CO3/aeT
ONarompusITHYl0 TIOYBY JUIsl TIOJIUTUYECKOW W JE€JIOBOM KOPPYIIIUH,
YTBEPXKIAET B OOIIECTBE JOKHOE MPECTAaBICHUE HE3HAYMTEILHOIO pPHCKA
HETAaTUBHBIX IPABOBBIX ITOCIEICTBUM KOPPYILHUH, YTO B KOHEYHOM HTOIE
MOBBIIIAET HWHTEHCUBHOCTh KOPPYNUHMOHHOTO JAaBJICHHUS TpaxJaH Ha
pa3IMYHbIC OPraHbl BIIACTH.

OueBUIHO MO3TOMY Ha OYEpPEIHOM 3acemanue npesuauyma Cosera
0 TIPOTUBOJICHCTBUIO KOPPYIIIHHU, cocTosiBITUMCs 27 okTsiopsa 2017 rona, B
YHUCJIe BaXXHBIX BOMPOCOB MPOTHUBOJCUCTBUSI KOPPYILHUH OBUIM 3aTPOHYTHI
MEpBl TPEAYNpPexIACHUST OBITOBOM KOPPYNIMH B 3ApPaBOOXpPAHEHUU U
BBICIIETO0 MPO(ECCHOHATBLHOIO 00pa30BaHMs, a TakKe aKIEHTUpoBaia
BHHMAHHE HA OCHOBHBIX IPOOIEMHBIX BOIIPOCAX B JaHHOI cdepe’™.

TepMuH «OBITOBasE KOPPYMHIMS» BIEPBBIE JIETAJBHO YIOMSHYT B
HarmuonanbHoM 1miane npotuBojenrcTBus koppymnuuud Ha 2010-2011 ropsi,
yTBep)KIeHHOM YkazoMm Ilpesmpentom P® or 31 wuroma 2008 ropa.
VYkazanubeiM  nokymMeHTOM [Ipesunent P® oOs3an  [loaHOMOYHBIX

266 N .
Hupexrop HanpHeBocTouHOTO ¢ummana DPI'BOY BO «Poccwiickuii TOCYZapCTBEHHBIH YHUBEPCHUTET

MPaBOCYIMS», K.10.H., TOI[CHT.

27 Hnoexc socnpusamus koppynyuu-2017 / Oguyuansueiii catim Tpancnepencu Humepnewnn [Dnexmponnwitl
pecype].  Peswcum  oocmyna:  WWW.URL:https://transparency.org.ru/research/v-rossii/indeks-vospriyatiya-
korruptsii-2017-polozhenie-rossii-ne-izmenilos.html - 01.10.2018.

6% 3acemanne npesuauyma CoBera 1o nportuBojaeicTBUi0 Koppynuuu / OdunmaneHbiii caiit [lpesunenra PO
[Dnextponnsiii pecypce]. Pexxum moctyma: WWW.URL:http://kremlin.ru/events/administration/55950 - 01.12.2017.
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npencraButeneit Ilpesunenra PO B (eaepanpbHbIX OKpyrax IpoaHaIu-
3UpOBaTh MNPUHUMAEMbIE OpPraHaMu TOCYJAPCTBEHHOW BIACTU CYOBEKTOB
Poccuiickon @enepanny Mepsbl MO0 MPOTUBOAEHUCTBUIO KOPPYIILIMK B OpraHax
MECTHOTO CaMOYIpaBJ€HUS, VYAECIUB O0co00€ BHHUMAaHHE MepaMm 1o
YCTPAHEHUIO YCJIOBHUM, CIOCOOCTBYIOUIMX COBEPLICHUIO KOPPYMIHUOHHBIX
MpaBOHAPYUIEHUH, C KOTOPBIMH TPa)KJaHE BCTPEUAIOTCS HAMOOJee YacTo
(bbITOBas koppymIMs). B manbHeleM MaHHBIM TEPMUH TaK)Ke Halllesl CBOE
yrnoMuHanve B HanuoHanbHOM IUTaHE NPOTHUBOACHUCTBUS KOPPYILIMKA Ha
2016-2017 ronpl, yrBep:xkaeHHoM Yka3oM IIpesuaentom P® ot 01 ampens
2016 roma, B kotopom nepen ['enepanbHOM npokyparyport PO mocraBneHo
WCCIICIOBAHUE KOPPYNUMUHM U TMPAKTHUKA €€ TNPUMEHEHUS [JI1 CHUXCHHS
YPOBHS GBITOBOM KOPPYIILHU" .

Bompocamu  mpOTHMBONEUCTBHUS ~ pa3IMYHBIM  BUJAM  YTOJOBHO-
HAKa3yeMOW KOPPYILHH MOCBIIIEHO JOCTATOYHOE KOJINYECTBO CIIEIIUATIbHBIX
pabot, cpeau kotTopbix Tpyabl: b.B. Bomwkenkuna, A.W. Jloarosoi,
T.b. bacosoii, A.B. bpuwmumanrtoBa, A.D. Xammnckoro, II.A. KabGanona,
B.C. Komuccaposa, B. H. KyapsBuea, B.A.Homokonosa, IO.E. Ilyno-
BoukuHa, A.W. Papora, A.W. YUyuaesa, [1.C. Sluu u np.

B Toxe Bpems BONpOCHl OBITOBOM KOPPYNIMH B HOPUAMYECKOM
JUTEPATYPE OKA3AIMCh MAJION3YYEHHBIMU. /[0CTaTOUYHO CKa3aTh, YTO CErOAHS
B [IPAaBOBOM HayKe OTCYTCTBYIOT CIIELMalIbHbIE MOHOTpaduuecKkre padoThl 1O
JaHHOW TpoOnemMe, Kak CIEJCTBUE OCTAIOTCS HEPa3pelICeHHBIMH MHOTHE
BOKHBIC AaCMEKTHl OBITOBOW KOPPYILMHU: TOHSATUM, MPU3HAKU U (HOPMBI
MPOSIBJICHUSI OBITOBOW KOPPYIILIUH U T.II.

Takum o00pa3oM OTCYTCTBHE YETKOTO MpeACTaBiIeHUs O (EeHOMEHe
«OBITOBOM KOpPYMIMHUY» TPHUBEJIO HAC K HEOOXOAUMOCTH MPOBEACHUS
COLIMOJIOTUYECKOT0 OmIpoca HacelieHHusl JlalbHEBOCTOUHOrO pernuoHa (BCEro
141 genoBeK) A OIICHKA MAacIITa0OB JJAHHOTO SIBICHMS, 4 TAK)KE BEIPAOOTKE
MPEJIOKEHUH, HAITPABJICHHBIX HA MPEAyNpexIeHUe ObITOBOM KOPPYIIIUU.

[Ipexkne Bcero, Mbl MONBITAIMCH MOHATH, YTO CETOMHS MPEACTABISAECT
coboit OwiTOBast koppynuus. Kak yxe oTmedanoch, TEPMUH «OBITOBas
KOppYILUSD» YIIOMUHAETCA B OTACIBHBIX HOPMATHUBHO-NPABOBBIX AaKTaX,
OJIHaKO O(PUIIMATILHO OH HUTJIE HE pacKpbiBaeTcs. [Ipu 3TOM B IOpUANYECKON
HayKe TaK)Ke HET €IMHOTO MOHUMAaHMSI O CYIIECTBEHHBIX NMPU3HAKaX OBITOBOM

29 pocemiickas rasera. 2016. 13 ampens.

206



70
OOBIYHO TpPU PACCMOTPEHUU JIAHHOTO BHUJIA KOPPYMIUU

KOPPYIILHH °
UCCIIEIOBATENIA TPUHUMAIOT BO BHUMAHUE, YTO OCHOBAHUEM THUIIOJIOTU3ALIUU
OBITOBOM KOPPYMIIMHU BBICTYNAET CTENEHb Y4YacTHsl TPaxJaH B COBEPILICHUU
KOPPYILHOHHBIX CIEIOK . B CBSA3M ¢ 4eM, JaHHBIH BHI KOPPYIILHH Yalle
BCEr0 paccMaTpUBAIOT HAPSAYy C TAKUMHU (pOopMaMH MPOSIBICHUS KaK JeI0oBast
KOppyHniuss ¥ Koppynius BepxoBHOW Biactu. [lpu 3Tom cnenuanucramu
OTMEYAEeTCs, 4YTO OBITOBAas KOPPYIIMS TOPOXKIAECTCS B3aUMOJIEHCTBUEM
PAIOBBIX TPaXKJIaH U YMHOBHUKOB U B HEE BXOMST PAa3IUYHbIE MOJAPKU OT
rpaXaaH M YCIYyrH JOJDKHOCTHOMY JIMIy W WieHaM ero ceMbu. K sToit

272
. Bwmecte ¢ Tem

KaTErOpUM TAKXKE OTHOCUTCS KYMOBCTBO (HEHOTHU3M)
noAOOHBIA  YOPOIIEHHBIM MOJAXOJ 3aTPyAHSET TOHMMAaHUE JaHHOTO
(eHoMeHa, MOCKOJbKY B OOJIBIIMHCTBE CIIy4aeB JIFOOOW BUJ KOPPYHIUs
BO3MOXEH UMEHHO MEXY IpakJaHaMU U JIOJHKHOCTHBIMU JIUIIAMHU.

Mpbl MONBITANKCH BBISIBUTH MHEHHE HACEIIEHHE O TOM, 4YTO COOOM
IpeACTaBsAeT ObITOBas KOppymuus. Pe3ynabTaTbl UCCIe0BaHUSI CBUIETEIb-
CTBYIOT, YTO TPH YETBEPTH TPa)kJaH OTHOCAT K HEH 3JI0yMmOTpeOICHHUS
JOJDKHOCTHBIX ~ JIMIT B TPOIECCE TIMOBCEAHEBHOM KU3HEACATEIbHOCTH
IrPaXXJaHUHA U €T0 CEMbHU; KaXbIA JEBITHIA ONPOILICHHBIM B3ITOYHUYECTBO;
CTOJIKO JK€ 3JI0YNOTpEOJICHUE CIIY)KEOHBbIM TOJOKEHUEM B JIMYHBIX
WHTEpecax ¢ TMpeoOiagaHue COOCTBEHHBIX HHTEPECOB B  ymiepd
OOIIECTBEHHBIX; KaXIbI OJAMHHAIIATHIA PECIOHJICHT Tojaraer, 4To
OBITOBas KOPPYIIMA 3TO HCIOIb30BaHUE JTOJDKHOCTHBIM JIMIIOM CBOUX
BJIACTHBIX MOJTHOMOYMI W JIOBEPEHHBIX €My IpaB B IEJSAX JTUYHOW BBITOJIBI.
N3 pe3ynbTaToB oOmpoca MOXHO CAelaTh BbIBOJI, YTO HACEICHUE B
JOCTAaTOYHOM cTerneHu HHGOPMUPOBaHO O (Gopmax MNPOSABICHHS OBITOBOU
Koppynuus. Mexay TeM KaKAbli YETBEPTHIM I'Pa)KJaHUH MMEET HEBEPHOE
NpeACTaBIeHHEe O HEeW, 4YTO eme pa3 NOATBEPKIAET HE0OXOIUMOCTh
MIPOBEICHHUS CTICIIMAIBHBIX MEPOTIPUSATUI HAPABICHHBIX HA OOJiee MUPOKOE
MH(QOPMUPOBAHUE TPAXKJAH O OBITOBOW KOPPYHIIMU M HETEPIUMOCTU K €€
POSIBIICHUSIM.

7 CanproBa A. A., Kynpsmos K. B. «Koppymius» 1 «OsIToBast KOPPYIIIHS»: COOTHOIICHHE TIOHATHIH, aKTyalbHBIE
npo0iemMsl poTuBoaeiicTBus // HaydHo-MeToan4ecKuid eKTpoHHBIN XypHan «KonuenT». 2016. T. 17. C. 664—
668

21 AxmeroBa H.A. Tlpobnema Tumonormsamun koppymuud // BecTHuk BoNrorpaackoro rocyaapcTBEHHOTO
yausepcureta. Cepust 5: FOpucnpynenmus. Beimyck Ne 2. 2011. — C. — 95.

272 Koppynuust // Buxumeamss — cBoOomHON oHumknonenun // Pexum gmocryma: WWW. URL:
https://ru.wikipedia.org/wiki/ - 02.10.2017
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BaxxHoit 3aaueit ucciieqOBaHUA CTAJIO BBIABJICHUE MAaCIITA00B OBITOBOI
Koppynuuu B JlampHEBOCTOYHOM pernoHe. Pe3ynbrarsl ompoca HacelaeHHs
MOKa3aJld, YTO TMOJOBUHA OIMPOIICHHBIX OLIEHUBAIOT JAHHYIO MPOOJIEMY Kak
HeOmaronpusaTHyo. Ilocinennee  00CTOATENHCTBO — TpeOyeT  MPHHSITHUS
CHEIUaIbHOM TporpaMMbl 1O BONpPOCaM MPOTHUBOJEHCTBUSI  OBITOBOM
KOPPYIILIAHA, B TOM YUCJIC HA PETHOHATHHOM YPOBHE.

B xadyecTBe MpUYMH BOSHUKHOBEHHS OBITOBOM KOPPYITIIUH PECIIOH/ICHTHI
Ha3BaJIM: MPEXKIE BCEro, HECOBEPIIECHCTBO MPABOOXPAHUTEIHHOM CHCTEMBI
(51 %), HuU3KMl ypoBeHb NPaBOBOM KynbTypbl HaceneHus (44,6 %),
HEaJIeKBaTHOCTh HakazaHusi 3a (¢aktel koppymuuu (40,4 %), nanee,
HECTaOWJIbHYI0 JKOHOMMYECKyr curyamuio (38,2 %), Hepa3BUTOCTH
IrpaXkJaHCKOI0 OOIECTBAa U OTCYTCTBHE OOIIECTBEHHOT0 KOHTpoJs (36,1%),
U HEKOTOpBIE JpYyrue: HU3Kas 3apaboTHas Iiata paOOTHUKOB OIOJKETHOU
cheppr (36,1 %), BO3MOKHOCTH MPHHATHS CAUHOJIMYHOTO PEIICHUS
JTOJDKHOCTHBIMM ~ JIMIITaMHU, CcBoOoaa mpuHaAtus pemeHuin (34 %),
HaIlMOHAIBHBIC TpaauIuK, MeHTanuTeT (17%), Hamn4Yue aTIMUHUCTPATUBHBIX
OapbepoB B TIpOIECCE pealu3alliyd TOBCEIHEBHBIX MpPaB U HWHTEPECOB
(12,5 %).

Pe3ynbTaThl POBEJEHHOIO MOHUTOPHUHTA TO3BOJIMIIA OINPENETUTh TPHU
IpyNIbl OBITOBBIX OTHOIIEHUN Hanbojiee KOppyMIUpOBaHHBIE B JlambHEBOC-
ToyHOM peruoHe. llepBas (BrICOKOKOppyMIHMpOBaHHasi): 1) 3apaBooxpa-
HeHnne (65,9 %); 2) npaBooXpaHUTENbHAS AEATEIbHOCTh (MOJULMS, TPOKY-
patypa, nesrenbHocth ['MIBJIJI u np.) (61,7 %); 3) nesTenbHOCTh MYHH-
UMNAJIBHBIX OPraHOB M OpPraHoB MeCcTHOro camoymnpasiieHusi (53,1 %); 4)
KWIMIIHO-KOMMYHalbHble ycayru (48,9%). Btopas (cpemHekoppymmupo-
BaHHas1) BOIILIM 00pa30BaTEIbHBIC YUPEIKICHUS Pa3HOTO YPOBHs: 1) BhICIINE
obpazoBarenbHbie yupexaeHus (40,4%); 2) noiikoibHbIE 00pa30BaTEIIbHBIC
yupexaeHus (29,7 %); 3) cpennue oOpa3zoBarenbHbie yupexaeHus (29,7 %).
Hakonen, TtpeTbs rpymnmna (HU3KOKOPPYMIIMPOBaHHAs) 1) macmopTHO-
BU30BYIO JAeITeNbHOCTh (23,4 %); 2) cdepy NEHCHOHHOTO M COIUATIBLHOTO
obecnieuenus (14,8 %); 3) nesrenbHocTh opraHoB 3AICa (6,3 %).

Crnenyetr OTMETHUTh, UTO PE3YJIbTaThl MPOBEACHHOTO aHKETUPOBAHUS IO
BOIIPOCAM YaCTOTHI B3ATOK, & TaK)Ke MPOSIBICHUN OBITOBOW KOPPYHIUU B
[EJOM COBNAAAlOT C AaHAJIOTMYHBIMM HCCJIEIOBAHHUSIMHU TPOBEICHHBIMU
IpyruMu aBTopamu. Tak, 1Mo uToram ompoca HaceJieHWs, TPOBEJICHHOTO B
Havyasie 2017 roma xypHamuctamu razerbl «KomMmepcaHTh», pOCCHUsIHE

208



NPU3HAIUCH, YTO 3a MOCIEAHUE TPHU TOJla Yalle BCEro MPUXOIUIOCH /1aBaTh
B3SITKU MIPU HAPYILICHUH MPABUI JOPOXKHOTO JBHkeHUd (42%), B OonbHULIE
(31%), npu ycrpoiictBe pebdenka B mkony (15%), momydeHuu CHpaBoOK U
IPYTUX JOKYMEHTOB B MECTHBIX OpraHax Biacti (9%)” .

Kpome Toro, pe3ynbTaTbl aHKETUPOBAHUS MOATBEPKIAIOTCS U3YUEHHOM
HaMHM cyneOHOoM mpaktukod. Tak, mo mpuroBopy KpacHodraorckoro
palioHHoro cyna r. Xabaposcka oT 29 wutons 2016 roga ocyxknen K. 3a
MEJIKO€ B3STOYHMYECTBO KOTOPBIA Jall B3SITKY B pa3mepe | Teic pyOsen
crapuieMy JiedteHanTy noauiuu A. 20 HosiOpst 2014 roga Ha cTallMOHAPHOM
nocty «[myGokmii»” .

B xoxe mnpoBeneHHOTo ompoca HaceICHUS Mbl BBISBIJIM BEJIUYUHY
€XKEroIHBIX (PUHAHCOBBIX MOTEPH OT OBITOBON KOPPYMHIUU: 10 3 THIC. pyOJieit
(2,1 %), mo 10 TtoIC. pyOneit (29,7 %), no 30 Teic. pyonen (14,8 %), no 50
TeiC. pyoneint (4,2 %), no 100 TteICc. pyOnen (2,1%). Cpemanuii pasmep
ObITOBOM B3SITKM B JlaIbHEBOCTOYHOM PETrHMOHE Kpae cOoCTaBuUil 23 ThIC.
pyOneit. B aToit cBsizu cienyeT oOpaTUTh BHUMaHWE, YTO YKa3aHHBIN pa3zMmep
HE COBMAAacT ¢ CyMou mMenkoi B3sATKH (10 ThIC) pyOIieit KOTOPBIM onpeaeuiI
3akoHomarenb. [losToMy mosaraeM HEBEpPHO NPHUPABHUBATH OBITOBYIO
KOPPYNIIUU UCKITIOYUTEIBHO K MEJTKOMY B3ITOUHUYECTRY.

Kak n3BECTHO yrojoBHas OTBETCTBEHHOCTh 33 MEJIKOE B3ITOUHUYECTBO
(1o 10 ThIC pyOIeii) oTAEIbHO TTOABUIACK JieToM 2016 rona. B cBsi3u ¢ 3TuM
MOKA3aTeNIbHbl CIIEAYIOIINE PE3yJbTaThl Hamiero omnpoca. I[lo MHeHuro
MOJIOBUHBI OMPOIIEHHBIX (42,5 %), CcyMMOW MENIKOW B3SATKH JIOJKHO CTaTh
MeHee 5 ThIC. pyOseil. B cBsA3u ¢ 4eM MOXXHO TOBOPUTH O (hOpMaTIbHOM
NOJIXO0/I€ 3aKOHOJATENSI K ONPENCICHUIO pa3Mepa MEJKOW B3SITKH (KOMMep-
YECKOr0 MOAKYIa) U MEp YTOJIOBHOW OTBETCTBEHHOCTH 32 HEE.

[TogBoasi UTOrM TPOBEICHHOTO MCCIEAOBAHUS MOXXHO OTMETHUTh, UTO
«OBITOBast KOPPYMIIUS» BHICTYNAET Pa3HOBUAHOCTBIO KOPPYIIIUH, B KOTOPYIO
BOBJICUEHBI I'pakJaHEe MPU PEIICHUHU MOBCEJHEBHBIX BOMPOCOB B MPOIECCE
OBITOBBIX OTHOIIECHHUM (3paBOOXpaHEHUE, MEAUIIMHA, MPABOOXPAHUTEIbHAS
JESATEIbHOCTh M0 OOECHEeUYeHHI0 O€30MacHOCTH JOPOKHOTO JIBMKEHUS,
oOpa3oBaHHe U Mp.).

[Ipu 3TOM npU3HAKaMU OBITOBOM KOPPYIIIMHU BBICTYMAIOT: 1) pa3nuyHbie
(GhopMBI HE3aKOHHOTO UCTIOIB30BAHUS (PU3UUECKUM JIUIIOM CBOETO JTOJKHOCT-

7 Koppymmms B rpadugecKom U3MEpEeHNHI // KommepcaHTs. 2017. 27 MapTa

//https://www.kommersant.ru/doc/3255830 — 01.10.2018.
274 ApxuB KpacHodnoTckoro paiioHHOTO cyja r. XabapoBcka
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HOT'O TIOJIOKCHHSI BOTIPEKH 3aKOHHBIM MHTEpecaM oOIlecTBa U TOCYIapCTBa B
LIEJISIX MOJTYYE€HHUS BBITOAbI B BUJIE JICHET, [IEHHOCTEW, NHOTO UMYIIECTBA WJIA
YCIYyr UMYIIIECTBEHHOTO XapaKTepa, UHBIX MUMYIIECTBEHHBIX IpaB sl ceOs
WU JUIS TPEThbUX JIAI OO HE3aKOHHOE IPEIOCTABICHUE TaKOW BBITOJIbI
YKa3aHHOMY JIMIY JpYyTUMHU (DU3NUECKUMH JIMIIaMU; 2) HE3aKOHHOE
HCIIOJIb30BAHUE  JOJDKHOCTHBIM  JIMIIOM CBOETO  TIOJIOKEHUS  BOIPEKHU
3aKOHHBIM MHTEpecaM OOIIECTBA M TOCYAapCTBa COBEPIIACTCS B OTHOIIICHUE
rpaXkJiaH MpU PEIICHUU MOBCEIHEBHBIX BOIPOCOB B MPOIECCE UX OBITOBBIX
OTHOIIICHUH.

210



I'yokoe A.IL 27

Coennnennbie llITatel AMepuku B 00pb0e ¢ MOIIICHHMY€CTBOM
B cpepe 3aKyNnoK

CHIA oTHOCSTCS K rocygapcTBaM, MPUHAJJICKAIIMM K CEMbE OOILETro
mpaBa, e [VIABHYIO POJb MrpacT cymeGHbIi mperenent . Ipu sTom,
YTOJIOBHOE 3aKOHOJATEIBCTBO JAHHOTO IOCYIAPCTBA OTJIMYAETCS 3HAYUTEIIb-
HOM CJIO)KHOCTBIO, BBI3BAHHOM T'POMO3JKOCTBIO M HEYNOPSAOYEHHOCTHIO
IIPAaBOBBIX HOPM, CYIIECTBYIOIIMX B 3aKOHAX M IMOA3aKOHHBIX AKTaX, KaK Ha
(denepalbHOM YpOBHE, TaK M Ha ypOBHE OTIEIbHBIX IITaroB. HecMoTps Ha
3TO, AMEPUKAHCKOE 3aKOHOAATENIBCTBO IIPENYCMATPUBAET OTBETCTBEHHOCTD 32
MIUPOKUI KPYT OOIIECTBEHHO OMACHBIX JIEHUM, SIBISETCS TOBOJIBHO I' HOKUM
M OTBEUAIOIIMM HOBBIM TpEOOBaHUSM BpEMEHH. SBISASACH OAHUM U3
TOCYJIapCTB C pa3BUTON pbhIHOYHOM skoHOMUKOM, CIIIA obGnamaeT omHOU U3
MepenoBpIXx W HambOosee S(DPEKTUBHBIX CHUCTEM TOC3aKyMOK B MHpPE —
@PenepabHOM KOHTPAKTHOW CUCTEMOW, MPOLIEANIEN BEKOBOW MYThb UCTOPU-
4eckoro (OpPMHpPOBAHK . AHTHKOPPYIIIHOHHOE 3aKOHOJATEIbCTBO yKA3aH-
HOT'O TOCYJIapCTBa OTIMYAETCS YpPE3BbIUAHOMN KECTKOCThIO, Oarofaps yemy
YPOBEHb KOPPYIIINK 3HAYUTEIHHO HHXKE, YeM B APYTHX rocyiapcrsax” . 1o
Wnnexcy Bocrpusitus koppymnuun CIIA naxomsres Ha 16 mecte””.

B srtoii cBsa3u ombir CIHIA B Oopnbe ¢ MOIICHHHMYECTBOM B cdepe
nyOJMYHBIX 3aKYNOK MPEICTABISIET MHTEPEC ISl UCCIENOBAaHUS U MOT Obl
OBITH 3aMMCTBOBaH Poccutickoii demepariuei.

AMEpUKAHCKUN 3aKOHOJIATeNIb HE BBIJEISET MOILIEHHUYECTBO B cdepe
3aKyIIOK B Kauye€CTBE OTACIIBHOTO COCTaBa NPECTYIUICHUSA, ONHAKO YIECISACT
0co00 BHHMMAaHHME HPOTUBOACHCTBUIO OrPAHUYECHHIO KOHKYPEHIMU U
CroOBOpaM Ha TOprax, SIBJSIIOIIMMCS OJHUM W3 IPOSBICHUWA TAKOTO SIBJICHUS.
CroBop Ha Toprax («bid rigging») m3BecTeH BO BceM Mupe Kak HamOosiee

5 Acmmpant KkadeIpsl YrOJOBHOTO MpaBa M KPUMHHONOrMH FOpHmmueckoll IMmKkombl JlamTbHEBOCTOUHOIO
(enepaIbHOTO YHUBEPCHUTETA.

7 Cm.: YrooBHOE 3aKOHOATETBCTBO PoccHi 1 ctpad ATP: komnapaTuBHOE HcCIeJOBaHNE: MOHOTpadust / KOJII.
aBT.; oTB. pex. npo¢. A.M. Kopobees. Brnagusocrok, 2008. C. 21.

"7 ®enepanpras konTpakTHas cucrema CIIIA: coueranme rHOKOCTH M PEryIHPOBAHHS [ DIEKTPOHHBINA pecypc] —
Pexum  mocryma://torg94.ru/articles/federalnaya-kontraktnaya-sistema-ssha-sochetanie-gibkosti-i-regulirovaniya-
2012-11-15 [[ara obparmienus: 9 centsops 2018 roaal.

8 Cwm.: BouaprnkoB M.B. 3apyGeXHBI ONBIT NPOTHBOACHCTBHS KOPPYNIHH // AHATHTHYECKHH BECTHHK
«AxTyasbHbIe Po0ieMbl poTHBOACHCTBYSI Koppymimu. 2008. Ne 6 (351). 39-40.

2 Tpancmapescu WuTepHemHn Poccus. [DnexTpoHHBIH pecypc]. - Pexum JoCTyma:
https://transparency.org.ru/research/indeks-vospriyatiya-korruptsii/rossiya-v-indekse-vospriyatiya-korruptsii-2017-
posadki-ne-pomogli.html [[laTa obpamenus: 12 mast 2018 roxa].
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paclpoOCTPAHEHHOE W OINACHOE TMPECTYIUIEHUE MPOTUB YCTAHOBIEHHOIO
MOpsiIKA TPOBEACHUS NYOIUMYHBIX 3aKYyMNOK, CIPAaBEMJIMBONM TOPIrOBIU H
NPUYUHSIONIEE CYIIECTBEHHBIN MaTepuaibHbIil Bpeld. JJaHHOE mpecTyIieHue
COJIEPXKUT B ceO€ 3JIEMEHThl 00MaHa, MO3TOMY €r0 C YBEPEHHOCTHIO MOXKHO
OTHECTH K Pa3HOBUAHOCTH MOILIEHHUYECTBA.

B »TOl CBSI3M K 3aKOHOAATEIBHONW OCHOBE MPOTHUBOJCHMCTBUSIM MOIIICH-
HUYECTBY B cepe MmyOIMUYHBIX 3aKyIOK MOXHO OTHECTH TaK Ha3bIBaeMbI
3akoH lllepmana, BctynuBiuii B cuiy 2 uronst 1890 roaa, a HeIHE BXOJSIIAN
B paznen 15 CBoga 3akoHoB CIIIA u npegycMarpuBaromiuii O4€Hb CYpOBOE
Haka3aHue 3a 000 CroBOp, KOMOMHAITMIO, HAIPABJICHHBIC HAa CACPKHUBAHUE
TOPTOBJIM, WM MOHOMOJM3alui — mTpad a0 1 MUUIMOHA JOJUIApOB WM
nuiieHue cBoooasl A0 10 jmet mis ¢uzuueckux aui U mrpad g0 100 mui-
JIMOHOB JOJUIAPOB ISl FOPUANIECKHX JHI[- . BTOPBIM TarloM YCTAaHOBICHHS
YTOJIOBHOM OTBETCTBEHHOCTH B JaHHOW cdepe MONKHO Ha3BaTh NMPUHATHE B
1914 rony 3axona Knelitona. B Hacrosiee Bpemst 3akoH KiieiiToHa BKIIOYEH
B TOT e paznen CBoma 3akoHOB CIIIA m mpemycmarpuBaeT Haka3aHHWE 3a
pa3JIMuHble JUCKPUMHUHAIIMOHHBIC JEWCTBUSI B OTHOILICHHWM IOKyIMarejien —
mtpad 10 5 000 monnapoB uiau JUIIEHHE CBOOOLI 10 1 Toaa, 6o 00a ATuX
HaKasaHUs . [Ipu 9TOM, aMepUKAHCKHil 3aKOHONATEIb HE CTABUT HAJHYHE
COCTAaBOB YKa3aHHBIX TNPECTYIUICHUH B 3aBUCUMOCTh OT KaKOTO-JIH0O0
MaTepuagbHOTO yiiepoa.

VYronoBHoe 3akoHomarenbcTBo CIIIA Ha QenepasrbHOM YpOBHE HE
COJIEP)KUT YETKO CTPYKTYPUPOBAHHOTO COCTaBa CrOBOpa Ha TOpPrax, OAHAKO B
paznnuHbIX paszaenax CBoga 3aKOHOB MPETyCMaTPUBAET HAKA3aHHE 3a T€ WU
WHBIE TIPOSIBJICHUSI TAHHOTO BUJIa MPECTYIUICHHUS.

Tak, crarbeit 2105 paznena 41 CBona 3aKOHOB CILIA > YCTaHOBJIEHO
Haka3zaHWe B BuUJe ImTpada WIA TIOPEMHOTO 3aKIIOYEHUs A0 S5 JeT 3a
HEMPAaBOMEPHOE pacCKpbITUE WHGOpPMAIMU O 3asiBKE MOAPSAYUKA 10
NPUCYXKIEHUSI KOHTpakTa JuOO 3a BO3HArpaxiaeHue Jubo, C ILENbI0
MPENOCTaBUTh KOHKYPEHTHOE TMpeumyinecTBo. [lpuueM, Kpyr cyObBEKTOB
JTAHHOTO TMPECTYIUJICHUSI HE OrPaHUYUBACTCS JICHUCTBYIOIIUMHU KOHTPAKTHBIMU
CIyKalllUMU. OJTO MOXET ObIThb OBIBIIUMN CHYyXKaluh, MPeICcTaBUTENb

80 Cpox sakonos CIIIA [Dnexrponusiii pecypc]. — Pexum mocryma:/codes.findlaw.com/us/title-15-commerce-
and-trade/15-usc-sect-1.html — B mepeBoae aBTopa A.Il. I'ynkosa. [[ara obpamenwus: 31 aBrycra 2018 ronal.

21 Cpox 3axonos CIIA [Dnextponnbii pecypc]. — Pexum gocryma:/codes.findlaw.com/us/title-15-commerce-
and-trade/15-usc-sect-13a.html — B mepeBone aBropa A.Il. I'yaxosa. [[lara o6pamenus: 31 aBrycra 2018 rona].

282 Cpox 3akonoB CIIA [Dnekrponmbiii pecypc]. — Pexum mocryna:/codes.findlaw.com/us/title-41-public-
contracts/41-usc-sect-2105.html — B mepeBoae aBropa A.I1. I'yakora. [[laTa oopamienus: 31 aBrycra 2018 roaa].
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denepanbHOTO areHTCTBA 3aKYMOK UM KOHCYJIBTAHT, JIF00OOE JIMIIO0, KOTOPOMY
B CWJIy €ro JOJDKHOCTHM, 3aHATHUS WJIM CBSI3€M CTajla W3BECTHA Takas
uHopmanus. Crareeir 1860 maBsl 91 pazgena 18 CBoja 3akoHOB CILIA®
MIPELYyCMOTPEHA YrOJOBHAs OTBETCTBEHHOCTh 32 JOCTH)KEHHE COIVIAIICHUS
WIM TIONBITKY JOCTHXKEHMS COIVIAIeHUs] C APYTUM JIMIIOM, YTOObI OHO HE
Mpeuiarajio Wil HE MOKyMNajao Kakoh-a1u0o ydacTok 3emenb COoeIMHEHHBIX
[ItaroB, npemiaraeMblii K MyOIUYHOM MpoOJaxe; BOCHPENSITCTBOBAHUE WIIU
MOMBITKY BOCIHPEMSATCTBOBAHMS IIyTeM 3alyTHBaHUs, KOMOWHAIUN WU
HE0OPOCOBECTHOTO YIPABJICHUS JOOOMY JIMILYy BBICTABIATH HA TOPTHU WIIU
MOKYMNaTh KAKOW-TMOO0 Y4aCTOK 3€MJIH, BEICTABIICHHBIHN IS IPOIaXKH.

HecMmoTpst Ha ompeneneHHyr0 Ka3yUCTUYHOCTh MPUBEIACHHBIX HOPM, B
Ka4eCTBE MX JOCTOMHCTB MOXXKHO OTMETHUTHh OTCYTCTBHE YETKOW MPUBSI3KU K
JOJDKHOCTHOMY JIMIy KakK CyOBEKTYy MpEecTyIUIEHUs, NEPEeHOC MOMEHTa
OKOHYAHUS TPECTYIJICHUS [laX€ Ha TOMbBITKY BCTYIUICHUS B CrOBOp Ha
COBEPILIEHHE NMPECTYIUVICHUS B cpepe MyOInUHbIX 3aKyTOK.

Ha ypoBHe mTaroB yrojioBHasi OTBETCTBEHHOCTh 3a CTOBOP Ha TOPrax H
oOMaH rocynapcTBa IMpU NPOBEACHUM MYOIMYHBIX 3aKYyIOK perjiaMeH-
TUPOBaHa OYEHb Pa3HO0Opa3HO. B HekoTophIX mTarax nouarue «bid rigging»
HE pacKpbIBaeTCs, a YIOMHUHAETCd B KayeCcTBE OJHOTO U3 CIOCOOOB
npecrynHoii Mononommarmu (FOta®**) mi6o mpocto kak mpecTymieHue B
ToproBoii cdepe (Aitoa>®). B psme ITaTOB NMOHATHE CrOBOpPa HA TOPrax
packpbiBaeTcs OoJee UM MeHee OAPOOHO Kak:

— CroBOp ¢ JOOBIM JIMIIOM, HalpaBiCHHBIM HA OTKa3 y4dacTBOBAaThb B
ayKIIMOHE, YMCHBIIICHWE WM YBEIUYCHUE KOJIMYECTBA MPEJIOKEHUH,
danpcudukanuioo Wik J000€ MaHUMYJIUPOBAHUE 3aiABKAMU WM JHOOBIM
MPOIIECCOM MYOIMYHBIX TOPTOB C IIETBI0 pachpelesieHus] TOKYIMOK WU
OpOJaX, YCTPAHEHUS APYTUX YYACTHUKOB TOPTOB OT 3aKJIFOUEHUsI KOHTPAKTa
(Oraiio™*, Komopano™’, Bupmkuaus ),

8 Cpop 3axonoB CIIIA. [Dmexrponusiii pecypc]. — Pexnm mocryma: http://codes.findlaw.com/us/title-18-crimes-
and-criminal-procedure/18-usc-sect-1860.html — B mepeBone aBropa A.I1. I'ynkosa. [[lara obpamenus: 23 mas 2017
rozaa].

# ¢r. 76.10.3112  VromoHoro komekca mrara IOta [OnexTponHslii  pecypc]. — Pexxum
nocryna://codes.findlaw.com/ut/title-76-utah-criminal-code/ut-code-sect-76-10-3112.html — B mnepeBome aBTOpa
A.IL T'ynkoa. [[dara obpamenus: 31 aBrycra 2018 rogal.

25 o1, 553.14 3akoHa O KOHKYpeHIMH ITata AHoBa [DNeKTpoHHBIH pecypc]. —  PexuM ocTyma
://codes.findlaw.com/ia/title-xiii-commerce-chs-505-554d/ia-code-sect-553-14.html — B mepeBome aBTopa A.IL
I'ynkosa. [[lata obparenus: 31 asrycra 2018 roxa].

% ¢1. 4707.151 Tnaser XLVII «IIpodeccum» ITepecMoTpeHHOT0 Koekca mrtata Oraifo [IMeKTpoHHEIH pecype]. —
Pexum nocryma://codes.findlaw.com/oh/title-xlvii-occupations-professions/oh-rev-code-sect-4707-151.html — B
nepeBoje aBTopa A.I1. I'ynkosa. [[ara obpamenus: 31 aBrycra 2018 roxa].
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— TMOJICTPEKATENIbCTBO WJIM TOMNBITKA MOJICTPEKATENbCTBA K TMOAA4Ye WIIU
OTKa3y B T10/1a4¢ 3asBKU B LIEISAX OrPAaHHYEHNs KOHKypeHImn (KOHHeKTHKYT ),

— 3IOynoTpeONeHHs TPU XPAaHEHWH 3aiBOK YYACTHUKOB, BBIKY
KOHKYPEHTHOW  JEATEIbHOCTH HA  ONPEACICHHBbIM INEPUOA, IoJaya
MICHTHYHBIX WM 3aBEIOMO IPOUrpHIMHBIX 3as1B0K (HeBaga®"),

— COIVITacOBaHHAs  JIEATEJIbHOCTh  JIBYX WU  Oosiee  JHI] IS
MPEABAPUTEIHLHOTO OIpEACNICHNUs MOOETUBIIEIO YYaCTHUKA KOHTPAKTa, B TOM
qucie, NpeyIoKeHne Nepeadyd 4acTu NMPUObUIM YYaCTHHUKY, HE MOJABIIEMY
3asIBKy 10 Gouee Hu3Koit nene ([IeHcHnbBanms ),

— TIOJY4YEHHME BBITOJIbI WM TMPUUMHEHUE Bpeda Yepe3 HCIOIb30BaHUE
KOHTpaKTa Ha MOCTABKY TOBAapOB U YCIYI C €IWHCTBEHHBIM HCTOYHHUKOM B
OTCYTCTBHE KOHKYPEHTHOTIO Ipoliecca, TpeOyeMoro mo 3aKOHY WU MPaBUITY,
HE3aKOHHOE PAcKphITHE WH(OOPMAIIMU O PEaKIMy MPOAaBIla, PEe3yJIbTATOB
OLICHKH HJIH JPYTHX ACIEKTOB KOHKYPCHBIX IpHrIameHuii (Drnopuma’?).

VYromoBubii komekc 1mrara Wmmnoiic B miaBe 33E  «llyOnmunble
KOHTPAKTh», BBEACHHOW B JeWcTBHE 3akoHOM Irara B 2004 romy, Hapsamy ¢
CTOBOPOM Ha TOprax IpeayCMaTpUBAET OTHAEIbHBIE COCTaBbl, CYTh KOTOPBIX
3aKJIF0YAETCS B PA3IMYHBIX 3JI0YTIOTPEOICHUSX, ONTMCAHHBIX BBIIIIE, B YACTHOCTH:

— mepefada J000MY JIMIYy, BHE HPOUEAYPhl 3aKOHHBIX TOPTOB, JIOOOMU
nH(pOpMaIu, OTHOCAIIECHCS K crenu(uKaiy KOHTpaKTa Wik UIeHTU(HUKA-
IIHOHHBIX JIAHHBIX YYaCTHUKOB TOproB (ct. 720.5/33E-6(a)™"),

— «BparmieHue caenok» («bid-rotating») — cormacoBaHHas JESATEIbHOCTh

Y4aCTHHUKOB TOPI'OB, IIPpHU KOTOpOﬁ JIMIIO B TCUCHHUC OIIPCACIICHHOI'O BPCMCHH

287

cT. 6-4-106 3akoHa o 3ammre mpaB morpebureneil mrara Komopamo [DnexrponHslii pecypc]. —  Pexum
nmocryna://codes.findlaw.com/co/title-6-consumer-and-commercial-affairs/co-rev-st-sect-6-4-106.html — B
nepeBoze aBTopa A.Il. I'yakosa. [[laTa oOpamenns: 31 aprycra 2018 roxa]
28 o1, 59.1-68.7 AHTHMOHOIOJBHOTO 3aKOHA INTAaTa Bupmkupms [DnekTpomHsIi pecypc]. —  Pexnm

nocryna://codes.findlaw.com/va/title-59-1-trade-and-commerce/va-code-sect-59-1-68-7.html — B mepeBome aBTOpa
A.I1. T'ynxoBa. [[lata oopamenus: 31 aBrycra 2018 rona]

2 ¢r. 53a-16la  VromoBHOro Komekca mrata KOHHEKTHKYT [DNeKTpOHHBIA pecypc]. — Pexnm
nocrymna://codes. findlaw.com/ct/title-53a-penal-code/ct-gen-st-sect-53a-161a.html — B mepeBone asropa A.Il.
I'ynxosa. [[ata oOpamenus: 31 aBrycra 2018 rona].

20 1. 598A.060 T'maBer 52 «ToproBrle mpaBuia U mpakTuka» IlepecMOTpeHHBIX 3akoHOB mmTata Hesana

[DnekTpoHHBIH pecypc]. — Pexum nocryna://codes.findlaw.com/nv/title-52-trade-regulations-and-
practices/nv/rev/st/598a-280.html — B mepeBoze aBropa A.Il. I'yakosa. [[laTa obpamenns: 31 aBrycrta 2018 roxal.
#1 ¢1. 4502 3akona o 6oprbe co croBopaMu Ha Toprax rara [leHcuiabpBaHus [DIeKTPOHHBIA pecypc]. — Pexum

mocryma://codes. findlaw.com/pa/title-62-pacsa-procurement/pa-csa-sect-62-4502.html — B mepeBoae aBropa A.IL
I'ynkosa. [[dara obpammenus: 31 aBrycra 2018 romal.

2 ¢r. 83822 T'masr XLVI «IIpecTymienus» 3akoHoB mrata dnopuaa [DnexTpoHHsii pecypc]. — Pesxum
nmocryma://codes.findlaw.com/fl/title-xlvi-crimes/fl-st-sect-838-22.html — B mepeBoae aBTopa A.IL. I'yaxosa. [[ara
obOpamienus: 31 aprycra 2018 roga].

2% ¢r. 720.5/33E-6(a) VronoBHOro Koiekca mrata MIuHHOMC [OnexTponHBI pecypc]. — Pexum
nocrymna://codes. findlaw.com/il/chapter-720-criminal-offenses/il-st-sect-720-5-33e-6.html — B mepeBone aBTOpa
A.IlL. T'ynkosa. [[lata obpamenus: 31 aBrycra 2018 ronal].
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(kak MUHUMYM 3 clesikyd B TeueHue 10 jeT) mojaer 3amneyaTaHHbIE 3asBKU C
LEeNbl0, YTOOBl MoOea Mo ouepeld MpUCYXKJalach APYrMM WIM pachpe-
JIeISIIAch CPEIN APYTUX XO3SICTBYIOMIUX cyObekToB (cT. 720.5/33E-4%%),

— «@arsaruBadue cruenkun» («bid-stringing») — HaMEpEeHHOE CTPYKTYpPUpPOBa-
HHME KOHTpaKTa WK 3aKa3a TaKUM 00pa3oM, 4TOObI M30€KaTh 3aKITFOUEHHS KOHT-
PaKTa B COOTBETCTBHH C KOHKYPCHBIMH TpeGoBatmsimu (ct. 720.5/33E-18°").

OOmaH B Ka4ecTBE KOHCTPYKTHMBHOTO IMpHU3HAaKa MpECTyIUieHus B chepe
nyOIMYHBIX 3aKylOK BcTpewaeTcss B cratbe 36.30.687 «BBenenue B
320y eHUEe, MOIIICHHUYECTBO M MOKYIIEHHWE Ha MOIIEHHUYECTBO» [IaBbl
36 «llyObmuyHble KOHTpaKTh» 3aKOHOB IITaTa Ansicka”®, KOTOpasi 3BYYUT
CIIEIYIOIIMM 00pa30M: «JIMII0, BBOJIAIIIEE B 3a0yKI€HUE TOCYIapCTBO Yepes
TPIOK, CXEMYy MJIM YCTPONCTBO B OTHOIICHHM IMpollecca 3aKyloOK WU
KOHTPAKTHBIX TpeOoBaHUM BMHOBHO B (hemoHuu kiacca Cy». CormacHo 3Tou
e CTaThe TEPMUH «BBEJEHUE B 320y KICHUE)» TOHUMAETCS KaK JIOXKHOE WIIH
BBOJIsIIIIEE B 3a0y’KJIEHUE 3adBIICHHE O CYHIECTBEHHOM (haKTe HE 3aBUCHUMO
OT TOTO, YAAJIOCh JI1 OOMaHyTh.

Bce omumcanHble cocTaBbl COCTABISIIOT (DEJIOHHIO, TO €CTh YTOJIOBHOE
MpecTyIUieHne, Hakazyemoe mrpadom s rpakaannaa ot 2 500 mommapoB
(Bupmxunust) no 250 000 nonnapoB (KOHHEKTHKYT) WM JUIIIEHUEM CBOOO-
ael oT 6 mecsneB (Oraiio) mo 15 mer (®mopupa), 160 OTHOBPEMEHHO
mTpadoM U JMIIeHHEM cBOOOABL. JIJIs FopuandYecKuX Juil pa3mep mrpada B
5-10 pa3 6ombie, uem ans pusnyeckux. [IpecrynieHue, mpenycMOTpeHHOE
crarbert 838.22 3akoHOoB 1mTara Duopuga B Kaue€CTBE IMOCIEACTBUS
npeaycMarpuBaeT NMPUYMHEHUE Bpella, OJHAKO Oe3 yka3aHus pa3mepa. Bcee
OCTaJIbHBIC MEPEUNCIICHHBIE COCTaBbI ABJISAIOTCS (POpMaIbHBIMM, MPEIyCMaTr-
pHUBarOIIMe, KaK MPABUIO, OJUHAKOBOE HAKA3aHHUE KaK JJI1 UCIIOJHUTEIISA, TaK
U JUIsl COYYaCTHHMKOB, KaK IpPU OKOHYEHHOM INPECTYIUICHWU, TaK U MPH
HEOKOHYEHHOM, B TOM YHCJIE, JIa’K€ MPH MOMbBITKE BCTYIUIEHUSI B COy4YacTHE
HAa COBEpIIEHHUE TMpecTyruieHne. OOpMalbHBIA MOAXOJ aMEPUKAHCKOIO
3aKOHOJIATENs] K KOHCTPYHPOBAHUIO COCTAaBa CrOBOpPA HAa TOPrax MpocCiIexnBa-

¥ cr. 720.5/33E-4 VromoBHoro Kkojexca mitata MimmHO#iC [OnexTponHbIii  pecypc]. — Pexum
nocryna://codes.findlaw.com/il/chapter-720-criminal-offenses/il-st-sect-720-5-33e-4.html — B mepeBoge aBTOpa
A.IL. T'ynkoBa. [[dara obpamenus: 31 aBrycra 2018 rogal.

¥ cr. 720.5/33E-18 VromoBHOro komekca mTata Mimmmolic [DnexTpoHHbIi pecypc]. —  Pexum
nocryna://codes.findlaw.com/il/chapter-720-criminal-offenses/il-st-sect-720-5-33e-18.html — B mepeBome aBTOpa
A.II. T'ynkoBa. [[lara obparienus: 31 asrycra 2018 ropaal.

2% ¢1. 36.30.687 T'masbi 36 «[TyOnudHbIe KOHTPAKTED 3aKOHOB mTaTa Asicka [DNEKTPOHHBIA pecype]. — Pexim
nocrymna://codes.findlaw.com/ak/title-36-public-contracts/ak-st-sect-36-30-687.html — B mepeBoge aBTopa A.IL

I'ynxosa. [[lata obpamenus: 31 aBrycra 2018 rona].
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ercs B cratbe 2457 «JlokazarenbcTBa MOIICHHUYECTBa» [aBel 63 «3amura
notpedutenei» Paznena 9 «Kommepiust u Toprosisi» CBoJia 3aKOHOB IIITara
BepMoHT, comtacHo koTopoit «HeBO3MOKHOCTh MPOJIaTh KaKUe-ITu00 TOBaphI
WUJIU YCIIYTH B TMOPSJIKE U XapaKTepe PEeKIAMUPYEeMOro WM IPeasiaraeémoro,
OTKa3 WJIA HECMOCOOHOCTh MpOJaTh KAaKHWE-TUOO TOBApPHI WJIM YCIYTH IO
LICHE, PEKJIAMUPYEMON WIM OpPEeAjiara€Mol WA B COOTBETCTBUU C APYTHMH
YCJIOBUSIMHM PEKJIaMbl WJIM TPEIJIOKEHUS, CO3/Ia€T OMPOBEPKUMYIO MPE3yMII-
U0 HAMEPECHUS HAPYIIUTh TOJOKEHUS HaCToAlerd DiaBbl. Hwukakoun
(dakTuueckuil ymep0 A Jr000ro 4YenoBeKa He JOKEH YTBEPKIAThCA WM
OBITH JOKA3aH IS TOTO, YTOObI ACHCTBHE MOAMNANAIIO0 MO Ty [IIaBy» . JTa
ke TVIaBa’ " CONEPKHT IMOJOXKEHHS O TOM, YTO CrOBOpP HA TOPrax SIBISCTCS
npectyrjieHueMm, HakadyembiM 1mrpadom go 100 000 nponnapoB aiis
rpaxaanuHa (o 1 000 000 mommapoB Ml HOPUAMYECKOTO JIMIA) WIIU
JUIICHUEM CBOOOIBI CPOKOM JI0 5 JieT, TuO0 00a 3THX HaKa3aHUS.

Takum 00pa3oM, OTCYTCTBHE HEOOXOAMMOCTH, B TOAABISIONIEM OOJIh-
IIMHCTBE CJIy4aeB, JIOKAa3bIBaTh MPUYMHEHHUE HMYIIECTBEHHOTO yiepda ot
MPECTYIUICHUH B cpepe myOTMIHBIX 3aKYTOK, OTKPBITHIN MEpeYeHb CIIOCOO0B UX
COBEPIIIEHHS, OTCYTCTBUE B 3aKOHOAATENLCTBE YETKUX TPEOOBAHMI K CYObEKTY U
MIPOYUM TPHU3HAKAM COCTaBa MPECTYIUICHUS] TO3BOJISIET UPE3BBIYANHO IITHUPOKO
HCIIOJIB30BaTh HOPMBI YTOJIOBHOTO 3aKOHOAATENBCTBA B OOpHOE C MPECTYII-
JeHusIMU B cepe MyOnMuHbIX 3aKymnok. [Ipu Takom moaxone aMepuKaHCKOTo
3aKOHOJIATENsl YTOJIOBHAsE OTBETCTBEHHOCTh MOXET HACTYMHUTH (PAKTHUYECKU 32
JH000€ HAPYIIICHUE WK JIaKe TIOTBITKY HApYIIIEHHS 3aKOHA B YKa3aHHOM cdepe ¢
LEJNbI0 OrPAaHWYEHHS KOHKYPEHIIMM, YTO B COBOKYNHOCTH C JOCTaTOYHO
CYpPOBBIMH CAHKITUSIMU OKa3bIBACT IMPEBEHTHUBHOE BO3JICUCTBUE U IO3BOJISIET
CYIIECTBEHHO CIIEP>KUBATh MPECTYIMHOCTH B chepe MyOTUIHbIX 3aKYTIOK.

[TogpiTOXKMBasE OTMETHM, YTO 3aKOHOJATEIbHBIA ONBIT COEIMHEHHBIX
[IraroB Amepuku B OOpbO€ C MOIIEHHMYECTBOM B cdepe MyOTuIHBIX
3aKyIIOK 3aCy’KMBAeT BHUMaHUA. B 4aCTHOCTH, pOCCUNCKOMY 3aKOHOIATEIIIO
MOXXHO J1aTh PEKOMEHJALNH 0 YCUJIEHHUIO YTOJIOBHOW OTBETCTBEHHOCTH 3a
NpecTyryieHuss B cdepe MyONUYHBIX 3aKYMOK IYyTeM KOHCTPYUPOBAHUS
(opManbHBIX COCTABOB, JIMOO BBEIACHUS KBAIU(DUIIMPYIOMIMX MPU3HAKOB B
yKe cymecTByromue HopMbl B YK PO.

27 Cpox 3akoHOB wwTaTa BepMOHT [DneKTpoHHEIA pecypc]. — Pexum mocryma://codes.findlaw.com/vt/title-9-
commerce-and-trade/vt-st-tit-9-sect-2457 . html— B mepeBoae aBTopa A.Il. I'yaxosa. [[dara obpamenns: 31 aBrycra
2018 ronal.

2% 1. «h» cTatbu 2451a, ctaths 2453a.
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Kopoobees A.U. 299
Jdoéau /1.B.*®

OCo0EeHHOCTH YTr0JI0BHO-IIPABOBOI0 PerJIaMeHTALIUM NMPECTYIVICHUH
TEPPOPUCTHYECKOI0 XapPaKTepPa B YrOJOBHOM 3aKOHOIATEIbCTBE
PecnyOsimka MakenoHust

HccnenoBanue 3apyOeKHOTO OIbITAa YrOJOBHO-IIPABOBOM OOpPBOBI C
TEPPOPU3MOM TO3BOJISIET BBISIBUTH OOILIME M YaCTHbIE 3aKOHOMEPHOCTH B
NPaBOBOM pPErJaMEeHTAllUd YTOJOBHOW OTBETCTBEHHOCTH 3a MPECTYIUICHHUS
TEPPOPUCTUYECKOTO XapakTepa, HEAOCTATKU W MPEeUMYIIeCTBa 3aKOHOJIa-
TEJIbHOW TEXHUKU B OMPEICICHUU COOTBETCTBYIOIIUX YTOJOBHO-ITPABOBBIX
HOPM, YPOBEHb IIPABOCO3HAHUS U MPABOBOU KYJBTYphI B chepe aJeKBaTHOTO
oOecrieueHrsl HAIMOHAIBFHOM 0€30MacHOCTH HMHOCTPAHHBIX TOCYIApPCTB OT
aKTyaJIbHbIX TEpPPOPUCTHYECKUX yrpo3. Kpome Toro, CpaBHHUTEIbHO-
MPaBOBOW aHANU3 YrOJIOBHO-TIPABOBBIX HOPM OO0 OTBETCTBEHHOCTH 32
TEPPOPU3M MOXKET CHOCOOCTBOBATh PA3BUTHIO POCCUUCKOIO YTOJIOBHOTO
3aKOHOJaTeNnhcTBa B cdepe OOpbObl ¢  Ppa3IUYHBIMU  MPOSBICHUSMHU
TEppOpU3Ma KaK B IUJIAHE BEPOSITHOM PELENIMH YCHEHTHOTO 3apyO0eHOTO
OMbITa, TaK W B IUJJAHE HCKIIOUEHUS U TMPEAYNPEKICHUS OUIMOOYHBIX,
HeA((DEKTUBHBIX 3aKOHOJATENbHBIX PEIICHUH B KPUMHUHAIU3AIUU WU
MCIOJIb30BAHUN FOPHUIUKO-TEXHUUYECKUX MPUEMOB TMPH OMHCAHUM HOPM O
JESTHUAX TEPPOPUCTUUECKOTO XapaKTepa.

AHanu3 yrojoBHO-TIPABOBBIX HOPM OO OTBETCTBEHHOCTH 3a MPECTYII-
JICHUSI TEPPOPUCTUUYECKOIO XapakTepa JaeT BO3MOXKHOCTh OOHAPYKUThb
HEKYI0 3aKOHOJIaTeNIbHYI0 YyHU(UKanuio (eauHooOpasue) B OIpeeeHUU
TEppOpU3Ma KaK KPUMHHAJIBHOTO SBJICHHUS B TIPAKTUKE COIMAIBHBIX
OTHONICHHM, MOJBEP)KEHHOTO PEMPECCUBHOMY PETYIUPOBAHUIO CO CTOPOHBI
yrOJIOBHOTO 3aKoHoAaTeNlbcTBa. Peub HUIET O TOM, 4UTO B 3apyOeKHBIX
CTpaHax TEpPPOPU3M BOCIPUHUMAETCS KaK HEJOMyCTUMasi MpaKTHUKa B
COLIMAIBHO-TTOJIMTHYECKUX OTHOIICHUSIX, KOTOpasi OCY>KJaeTcs 00I1IeCTBOM U
MpelonpeeisieT COOTBETCTBYIOLIEE YTOJOBHO-IIPABOBOE pearupoBaHUE.
C mpyroil CTOpOHBI, 3aKOHOJAATeNIbHAas YHU(UKAIUs OTBETCTBEHHOCTU 3a
NPECTYIUICHUSI ~ TEPPOPUCTUUYECKON  HAMPaBICHHOCTH HE  UCKIIOYAeT

299 3aBenyromuii KadeApol yroJOBHOTO mMpaBa W KpuMuHoJoruu HOpumudeckoit mikossl J[aqbHEBOCTOUHOIO
(enepaIbHOTO YHUBEPCUTETA, 11.10.H., Ipodeccop.

390 Jloment kadeapsl TEOpHH M HCTOPHH TocygapcTBa ¥ mpaBa FOpuamdeckoil mkomsl J{ambHEBOCTOUHOIO
(benepaabHOro YHUBEPCUTETA, K.F0.H.
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nudepeHIMpOBaHHBINA XapaKTep B ONPEAEIECHUN COCTaBOB MPECTYIICHUN U
YCTAHOBJICHHH Pa3HbIX MEp HAKA3aHUS 32 HX COBEPIICHHE .

B nefictByromem YrosioBHOM Kkojekce PecrmyOnuku MaxkenoHust OT
1 Host6pst 1996 r.°** (manmee mo Texcry — YK MakeqoHnn) coOmepsKUTCs psf
YTOJIOBHO-IIPABOBBIX HOPM, MPEIyCMAaTPUBAIOIINX OTBETCTBEHHOCTh 3a
MPECTYIUICHUST TEPPOPUCTUUECKOTO XapakTepa, YTO CBHUJIETEIbCTBYET O
COITMAILHO-TIOJIUTUYECKOM BOCHPHUATHH JTaHHOW (OPMBI  MOJUTHUECKOTO
HAaCWIMsS B KauyeCTBE aKTyaJdbHOW YrpO3bl ISl HAIMOHAIBHBIX WHTEPECOB
pecriyonuku. OO30pHBIA aHaM3 CTaTed, MPEeayCMAaTPUBAIOIINX OTBETCT-
BEHHOCTh 34 NPECTYIUICHUS TEPPOPUCTHUYECKOTO xapakrtepa B YK
MakenoHuu, TO3BOJISIET KOHCTAaTHUPOBaTh TOT (aKT, UYTO MAaKEIOHCKUM
3aKOHOJIATEIh OTpa3uid HOPMBI 00 HATUX NPECTYIUICHUSIX B TyaBe 28
(ITpectymnenus npotuB rocygaapctsa) u B riase 34 (IlpectyruieHus: MpoTUB
YEeJIOBEYHOCTH U MEKYHAPOJAHOTO MPaBa).

Hecmotps Ha TO, uto B YK MakenoHun OTCYTCTBYET JIETAIBHOE
ONPECIICHUE MTPECTYIIEHUN TEPPOPUCTHUECKOTO XapAKTEPA, OJJHAKO UCXO IS
W3 CJIOXKMBIIEHCS KOHIENTYaJbHO-MIPABOBOM MAapaJiurMbl  BOCHPHUSTHUS
TeppopU3Ma KakK SBJICHHUS COLMAIbHO-TIPABOBOM JEHCTBUTEIBHOCTH U
COBPEMEHHBIX TECHJICHIIUN Pa3BUTHUSI MEXKIyHAPOJIHOTO YrOJIOBHOIO MpaBa, K
MPECTYIUIEHUSIM  TEPPOPUCTUUECKOTO  XapakTepa  CIEAyeT  OTHECTH
KpUMUHAJIbHBIC JICSTHUS, OTBETCTBEHHOCTh 3a KOTOpPBIE MPETyCMOTPEHA CT.
ct. 309 (YOuiicTBO TpeACTaBUTEICH BBICHIUX OPTaHOB TOCYIapCTBEHHOMN
Brnactu), 310 (Iloxuienue mnpeacTaBUTENEH BBICHIMX TOCYIapPCTBEHHBIX
opranoB Biactu), 311 (Hacunne B OTHOIIEHWH MpPENCTABUTENEH BBICIIMX
rocyapCTBEHHBIX OpraHoB Biactu), 312 (BoopyxkenHoe Boccranume), 313
(Teppopuszm), 314 (Husepcus), 315 (Caborax), 419 (MexmyHapoaHbII
teppopusm), 420 (Yrposza nuinaMm, HaXOISIIUMCSA TOJ MEXIyHAPOJTHOM
3ammToi) u 421 (3axBat 3a0KHUKOB).

UccnenoBanne CcOCTaBOB  YKAa3aHHBIX MPECTYIJICHUM  TO3BOJISIET
BBIJICJIUTh HEKOTOPHIE OCOOEHHOCTH HAIMOHATBHOM KPUMHUHAIU3AIMHU 3THX
JNESTHUM B KAUYECTBE MPECTYILUIEHUN TEPPOPUCTUUECKOTO XapaKTepa.

Bo-niepBbiX, ycmarpuBaercss OOMMN ISl MHOTHX MPECTYIUICHUM
KPUMHUHOOOPA3yIOIIUNA MPU3HAK, KOUM BBICTYNA€T HaMEpEHUE MOJABEPTHYThH

3 TogpoGuee 06 stoM cM.: Parumos U.M., Tomuk FO.B., Kopo6ees A.W., Jlo6au JI.B. Teppopusm B Poccun u

Mupe Ha coBpeMeHHOM dTare. CI16., 2018. C. 144-145.
32" Criminal Code of the Republic of Macedonia  [DuextpoHHBIi  pecypc]. URL.:
http://www.wipo.int/wipolex/ru/text.jsp?file _id=241273.
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OMAacHOCTH KOHCTUTYLIMOHHYIO CHCTEeMy M Oe3omacHOCTh PecmyOnuku
Monnasus (ct.cT. 309, 310, 311, 312, 313, 314 u 315).

Bo-BTOpBIX, M0 3aMbICly MaKeIOHCKOTO 3aKOHOJAATENsl OOIIeCTBEHHAs
OMAaCHOCTh PACCMATPUBACMOM TPYIIbl MPECTYIUVIEHUA — NPECTYILICHUS
TEPPOPUCTUYECKOTO XapaKTepa — 3aKIKOYAETCs B MX IOCATaTEIbCTBE Ha
COLIMAJIbHBIE OTHOIIECHUS, JIEKAlME€ B OCHOBE TIOCYJAapCTBEHHOM Oe3orac-
HOCTH, TOJIUTHYECKOW HE3aBUCUMOCTH M TEPPUTOPUATIBHOM LEIOCTHOCTH
MakenoHuu, a Takke Ha OTHEIbHBIE HJIEMEHTHl MEXIYHApOIHOTO
IPaBOIOPSAIKA.

B-Tpetbux, 3akoHOJATENb TaKXe MNPEAyCMATPUBAET IOBBIIICHHYIO
OTBETCTBEHHOCTh 3a cHeluanbHble (OPMBI COY4YacTHSI B COBEpUICHUU
HEKOTOPBIX TEPPOPUCTHUECKUX MpecTymuieHni. B wactHocTu, B cT. 324 YK
MakenoHuu ompenesaeHo, 4YTO JIMIO, KOTOPOE CO3/JaeT 3aroBop, OaHmy,
TPYIIy WIK Apyroe oObeInHEHNE JIUIL C 1IEIbI0 COBEPIICHUS NPECTYIICHUH,
npegycmorpennbix cr.ct. 309, 310, 311, 313, 314 u 315, Haka3siBaeTcA
JUIIEHUEM CBOOOBI HA CPOK OT OJHOIO I'0Jia 10 IECATH JIET; JIULO, KOTOPOE
CTAHOBHUTCSl YJIEHOM NPECTYMHOM accolMalvy, NPEAYyCMOTPEHHOM m. 1 CT.
324, Haka3bIBAETCS JUIIICHUEM CBOOOBI HA CPOK OT IIECTH MECSIIEB JI0 MSATH
ner. B m. 3 cr. 324 YK Makenonnn npenycMoTpeHa HOpMA, YCTaHABIIH-
BaloIas mocyiadJIeHue B HaKa3aHUM Juna (IpeaycMOTpEHa CaHKIIUS CTaThbH B
BUJIE JIUMIIEHUS CBOOOABI /10 TPEX JIET), KOTOPOE PAaCKPbUIO MPECTYIHYIO
accoruaiuio (croBop, OaHmy, MTPECTYNHYIO TPYNNy) WIA KaKUM-JTHOO
00pa3oM MPENsITCTBOBAJIO COBEPIICHUIO TpecTymieHus. B 1. 4 3Toil ke
CTaTbU COJIEPKUTCS MOOUIPUTEIbHAS HOPMA, PETJIAMEHTUPYIOIAs MOJIHOE
OCBOOOXEHUE OT HAKa3aHWs 4YJeHa MPECTyNHOM accouuanuu, KOTOPOoe
3a071arOBPEMEHHO PACKPBIBACT IJIAHUPYEMOE MPECTYIICHHE.

B KOHTEeKkcTe YroJOBHO-NIPAaBOBOM OOpPHOBI €  NIPECTYIICHUSMHU
TEPPOPUCTUUECKON HAMPABICHHOCTH 0CO00E BHUMAHUE CJENYyET OOpaTUTh
Ha YTrOJOBHO-IIPABOBBIE HOPMBI, MPEAYCMATPUBAIOIINE OTBETCTBEHHOCTH 34
Teppopu3M (cT. 313), MexxayHapoaHbIil TeppopusMm (cT. 419), yrpo3y nunam,
HaxOASIIUMCS TI0J] MEXKTYHApOIHOM 3amuTou (cT. 420) 1 3aXBaT 3aJ10KHUKA
(ct. 421).

[Tox TeppopusmoMm B pamkax cT. 313 YK Makenonun mnoHUMaeTcs
COBEpPUICHUE C HAMEPEHHEM IOJIBEPTHYTh OIMACHOCTH KOHCTUTYLUHOHHYIO
cucteMy wid Oe3omacHOCTh PecnyOnuku MakenoHust B3pbIBa, IOJKOra,
3aTOIJICHUS, a4 PAaBHO COBEPIICHHE HMHOTO KaKOTro-TuOO OOIIECTBEHHO
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OMAacHOTO aKTa WIM aKTa HaCcWIMs, KOTOpbIE CO3/al0T OIIyIICHUE
HeOE30MaCHOCTH WJIU CTpaxa cpenu rpaxaad. TakuMm o0pa3oM, MaKeTOHCKU
3aKOHOJaTeNb CHOPMYIHPOBATT OTKPBITHIM MEpPEUYeHb AKTOB, OOpa3yIOLIUX
O00BEKTUBHYIO CTOPOHY TEPpPOpHU3Ma, U OTPA3WI B JAHHOW HOpME CHEIUDUKY
CyOBEKTUBHON CTOPOHBI, MPOSBISEMONW B MPSIMOM YMBICJIE IOJIBEPTrHYThH
OTMACHOCTH KOHCTHUTYIIMOHHYIO CHCTEMY WM O€30MacCHOCTh TOCYIapCTBa.
CaHKIMsI CTaThH 3a JAaHHOE TPECTYIUICHHWE MpeaycMaTpHBaeT HaKa3aHUE B
BU/IE JINIIICHHS CBOOOII HA CPOK HE MEHEE UeM TPH To/1a.

Ot TeppopusmMa HEOOXOAMMO OTIMYATh JAUBEPCHI0O H  cabOTax.
B cootBerctBumM co cr. 314 YK MakenoHund 1moJi AMBEPCUEN MOHUMAIOTCS
COBEPIIICHHBIE C HaMEpPEHHWEM IOJABEPTHYTh OMACHOCTH KOHCTHUTYITHOHHYIO
CUCTEMY WK 0€30macHOCTh MakeJOHWM eWCTBUS, HAMpaBIICHHBIE Ha
YHUYTOXXEHHE OOBEKTOB IIPOMBIIUICHHOCTH, CEIIbCKOTO XO3JMCTBA U
DKOHOMHUKH, OOBEKTOB  TPAHCIOPTHOM  HMHPPACTPYKTYpHI,  CHUCTEM
KOMMYHHUKAIIUH M KAJTUITHO-KOMMYHAQJIBHOTO XO3SMCTBA, a TaKKe APYTHX
00BEKTOB, WUMEIOIMMX OOJBIIYI0 BAXKHOCTh /I JKOHOMHUKA M OOBIYHOM
KU3HM rpaxkaaH. B cBoro odepens caborax (ct. 315) mpencrapnser codoi
COBEPIIICHHbIE TalHO, MOCPEACTBOM OOMaHa WM KaKUM-JTHOO Jpyrum
CIIOCOOOM JeHCTBHSI, HAHOCSIINE 3HAYUTEIBHBIN yIIepO rocyIapCTBEHHOMY
OpraHy, Yy4YpexXACHUI0 WIM HWHOMY IOPHIWYECKOMY JIHIy, Tae paboTaer
NpecTymHUK. [Ipy 3TOM B OTIWYWE OT TEeppOpU3Ma M JUBEPCHU CabOTax
MOET OBITh COBEPIIEH TOJIBKO CHEIUATBHBIM CYOBEKTOM — JIMIIOM MpHU
WCITOJTHCHUH CBOMX CITY)KEOHBIX 00sS3aHHOCTEH.

MakeIOHHSI OfHA M3 HEMHOTHX CTpPaH ~, KOTOpas, He MOKHIAsiCh
MOSIBJICHUST YHUBEPCATBHOM MEXIYHAPOTHOM KOHBEHIIMHM O MEXKTyHApOIHOM
TEppOpHU3ME, Ha HAITMOHAIIBHOM YPOBHE KPUMHHAIM3UPOBAJIA JAHHOE JISSTHHUE
B KayecTBE TNPECTYIUICHHs, IMOCATAIOMEr0 Ha  MEKIyHApOIHBIN
npaBonopsaaok. Tak, ct. 419 YK Makenonuu riacur:

«1. Jlumo, xoTOpoe, PYKOBOJCTBYSCh HAMEPEHHEM TNPHYUHHUTH BPEI
WHOCTPAaHHOMY T'OCYJIapCTBY WUJIU MEXIYHApOIHON OpraHHU3alliy, COBEPIIAET
MOXUINCHUE YeJIOBEKA WM MHOW aKT HACWJIUS, YCTPANBAET B3PBIB WIIH TIOKAP
WJIM COBEPIIAECT UHBIE B LIEJIOM OMACHBIE JEUCTBUS TUOO CO3aeT yrpo3y s
KU3HM JIIOJIEH WM HWMYIIECTBa, MPEACTABIAIONICTO 3HAYUTEIHHYIO

303
JlesiHUsI, COCTAaBJIIIOIIUE MPECTYIUICHHE MEKIYHAPOJHOTO TEepPpOpu3Ma, ObUIM KPUMUHATHU3UPOBAHBI Ha

HAITMOHAJIFHOM YpPOBHE B Takmx TrocymapctB kak Apmenus (ct. 389 YK Apmenun), bemapycs (ct. 126 YK
benapycn), UYepnoropust (cr. 447 YK Uepnoropun), CIHA (§ 2331 Turyna 18 CBopma 3akoHOB CIIIA), I'pysus
(ct. 323.2).
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IIEHHOCTh, HaKa3bIBACTCS JIMIIECHUEM CBOOOJBI Ha CPOK HE MEHEe 4YeM TpH
roja.

2. Ecnu npectymieHue, YNOMSIHYTO€ B IYHKTE | HACTOSIEN CTaThH,
MIPUBOJAUT K CMEPTU OJIHOTO MM HECKOJIbKHX YEJIOBEK, a PaBHO NMPUYMHEH
yiiep0 B 3HAUUTEIHHON CTEIEHH, UCTIOTHUTENb MPECTYIUICHUS] HaKa3bIBAETCS
JIMIIIEHUEM CBOOOIbI HA CPOK HE MEHEE YeM Ha IIATh JICT.

3. Eciiu npu coBepIICHUU MPECTYIJICHUS, YIOMSHYTOTO B MyHKTE 1
HACTOSIIIEW CTaThbHU, HWCHOJHUTENIb COBEpIIaeT YOWWCTBO, HCHOJHUTEIb
MPECTYIUICHUS TMOJIJIEKUT TIOPEMHOMY 3aKITFOYEHUI0 HA MUHUMAJIbHBIA CPOK
B 10 JeT 1100 MOKU3HEHHBIM JIMIIIEHUEM CBOOOIBI).

Jlpyro#i pa3HOBUIHOCTHIO MEXKIYHAPOIHOTO TEPpOpU3MaA SIBISETCS
MOCATATENIbCTBA HA JIMIl U YUYPEKJCHUS, MOJIb3YIOUIUXCA MEXIYyHApOIHOMN
3anurTond. Bo ucnonHenne mnonoxkeHuid KOHBEHIIMU O MpegoTBpaIllEHUU U
HaKa3aHUM TPECTYIUICHUHA MPOTHUB JIMII, IOJB3YIOMIMXCS MEXAyHAPOIHON
3alIUTOM, B TOM YKCJIE JUIJIOMATHUYECKUX areHToB, OT 14 nexadbps 1973 r.
Pecnybmuka MakenoHus Takke KpHUMHHAJIU3UpPOBajga B KadyeCTBE
NPECTYIUICHUS ~ TMPOTUB  MEXKIYHApPOJHOTO  MPABOMOpsIAKA  JACSHUS,
MPEJICTaBIAIOIINE YIPO3y IS JIMI, HaXOJAIIMXCS MOJ MEXIyHAapOIHOM
sammToi. Tak, m. 1 cr. 420 YK Makenonun npeaycMaTpuBacT HaKa3aHUE B
BUJIC JIMIICHUS CBOOOABI HA CPOK HE MEHEE OJHOTO TOJla 3a COBEpPIICHHUE
MOXUINCHUSI WJIM WHOTO aKTa HACWJIMsA TNPOTHUB JIMIA, HAXOJSIIETrocs IOJ
MEXIYHApOAHON 3alllUTOM, WJIM OCYIIECTBICHUS HaIaJeHUs Ha €ro
CIy>KeOHbIC TIOMEICHUS, YaCTHBIM JIOM WM TpaHCIOpPTHOE cpeAcTBo. K
KBATU(UIIMPYIONTUM TPHU3HAKA JaHHOTO MPECTYIUICHHS MOXKHO OTHECTH:
MPUYUHEHUE CMEPTHU 10 HEOCTOPOKHOCTH OJTHOMY WJIM HECKOJIbKUM JIUIAM;
yOMHCTBO JIPyroro JWiia TP COBEPIICHWH OCHOBHOTO IIPECTYIUICHUS,
CO3JIaHHE CEPHhE3HOM YIPO3bl HANIAJICHHUS.

K TpaauiimoHHBIM NPECTYIICHUIM TEPPOPUCTUUECKON HANPABICHHOCTH
TaK)Xe CJIeyeT OTHECTH M 3aXBaT 3aJI0’KHUKA, OTBETCTBEHHOCTh 32 KOTOPBIH
npeaycMotpena cT. 421 YK Makenonnu. B pamkax J1aHHOW CTaThbu 3axBaT
3QJI0)KHUKA TIPEJCTABIISIET COOOM COBEpIICHUE TOXMUIICHUS JMla C
MOCTEAYIONIMM €ro yJAep>XKaHUEM B KayeCTBE 3aJ0KHHUKAa TOJ YyIrpo30H
yOWiiCTBa WM NPUYMHEHUS Bpella €ro 3JI0POBBIO C IEIbI0 TMOHYXICHUS
rocyJlapCcTBa WJIM MEXIYHAPOJHOM OpraHMU3allui COBEPIIUTH KaKOe-THu00
JNEeUCTBUE WM BO3JIEP)KAThCA OT COBEPIICHHMS KaKOro-inOo IEeUCTBUS Kak
yCJIOBHUSI OCBOOOXJICHHS 3ajokHUKa. CaHKIMS CTaThbU MpeaycMaTpuBacT
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HaKa3aHWE 3a 3TO MPECTYIUIEHWE B BHUJAC JIMIIEHUS CBOOOABI HAa CPOK HE
MEHEe OJIHOro roja. B kadecTBe KBaIu(UIMPYIOUIMX MPU3HAKOB 3axBara
3aJI0)KHUKA CJIENYEeT Ha3BaTh, BO-IEPBBIX, HENPEAYMBIIUIEHHYI) CMEPTh
3aJI0’)KHHKA (HaKa3aHWE B BHJIE JIMIIECHUS CBOOOJIbI HA CPOK HE MEHEE ISATH
JIET) U, BO-BTOPBIX, YOMHCTBO 3aJlO)KHMKa (HaKa3aHWE B BHJE JUIICHUS
CBOOO/IbI HA CPOK HE MEHEE JIECSITH JIET WM MOKU3HEHHOTO 3aKJIIOUCHUS ).
HeoOxoaumo Takke OTMETHTh, YTO B COOTBETCTBUM C JICUCTBYIOIIUM
YIOJIOBHBIM  3aKOHOJATEJIbCTBOM  MakeqoHnn K  MPECTYIUVICHUSIM
TEPPOPUCTUUYECKOTO XapaKTepa HEOOXOIUMO OTHOCUTCS PsiJi KPUMHHATBHBIX
NEAHUW, TMOCITAIOIMIMX Ha MPEACTABUTENIEN BBICIIUX TOCYAAPCTBEHHBIX
opranoB PecnyOnuku Makegonus. CpaBHUTEIBHO-IIPABOBOM  aHAIMU3
YTOJIOBHO-TIpaBOBbIX HOpM B crathax 309, 310 m 311 YK Makenonuun
M03BOJIIET KOHCTAaTUPOBATh, YTO IMPABOBOM KOHUENT TEppopu3Ma B
KOHTEKCTE  PEryJSTUBHO-OXPAHUTEJIBHOIO  NOTEHIMAJa  YTOJIOBHOTO
3aKOHOJIaTEILCTBA OXBAThIBAET COBEpPIICHUE YOUNCTBA, IOXUIIECHUE W
MpUMEHEHNE HACWJIMS B OTHONIICHWH TIpe3ujieHTa PecnyOnuku, dieHOB
[Tapnamenta, IIpaBurensctBa, cyaumii KoHcturynnmoHHoro u BepxoBHOro
cynoB PecmyOGiauku. Ilpm 3TOM  mpecTymHbBIe IOCATATElIbCTBA  HA
MpEJCTaBUTENEH  BBICHIMX  T'OCYJapCTBEHHBIX  OpraHoB  PecnyOnuku
MakenoHus TOJIBKO TOT/Ia MOKHO KBaJTM(DUIIMPOBATH B KAUE€CTBE OTACIbHBIX
MPOSIBJIICHUI Teppopu3Ma (MPECTYIUIEHUN TEPPOPUCTUUECKOTO XapakTepa),
KOTJla OTH JIeSIHUSI COBEPIIAIOTCS C HAMEPEHUEM IIOJABEPTHYTH YIpO3€
KOHCTUTYIITUOHHYIO CUCTEMY WJIM Oe30macHoCTh PecyOuku MakeqoHusl.
[IpoBeneHHBIN aHANMM3 YrOJOBHOTO 3aKOHOAaTeNbcTBa PecmyOmuku
MakenoHuss 00 OTBETCTBEHHOCTH 3a TMIPECTYIUICHUS MEXIYHApOIHOTO
XapakTepa TO3BOJISIET BBIIBUTH LEJBIA  Psii €ro  OCOOEHHOCTEH,
3aCTy>KMBAIOIINX BHUMAHUS CO CTOPOHBI POCCUIMCKOTO 3aKOHOIATENS.

222



Kyuuna A. 0.

HpaBOBaﬂ OIICHKA HAJIHYMUA IIPU3HAKOB JKCTPEMHU3MA
IpH COBEPIICHNN leeCTyHJIeHI/Iﬁ B Kl/lﬁepHPOCTpaHCTBe -
CJIOKUBIIIMECS OIIHOKH IPAKTHKHA

AHalIU3 HAYYHBIX HUCCIEIOBAHMI O KPUMHWHAJIBHOW JIE€ITEIBHOCTU B
npejenax KMOepnpoCTpaHCTBA MOKa3bIBACT, YTO LIEJbIA psa paboT o0 sTou
npo0jeMe TMPEJCTAaBIAIOT €€ KaK TOTaJbHYI0 W HEOTBPATHUMYIO YIPO3y
COBPEMEHHOMY TIOPSIIKY, €IWHCTBEHHBIM CIIOCOOOM OOpBHOBI C KOTOPOH
SBISICTCS  OTPAHMYEHHE KHOCPOTHOLICHHH M KOHTPOIb HAX HHUMH
OHOBPEMEHHO CYHIECTBYIOT MO3UIIMH, OOBICHSIOIINE, TOUEMY CHENIATh 3TO
HEBO3MOKHO: CKOPOCTb Pa3BUTHS BBICOKHI TEXHOJIOTUNA, JOXOM, IPHUHOCUMBII
VMH U TIPOYME TOJIOKUTEIIbHBIE CTOPOHBI BUPTYAJIM3ALHUU JCNAOT TaKUE
OrpaHHYeHHs yrommdyeckumu . OXHAKO HEBEpHAs OLEHKA OOLICCTBEHHOM
OMMACHOCTH KUOEPHpPecTymHOCTH W  HEOOXOJMMOCTH KPUMHHAIU3ALUU
COCTaBOB KHOEPIIPECTYIICHH BCE €Ille sIBsieTCsl yecTounBoil. boiiee Toro, oH
CYIIECTBEHHO BJIMSIET HE TOJIBKO Ha MOSIBJICHUE HOBBIX cOCTaBOB B YK P®, HO
U Ha OLICHKY YK€ CYIIECTBYIOIIUX JCSHUM, MPAKTUKA MO KOTOPBIM, Ka3aJlOCh
OBI, JOJDKHA OTJIMYATHCS OMPEACIICHHON YCTOMYMBOCTBIO.

OpHuM U3 NpUMEpOB sBisieTcs KBan@ukauus aesHuid mo cr. 280 VK
P® «IlybmuuHble TPU3BIBEI K OCYIIECTBICHHUIO SKCTPEMUCTCKOM AesITeNbHOC-
Ti». CeTeBON AKCTPEMU3M MPEACTABIACT COOOW MPECTYIUICHHS JOBOJIBHO
cnenu@UUecKoro xapakrepa COBEPIICHUS, a MPUUYUHON TaKOW MOAU(PUKAIINH
cTajla MOMYJAPHOCTh U JIOCTYNHOCTh COLMAIBHBIX CETEH, TE€ MOXKHO
CBOOOJIHO BBIpaXkaTh CBO€ MHEHHE MO JIOOOMY Kpyry BompocoB. Ilotomy
OoJibIlIasi 4acTh MPUTOBOPOB KacaeTcsi JESHUMN, COBEPIICHHBIX C HCIOJb30-
BanueMm Wurepuera (4. 2 cr. 280 YK P®), rme mpusHak myOIMYHOCTH
ONPEACIISIETCS OTKPBITOCTHIO IMYyOJMKAIIMK i1 CBOOOJHOIO YTEHUS U

307
pacrpoCTpaHEHHUS .

3% Kaumaar iopuamuecKux Hayk, IOLEHT, IOLEHT Kaeapsl yrONOBHOIO TpaBa i KpUMHHONOrHH FOpummaeckoii
IKOJIEI JlaIbHEBOCTOYHOTO (peepabHOTO YHUBEPCUTETA

3% Tanmomenxo B.®., Taiirmmeama JB. OGecreuenne SKOHOMHUECKOH GE30MACHOCTH roCcyAapcTBa IyTeM
[POTHBOJEHCTBUS SKOHOMHYECKOH IPECTYNHOCTH B CHUCTEME COBPEMEHHBIX HH(OPMALMOHHBIX TEXHOJIOTHH //
MexaHu3M 3KOHOMHKO-TIPABOBOTO OOECTIEUeHHsI HAalMOHAIBHON O€30MacHOCTH: OIBIT, MPOOJIEMBI, MEPCIIEKTHBHI
Marepuanst VIII-it MexxayHapoqHoit HaydaHo-nipakTHyeckoit kordepenuuu. 2015. C. 9-10.

3% Saviotti P.P., Metcalfe J.S. Present development and trends in evolutionary economics //Evolutionary theories of
economic and technological change. — Routledge, 2018. C. 1-30.

397 Cwm. wanmpmmep: Tomosa JI.B. TTpoTHBOAEICTBIE SKCTPEMHU3MY B TPOCTPAHCTBE MHTepHETa // PoccHitckmii
ncuxonorndeckuit xkypHan. 2011. T. 8. Ne 5. C. 36-40; bemrykoBa 3.M. IIpoTuBOAEHCTBHE IKCTpEMHU3MY B
WHTEpHETE: MEXIyHapOJHbIH, 3apyOeKHbIi U BHYTPHIOCYJapCTBEHHBINH acrekThl / bubianorexka KpuMuHaIKCTA.
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Cornacumcsi, d4to TmpobiieMa B3aUMOJCHCTBUA  DKCTPEMHUCTCKHUX
cooOiiecTB U cetu MHTEpHET akTyalbHA M 3HaYUMa, MPUYEM HE TOJIBKO B
Poccun. OnHako BEpHO M TO, YTO €€ HM3y4YEeHHE TPeOyeT B3BEUICHHOTO
MOJX0J1a, C MPUBJICYECHUEM YYEHBIX M MPAKTUKOB, CIIOCOOHBIX J1aTh BEPHY
OLIEHKY OJKCTPEMHUCTCKOW cocTaBisronied. [IpuunHa Takoro MHEHUSA
nopoxJieHa m3ydeHueM cyneOHnou mpaktukud 2015-2018 rr. [IpoBeneHHbiit
HaMHM aHaJIM3 TPUTOBOPOB CYJOB, KACAIOMMXCS IMYyOJIUMYHBIX MPHU3BIBOB K
OCYIIECTBICHUID  DKCTPEMHUCTCKOM  JEATEIBHOCTH, COBEPLICHHBIX C
UCIIONB30BaHuEeM IHTepHeTa, 3acTaBiIET 3aaAyMaTbCsi O TOM, CKOJBKO
JesTHUN, KBATH(PUIIUPOBAHHBIX 110 CT. 280.

o 308
Bo mHoXxecTBe HY6JII/IKaLII/II/I, KaK OTCUCCTBCHHBIX , TaK WU HWHOCT-

09
, OTMEUaeTcsl XapakTepHas uepra oOmieHus B HMuTepHere —

PAHHBIX °
MOBBIIICHHAS arpeCCUBHOCTh COOECETHUKOB, YaCTO HEMOTHBHUPOBAHHAs, HE
uMeroIasi 0ObeKTUBHBIX MpuUyuH. [laxke Oermoro m3ydeHus MyOJHMKaluid B
COIMAJIBHBIX CETAX, HE3aBHUCHMO OT s3bIKa OIMyOJWKOBAaHHS, JTOCTATOYHO,
9TOOBI 3aMeTUTh 3TO. McciemoBarenn Ha3bIBalOT Takoi 3(P(HEKT WILTIO3uEH
AHOHMMHOCTH 10, coxpanuBiuercsa ¢ Hayana 2000 rr., korjga coluaibHbIC
CeTH HE OBLIM CPEJICTBOM TOBCEIHEBHON KOMMYHHKAIUHU, a, IOTOMY,
OompIliasi 4acTh TMOJb30BaTeNiel MEHCTBOBANA TOJ] «HUKAMH» — TICEBIO-
HUMaMH, CKPBIBAIOIIMMU peaibHbIE MMEHA W aBaTapaMu, 3aMEHSBIIMMU
Hactosmue (ororpadhun ydacTHUKOB oOmeHus. [lpu oreHke Hamuuus B
JIEHCTBUAX JUIA MPU3HAKA SKCTPEMHU3Ma 3Ta COLMOKYIBTYpHAsi 0COOEHHOCTh
MOBEJICHUST TIOJIb30BaTeelt HTepHeTa TOpOXKTAaeT psAd  CYyHNeCTBEHHBIX
npoOem.

Anamu3 4. 2 cr. 280 YK P® mnoka3blBaeT, 4TO JaHHOE MPECTYILICHUE
npeAcTaBiIsieT  coOoi  KBamu(UIIMPOBAHHBIA  COCTaB,  COBEpIIIAEMbIN
CHEIUaIbHBIM CIIOCOOOM — TPH TMOMOITH HH(GOPMAIMOHHO-TEIEKOMMYHH-
KaIlMOHHBIX CeTel, B TOM umuciie ceTu «MHTepHeT», 4To, C TOYKH 3pEHUs

3aKOHOAATCIIA, OTAT4YacT O6H.ICCTB€HHYIO OIIaCHOCTL JCAHHC II0 IIPHYHUHC

Hayunsiit xypnan. 2013. Ne 6 (11). C. 263-269; Munuenko A.A. DKCTpeMH3M M €ro B3auMOJEICTBHE C
naTepHeToM// COOpHHK MatepuaioB PecrmyOnmkaHCKOW HaydHO-TIpakTHdeckod KoHdpepeHnnn «lIpodumakTuka
SKCTpEMHU3Ma B MOJIOJISKHOH cpeae». — Ya, 2016. C. 101-105.

3% Hanpuwmep: Bunorpamosa C.B., ®enoceea FO.A. CT86 Kak pa3sHOBHIHOCTh PEUCBOil arpecchu B HHTEpHETE (Ha
IpuMepe HHTEpHET-3HIUKIoneanH «JIypkomopse») / COOpHUK HaydHBIX CTaTeH Mo MarepuanaMm Bcepoccuiickoit
Hay4dHO-TIpakTH4eckoil koHpepeHnyun «XII Yimakosckue urenus». MHBanoso, 2017. C. 196-201; Edpemo B.A.
Pycckuii 361K HHTEpHETA: MeMBI U arpeccus // Uyxnoesukoso o0ydenue. 2017. T. 44. Ne 4. C. 423-428.

3% Hanpumep: Amichai-Hamburger Y. The Social Net: Understanding our online behavior. - Oxford, 2013; Moss T.
Speaking Out. Victoria, 2016.

319 Zimmerman A. G. Online Aggression: The Influences of Anonymity and Social Modeling. UNF Theses and
Dissertations, 2012.C. 2-8.
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NPAKTUYECKU HEOTPAHMYECHHOr0 IMYyOJMYHOTO JOCTyNa K MyOJIMKaIuu,
BBICTYIUICHHUIO U mp. [Ipu 3TOM aBTOpHI, M3y4aBIIve MPOOJIEeMbl KBATH(H-
Kallud COCTaBa, YKa3bIBAIOT, YTO OMNPEACISIONIMM JJisi pa3rpaHuyeHust
COCTAaBOB JKCTPEMMCTCKOTO XapakTepa M MHBIX SBISAETCS  OOBEKT
npecTyrieHus. Mpl, HUCKOJIbKO HE OCHapuBas 3HAUYUMOCTbh OOBEKTa 3TUX
MPECTYIUICHUM, BCE € CUMTAEM, 4YTO HAMOOJIee BAXXHBIM JIJISi OTJICJICHUS
DKCTpEMHU3MA OT HWHBIX TMPECTYIUIEHUM  SBIACTCS  UJICOJTOTMUYECCKUI
KOMIIOHEHT, TMIOCKOJIbKY «ONpEAEIeHHAss WACOJIOTUS €CTh MOTHUBAIUS
JKCTPEMH3MA KaK JeSTEIBHOCTHY | .

DTO 04eBUIHO M3 cMmbIcha cT. 1 PenepanpbHOro 3akoHa oT 25.07.2002
No 114 «O mnpOoTHUBOIECUCTBUM JKCTPEMUCTCKOM NIESITEIBHOCTU», TAE BCE
MIEPEUYUCIICHHBIC JIKCTPEMUCTCKUE JISTHUS OTBEYAIOT JBYM  BaXKHBIM
IpU3HAKaM — OHHU, OMOCPEAOBAHO, OOIIECTBEHHO OMACHBI JIJII HEOMPEICIICH-
HOTO Kpyra JMI[ U OTHOILICHUH, KOTOpPbIE BXOJSAT B IOHSITHUE TOCYIapCT-
BEHHOM 0€30MacHOCTH U KOHCTUTYLIMOHHOTO CTPOSI MPSIMO WJIM KOCBEHHO, H,
MPEACTABISIIOT COOOM TMpecTymHbIe JAESHUS — TO €CThb HE SBJSIIOTCA
HEUTPATBLHBIMUA C TOYKH 3PEHUSI 3aKOHOTOCIYITHOCTU. OCTaIbHbIE MPU3HAKU
COCTaB, II0 HalleMy MHEHUI0, HOCSIT BTOPOCTEIEHHBIA XapakTep 0
OTHOIIIEHUIO K JIBYM II€PBOOYEPEIHBIM, BBIPAKAIOUIUMCS, BO-TIEPBBIX, B
HaJIMYUU 3KCTPEMHUCTCKH-OKPAIIEHHOTO yMbIC/Ia 1 MOTHBA, 4, BO-BTOPBIX, B
€ro 0ObeKTe.

AHanu3 cyeOHOM MPAaKTUKK MOKA3bIBAET, YTO MIPABOTIPUMEHHUTEINIO ATOT
aCIIeKT 4acTO HEOUYEBHUJECH, YTO MPUBOJUT K HEMPaBUIbHOU KBaIM(UKAIIWU,
4acTO YIrpOXKaroiie OOIIeCTBY B CHIIy OOIIECTBEHHOW OMACHOCTH JCSHUA.
PaccmoTpuM, HanpuMep, yroJIoBHOE JIe7I0, BO30YKAeHHOE B JIeHMHTpaacKoi
00J1aCTH B OTHOIICHUU YJIEHOB Ka0OaJIMCTHYECKOTO COOOIIECTBA, OAWH W3
KOTOPBIX OBbUI MPUTOBOPEH K JIMIICHUIO CBOOOJIBI YCIOBHO. JIBO€ TpaxkiiaH,
Ha3bIBaBIIMX ceOs1 kabOamucTtaMu, Cyas TO OOpPBHIBOYHBIM CBEICHUAM
(mpUroBop Tak U He ObUT OOHAPOAOBaH), B OPrAHM30BAHHOM MMM UHTEPHET-
COOOIIECTBE MPHU3BIBATU IPOBECTH KaOOAIUCTUYECKUN OOpsa Ha CMEPThH
OZHOT'O U3 UEPAPXOB MPABOCIABHOM LEPKBHU, IO IIPUUYUHE €0 BHICKA3bIBAHUN
B a/]peC HWHBIX PEIUTHO3HBIX TeueHuu. OOpsia TOJKEH ObLI COCTOSITh B
MBICJIEHHOM TIOXEJIaHWU CMEPTH, BBIPAXKEHHOM B 0COOOW OKKYJBTHOM

3 Xamkos MWL DkcTpeMus3M (YroJIOBHO-TIpaBOBOM acmekt) // BectHmk Yamyptckoro yHuBepcutera. Cepus
OxoHoMuKa H mpaso. 2008. Ne 2-2. C. 210.
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dopme *'? . JlessHue ObUIO KBANMM(HUIMPOBAHO KAK DKCTPEMUCTCKOE IO
NpUYNHE HAIWYWS MPU3HAKA HEHABUCTH K MPEACTABUTEISAM OMpPEIeICHHON
PEMTUO3HOM  TPYIMIIBL, OpU3Haka MyOJIMYHOCTH M crocoda  ero
COBEPIIICHHS — MTOCPEACTBOM ceT «HTepHeTY.

Onnako, ecinu Mbl oopatuMcst K cT. 280 YK PO u ct. 1 ®3 N 114 «O
MPOTUBOJCUCTBUU DKCTPEMUCTCKOM JEATETLHOCTH», MBI YBUIUM, YTO BCE
(GOpPMBI COBEPIIICHHUS 3TOTO MPECTYIUICHUS, IEPEUUCIICHHBIC B 3aKOHE, HOCAT
HE MPOCTO IKCTPEMUCTCKUHN XapaKTep — OHU SBJISIOTCS TPABOHAPYIIICHUSIMH,
aIMUHUCTPATUBHBIMU I YTOJOBHBIMH, U 0€3 3TOr0 NMpH3HAKA, O YeM MBI
y)K€ TOBOPWJIM BBIIIE. JTO O3HAYaeT, 4YTO OOIIECTBEHHYIO OIACHOCTH
AKCTPEMHUCTCKOE TPECTYIUICHHE IPEACTABIIIET HE TOJIBKO TOTOMY, YTO B
OCHOBE €ro 3aJl0’)KeHa JEeCTPYKTHUBHAS HJICOJIOTHSA, HO TOTOMY, YTO TOJ
MPU3BIBOM TTOHUMAETCS MPHU3BIB K COBEPIICHUIO MPECTYIUICHHUS, TJAE OTa
UJICOJIOTHST BBICTYNIAa€T MOTHMBOM, (OpPMUPYIOIIMM yMbIiced. A cam
AKCTPEMHUCTCKUI MOTHB HaIlpaBJIeH HE MPOTUB KOHKPETHOTO JIMIIA, HO BCETIa
MPOTHB HEOMPEAEIEHHOTO Kpyra JHUIl, HaJeJICHHBIX OCOOBIMU MpHU3HAKAMHU
(paca, penurus, conUaaIbHOE TIOJIOKEHHUE, TIP. ), BEI3BIBAIOIIMMH HCHABUCTb.

Hanuume 53KCcTpeMHUCTCKOTO MOTHBAa B TMPUBEACHHOM TIPUMEpPE HE
O3HA4YaeT HaJIM4Msl B OOBEKTHBHOW CTOPOHE TIPU3HAKOB TIPU3bIBA K
AKCTPEMHUCTCKON AesiTeIbHOCTH. COBEpIIEHHE OKKYJIBTHOTO OOpsiga, Kakue
OBl TIOCIEACTBHS OH HE TMpeamnoyarajl, HEe MOTYT OBITh TIPU3HAHBI
AKCTPEMHUCTCKON AESATEIHHOCTHIO, KaK M MPAaBOHAPYIIIEHUEM B LI€TIOM, B CHITY
NEerCcTBYrOIEero 3akoHonarensctBa Poccuiickonn ®enepanuu. [lo cytu oH
paBEH XPECTOMATUHHOMY NpPHUMEPY M3 Kypca IUCHMUIUIUHBI «YTOJOBHOE
MpaBo» O MPECTYIUICHUSX C HETOJHBIMU CPEACTBAMH, KOTJA JIUIIO IBITACTCS
COBEPIIUTh YOMHCTBO MOCPEICTBOM 00psiaa KIAAOUIICHCKOM Maruu — 1 Te
JesTHAe HE MOXET OBITh MPU3HAHO YOUKWCTBOM IO TE€M K€ CaMbIM IMPUYHHAM.
Mbl OGHAPYXHIM [OCTATOYHOE KOIMYECTBO IPUTOBOPOB ~° , Tae
OKCTPEMUCTCKUMHU TIPU3HAHBI CICAYIOIINE JEHCTBHUS: OCKOPOUTEIbHBIC
BBICKA3bIBAaHUSI B OTHOIIECHWM HEOMPENETICHHOTO Kpyra JIWIl, TpUHaIIekKa-
X K KaKOMY JTHOO MUKPOCOIIMYMY WJIM MHOMY COOOIIECTBY, COAEpIKaIIue
B ceOe aOCTpaKkTHBIM MPHU3BIB HACHJIHLCTBEHHOI'O XapaKTepa, 4acTo BhIpa-
’KEHHBIN B HEI[EH3ypHOU (popme.

2 Cm Od¢unransHbLI opTan HKO «MexyHapoaHas aKageMus Ka606ambny, paszgen
«Cooo0mienus»:http://www.kabbalah.info/rus/content/view/frame/107467?/rus/content/view/full/107467 &main
(O6pamenue ot 19 oxtsi6ps 2017 r.)

33 [purosop Ne 1-473/2017 ot 4 mtons 2017 r. mo nmemy Ne 1-473/2017, Jlenunckuit paiioHHslii cyn r. Kuposa
(Kupogckast 061acTh). DIEKTPOHHBIM apXUB Cy/a.
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MpbI cuuTaeMm, 4TO 3/1€Ch UMEET MECTO BaXKHOE 3a0JyXKIEeHUE — MOJAMEHA
MCTUHHOTO MOTHBA, KaK MPABUJIO XYJIUTAHCKOrO, Ha SKCTPEMUCTCKUU. YiKe
ynoMsiHyTasg cr. 1 @3 Ne 144 roBOpUT O KOHKPETHBIX SKCTPEMHUCTCKUX
JESHUSIX, TO €CTh IOHATHO, YTO MPHU3BIB JIOJDKEH COJIEPKATh, KAK TOBOPAT
ydeHbIe, MOTHB HCHABUCTH M BPAXKIbI , 4 HE 3JIOCTH, HEMPHUS3HH HIH
KpaTKOCPOUYHOUM arpeccur. Takoil MOTHUB JIOJKEH OBITh TaK»Ke MOCIE0-
BaTEJIbHO BBIPAXEHHBIM B BBICKA3bIBAaHUAX JIMIla, B CaMOM MPU3bIBE,
KOTOPBIN MOOYKIAETCS U COMPOBOXKIACTCA «OTMPEAETICHHBIMU HE0JIOTHYeC-
KUMH YCTaHOBKaMH, OCHOBAaHHBIMHU Ha IPU3HAKaX HaIlMOHAJIM3Ma, pacu3Ma,
dammsma u gp.».° "

Otcrona MBI MOXEM cJenaTh CIEAYIOMMN BBIBOJ: OYEBUIHO, YTO
OCTaBJICHUE OIEHKM HAJIW4YMUs TMPU3HAKOB HKCTPEMH3Ma B  COCTaBe
MPECTYIUICHUS Ha OTKYN MPAaBONPUMEHUTENSIM W JKCIEpTaM MPUBOJIUT K
TOMY, YTO B psje ciay4daeB KBammdukanus ommbodHa. Ocobasi OMmacHOCTh
TaKUX OIIMOOK 3aKJIF0YAeTCsl B TOM, YTO DKCTPEMH3M, KaK MPECTYIUICHUE —
npeATeda Teppopu3Ma, oOJagaronuii HEPa3phIBHOM CBS3bIO C TOCIETHUM,
yIOyCKaeTCsi W3 IO 3pEHUs TOCYJAapCTBEHHBIX OPraHoB, Ojaroaaps
HEBEPHOMY MOHUMAIO HAJIMYUS MPU3HAKOB AKCTpemMusma. HecoMHEHHO, 4TO
ATU MNPU3HAKU JIEUCTBUTEJIBHO CJIOXKHBI JUIsI BBISIBJICHUSI, HO MbI T0JIaraem
HEMPAaBWIbHBIM OMNMUPATHCS MPU MX JOKA3bIBAHWUW JIUIIb HA SKCHEPTHYIO
OIIEHKY OJTHOKPATHOTO BBICKa3bIBaHUSI, KaK 3TO YaCTO OBIBAET.

MBI Takke moJsiaraéM, 4TO OCHOBHOW MPUYUHOM, MOPOXKIAIOIIECH TaKue
OIIMOKY SIBJISIETCS CTPEMJICHHE 3aKOHOJIaTeNsl KaK MOYKHO ObICTpee MPUBECTU
YK P® B COOTBETCTBHE CHUTYAIMH, CBSI3aHHOW C COBPEMEHHBIMH BbI30BAMU
0€30IaCHOCTH YeJIOBEeKa U OOIIECTBA. Y CTOMUMBAs TEHJICHUUS K BbIICICHUIO
KUOEPIPECTYIMHOCTH B OTACIbHBIA BUJl HA CAMOM Jieie TIPEACTaBIsieT coO0M
ABOJIIOIMIO CYIIECTBYIOIMIMX MPECTYIUICHUNH, @ UMEHHO CIIOCOOOB U CPEJICTB
UX COBEpUICHHUS, OJAHAKO MPAKTHUKA, BOCIPHUHHMAs B KAa4€CTBE OIOPHOMU
TOYKA BBICOKME TEXHOJIOTMM BCE 4Yallle OIMMHOOYHO BOCHPUHUMAET
OTHOILIIEHUS UHM(PPOBOM peanbHOCTH. Hampumep, B ciydae OIIEHKH
0OI1IECTBEHHOW OMACHOCTH KHOEpTEppOpU3Ma 4acTO MPOUCXOJUT CMEIICHUE
KUOEPIPECTYIMHOCTH, KUOEpIIMUOHa)Ka U TEeppopu3Ma B OJUH  BUJT
MPECTYMHOM JesATeNbHOCTH. Torja Kak, MO HalieMy MHEHHIO, 3Ta TOoYyKa

314 Kabanos II. A. [TonuTHYeCKasi HEHABUCTb I BpaXKaa Kak MOTHB npectymuieHus // Poccuiickas rocturms. 2008.
Ne 3. C. 43-44

3 TpyxaueB B.B., Axmenos Y.H. [loHsTHe S5KCTpeMu3Ma B yrojOBHOM IpaBe poccHiickoi deneparun / BectHrk
Boponexckoro rocynapcrsennoro yausepcurera. Cepust: IIpaBo. 2015. Ne 2 (21). C. 183.
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3peHUsl OMacHa MW JaXe pa3pylIdTelibHa Il  OPUAUYECKOW H
MPAaBOOXPAHUTEIIBHON JEATEIBHOCTH, IMOCKOJBKY OHAa BEIET K CO3JaHHIO
KOHCIIUPOJIOTUYECKUX TEOPUHM O HECYIIECTBYIOIIEM BHJAE MPECTYMHBIX
opranuzanuil. To ke MPOUCXOIUT U C FIKCTPEMUIMOM.

3/1€ech, KaK U B CIy4ae C UEIbIM PSAOM JPYTUX NPECTYIUIEHUNA, UMEET
MECTO cepbe3Hoe 3abnyxnaeHue. «Kiaccuueckue» yroiaoBHBIE COCTaBbl
00peTarT «JIBOMHHUKOB», HECOBEPIICHHBIX C TOYKH 3pEHUS OOBEKTa U
npeaMeTa MpeCcTyIUIeHUs. DTO MPUBOJUT K TOMY, UYTO MOAOOHAsl CTaThs
CTAaHOBUTCS Ka3yaJbHOM, TO €CTh TpeOYyIOlel pa3bsiCHEHUS €€ CMbICa IS
KOKJIOr0 KOHKpETHOro jena. OTCyTCTBHE TaKOTO TOJKOBAHHE MOXKET
MIPUBECTH KaK K HEPABOMEPHOMY OTKa3y B BO30YKJICHUU YTrOJIOBHOIO Jea,
TaK U K MNPUBJICUCHUIO K YTOJOBHOM OTBETCTBEHHOCTH JHUIA, B JIEUCTBUAX
KOTOPOr0 HET COCTaBa MPECTYIUICHUs], JIUOO UM COBEPLIEHO HHOE JEsHUE,
3anpeneHHoe YK PO.
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-316
JIyn Yanxau

Kopomkux HH
TeppopucTuyeckas U FIKCTPEMHUCTCKAS MPecTyNHOCTH B Poccun
u Kutae: Bonpochbl KOHTPOJISI HA yPOBHeE
YIOJIOBHOT0 3aKOHOIATeJIbCTBA

Teppopu3M ¥ 3KCTPEMHU3M TECHO B3aWMOCBSI3aHBL: SKCTPEMHU3M
IpeACTaBIsieT co00M MOYBY M OYar 3apoXKJICHHUsS TEppopU3Ma, a TEPPOPHU3M
SBIISIETCS HACWJILCTBEHHOM (DOPMOU BBIPAKEHHSI IKCTPEMHU3MA. DKCTPEMHU3M
U TEppOpU3M 3a4acTyl0 CBA3aHbl C Cemaparu3MoM. PeaurmnosHbli
DKCTPEMHU3M, HACHIIbCTBEHHBIA TEPPOPU3M U STHUYECKHH Cemaparvs3M
IPEICTABIAIOT cO00M HamboJee onacHble (POPMBI BBIPAKEHUS IKCTPEMHU3MA,
cemaparu3ma U TeppopHu3Ma Kak BO BceM Mupe, Tak U B Kurae u B Poccum.
[IpecTtynneHusi TEpPOPUCTUYECKOM  HANMPABICHHOCTH, JKCTPEMHUCTCKUE
MPECTYIUIEHUS.  CO3JAOT  OrPOMHYK0  yIpo3y Il  TOCYIapCTBEHHOU
0€30I1acCHOCTH, TEPPUTOPHATBLHOMN 1IEJIOCTHOCTH, COIMAIbHON CTAOUIBLHOCTH,
HPKOHOMUYECKOTO Pa3BUTHSA U OOIIECTBEHHOTO crokoicTBus U B Kutae, u B
Poccun u, kpoMe TOro, 3TU NPECTYIJICHUS YXKE MPEBPATUIINCH B CEPbE3HYIO
YTPpO3y, NPENATCTBYIONIYIO PA3BUTHIO OOIIIECTBA B LIETIOM.

MHOTOIMKOCTh TEPPOPUCTUYECKON U DKCTPEMUCTCKOM IPECTYITHOCTU
MOPOAWIIA TPOOIEMY OOIIEMUPOBOTO FOPUAUYECKOTO W TMOJIUTUYECKOTO
MOHUMAHUA NAHHBIX SBJIEHUI. TeM 0ojiee U4TO IOC/I€ OKOHYAHHUS XOJIOTHOU
BOMHBI OHM TPaHCHOPMHUPYIOTCS, MPUOOpETass TPH D3TOM HE TOJBKO
MOJIMTUYECKYI0, HO M PEJIMTHO3HYI0 HAPaBICHHOCTb, PACIIPOCTPAHSIOTCS B
chepbl PKOHOMUKH, OW3HECA U JIPYTUX OOLIECTBEHHBIX OTHOILIECHUW, B TOM
YHUCIIC U KPUMUHAJIBHBIX.

Cpeny mpecTyIUICHUH OKCTPEMHUCTKOM HAIpaBIEHHOCTH HauoOolee
KJIACCUYECKUMU SIBJISIFOTCA TMPECTYIUICHUS, CBSI3aHHBIE C PEIUTHO3HBIM
skctpemusmMoM. Ha mnpumepe CHHBI3SIHA MOXHO BBIACIUTH CIEIYIOIIHNE

. 318
(OpMBI TAKUX MPECTYIICHUA .

3te IMoctookrop  OopuauuYecKux Hayk, mpodeccop IOpuanyeckoro HHCTUTYTa YHHUBEpCcUTeTa BHyTpeHHEH
Mouromuu, Xyx-Xoto, Kuraii.

317 MIpodeccop Kapempsl YromoBHOTO mHpaBa M KPUMHHOIOTHH IOpummdeckoil mkomsl JlanbHEBOCTOUHOTO
(benepaTbHOTO YHUBEPCHUTETA, J1.10.H., JOIIEHT.

M Cm: B mpouwioM roay B CusblpsHe 3adukcupoBanbl Oojiee 190 ciayuaeB NpOSIBJICHHS TEppPOPH3MA:
[DmexTponnstit pecype]. URL: http://news.dahe.cn/2013/11-25/102531435.html. (data obpamenns: 5.12.2015 r.);
B CunbipsHe 3a rog nukBuaupoBain 181 sKcTpeMHCTCKYyIO TpynmupoBKy //[DnextponHsblii pecypc] - URL:
http://m.news.cntv.cn/2015/05/25/ART11432547877242337.shtml. ([lata oOpamenus: 10.12.2015 r.); Usup Pan
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Bo-niepBbIX, HOCSIIHME SIBHBIM TIOJWTUYECKUKA Xapakrtep. Pennrunosnbie
AOKCTPEMUCTBl TMPHU3BIBAIOT «HE TMOAYMHATBCS KpoMme AJllaxa HUKAKOMY
NPaBUTENICTBY U HUKOMY» M CTPEMSATCA CO3/aTh Xaiudar, B KOTOpOM He OyIeT
CBETCKOM BJACTU. BO-BTOpPBIX, KpaWHsIS HCKIOYUTEIBHOCTh. Penurnosneie
DKCTPEMUCTHI MPETHAMEPEHHO PACIIUPSIOT AJIEMEHT HCKIOUYUTENBHOCTH B
PENUTHO3HOM YYEHHUHM, PAacCMarpuBAalOT BCEX, KTO HE BEPUT B AJuiaxa, Kak
MHOBEPILIEB: MX BBICMEUBAIOT, HAJI HUMU TIIYMSTCS, U30JIMPYIOT OT OCTaJIbHBIX,
3aIyTUBAaOT, BILUIOTH JO TOTO, YTO WX Kajeyar, MPOBOLUPYS PEJIMTUO3HBIN
danat3M U OOOCTpsIsI MEXKHAIMOHAIBHBIN KOH(UIUKT. B-TpeThux, spko
BBIPDA)KCHHBIM ~ HACWJIbCTBEHHBIM  XapakTep. Pelmnruo3Hele  3KCTPEMUCTBI
MIPOTIOBEAYIOT HAEH O TOM, UTO «IOTHOIME B CBAIIEHHON BOWHE OymyT
BBEJICHBI B paily», MPUMEHSIOT TaKue OECUEIOBEYHBIE METObl HACUIILCTBEHHOTO
TEppOpHU3Ma, KaK yOUNCTBA, B3PHIBBI, MATEKU, IPUUUHSISI BPE]] IPEICTABUTEISIM
Pa3JINYHBIX HAMOHAIBHOCTEH, MBITAACh PA3Ke4ub MEKHALIWOHAJIBHYIO PO3Hb,
PAcKoONOTh TOCYIapcTBO ~ . He TpymHO 3aMeTHTh, 4YTO TAaKOTO pOZA
(aHaTUYECKUE WJIEH PEIMTHO3HOTO SKCTPEMU3Ma XapaKTePHBbI HE TOJBKO IS
Kurasi, Ho 1 11t Poccnm™. A MHOTOYHC/ICHHBIC PHMEPBI TEPPOPUCTUIECKIX
arak B Apyrux crpaHax (Mcnanum, @panuuu, Typuud u Jp.) HamisigHO
JEMOHCTPHUPYIOT, YTO PACTIPOCTPAHEHUE MOJAOOHBIX WU SBIISCTCS JIBUXKYIICH
CWJIOW COBEPLICHUS HACWJIBLCTBEHHBIX JICUCTBUM TEPPOPUCTAMHU, NPUBOIUT K
XaoCcy B CHUCTeME OOIIECTBEHHBIX B3IVISJOB M IIEHHOCTEH. PenmurunosHeie
DKCTPEMHUCTBI TIOCPEACTBOM MAEH PEIMTHO3HOIO 3KCTPEMU3MA IOAPBIBAIOT
TOCYJApCTBEHHOE  IPABOIIPUMEHEHHUE, MPOBOLUUPYIOT MEKHAIMOHAIBHYIO
PO3Hb, Pa3pyLIAIOT COLMAIBHYI TAPMOHHUIO, UTO B KOHEYHOM UTOTE MPUBOJUT K
MacIITaOHBIM HACWJILCTBEHHBIM TEPPOPUCTHUECKUM HHITUICHTAM.

CyllleCTBEHHBIM YCIIOBUEM, KOTOPOE MOTIIO OBl MPEMsATCTBOBATH POCTY
AKCTPEMHU3MA M TEPpPOpPU3Ma B HAIMX CTpaHaX M CIOCOOCTBOBaTh OoJjiee
yCHenHo 60pbOe C NaHHBIMU MPECTYIUICHUSIMH, SIBISIETCS COBEPIIEHCTBO-
BaHHE HOPMATUBHO-IIPABOBOI M HAydHO-METO0NOIHIECKOH Gasbl .

29 nexabpsa 2001 r. Owum npuHatsl [lompaBku k YK KHP na 25-it
ceccun IlocrosnHoro Komutera Bcekurtaiickoro coOpaHusi HapOIHBIX

«MccnenoBanue JIe-dKCTpEMHU3MA B CUHBIBSHE» /! [DnexrponnbIit pecypcl: - URL:
http://news.ifeng.com/mainland/special/xjqjdh. (Jata oopamenus: 10.11.2015 1.).
9 Yopp Pan  «MccmenoBanne ge-okctpemmsma B CumbisHe» //  [Dmektpommsii  pecype]: - URL:
http //mews.ifeng.com/mainland/special/xjqjdh. (ata obpamernns: 10.11.2015 r.).
320 CocrosiHue MIPECTYIHOCTH 3a 2015-2017 r.I.//[ DneKTpOHHbIH pecypcl: URL:

https //MBI.pd/reports/item/7087734/. (dara obpamenus 01.09.2018 ).
' Cm.: VronoBHsIii koxekc Poccuiickoii Oeneparun: [Tekct] (mo cocrostauio Ha 01.09.2018 r.) // CIIC
Koncynberant mioc; YronoHsiil kogeke Kuraiickoit HapoaHoit Pecriyonuku: [Texct Ha kuT.513.] — Beijing, 2018 e.
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npencrasuteneit (nanee — [IK BCHII) 9-ro co3siBa. B nanHbIX mompaBkax
0Cc000 OTMEYEHO, YTO OHU NPUHUMAIOTCS TOJBKO C IEIbI0 HakKazaTrh 3a
NPECTYIUIEHUS  TEPPOPUCTUYECKOW  HANpPAaBIEHHOCTH, TapaHTUPOBATH
0€30macHOCTh TOCYHApCTBa, OXpaHy >HW3HHM M COOCTBEHHOCTH TPaXKIaH,
3alIUTUTh 00IIeCTBEeHHBIN Mopsiok. B yactHocT, B YK KHP Obliu BBeieHBI
TaKue MOHSTHUS, KaK «PacrnpOCTPAHCHUE 3aBEIOMO MOJCIbHBIX OMACHBIX
BEIIECTB» W «YMBIIUICHHOE pacrnpocTpaHeHue WHHOPMAIUKM, HOCAIIEH
TEPPOPUCTUYECKUIN XapakTep». B pe3ynaprare pacnpocTpaHEHUE TaKHX
BEIIIECTB, KaK B3phIBUATHIC, SI/IOBUTHIC, PaIMOAKTUBHBIC BEIECTBA, BEIIECTBRA,
cozmepkamue Bo30ymuTeNner HWHQPEKIIMOHHBIX 3a00JeBaHMUI», a TaKKe
COOOIIIEeHNE JIOKHOU Teppopuctuueckor uHbopMaiuu o0 Yrpo3e B3phIBa,
OMOXMMHMYECKOM,  PpaJUOAKTUBHOW  OMACHOCTH, JIMOO  YMBIIIJIEHHOE
pacrpoCTpaHeHUE 3aBEIOMO JIOKHOU TEPPOPUCTUUECKOM MH(OPMALIUK CTAJIO
HAKa3bIBaThCs JIMIICHHEM CBOOOIBI HAa CPOK 1O MATH JIET, apecToM JHO0
Hag30poM. Te ke nesdHus, MOBJICKIINE CEPbE3HbIC MOCIEACTBUS, HAKa3bIBa-
I0TCSI JINIIIEHWEM CBOOOIBI Ha CPOK OT TISITH JIET U Ooiee.

29 asrycra 2015 r. 1IK BCHII npunsan IlonpaBku K YroaoBHOMY
konekcy KHP (Ne 9), manee — IlompaBku k YK KHP (Ne 9). Jlannsbie
MOMpPaBKU K YTrOJOBHOMY 3aKOHOAATENIbCTBY PEIVIAMEHTUPOBAIM MSTh
COCTAaBOB TMPECTYIJICHUH, BBEACHHUE KOTOPBHIX CBSI3aHHO C OOpbOOIl C
AKCTPEMUCTKOMN MPECTYITHOCTHIO.

B wactHOCTH, OBUIM KPUMHHAJIU3UPOBAHBI TAaKWE MOJATOTOBUTEIHHBIC
NEUCTBUS, KaK MNPUTOTOBJICHUE OPYKHUsS, OpraHu3aius OOydeHHs U 3apy-
OCKHbIE KOHTAKTHI C IEIBI0 OCYIIECTBICHUS TEPPOPUCTHUECCKOU IEATEIh-
HOCTHM; YCTaHOBJIEHA OTBETCTBEHHOCTb 3a IMPECTYIUIEHUE, CBS3aHHOE C
npomnaraHfiol Teppopu3Ma, 3KCTPEMHU3MA, MPU3BIBAMHU K OCYIIECTBICHHIO
TEPPOPUCTUUECCKON NIESITEIHLHOCTU; KPUMUHAIU3UPOBAHO JIESIHUE, CBI3aHHOE
¢ oOy>XJeHuEeM, TTOHY>KJIEHUEM HAapOJHBIX MAacC MPHU MOMOIIH SKCTPEMHU3Ma
K TMOJPBIBY HAlIMOHAJIBHOW MpPaBOBOW CHUCTEMbI; YCTAHOBJICHA OTBETCTBEH-
HOCTh 3a MOHYXXJICHUE APYTHX JUI K HOIIEHWUIO OAEXKJbl, 3HAKOB, IMpOIa-
TaHJUPYIOIIUX TEPPOPU3M, DKCTPEMHU3M; KPUMHHAIU3UPOBAHO BIAJCHUE
IpEeAMETAMH, 3aBEIOMO ITPONaraHAuPYOIIMMUA TEPPOPU3M, SIKCTPEMU3M.

B yronosHoMm 3akoHoparenbcTBe Poccuiickort dDenepaunu Takxke COIep-
KUTCSI OOLIMPHBINA CIHUCOK JCUCTBUN TEPPOPUCTUUECKON M IKCTPEMHUCTCKOU
HaNpaBJICHHOCTH, 3a KOTOPbIE MPEAYCMOTPEHbl pPa3jIMYHbIC HAKa3aHWUS:
HAaCWJIbCTBEHHOE€ W3MEHEHHE OCHOB KOHCTHTYLMOHHOIO CTPOSl M HapyLICHHUE
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nenoctHoctu Poccmiickoit denepaimm; myOoJudHOE ONpaBIaHue TePpPOpU3Ma U
HMHas TEPPOPUCTHYECKAs ACSITEIbHOCTh; BO30YXKJIEHHE COIMAIIBHOM, PacoBOM,
HAllMOHAJIBHOM WJIM PEIWTHO3HOM PO3HHU; IMPOMNAraHjia HUCKIFOYUTEIBbHOCTH,
MPEBOCXOJICTBA JIMOO HETOJHOIICHHOCTH 4YEJIOBeKa [0 TPU3HAKYy €ro
COLIMAIbHOM, PACOBOM, HAIMOHAIBHOM, PEIMIMO3HOW WM SI3BIKOBOM MNpHUHA-
JICKHOCTH WJIM OTHOUIEHUS] K PEJIUTMU; HapyIIeHUe MpaB, CBOOO M 3aKOHHBIX
MHTEPECOB YEJIOBEKAa W TPaKJaHWHA B 3aBUCMMOCTH OT €ro COLHMAJILHOM,
PacoBOM, HALMOHAJIBHOW, PEJIUTHO3HOM WIIM S3BIKOBOM IPUHAJICKHOCTH WIIH
OTHOIIEHUS K PEJIMTUH; BOCIPENMATCTBOBAHMUE OCYIIECTBICHHUIO TPAKIAHAMHI UX
M30MpaTeNbHBIX TPaB M TpaBa Ha y4acTHe B pedepeHaymMe Wid HapyIIeHHe
TaliHbI TOJIOCOBAHUS, COSIMHEHHBIE C HACWJTUEM JINOO YTPO30M €ro MpuMEHEHUS;
BOCIIPETSITCTBOBAHUE 3aKOHHOW JEATEIIbBHOCTH TOCYAAPCTBEHHBIX OpPTraHOB,
OpPraHOB MECTHOT'O CaMOYIPaBJICHMS, U30UpaTEeIbHBIX KOMHUCCHM, OOIIEeCTBEH-
HBIX M PEJMTHO3HBIX OOBEAMHEHUM WM WHBIX OpPraHU3aluii, COCTUHEHHOE C
HACWJIMEM JIMOO Yrpo30M €ro MPUMEHEHUsS; COBEPIICHHE MPECTYIUICHUM I10
MOTHBY HALIMOHAJIBHOW, PAaCOBOM, PEJIMTMO3HOW HEHABUCTA WM BPAXKIbL
npornarasja 1 MmyoJMYHOe JAEMOHCTPUPOBAHUE HAIUCTCKOW aTpUOYTUKH WITU
CUMBOJIMKH JIMOO aTpuOyTUKA WM CHUMBOJUKH, CXOJHBIX C HAIMCTCKON
aTpUOYTUKOMN MM CUMBOJIMKOM JIO CTETIEHU CMEIICHUS; ITyOIMYHbIE TIPU3BIBBI K
OCYILIECTBIICHUIO YKa3aHHBIX JESIHUN JIMOO MaccoBO€ PaCIpPOCTpaHEHUE
3aBEIOMO JKCTPEMHCTCKMX MATE€pUalioB, & PABHO HX M3rOTOBJICHUE WIH
XpaHEHHE B LEJAX MACCOBOTO PACHPOCTPAHECHMSI; OpraHU3alvs W MOArOTOBKA
YKa3aHHBIX [IEIHUAW, a TaKXke IMOACTPEKATEeIbCTBO K HX OCYIIECTBICHUIO;
(MHAHCUpPOBaHWE YKA3aHHBIX JESHUN MO0 MHOE COJCHCTBHE B UX OpraHM3a-
[IMY, TIOATOTOBKE W OCYIICCTBICHHHM, B TOM YHMCJIE IyTEM MPEIOCTABICHUS
y4eOHOU, TOJUTPa)UIECKON U MaTePHATTLHO-TEXHUYECKOMW 0a3bl, TeJeOHHON 1
WHBIX BUJIOB CBSI3U WM OKa3aHUSI HHPOPMAIIMOHHBIX YCITYT.

YroJI0OBHOE 3aKOHOJATENIbCTBO UTPAET MO3UTUBHYIO, HE3AMEHUMYIO POJIb
B c(depe pearupoBaHHs Ha TEPPOPUCTHUYECKYID M IKCTPEMUCTCKYIO
npecTynHocTb. OHAKO YroJIOBHO-IPABOBBIE METOABI BCE KE SBISIOTCA
KpallHUMU  (MCKJIIOUUTENIbHBIMU)  METOJaMU, TOCYIapCTBO, IMPUMEHSS
YJTrOJIOBHOE MPaBO B 00pbOE C MPECTYNMHOCTHIO, OJDKHO B TOMHON Mepe
YYUTHIBATH OTPAHUYEHHOCTh €r0 BO3MOXKHOCTEM.

[IosTOMY OIHMM M3 OCHOBHBIX M BaKHEWILIHUX HAIIPABICHUN IPOTUBOJICH-
cTBUs SKcTpemu3my B Poccuu u Kurae siBnsieTcst Bce e ero npo(uiiakTika, T.e.
npeaynpenuTeNbHas padoTa Mo MpeoTBPAILEHUIO TOJOOHBIX MPOSBICHUM.
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Hzyen que322

IIpenynpexaenue npecrymjieHu B cpepe BLICOKUX TEXHOJIOT MM
B IIEPHOJ MEeKIYHAPOAHOM HHTerpaunu B0 BbeTHame

CeroHsi KOMITBIOTEPBI U BBICOKHME TEXHOJIOTHHM CTAId HEOTHEMIIEMBIMHU
cpeAcTBaMH BO Bcex cepax oOmiecTBeHHOH )u3HU. HarmoHaabHbIEe TaiHBI
XPaHATCSA Ha XKECTKUX JINCKAX KOMIBIOTEPOB; TPAHCHOPTHASA ACATEIbHOCTH
KOHTPOJIIPYETCS KOMITBIOTEPOM; JaHHBIE O MPECTYIJICHUSX XPAHATCS Ha
komnbroTepe. C TambHENIINM Pa3BUTUEM OOIIIECTBA KOMIIBIOTEPHI U BHICOKHE
TEXHOJIOTUM MPUHUMAIOT BCe OoJbIllee ydacTue B OOIICCTBEHHOMW >KU3HMU.
Hapsny c¢ pa3BuTHeM COBpPEMEHHOrO OOIIecTBa, HOBOM Yyrpo30M CTald
NPECTYIUIEHUS B cepe KOMIBIOTEPHBIX U BBICOKUX TEXHOJIOTHH.

[Ipecrymnnenust B cepe BHICOKMX TEXHOJIOTUN MOSIBUIIUCH C Pa3BUTHEM
KUOEPIPECTYIMHOCTH, KOTJla JIFOJIU HCIOJB3YIOT KOMITBIOTEPHl M BBICOKHE
TEXHOJIOTHH JJIsl IOCTUKEHUS MaryOHBIX IeJIeH WM MOJyYeHUsS He3aKOHHOMN
NpPUOBLIH.

B T10 Bpemsa kak B EBpone u CHIA xuOeprpecTyrjieHHs] B OCHOBHOM
HaIICJICHBI HA JIOCTH)KEHHUE JIMYHBIX MHTEPECOB WJIM MOJIUTUYECKHUX IIEJIEH, B
A3un KHOEpIpEecTyIIeHHs] 4YacTO CBA3aHbI C MOJyYeHHEM HE3aKOHHOU
npuOBUIA. DTO O3HAYAET, YTO B CKOPOM BPEMEHHM IIEJIM KUOEPIPECTYITHUKOB
3 Azun 3atpoHyT U CoennHeHuHble LITaThl.

[Ipectymienuss B cdepe KOMIBIOTEPHBIX M BBICOKHUX TEXHOJIOTUM
BO3HUKJIM HM3-3a KOMIBIOTEPOB M BBICOKMX TEXHOJIOTHH, HCIOJIb3YEMbIX B
Ka4yeCTBa CPEJCTBA U MHCTPYMEHTA MPECTYIMHOCTH.

Texnnueckue oOmUOKM W CAa0OCTh TEXHUYECKON Oe30mMacHOCTH
CIIOCOOCTBYIOT BO3HMKHOBEHHIO M Pa3BUTHUIO MPECTYMHOCTH B cdepe
BBICOKMX T€XHOJIOTUH.

B HacTosiiiee Bpemsi, ypoBEHb BIAJICHUSI KOMITBIOTEPOM CPEAN MOJIOJIBIX
JIOAEH B PA3BUTBHIX CTPAHAX JOCTUI TAKOrO YPOBHS, YTO Jaxke |2-neTHui
peOeHOK MOXET OBITh XakepoM. Bo BeeTHaMe X0opoInm nmpuMepoM SBISIETCS
ucTopusi 00 YYEHHUKE CpEIHEW IIKOJbl, KOTOPBIM BTOPICS B CETh
MunucTtepcTBa 00pa3oBaHus U MOJTOTOBKHU KaJpoB. UTo ele 0oJiee BaXXHO,
B MHTEPHETE €CTh MHOTO «IbIP», KOTOPBIE HENIb3s «3anaTaTh». Pa3nuyHbie
MHCTPYMEHTHI JJAIOT BO3MOXXHOCTh MTOJTYYUTh OBICTPBIN U JIETKUWA TOCTYI, YTO

322 Acnupant kadeIpsl YrollOBHOTO TIpaBa ¥ KpUMHHOJNOTHH FOpuamdeckod IMIKOJIBI J{albHEBOCTOYHOTO
(benepanbHOro yHHBEpcHTETa (XOMUMKUH, BheTHaM).
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MPEBpAIAET UHTEPHET B YSA3BUMYIO LIedb. KpoMme TOro, >KM3HEHHO BaKHas
4acThb MHTEpPHETa — KOpHEBbIE cepBepbl DNS, KOTOpbIe XpaHAT CHUCKHU
MHTEPHET aJpecoB M YOPABISIIOT TpadhUKOM JAHHBIX, TaKKE€ MOTYT JIErKO
MOJIBEPTHYThCA arake. Celyac B MUpPE TOJIbKO 12 kKopHEBbIX cepBepoB DNS.
Eciu xoTs Obl Ha oauH M3 HUX OyAeT COBeplleHa aTaka, TO MUJUIMOHBI
MOJIKJIFOUEHHBIX KOMIIBIOTEPOB B MUPE OYIyT Mapain30BaHbI.

Eme oana mnpobnema wuHTEpHETA — MPOrpaMMHOE OOECIeUYeHHE.
Henocrarkom mporpaMmHoro odecrieueHust sBIsOTCs omuoOku. [{o cux mop
He OBUJIO CO3/IaHO HU OJHOTO IMPOrpaMMHOro ooOecrieueHus 0e3 omuooK,
OJIHAKO OHU MO-TPexKHEMY (DYHKITMOHUPYIOT, U JIFOAH JI0 CUX MOP HE 3HAIOT,
KaK Hamucarth MNpOrpaMMHoe obOecnieyeHue O0e3 omuook. MmeHnHo s3toT
OOBEKTHUBHBIN (PaKTOp JaeT XakepaM OOJIbllle WHCTPYMEHTOB ISl ATaKHU.
Onnaxnaer Ha caite I[PY ¢pasy «llenTpanbHoe pasBeapIBaTEIbHOE
ynpaBiieHHe» 3ameHusn Ha «lleHTpanbHOE yIpaBlIeHHE TYNOCTH» U
N00aBUIM  HEKOTOPhIE MOPHOrpaUYECKUe CChUIKM H3-3a  OIIMOKH
porpaMMHOTO oOecrieueHus Ha BeO-caiite [[PY.

OrpaHuyeHusT CHUCTEMbI YIrOJIOBHOTO MPaBOCYAus W OpraHu3alus
CJIEICTBEHHBIX OPTaHOB MHOTHX CTPaH CO3/1alii YCJIOBUS 111 (POPMHUPOBAHUS
Y Pa3BUTHUS NPECTYIUICHUH B cpepe BHICOKUX TEXHOIOTHM.

B Hacrosmee BpeMs Xakepbl YrpoXkKarT MOJIb30BaTENAM [ OHKOHra,
Cunranypa, IOxHoi Kopen n MHOTHX Ipyrux pa3BUTBHIX CTPAH MUPA.

Celiuac uuIb y psiia CTpaH B YrOJIOBHOM KOJIEKCE €CTh ONPEJIEICHHE
MIPECTYITHOCTH B Chepe BHICOKUX TEXHOJIOTHI U KOMIIBIOTEPHOM MPECTYIMHOCTH.
Kpome Toro, cormacHO 3aKOHOAATENbCTBY MHOTHX CTpaH B OTHOLIEHUU
MOXUTUTEICH KOMITBIOTEPHOTO KOJA CJIOXKHO BBIBUHYTh OOBUHEHUS, B TOM
CJIy4ae, €CJIA OHU HE COBEPIIWIA CEPbE3HOTO MPECTYIUICHHUS.

B OonpimHCTBE CTpaH B MOJUIMM, MPOKypaType, Cydax HET J0JeH,
3aHUMAIOLIUXCSl JAHHBIM BUJOM MpECTyIUieHHsa. TakuM 00pa3om, €cTh BCe
YCIOBUSL JJIsI TIOSIBJICHUSI M Pa3BUTUSA NPECTYIUICHUH B cdepe BBICOKUX
TEXHOJIOTUHA U KOMIIBFOTEPHBIX ITPECTYILUICHUN.

[IpecTynHUKH, UCHOIB3YIONIUE KOMITBIOTEPHI M BBICOKHE TEXHOJIOTHH,
MOTYT OCYIIECTBIISATh JIEUCTBHSA, KOTOPBIE MOTYT OKa3aThb BO3JCHCTBHE Ha
MHOTHE MECTa MO0 BCEMY MHUPY B TEUEHUE HECKOJBKUX CEKYHJ, MPUYEM
CKOpPOCTh MEpEAaYdl MOXHO CPaBHHTh CO CKOPOCTBbIO cBeTa. JlaHHBIE
JEUCTBUSL  OOBIYHO  OCYIIECTBIISIIOTCSI C  MCIHOJB30BAaHUEM  HOBEUIIIMX
HallMOHAJIBHBIX TEXHOJIOTH.
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KonuyectBo ciyyaeB KHOEpHpECTYITHOCTH CTAHOBUTCS Bce OOJIbIIIE.
OCHOBHBIMU 00BEKTaMH KOMITBIOTEPHOU MPECTYIMHOCTH 3a MOCIEAHUE 5 JIET
CTaIM  DJICKTPOHHAsT  TOPTOBJS,  DJEKTPOHHBIM  OW3HEC,  CUCTEMBI
aBTOMATHU3AIMU MPOJAX U IJIaTEKHbIE cUcTeMBI. [1o Mepe pa3BUTHS JaHHOTO
BUJIA MPECTYMHOCTU, MPECTYNHUKU OYIyT NMPUMEHSTH BCe OOJiee CIOKHbIC
METO/Ibl U UHCTPYMEHTHI, U JIEHCTBOBATh HAa 00JI€e OITAaCHOM YPOBHE.

B Ommxkaitimue roapl, COOTBETCTBYIOIIME CETU CTaHYT OCHOBHBIMHU
o0beKTaMH TpecTyruieHni. OmnpeneneHne o0beKTa TpeOyeT CKOOPAUHHPO-
BAaHHBIX YCHJIUH MEXIy BHYTPEHHHUMH WM MEXKIYHApPOJHBIMU IPaBOOXpa-
HUTEIHHBIMHU OopraHamMu. CTaHOBHUTCS Bce 00Jiee OYEBHUIHBIM, UTO KEPTBAMU
TEPPOPUCTUUECKUX MPECTYIUICHUN B chepe KOMIBIOTEPHBIX CETEH SIBIISFOTCS
B IMEPBYI O4YEpe/lb KPYIMHbIE KOMMEPYECKHE OpraHu3alluii, MpaBUTEIb-
CTBEHHBIE YUYPEXKICHHUSI, B TOM YHCJIC IMPABOOXPAHHWTEIIbHBIE W BOCHHBIC
BEJIOMCTBA.

be3 mnpuHATHS TPEeBEHTHBHBIX Mep HWHGOPMAIMOHHBIE W  CYyIEp
WH()OPMAIIMOHHBIE MarucTpaan MOTyT ObITh HapymieHbl. C dhopMupoBaHUEM
HOBOT'O OOIIECTBa, KOT/Aa pojib MH(OOPMAIIMOHHBIX TEXHOJIOTUM >KMU3HEHHO
BaXHA BO MHOTUX 00mactsax, GpPoOHT OOpbOBI C  KOMIBIOTEPHBIMU
MPECTYIUICHUSMU CTAHOBUTCSI 00JIEE UETKUM.

3a pyOexoM MpecTyIuIeHus B c(hepe BBICOKMX TEXHOJIOTHH HU3ydarOTCs
YK€ JOBOJILHO JIOJITO€ BPEMsl, U U3-3a CIIOKHOCTHU MPOOJIEMbl MHOTHE CTPAHbI
CO3JAIM CHEIUaNbHBIC TMOJpa3feieHuss 1Mo Oopbde ¢ KOMITBIOTEPHOM
PECTYITHOCTHIO.

HNuTepnon BeinyCcTUl KHUTY «KOMIBIOTEP M MPECTYITHOCTHY, B KOTOPOU
OMHUChIBaeTCs mpectyrieHue. Ha uHTepHET cTpaHuiiax MOJUIMU HEKOTOPHIX
CTpaH TaKXE€ €CThb KpPATKOE BBEJICHHE B KOMIIBIOTEPHYIO MPECTYIHOCTD.
MexnayHapoansle KoH(epeHInH, MpoBoaAMMBIE MHTEpmosoM W apyrumMu
MEXIYHAPOAHBIX OpraHU3AIMsIMH, HalEJICHbl Ha BBIABICHHE HOBBIX
acCIeKTOB, OOMEH OMBITOM MO 00pHOE C MPECTYMHOCTHIO, pa3pabOTKy oOIIeh
MOJIUTUKH H. T. II.

Bo BreTHame TONBKO HEJAaBHO HaYalM M3y4aTh METOJ/bl OOHAPYKEHUS
KOMIIBIOTEPHBIX MPECTYIUICHUM, O3TUM 3aHuMaercsi bropo HWatepriona
Bretnama u JlenapTaMeHT 1o pacciae0BaHUIO TOTKHOCTHBIX MPECTYIUICHUIN
U TIPECTYILJIEHUH B cpepe ympaBieHusl.

AreHTCcTBAa W TOApaslieficHuss BbeTHaMa MBITAIOTCA  HACTPOUTh
OpaHmMay»’pbl Il MPENOTBpalleHUss U OOHApPYKEHUS  BTOPIKEHUH,
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YCTaHOBUTH 3aIUTY OT aTak. DTU YCWJIMS HalpaBJICHbl HA TIPEIOTBpALICHUE
00BEKTUBHBIX BO3JIEUCTBUH.

YtoObI IpeIOTBPATUTh MPECTYIUICHUS B chepe BHICOKUX TEXHOJOTHM U
KOMITBIOTEPHBIC TMPECTYIUICHUS HEOOXOAMMO OJHOBPEMEHHO TMPHUMEHSTH
CJIEIYIOIME PEIICHMUS:

[Ipex e Bcero, HEOOXOIUMO YCOBEPIIEHCTBOBATH MPABOBYIO CUCTEMY B
KauecTBE OCHOBBI i OOphOBI C TMPECTYNMHOCThIO B c(epe BBICOKUX
TEXHOJIOTHUH U KOMITBIOTEPHOM MPECTYIMHOCTHIO.

B Hacrosiiee Bpemsi KOMITBIOTEPHI HCIOJB3YIOTCS BO Bcex cdepax
KU3HU OT SKOHOMHMKH U KYJBTYPhI JO OOIIECTBA U B PA3JIMYHBIX LIEJIAX OT
npocTeield QyHKIMEH XpaHeHUsT WHOpMaIuu 10 TPOrpaMMHUPOBAHUS.
Jlnst 60pbOBI C KOMIIBIOTEPHOW MPECTYMHOCTHIO CYIIECTBYIOT CIEAYIOIIUE
cratbu: 286, 287, 288, 289 u 290 VYronosuoro koaekca 2015 roma. B
JOJITOCPOYHOM  TIEPCIIEKTUBE HEOOXOAMMO pa3paboTaTh 3aKOH  WIHU
MIOCTAHOBJICHHUE O NPEAOTBpAICHUN TMPECTYIUICHW B cdepe BBICOKUX
TexHoJIOTHIl. B 3TOM 3akoHe HEOOXOIUMO HE TOJBKO JaTh OMpeaelieHHe
MPECTYITHOMY aKTy, HO W ONPEACIUTh CIEHHAIbHBIE MEphl, KOTOpHIC
HEO0OXOAMMO MPUHSITH JJI1 OOPHOBI C ATUM MPECTYIIIICHUEM.

HeoOxoaumo ycuJIuTh 3aliuTy CETH, 3alUTy HWH(POPMaIMOHHBIX
CUCTEM, MMOJIBEP’KEHHBIX aTaKaM C UCIOJIb30BAHUEM BBICOKUX TEXHOJIOTHH.

Heo0xoaumo yCTaHOBUTH CHUCTEMY 3allUThl. 3allUTHBIE YCTpPONCTBa
BapBUPYIOTCA OT MPOCTHIX OJIOKUPYIOIIUX YCTPOWCTB JI0 MPOTrPaMMHOTO
oOecrieueHrsa. JTU IpOrpaMMHbIe 00ecreueHHs] MOTYT ObITh 3alIu(pOBaHbI
WM HCTOJNb30BaTh IudpoBanue. g 3amMThl CUCTEMBI OT BTOPXKEHUU
HEOOXOJIUMO YJIY4YIIUTh O€30MmacHoCcTh. Eciu pHCK aTak MO-NPEeKHEMY
CyIIECTBYET, B TOBPEXKICHHOW CHUCTEME HEOOXOJUMO aKTUBUPOBATH
npoueaypbl 0€30MaCHOCTU, AaBapUMHBIE CHUTHAJIbl W CHUCTEMbl BEJCHUS
KYpHaJOB AJi1 cOopa Bcelt mHpopMaIuu.

JInst mpeloTBpallleHusl MPECTYIUIeHU B c(epe BHICOKUX TEXHOJIOTUU U
aTak KOMITbIOTEPOB HEOOXOAMMO 00eCreYnTh O€30MaCHOCTh apOJIs.

Heobxomumo nanpHeliniee ycuiaeHue paboThl CIIEICTBEHHBIX OPTraHOB B
chepe BBICOKUX TEXHOJIOTHH.

HeoOxoaumo TiiaTenpHee NPOBOAUTH paccle/loBaHUE W COOUPATH
J0Ka3aTeIbCTBA O KOMIIBIOTEPHBIX MPECTYIUIEHUAX U MPHUMEHATH CTaThH
VronoBHoro kojaekca 2015 roga - 286, 287, 288, 289, 290. dakTUUECKH BO
BpEMsI pacCCieIOBaHUS MHOTHX TPECTYIUICHUN CBS3aHHBIX C KOPPYIIUEH,
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AKOHOMHYECKUMU MPECTYIJIEHUSAMHU, MOIIEHHUYECTBOM CJIEIOBATENIN YACTO
CTAJIKUBAIOTCSl C KOMITBIOTEpAMH, KOMIBIOTEPHBIMU CUCTEMaMU U (paiyiaMu,
XpaHSIIIUMHUCS  HA  KOMIIbIOTEpe, HH(opMauuen, XpaHdiehcs Ha
komnbloTepe. HeoOXoaMMo  MOBBICUTH  HABBIKM W KBaJIU(UKAIUIO
cienoBareNied sl COOTBETCTBUS TpeOOBaHMSIM TIpoliecca YroJOBHOTO
pacciejoBaHus B Cpejie aBTOMAaTU3alUU.

Heobxoaumo copmynrpoBath HalIMOHAIBHYIO TOJUTUKY BbheTHaAMa 110
BOIIPOCAM TPEAYIPEKICHUSI U OOPHOBI C MPECTYMHOCTHIO B c(hepe BBHICOKUX
TEXHOJIOTUM U KOMIIBIOTEPHBIMU MPECTYIVICHUSIMH, CIIOCOOCTBYS TEM CaMbIM
3alUTe MPOIECCa MHYCTPUATU3allui U MOJIEPHU3ALIUH CTPAHBI.

[Ipectymnenussmu B cdepe BBICOKUX TEXHOJIOTHH  3aHUMAaETCs
JlenapTaMeHT mo OOphOE C MPECTYMHOCTHIO B chepe BBICOKMX TEXHOJIOTUM
npu JlemapramMeHTe IO pPacclieIOBaHUIO JOJDKHOCTHBIX MNPECTYIUICHUN WU
mpecTymyieHnid B cdepe ymnpaiaeHus. MUHHCTEPCTBO OOIICCTBEHHOM
0€30MMacHOCTH JIOJDKHO CO3/1aTh OTAEN TMOJUIMM TI0  PacclieIOBAHUIO
MPECTYIUIEHU B cepe BBICOKHX TEXHOJIOTHH, YTOOBI MMETh TOCTATOYHBIE
JIOJICKHE W MaTepuajbHbIe PECypChl IS OpraHu3anuu OopbOBI €
MIPECTYITHOCThIO B cdepe BBHICOKMX TexHojorui. B to xe Bpems Hapomnas
MOJIUIEHCKasl aKaIeMUsl U HapOJIHbIC TTOJIMIIEHCKUE IITKOJIbI JOJKHBI CO3/1aTh
CrienuaIbHble y4eOHbIE KYpPCHI JJIsl COTPYJIHUKOB U CIIEIOBATENEH C BHICIIUM
o0pa3oBaHUEM B 00JIACTH MPEyNPEXKACHUS IPECTYIMHOCTU B C(hepe BHICOKHX
TexHoJoruil. COTPYIHUKHU U CIE0BATEIN 0€3 BBICIIErOo 00pa30BaHUs TaKkKe
JIOJDKHBI MMETh OMpEJCJICHHbIE 3HaHUS B 00JlacTM WH(POPMAITMOHHBIX
TE€XHOJIOTUH.
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323
Hecmpenseea B.M.

K Bonpocy o pazmepe B3ITKH NIPU MOCPEeIHUYECTBE
BO B3siTouHUYecTBE (cT. 2911 YK PD)

B HopMmax crareu 291" VK PO YCTAHOBJIEHA  YT'OJIOBHYIO
OTBETCTBEHHOCTh 3a IOCPEAHUYECTBO BO B3sITOUHMYECTBE. JlaHHOE
MIPECTYIUIEHNE TOJYYUIIO BECBMA MPOTUBOPEYMBOE TOJIKOBAHHE B TEOPUU U
MPaBONPUMEHUTENBHON MPAKTUKE, MOPOJUB COOTBETCTBYIOIIUE MPOOIIEMbI
KBaM(puKaMu ~ OOLIECTBEHHO  OMacHoro JesHus. B yacTtHOCTH,
IVCKYCCUOHHBIM MPEICTABISIETCS BOIIPOC O TOM, SIBIISIETCS JIA 3HAYUTEIbHBIN
pa3Mep B3SITKA OOsA3aTENbHBIM IPU3HAKOM JUIsI BCEX MPEILyCMOTPEHHBIX
aHaNM3UpyeMou cratbeil GopM OOBEKTUBHOM CTOPOHBI MOCPETHUYECTBA BO
B3 TOYHHYECTBE.

Jlucrio3uuys aHaIUM3UPYEMOW CTaThbU SIBISETCS ONMUCATEIbHOM U
BKJIFOYAET HECKOJIBKO (OpM OOBEKTHMBHOW CTOPOHBI MPECTYIJICHUS.
B Teopun yronoBHoro mpaBa U CyneOHON NIpakTUKE yKazaHHbIE (POPMBI
NPUHATO pa3leisATh Ha JBa BHUJAA, HUMEHYEMbIE B JIUTEpaType Kak
«bUBIYECKOe» M «MHTEIUIEKTYaTbHOE» MIOCPEIHHYECTBO . IIpH 3TOM, HOJ
(GU3UYECKUM TOCPEIHHYECTBOM B  CT. 291" YK P® noummaercs
«HETOCPEACTBEHHAS TEpeAada B3SITKH I0 MOPYYEHHIO B3STKONATEN WIIU
B3SITKOIIOIYYaTeNs», a M0J UHTEIUIEKTYaJbHbIM ITOCPEAHUYECTBOM — «HMHOE
CIIOCOOCTBOBAHME B3ATKOJAATENIO U (MIJIM) B3STKOMOIYYaTENIO B JIOCTUKEHUN
a100 peanu3aluy COTJallleHUs MEXIY HUMHU O MOJYYEHUH U Jlaye B3SITKU B
3HAYUTEIBHOM Pa3MEPE.

Psan uccnepgoBareneit, paccMaTpuBarOT 3HAYUTEIbHBIM pa3Mep B3SATKU B
Ka4eCTBE  IPU3HAKA,  XapaKTEPHU3YIOLIETO  OCHOBAaHWE  YTrOJOBHOU
OTBETCTBEHHOCTH 3a IOCPEIHHYECTBO BO B3SATOUHMYECTBE B Hemom . K
npumepy, 11.B. HUKOHOB, MCXOAUT W3 TOro, 4ro Nepefaya B3ATKU, UHOE
CHOCOOCTBOBAHME JIOCTMDXKEHHMIO WM peaju3alldy COTJIAlleHus O Jaye-
IIOJyYEHUU B3SATKU SBJISETCS IPOCTBIM IEPEUYMCICHUEM JEIHUM, 3a

323 Benymmuii topuckoHCynbT PermonamsHOTO omepanmoHHOTO oduca «BmaguBocTokckuity ¢ummana 6anka BTh
(ITAO).

324 3paBombicioB B.B. JlomkHOCTHBIE mpecTymiennst. [lonstie n kBammbukamms. M., 1975. C. 152.

323 Cm.mogpoduee: ['omosun A.YO., Byraesckas H.B. IIpoGnemHBIC BOIIPOCH KBAMH(HUKAINH TPECTYIUICHHH I10
crateam 290, 291, 291" yroyioBHOro konekca Poccuiickoit @enepanuu // Ussectus Tynl'Y. DkoHOoMHYecKHe U
ropununaeckue Hayku. 2013. Ne 1-2. C.14; Mouceeako M. . AkTyanpHBIE BOIIPOCH! YTOJIOBHOH OTBETCTBEHHOCTH 32
MOCPEHNYECTBO BO B3siTOYHMYECTBE // FOpunuueckas Hayka v mpaBooxpaHuTesbHas mpaktika. 2012. Ne 4 (22). C.
46. ®ommubix C.M. TIpoGaembl 3aKOHOJATENbHONW KOHCTpYKmmH cT. 291' yromosmoro komekca Poccmiickoit
Oenepanun (MocpeJHUIECTBO BO B3siTouHMuecTBe) // IIpobenbl B poccuiickom 3akoHomarenbcTBe. 2014. Ne 3.
C.118.
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KOTOPBIMU CIEAYET yKa3aHHWE Ha MPU3HAK «3HAUMUTEIBHBIN pa3Mep B3STKW,
pPaclpOCTPaHAIONIMIA CBOE JIEUCTBUE HA BCE MPEAIIECTBYIOIIUE €My BHJIbI
KpPHUMHHATbHOrO moBemerusi . JI.I. Kanatosw Takke yKasblBacT, YTO B
Cllydyae HEpAaCHpOCTPAHEHUs 3HAYUTEIBHOTO pa3Mepa B3SITKU B KaueCTBE
KBAIMPUIUPYIONIETO NMpU3HaKa Ha (pU3NYECKoe MOCPEAHNUECTBO, 3Ta (hopma
OOBEKTUBHON CTOPOHBI HEOOOCHOBAaHHO TOJy4daeT Oojiee MIHUPOKOE
COJIep)KaHUE, YTO COBEPIICHHO HEJOMYCTUMO TPU TOJKOBAaHUU U
IPHMEHEHHH HOPM YTOJOBHOTO 3aKOHA .

OMNIOHEHTHI, HAIPOTHB, MOJArarT, YTO MPU OYKBAIBLHOM TOJKOBaHUU
YTOJIOBHOTO 3aKOHA 3HAYUTEIbHBIA pa3Mep B3STKU SBIAETCS KPUMHUHO-
00pa3ymolMM MPU3HAKOM TOJIBKO TMPUMEHUTENIBHO K MHTEJUICKTYaJIbHOU
dbopMe mocpeqHUYECTBA BO B3ITOUHHMUYECTBE. B TO ke Bpems, (usnueckas
dbopma nocpenHrUecTBa 00pa3yeT COCTaB MPECTYIICHUS IO CT. 291" YK P®

328
Ilo w™MHeHUIO

HE3aBHCMMO OT pa3Mepa TepeaaBacMoOil  B3SITKU
I'.K. bypanoBa, HenmocpeCTBeHHas Iepeaadya B3STKH B H3JI0KCHHH CTaThbU
MIPOTUBOTIOCTABIISIETCS] CIIOCOOCTBOBAHUIO B3SITOUHUYECTBY, UMEET CaMOCTO-
ATEJIbHOE 3HAaYeHWe W He Tpedyer sl  KBamuukaruu AesHUs
XapaKTePHCTUKH pa3Mepa B3sTKH - .

TeM He MeHee, JOKTPUMHA B I1IE€JIOM MPHU3HAET, 4YTO (HUIUYECKOE
MOCPETHUYECTBO, CBOJSIICECS K MEXaHUYECKOMY MEPEMEIICHUIO B3SITKA OT
B3STKOJATENS B3SATKOIOIYIATEII0, BRITOTHSIET POJIb CIICUATLHON HOPMBI, a
WHTEJUICKTyaJIbHOE€ TIOCPEIHUYECTBO, OXBaThIBaoIiee CcOO0M OCTalIbHOE
MHOTrooOpa3ue CcrnocoOOB TOCPEAHUYECKUX JEHUCTBUH, COOTBETCTBYET
OHSITHIO OOLIEH HOPMBI ..

C Hameld TOYKHA 3pEeHHS, ATO, TaK WJIM HWHAYe, NaeT OCHOBAHUS IS
pacmpocTpaHeHus 00s3aTeNbHBIX MPU3HAKOB (POPMBI OOBEKTUBHOW CTOPOHBI
o0I1leT0 cocTaBa Ha COOTBETCTBYIOIIYIO ¢opMy creruaisHoro. Kpome
IPOYEro, TaKOW K€ MO3ULUU MPUACPKUBACTCS MPABONPUMEHUTENb. TaK, B
CBOEM KaccariuoHHOM ornpenenenun Cynednas xosierus BepxosHoro Cyna
Poccuiickoit @eaepanniu pa3baCHUIA: UCXOAS U3 AUCIO3UIMM Y. 1 CT. 291"

YK P®, onpenensmiomeil MOHATHE IOCPEIHUYECTBA BO B3SITOYHUYECTBE,

2 Hukonoe ILB. IlocpexnmuectBo Bo B3stounmuectBe (cr. 291" VK P®): aHamms HeKOTOPBIX mpoGiiem
npaBonpuMeHenns // Cubupckuii ropuaraeckuii BecTHuk. 2015. Ne 2. C. 66.

37 Kanatosu JI.T. TTocpemHHYECTBO BO B3STOYHHYECTBE: MPOONEMBI TEOPHH M MpaBOmpuMeHeHus // IlommuTika,
rocyaapcTBo u mpaso. 2012. Ne 8.

328 Mouceenko M. U. Vkas. cou. C. 46; Hukonos I1.B. Yka3. cou. C. 64.

32 Bypanos I'.K. OTBETCTBEHHOCTH 3a TOCPEIHHYECTBO BO B3ATOUHMUECTBE // CHMOMPCKMH HAYUHBIH BECTHHK.
2012. Ne 1 (7). C. 108.

3% Monceenxo M. Ykas. cou. C. 52.
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YTOJIOBHASI OTBETCTBEHHOCTH IO IAHHOM CTaThe B CIy4ae HEMOCPEACTBEHHOM
nepefayu B3SATKA 1O TMOPYYEHUIO B3ATKOJATENS WM B3SITKOMOJTY4YaTelis,
JM00 HMHOTO CHOCOOCTBOBAaHUS B3SITKOAATENIO WM B3SITKOMONYyYaTeNO B
JTOCTIDKCHHUH JTNOO peau3aiiil COTJAIICHUS MEXIy HUMH O TOJIyYeHUU U
Ja4ye B3STKH, HACTYNAET JUIIb B TOM CIIy4ae, €CIM pa3Mep B3ATKU ABISETCA
3HAYUTEIIbHBIM, T.€. B COOTBETCTBUMU C ImpuMedaHueMm K cratbe 290 YK PO
MPEBBIIACT JABAJIATH ISATh ThICAY pyoOJier, JMOO0 KPYHMHBIM WM 0CO00
KpyIHBIM (1. «O» 4. 3 n 4. 4 ct. 291' VK Pd)>",

Nrak, o00s3aTeNbHBIM NPU3HAKOM HE3aBUCUMO OT KOHKPETHOM
Pa3HOBUAHOCTU (hOPMBI OOBEKTUBHON CTOPOHBI COCTaBa MOCPEIHUYECTBA BO
B3TOUHUYECTBE ABJSECTCS 3HAUUTENBHBIM pa3Mep B3ATKU. B To e BpeMs, 10
BBeneHus B aeiictaue cr. 291' YK PO, dbopMaTbHO KPUMUHATU3UPOBAHHBIE
el JessHusl ObUTM YTOJIOBHO HAaKa3yeMbl B Kaue€CTBE COYYACTHSl B Jlaue WJIU
MOJYYEHUH B3ATKA 10 mnpasuwiam cr. 33 YK P® B 3aBucumoctu ot
KOHKPETHBIX  OOCTOSITEILCTB MO JACIY U POJU  TOCPEJHHUKA  BO
B3sTouHMdecTBe - . C Y4ETOM M3JIO)KEHHOTO, TpeOyeT OTAEIbHOTO
HCCIIEIOBAHUM BOIPOC, SIBIAETCA JIM HA JAHHBIK MOMEHT NPECTYIHBIM
MOCPEJHUYECTBO BO B3TOYHUYECTBE B CYMME MEHEE ABAJLATH MATH ThICSY
pyOJIeii, 1 ecliu J1a, TO KaKuM 00pa3oM OHO MOKET ObITh KBATU(DUITUPOBAHO.

YyuTeiBasi COBpEMEHHYIO MPaBOBYIO TMOJHUTHUKY TOCYAapcTBa B cdepe
OOpBOBI C KOPPYILMEH, TPEACTABISICTCS HE BIIOJHE MOHSITHON BO3MOMKHAas
JNEKpUMUHATU3AIUs TOCPEAHUYECTBA BO B3ITOYHUYECTBE B HE3HAYUTEIILHOM
pa3mepe. I[loaTomy MHOrHWe HCCAEOOBATENM, NAMSITYS MPEAIIECCTBYIOIIUN
OTIBIT, CKJIOHHBI KBAM(DUIIMPOBATH TAKUE JESHUS KaK COy4YacTHE B Jaye WU
TOJTY4eHNH B3SITKU CO CChUIKO Ha cT. 33 VK P®’P, mockomnbky coydactue B
Jaye WM TIOJIYYEHUH B3ATKH COOTHOCSTCS C IOCPENHUYECTBOM BO
B3STOUYHUYECTBE Kak OOINasi W cCreluajbHas YroJIOBHO-IIPABOBLIE HOPMBI.
Kak ormeuaer I1.B. HuxonoB, manHbpId T10aX0J HeOe30CHOBATEIICH,
MOCKOJIBKY ~ TOCPEHUYECTBO BO  B3SITOUHMYECTBE  00s3aHO  CBOUM
IOPUINYECKUM ITPOUCXOXKICHUEM COYYAaCTHUIO B J1a4e-TIOJIyYCHUN B3SITKU, U3
KOTOPOTO OHO U BBLICIHAIOCH .

33! Kaccanmonnoe onpenenenue BepxosHoro Cyna P® ot 17.10.2012 Ne 41-0O12-65CII [DnekTpoHHbI pecypce].
URL: http://sudact.ru (nata oopamierus: 12.08.2018).

320 cynebHOl MpaKTHKe MO JeNaM O B3ATOYHHYECTBE M KOMMEPUYECKOM MOAKYyMe: mocT. Iltenyma BepxoBHoro
Cyma P® ot 10.02.2000 N 6 [Dnekrtponnsii pecypc]. URL: http://www.consultant.ru (mara oOpareHus:
12.08.2018).

333 Cm.: Huxkonros I1.B. Vkas. cou. C. 63.; Mouceenko M.U. Vka3. cou. C. 47, u ap.

3% Hukonos I1.B. Vkas. cou. C. 64.
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Heckonbko nHOM TOuku 3penus npuaepxuaerca E.B. Kpacnoneesa, o
MHEHHUIO KOTOPOU MOCOOHUYECTBOM OE€CCIOPHO BO3MOXHO NMPU3HATH TOJBKO
MHTEJUIEKTYaAIbHOE MOCPETHUYECTBO BO B3ATOUHHYECTBE, T.€. TAKOE, KOTOPOE
NPOSBIIACTCA B COBETaX, yKa3aHUAX WIH MPEAOCTaBICHUH HHPOpPMAIUU.
OpHako B CBSI3U C TEM, YTO (PU3NYECKOE MTOCPEAHUUECTBO BO B3ITOUYHUYECTBE
He 00JIajaJl0 HU OJHHMM W3 MPU3HAKOB, AIBTEPHATUBHO XapaKTEPU3YIOIIHNX
nocooHudyectBo (mo 4. 5 cr. 33 YK P®) 310 jnesHue He SBISIOCH
MPECTYIUICHUEM, 4YTO TIO3BOJISJIO KOHCTAaTUPOBAaTh HalIWyue Mpodena B
YIOJIOBHOM 3aKOHE .

B cBere M3I10KEHHOTO, NPEICTABISAECTCS, YTO CUCTEMA OTBETCTBEHHOCTH
3a MOCPEIHUYECTBO BO B3ITOYHUYECTBE BHICTPAMBAETCS HAMOOJEE MOJHO U
HEIIPOTUBOPEUMUBO, €CIH JONYCTHTh, YTO (PU3NYECKOE MOCPEIHUYECTBO
SIBIIICTCS YTOJIOBHO HakasyeMbiM 1o 4. 1 cr. 291' YK P®d HesaBucuMo OT
pa3Mepa B34TKU. B ocTaBIIelics 4acTH — MHTEJUIEKTYAJIBHOE TOCPEAHUYECTBO
MOTJIO ObI OBITh OeCTIpensITCTBEHHO KBamuduimpoBaHo 1o cT.cT. 290; 291 co
cebuIkoit Ha cT. 33 YK PO wmm 4. 1 cr. 291" VK P® B 3aBHCHMOCTH OT
pasmepa B3SITKH.

Tperbs TOUYKa 3peHUsS HE JOMYyCKAaeT KBaTU(UKAIMIO MOCPEIHUYECTBA
HUKAK MHaye, kpome kak 1o 4. 1 cr. 291' YK P®, uro Bieder
NEKPUMUHAIM3AUIO  [OCPEJHUYECTBA  BO  B3ATOYHUYECTBE  HHKE
3HAYUTEIILHOIO pa3Mepe B3ATKU ¥ Tlo wmuenmio I1.B. Huxonopa,
3aKOHOJATENb HE MCXOJIMJ U3 BO3MOXXHOCTH 3aMEHbI MOCPEIHUYECTBA BO
B35ITOYHMYECTBE B HE3HAUUTEIHHOM pa3Mepe Ha HOPMbI O COY4YacTHH B Jlaye
WIM TIOJYYEHUN B3SITKH, YTO TAKXKE MOITBEPKIAACTCS M HEBO3MOKXHOCTBIO
npuMeHeHus npuMedanns K cr. 291' VK P® B OTHONIGHHH MOCpEIHHKA-
coydacTHUKAa (MMOCOOHMKA) W  OCBOOOXIEHHS €ro OT YrOJOBHOM
OTBETCTBEHHOCTU. OTCYTCTBHE 3HAYUTEIBHOTO pa3Mepa B3STKH B
HOCPEAHUYECTBE BO B3SITOUHWYECTBE CBUJAETEIBCTBYET 00 YMEHBLICHUU
OOIIIECTBEHHON  OMACHOCTH  COJESIHHOTO 37 VkasaHHBIA BBIBOJI

MOATBEPKIAETCA CTATUCTUKOW, KOTOPYIO NpuBOAUT C.M. @OMUHBIX: TOJIBKO

33 Kpacnoneesa E.B. KBannduxamus mocpequudecTBa 1 coy4acTus Bo B3sitTouHnuectse // 3akoHHOCTB. 2002. Ne 2.
C. 35.

3¢ Tonosun AJO., Byraesckas H.B. VYka3. cou. C.14; Yammua K.B. Kpammduxamms mnocpeqHndecTa BO
B3ATOYHUYECTBE MPH TEMNOPAITbHONH KOHKYPEHIIMH YrOJIOBHO-IPaBOBBIX HOpM // OOmiectBo W mpaso. 2013. Nel
(43). C.134; lllanaxos A.H. JluckyccHOHHBIE BOTIPOCHI IOCPEIHUIECTBA BO B3sTouHMYeCcTBE // OOIIECTBO M IPaBo.
2012. Ne4 (41). C.148; IllenenskoB B.®., IIpsxuna H.M. [JonmycTMo U KBATU(PHUIIMPOBATH MOCPEIHUYECCTBO BO
B3STOYHWYECTBE KaK COYJACTHE B Jlade WM MOJTydeHUH B3ATKH? // 3akoHbI Poccun: ombIT, aHanms, mpaktuka. 2012.
Ne 6. C. 51.

7 Huxowos I1.B. Vka3. cou. C. 65.

241



B 14,6 % ciyyaeB B3siTKa MEPENAECTCS MYHUIUIAIBHBIM CIIY>KalllUM YEPE3
MOCPETHUKOB, YTO, KaK TPABUIO, OOYCJIOBJICHO 3HAYUTEIBHBIM Pa3zMepOM
B3SITKH .

[IpuBneuenne K yroJOBHOW OTBETCTBEHHOCTHM TMOCPEIHHKA BO
B3SITOYHMYECTBE B 3aBUCUMOCTH OT KOHKPETHBIX OOCTOSATENBCTB MO JIENy U
€ro poJM B Jla4y€ WM NOJYYECHUU B3ATKHA 1O mpaBwiam cr. 33 YK PO o
COYYaCTUHU paHEE [OMYCKAJIOCh COTJIACHO MPABOMOJIOKEHUIO T 8
yrpatuBmiero cuiy IloctanoBnenus Ilmenyma BepxoBnoro Cyma P® or
10.02.2000 r. Ne 6 «O cyneOHOM MpaKTUKE IO JeiaM O B3SITOYHUYECTBE U
KOMMEPUYECKOM TMOJKYIIE» 339 Onmnako B gaeuctByromieM IloctaHoBiieHUH
[Inenyma BepxoBHoro Cyaa P® ot 09.07.2013 1. Ne 24 «O cyneOHoM
MpPaKTUKE IO JejaM O B3SITOUHMYECTBE U 00 HHBIX KOPPYMIIMOHHBIX
IPECTYIUICHUSIX» COOTBETCTBYIOIIHE PA3bICHEHHS HE IIPEIYCMOTPEHBI .

TeopernkamMu OTMEYEHO, YTO €Il€ Ha CTAaauU OOCYXICHUS BapUAHTOB
npoekTta [locTaHoBNIEeHUSI HE OBUIO MOJJIEPKAHO MPEJI0KEHNE PACIICHUBATh
KaK cOydacTue B Jlaye JUO0 MOJyUYCHHUH B3SITKH MOCPEIHUYECKHUE ACHCTBUS B
cilydae, Korja pa3sMep B3ATKH 3aBEJOMO HE MPEBBINIAN ABAIATH MSITh ThICSY
pybueir. OmHaKo yKe B X0Jie 0OOCYXXJIeHHS Ha 3acemaHusax [lneHyma taxke
OBLIO pEIIeHO HE Ppa3biICHATH (4 B TMOCJIEIHEM BapUaHTE IPOEKTA
[TocTanoBneHusi, KoTopeli U oOcyxnan Ilnenym, Takoe pa3bsiCHEHUE
COJIEP)KAJIOCH), UTO «YTOJIOBHAsE OTBETCTBEHHOCTh IO 4YacTu | cTaTbu 291"
YK P® 3a HEnocpeaCTBEHHYH IIepenady B3SITKM 10 IOPYYECHUIO
B3SATKOAATENSl WM B3STKOMOJy4yaTenass JIMOO 3a HWHOE CIIOCOOCTBOBAHME
B3SITKOJIATEII0 WJIA B3SITKOIMOIYYaTEII0 B JOCTHXKCHUH JUMOO pealn3aliuu
COTJIALICHUS] MEXJY HUMH O Jlauy€ W MOJYYCHUHU B3SITKM HACTYIMAET JIUIb B
cily4ae, KOrja pa3Mep B3ATKHU SIBIISIETCS 3HAUYUTENbHBIM, T.€. B COOTBETCTBUU
¢ npuMeuanueM | k cratbe 290 YK P® npeBblimaer aBaanath MITh ThICAY
pyOneit. Ecnu pa3smep HE3aKOHHOTO BO3HArpakKACHHsI HE MPEBBIMIAN TaKOU
CYMMBbI, TO TAKHE ICHCTBHS HE SBISIOTCS YTOIOBHO HAKA3yEMBIMI» .

Hecmotpst Ha TO, 4YTO [JaHHOE pa3bACHEHUWE HE BONUIO TEKCT
[TocranoBnenus [Inenyma Ne 24, Bepxousiii cyn Poccuiickon deneparuu B
cBOeM KaccarimoHHoM onpeaenernuu ot 01.11.2012 r. Beipa3un 6e3ycioBHbIN

3% ®omumbix C.M. Vias.cou. C. 118-119.

339 URL: http://www.consultant.ru (gara oGpamenns: 12.08.2018).

0 URL: http://www.consultant.ru (sata oGpamenus: 12.08.2018).

1 Cw: HponoBa 0.A. Ananuz cratbt YK P®D 00 OTBETCTBEHHOCTH 3a MOCPEJHUYECTBO BO B3SITOUHHYECTBE //
Bectaux TBI'Y. Cepus «IIpaBo». 2014. Ne 1. C. 123-124.
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MPHOPHUTET crienuanbHoit HopMsl 4. 1 cr. 291" YK PO npu kBamndukarmn
MIOCPEIHIYECTBA BO B3ITOUHUYCCTBE .

Takum o6pazom, Bepxosubiii Cyn PD B cBoell mpakTUKe HUCXOIUT W3
TOrO, YTO JESHUS, COJIepXkallue BCE NPU3HAKU OOBEKTUBHOU CTOPOHBI
NOCPEAHUYECTBA BO B3ATOYHHYECTBE, 33 HCKIOUYECHHEM 3HAYUTEIBHOTO
pa3mMepa B3STKM HE MPU3HAIOTCA OOIIECTBEHHO OIMACHBIMU UM YTOJIOBHO
Haka3zyeMbIMH. Takoe MOoJIOKEHHE CIIOCOOCTBYET IEKPUMUHAIN3AINY 11€JI0T0
IJ1acTa JIeTHUM, KOTOpbIE paHee MPU3HABAIIUCH TPECTYITHBIMU, YTO BBI3bIBAET
KPUTHKY HAYYHOT'O COOOIIECTBA M MPEJCTABISIETCS HEMOCIE0BATEIbHBIM B
CBETE AHTUKOPPYNUMOHHON mosuTuku Poccuiickon Penepamuu. Bmecrte ¢
TeM, HE CTOUT 3a0bIBaTh, 4YTO IOcTaHOBIeHUs BepxoBHoro Cyna 1o
KOHKPETHBIM JIeJlaM HOCSIT XapakTep HWHIWBUAYAJIBHOTO IPaBONPUMEHU-
TEJILHOTO0 aKTa M He 00JIaJlaloT CBOMCTBAMHU HOPMAaTHUBHOCTH, a MOTOMY B
NPUHIMIIE HE CMOCOOHBI A(PPEKTUBHO YCTpPaHATH HEOJHO3HAYHOCTH
3aKOHOJIaTEIbHBIX (hOPMYIUPOBOK.

Ha ocHOBaHMM TPOBEIEHHOTO  MCCJIEAOBAaHUS  MPEICTaBISETCA
11eJ1€C000pa3HbIM YCTPAHUTh HECOBEPIIIEHCTBA B KOHCTPYKIIUU JAUCIIO3UIUU
q. 1 cr. 291" VK Po® IIyT€M BHECEHUS HW3MECHCHUW ITOCPEACTBOM
3aKOHOJIATEILHOI0 TMpollecca JMOO0 W3AaHUs pPa3bICHEHUW B paMKax
[TocranoBnenus [lnenyma BepxoBaoro Cyaa P®, a umeHHo:

— yYTOYHWTH, OOS3aTE€IbHBIM TNPU3HAKOM KaKUX HUMEHHO ¢dopM
OOBEKTUBHON CTOPOHBI COCTaBa TMOCPEIHUYECTBA BO B3ATOUYHUYECTBE
SIBJISIETCS 3HAYUTEIIbHBIN pa3Mep B3SATKU;

—  paccTaBUTh TOYKM HaJ 1 B BOMNPOCE JEKPUMHHAIM3AIUU WU
KBaTU(UKALUM JICSTHUM, COAEpPKAIMX BCE MPU3HAKU COCTaBa OOBEKTUBHOMU
CTOPOHBI TOCPEJHUYECTBA BO B3ATOYHHUYECTBE, KpPOME 3HAYUTEIBLHOIO
pa3Mepa B3SITKHU.

342 Kaccanmonnoe onpenenenue Bepxosroro Cyma PO ot 01.11.2012 Ne 46-012-50 [dnekrpounsiii pecype]. URL:
http://sudact.ru (nara oopamienus: 12.08.2018).
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Cnupun ILH. "

3akononaresbHbIN onbIT KHP B npoTuBOACHCTBHN NPECTYNNHBIM
MOCATATEeJILCTBAM B cepe TAMOKEHHOM AeATeJIbHOCTH U €ro
HCII0JIb30BaHMeE NIPU COBEPIICHCTBOBAHMH 0TEYE€CTBEHHOI' 0
3aKOHOAATEIbCTBA

B coBpeMeHHBI mepuoja pa3BUTHS, XapaKTEpU3YIOLIUNCS Tio0anu3a-
[UEH, pA3BUTUEM MEXKIYHAPOJHOW SKOHOMHUKH, IOJUTHUKHA, Pa3BUTHEM
BHEITHETOPTOBOM JIESITEIbHOCTH, OYE€Hb BAXKHBIM CTAHOBUTCS HW3YYCHHUE
3apyO0eKHOTO OIbITa PETryJIUPOBaHUSI OOIIECTBEHHBIX OTHOIIEHUM, B
YaCTHOCTH, 3aKOHOJATEIBHOTO ONbITa B MNPOTUBOJIECUCTBUU IPECTYIHBIM
nocsiratelibcTBam B chepe TaMOKEHHOM eI TEIbHOCTH.

OTBETCTBEHHOCTh 3a TMPECTYNHOE IIOBEACHUE BCErga 3aBUCUT U
00yCJIOBJIEHA OIPEJEICHHBIMUA COIMATbHO-DKOHOMUYECKUMH, MPaBOBBIMU,
MOJIUTUYECKUMHU U JIPYTUMH YCIIOBUSMU, KOTOPBIE CYIIECTBYIOT B CTPAHE Ha
MOMEHT COBEPIICHHS JAaHHOTO MPECTYNHOro JesdHusA. B CBsi3u ¢ 3TuMm
WHTEpPEC BBI3BIBAET OMBIT 3apyOSKHBIX CTpPaH C TaKUM HETaTUBHBIM
COLMAJIBHBIM ABJICHHEM, KaK TAMOKEHHAas IPECTYIHOCTD.

Anamusupyst 3akonHogarenbctBo KHP B cdepe mnporuBoaeiicTBus
MIPECTYITHOMY MOBEJIEHUIO B chepe TaMOKEHHOU JAEATEIbHOCTH U CPaBHUBAs
€ro C OTEYECTBEHHBIM 3aKOHOJATEJIIbCTBOM, CTOUT OTMETUTh, YTO
VYronosuseiii Konexe Kuraiickoit Hapoanoit Pecniyonuku 1979 r. Tak ke, kak
n YronoBusli Kogekc Poccuiickont denepanrii MMEET YEThIPEXYPOBHEBYIO
cTpyKTypy: B HeM OcoOenHas yacthb (Part Il Special Provisions) nosnenena na
rnaBbl (Chapters), KOTopbsie B CBOIO O4Yepelb AENATCS Ha ceKuuu (Sections).
OIHAaKO CTOUT OTMETUTh, YTO HE BCE TIJaBbl NEJATCS Ha CEKUUU. Tak,
HanpuMmep, ['nmaBa [ Ilpectyruienus, craBsmue noj yrpo3y HalMOHAJIbHYHO
0e30macHOCTh, HE UMEET ceKiuii, B To Bpems kak [masa III Ilpecrynnenus,
nojippiBaroiiie  Mopsaok  ColMaIMCTUYECKOW  PHIHOYHOW  IKOHOMHUKH
pazznenena Ha 8 cekuuit (Hampumep, Ceknusa 1 IlpousBoacTBa u mpoaaxka
MOAAENIbHBIX W  HU3KOCOPTHBIX TOBapoB, Cekuus S5  @DuUHAHCOBOE
MoieHHn4uectBo, Cekmusa 7 IlocsrarenbCcTBa Ha MHTEIUICKTYaJbHBIE U

344
WCKIIFOYUTEIbHBIE [TpaBa)” .

343
344

YnonHomoueHHsIH OT/ena aAMUHUCTPATUBHBIX PAcCIeOBaHUN Y CCypUHCKOIT TaMOXKHH.

VYromnosusiit Konexc Kuratickoit Hapoxnoit Pecryommku (Criminal Law of the People's Republic of China (97
Revision) // HWutepHer-mopran 3akoHomarenbctBa KHP. [Onekrtponusii pecypc]. — Pexum mocryna:
http://www.lawinfochina.com— B niepeBoae aBropa. ([lata oopamienus 31.01.2018).
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Crartbu, mnOpenycCMAaTPHUBAIOIIME OTBETCTBEHHOCTh 3a IPECTYIHOE
nosejeHue B cpepe TamoxxkeHHo# nestenbHocTd B YK KHP, pacnosnoxens! B
I'maBe III Ilpectynnenusi, noapsiBaromue Ilopsgok ConuanMcTUUECKON
PBIHOYHOW 3KOHOMUKH, a Takxke B riaBe VI IlpecryruieHusi, cBsI3aHHBIE C
HapylIEHWEM MOpsAJIKa COLMAIBLHOrO ympamieHus. Bcero B obeux riaBax
HaMU OBLIO BBISIBJIEHO OKOJIO 12 cocTaBoB.

Cekmust 2 Ilpecrymenuss B cdepe koutpabannbl ['nmaser 111
[Ipectymnenus, noapsiBaromue nNOPsAIOK CONHAUIMCTAYECKOM PBIHOYHOU
SKOHOMUKH, TOJHOCTHIO MOCBSIIEHA PErIaMEHTAllu OTBETCTBEHHOCTH 3a
HE3aKOHHOE IMEpPEMENICHUE MPEIMETOB Yepe3 TaMOXXEHHYI0 TpaHully (CT.
151-157 YK KHP). IlpeameroM mnpecTyIrjieHHM, BXOASIIUX B JIaHHYIO
CEKIMIO, SABJSIOTCS BCE IMEPEMEIIAEMbIE MPEAMETHI W TOBAPBI, KPOME
HAapKOTHYECKUX CpeacTB. OTBETCTBEHHOCTh 3a HE3aKOHHOE IEpPEMEIICHUE
HAPKOTUYECKUX  CPEACTB  MPEAYCMOTPEHA TPYyINIOW  MNPECTYIJICHHM,
Bxoasanux B Cekuuto 7 KoHTtpabanma, nmepemeleHue, TPaHCIOPTUPOBKA U
MPOU3BOJACTBO Hapkotudyeckux cpeacts I'maer VI Ilpecryruienus,
CBSI3aHHBIE C HAPYIIEHUEM MOPSAKa COLMATbHOrO ynpasienus (ct. 347, 349,
350, 356, 357 YK KHP).

[IpenMeToM MpecTyIUIEHHN, MPETyCMOTPEHHBIX cTathsiMu 151-157 YK
KHP sBnstorcs: opyxue, OOENpUIAChl, SACPHbIE MaTE€pUalbl, MOAACIIbHBIC
JCHEKHbIE 3HAKH, 3aIpEIICHHbIE KYJIbTYpHBIE PEIUMKBHH, 30JI0TO, cepedpo,
OpPYTHE JPArOl€HHbIE METAJUIbl, PEAKHE >KUBOTHBIE M UX NPOAYKLHS,
3anpenieHHble peakue pactenus (npeamer cr. 151 YK KHP); nenpucrtoiinbie
buabMBI, BUACO-, ayAHOHOCUTENH, (oTorpaduu, KHUTH, KypHAIbI, APYTHE
HEILICH3YPHbIE CTaTbU JUIsI PACIPOCTPAHECHUS WM TMOJY4YCHUs MPUOBLIU
(mpenmer ct. 151 YK KHP).

OtnenpHO crout paccMmorpers cT. 153 YK KHP. Ilpenmerom nanHou
CTaThU SIBISIIOTCS TOBAPHI, HE 3aMpelIeHHbIE U HE OrpaHUYCHHBIE B 000pOTE.
I1o ananoruu ¢ ONBITOM OTEYECTBEHHOTO 3aKOHOAATENS, YTOJIOBHO-IIPABOBOE
3HAYCHUE HMMEET pa3Mep CyYMMbl HEYIUIAYEHHBIX TAMOKEHHBIX IUIATEXKEU
(HaJIOTOB) MpPU MPUBIIEYEHUU K YroJOBHOW oTBeTcTBEHHOCTH. Tak, B KHP
MUHUMAJIbHOW CYMMOW HEYIJIaY€HHBIX TaMOKEHHBIX IUIaTEKe (HaJIoroB)
aBisiercss cymma cBeime 50 000 FOanel, yTo B mepepacyere COCTaBISET

5

npumepHo 498 000 Poccuiickux py6uei®”. [l cpaBHeHust B Poccuiickoit

3 Nunamuka Kypca BamoThl Kwuraidickuii roanb // Odunmaneasiii caiit LlentpansHoro Oanka Poccuiickoii

Deneparun. [DnekTpoHHbBIN pecypc]. — Pexxum poctyna: http://www.cbr.ru (lata oopamenus 15.09.2018 r.)
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denepallii MUHUMAQIBHOW CYMMOM HEYIUIAYEHHBIX TAMOYKEHHBIX ILIATEKEU
B coorBercTBUH €O CT. 194 YK P® gBmgerca cymma, NpEBBILIANONIAS
2 000 000 Poccumiickux pyoseit. Takum obpazom, 3akoHonatenb KHP Buaut
0OJIbIIYI0 OOIIECTBEHHYIO OMAaCHOCTh B HEYIUIATE TaMOKCHHBIX ILIATEKCH,
NOCKOJIbKY TIOpOT TIPUBJICYEHHS K YIOJOBHOM OTBETCTBEHHOCTH 32
aHAJIOTUYHOE JIETHHE OTIMYAETCs IPUMEPHO B 4 pasa.

Becbma uHTEpEecHBIM sBIsAOTCS TonoxkeHus 4. 1 cr. 155 YK KHP,
MpeyCcMaTPUBAIOIIUE OTBETCTBEHHOCTh 3a MOKYMNKY TOBapOB M MPEIMETOB,
BBE3CHHBIX B CTpaHy KOHTpaOaHIHBIM IiyTeM. B cOOTBeTCTBHM C
3aKoHOJaTenbCcTBOM KuTas, TaHHbIE JESHHS CUUTAIOTCS MPECTYIICHUSIMU,
CBA3aHHBIMM C  KOHTpaOaHIOW, NPUTOM JIMIA, M[pUOOpeTarouue
KOHTpaOaH/IHBIA TOBAp, HECYT OTBETCTBEHHOCTb, AaHAJIIOTUYHYIO TOMY, €CIIH
OBl JTaHHBIC TOBAPhl U MPEAMETHI NIepeMeIIalid Yepe3 TPaHUIly UMEHHO OHHU.
[IpenMeToM AaHHOTO MPECTYIJIEHUS SIBJISIIOTCS, BO-MIEPBBIX, TOBAPHI, UMIIOPT
KOTOPBIX 3allpelieH T'OoCyJapCTBOM, BO-BTOPBIX, APYrue KOHTpaOaHIHBIC
TOBaphbl M MPEIMETHI «B OTHOCHTEIBLHO OONBIINX KoiumdecTBax». Mcxoms us
CMbICJIa JIaHHOM CTaThW, MOXHO CJieJlaTh BBIBOJI, YTO JIMIIO, BO-TIEPBBIX,
JOJIKHO OBITH OCBEJIOMJIEHO O TOM, YTO TOBap, KOTOPBIA OHO MPUOOpETaeT,
SBJISIETCS KOHTPAOAHIHBIM, BO-BTOPBIX, IPUOOPETACTCSI HEMOCPEIACTBEHHO Y
KOHTPaOaHIUCTOB.

B cootBerctBum ¢ nonoxenuamu YK P® 0TBETCTBEHHOCTH 32 OKYIIKY
TOBAPOB M TMPEAMETOB, 3aBEJAOMO i1 BHUHOBHOIO IE€PEMEIICHHBIX
KOHTpabaHAHBIM criocoOoM, HacTymnaer 1o cr. 175 Ilpuodbperenue umu cObIT
MMYIIECTBA, 3aBEIOMO JIOOBITOrO TPECTYNMHbIM TiyTeM. UTo Kacaercs
MIPEMETOB, OTPAHUYCHHBIX U 3alPEIICHHBIX B 000POTE, TO OTBETCTBEHHOCTD
HACTyNaeT MO COOTBETCTBYIOIIUM CTaThAM OTHAEIbHBIX riaB YK PO,
CHEUUaIbHO NPEAYCMaTPUBAIOIIMX OTBETCTBEHHOCTh 3a NPHOOpETEHUE
TaKUX TMpeaMeToB. Tak, OTBETCTBEHHOCTh 3a NPHOOPETEHUE OPYKHS
yctaHoBieHa cT. 222 YK P® He3zakoHHble npuoOpeTeHue, nepenaya, cObIT,
XpaHEHUe, IEepeBO3Ka WM HOIIEHUE OPYXKHs, €ro OCHOBHBIX YacCTeW,
0oenpunacos.

[IpencraBiseTcsi, YTO POCCHICKOMY 3aKOHOAATENK) CTOUT YYECTh
JAHHBIA TPABOTBOPUYECKUU OIBIT, MOCKOJbKY COBIT MW COOTBETCTBEHHO
MIPUOOPETEHNE TMPEIMETOB, JOOBITHIX KOHTpaOaHJHBIM TyTeM, oOO0Jiamaer
cBoeld  creuuukod, KOTOpas  BBIpaXKaeTcs, NOpexkAe  BCEro, B
CTUMYJIMPOBAHUU POCTa KOHTPAOAHIHOTO TOBAPOOOOPOTA, COOTBETCTBEHHO U
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CaHKIMS 3a TaKue JesHHs] JOJDKHA OBbITh CHEIUaIbHOM, YYHUTHIBAIOIIEH
0COOEHHOCTH TeX c(ep OOIIECTBEHHBIX OTHOIICHHWM, KOTOPHIE HAPYIIAIOTCS
NPECTYNHBIMU MOCATATENICTBAMM.

Kak Mbl rOoBOpwIIM paHee, MO YroJIoBHOMY 3akoHoaaTenbcTBy KHP
OTBETCTBEHHOCTH 3a KOHTpaOaH/ly HAPKOTUYECKUX CPEJICTB MPEAyCMOTpEHA
OT/ICJIbHOWM TJIaBOM, KOTOpas MpelyCMaTpUBaeT 00Jiee CTPOroe U CypoOBOE
HaKa3aHUe, HeXEJIU 3a KOHTpaOaHly OCTaJIbHBIX MPEJAMETOB U TOBapOB, YTO
ABJISIETCS BIIOJHE MOHATHBIM. Kwutali sBisieTcsi rocyaapCcTBOM, KOTOPOE
MOCTPaJaio OT PACpPOCTPAHECHUsS] HAPKOTUKOB, B TOM YHCJIE€ KOHTPAaOaH IHbIM
MyTEM, HE MEHbIIIE JPYrux TocyaapcTB. B pe3ynbTaTe ONMyMHBIX BOWH
cepenqunubl  [X B. BenukoOputaHus B TEYEHUE JIOJATOTO BpPEMEHU
KOHTPOJIMpOBaja TaMOXxeHHyr cdepy LMHCKONW wumnepuu, TeM CcaMbIM
OKa3blBas OrPOMHOE BIIMSHUE Ha BHEIIHIOIO TOPIOBIK U TOJUTHKY
rocynapctea. Kak ormeuaer A.M. Hukomae, Kuralickoe e HacelieHUE
0Ka3aj0Ch (haKTUYECKHU «IOJICAXKEHHBIM)» Ha ONMMYMHYIO WUTJYy JO CEPEIAUHBI
XX B., moka kBiactu He npunuia KommyHuctuyeckas maptuss Kwuras,
KOTOpasi PEIIUTEIbHO HWCKOPEHWJIa KOHTpaOaHIHBIA BBO3  OINHyMa
B CTpaHe’ .

Croutr OTMETUTh, UYTO OCHOBHBIM HaKa3aHUEM 3a KOHTpalOaHIy
HapKOTHUKOB B cooTBercTBUU co cT. 347 YK KHP saBnsercs nuineHwne
CBOOOABI Ha CpPOK 15 JeT, MOXU3HEHHOE 3aKIIOUEHHE, CMEpTHas Ka3Hb,
TOTIOTHUTEIHHBIM HaKa3aHUEM SIBIIACTCS KOH(MUCKAIUS UMYIIIECTBA.

Kamudurupyromumy npu3HakaMu KOHTpaOaHbl B COOTBETCTBUM CO
ct. 347 YK KHP saBmstorca: koHTpabaHma, TOProBis, TIE€pPEBO3Ka,
npousBojactBo 1000 r u Oonee omuyma, 50 r u Oojee repouHa MO0
MeTuiamperaMruHa WIA JPYTrdX HAPKOTUKOB B OOJBIIOM KOJIHYECTBE;
PYKOBOJICTBO MPECTYMHBIMU TpyNIaMy, 3aHUMAIOIIUMUCSI KOHTpaOaHIOMH,
000pOTOM, TIEPEBO3KOM U MPOU3BOJCTBOM HAPKOTHUYECKUX CPEICTB;
WCIIOJBL30BAHUE OpPYXKHUS JUIsl TPUKPBITHS  KOHTpabaHIHOTO oOopoTa
HApKOTHUYECKUX CPEACTB; NPUMEHEHUE HACWUIIMA B OTHOIIEHWU MHCIEKTOPOB
B IEJIIX MPOTUBOACHCTBUS 3aJIEpKaHUI0 WM apecTy; YydacTHe B
OpPraHW30BaHHOM MEXIAYHAPOJHOU NEATEIILHOCTH 1O HE3aKOHHOMY 000pOTY
HapKOTUYECKUX CPEJICTB.

* Hukonaes A.M. Bopsba Tamoxenubix oprasoB KHP ¢ konTpaGanoii HapkoTHKOB // TaMOXKeHHas MONHTHKA
Poccun na Jlansnem Bocrtoke. 2015. Ne3 (72). URL: http://cyberleninka.ru/article/n/borba-tamozhennyh-organov-
knr-s-kontrabandoy-narkotikov (/lara oopamenus: 31.01.2018).
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Crares 349 YK KHP npenycMarpuBaeT yroJlOBHYHO OTBETCTBEHHOCTh
32  «BBITOPAKHUBAHME TMPECTYMHHUKOB, 3aHUMABUIMXCS KOHTpaOaHIOH,
TOPrOBJICH, IEPEBO3KOW, IPOU3BOJCTBOM HAPKOTUKOB, YKPBIBATEIbCTBO,
IIEPEMEILICHUE, YTAMBAHUE HAPKOTHKOB WJIM IMPECTYIHBIX JOXOHOB», C
HaKa3aHUEM B BUJIE JIMIICHUS CBOOOJIBI HA CPOK JO TPEX JIET, apeCTOM JINOO
HAaJ[30POM.

Kak oTmedaroT cnenuamucThl, TMOJOKEHHS 00 OTBETCTBEHHOCTH 3a
HE3aKOHHOE IIEPEMEIIECHUE 4Yepe3 TPAaHULy HAPKOTUYECKUX CPEICTB
MIPEACTABIIAKOTCS BIOJIHE ONPABJAHHBIM M 3aCIIY)KHWBAIOIIMM BHUMAHHUS CO
CTOPOHBI POCCUMCKOTO 3aKOHOJATEN IPU PEUIEHWH BOIPOCOB YCWICHUS
YIOJNOBHOM OTBETCTBEHHOCTH 3a KOHTPabGaHIy HAPKOTUKOB - . OIHAKO
Ype3MepHas perjlaMeHTalusl pOACTBEHHBIX ITPECTYIIHBIX JESIHUN, CBSI3aHHBIX
C KOHTpaOaHJION HApKOTHKOB, M Ype3MEpHas >KECTOKOCTh Haka3zaHus B YK
KHP, Ha Hamr B3rsi/1, BpsI U SIBIIIETCS 11€7I€CO00pa3HOM.

AHanu3 YroJoBHOIO 3aKOHOJIATEIbCTBA OO0 OTBETCTBEHHOCTH 32
MIPECTyITHOE TIOBEJeHHE B c(epe TaMOKEHHOH JesaTeabHOCTH Kuraiickoi
Haponnoii PecnyOnuky, TmOKa3bIBa€T, 4YTO HE3aKOHHOE IepeMelleHre
TOBAPOB, IPEIMETOB M WHBIX LIEHHOCTEHM YE€pe3 TaMOKCHHYIO TIPAHUILY
rOCyJlapCTB — SIBJIEHWE MHTEPHALIMOHAIBHOE, MpHUCyLIee HE TOJIbKO Poccum.
[TonoxxeHus: HALIMOHANBHOIO 3aKOHOJaTeNbcTBa Kutast comgepxat HOpMbI 00
OTBETCTBEHHOCTH 3a TMPECTyNHOE TMoOBeACHHUE B cdepe TaMOXKEHHOU
NEATEIIbHOCTH, OJHAKO OPUIAMYECKAass TEXHUKA IOCTPOCHUSA INAHHBIX HOPM
MMeET IIPUHIMITNATIBHO UHOM B CpaBHEHUHU ¢ Poccuen xapakrep.

BaxxHO yNOMsIHYTB, 4TO IPHU PACCMOTPEHUHU 3aKOHOJATEIBLHOIO OIbITA
3apyOEKHBIX CTpaH, B TOM UYHCIE B MPOTUBOACHCTBUU MPECTYIHBIM
nocsirareabCcTBaM B c(epe TaMOKEHHOW JEeSATENbHOCTH, B LEISAX €ro
WCIIOJIb30BaHUs MPU COBEPLIEHCTBOBAHWHM OTEYECTBEHHOTO 3aKOHOAATEINb-
CTBa HEOOXOJUMO YYHUTHIBATh, B KaKOW CTENEHU HTO MOXKET IOBJIEYb
pedopmupoBanue HopM JelicTBytomero YK P®. [Tockosibky B 0JJHOM ciydae
MU3MEHEHHI0 MOXKET ObITh MOJBEPrHyTa JIMILb OTAENIbHAs HOpMa 3aKOHa, a B
apyroii — morpedyercst peBusus Bceid OcoOenHoir yvactu YK, moatomy
HEMAJIOBAXHBIM  (PAKTOpPOM  SIBJISIETCS.  CTENEHb  CXOXKECTU  CUCTEM
3aKOHOJATENbCTBA TOM WJIM UHOM CTPAHBI.

37 Cm.: Capunmmkuna O.T., Crenanos .V 3apy0Oe:KHOE YTOJIOBHOE 3aKOHOJATEIBCTBO 00 OTBECTBEHHOCTH 3a
KOHTpabaHIy HapKOTHYECKHUX CPEICTB, IICHXOTPOITHBIX BEIIECTB WM UX aHajoroB // Bectauk YenlVY. 2013. Nel7
(308). URL: http://cyberleninka.ru/article/n/zarubezhnoe-ugolovnoe-zakonodatelstvo-ob-otvestvennosti-za-
kontrabandu-narkoticheskih-sredstv-psihotropnyh-veschestv-ili-ih-analogov (/lata o6pamenus: 31.01.2018).
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HccnenoBanne  3aKOHOJATENBHOTO  ONbITA B NPOTHBOJACHCTBUHU
MPECTYNMHBIM TIOCSTAaTeNIbcTBAaM B cdepe TaMOKEHHOW JIeATeIbHOCTH
Kwuratickoit Hapomnoit PecryOnmku, T1OKa3bIBaeT, UYTO BHHUMaHUS
3aCHyKMBAIOT JIMIIb OTJCIbHBIE IIOJOKEHHS, IOCKOJbKY HOPHUINYECCKAS
TEXHHUKA MMOCTPOCHUSI HOPM 00 OTBETCTBEHHOCTH 3a MPECTYTHOE MOBEACHHUE B
chepe TaMOKEHHOM JIEATEIIbHOCTU MPUHIIMIUAIBLHO pa3Has. Tak, 1o Halemy
MHEHHIO, OT€YECTBEHHOMY 3aKOHOJATENI0 CIeAyeT oOpaTUTh BHUMaHUE Ha
To, kak B KHP permamentupoBana yrojioBHasgs OTBETCTBEHHOCTh 3a
npuoOpeTeHne IMPEIMETOB, 3aBEIOMO IEPEeMEIICHHBIX KOHTpPaOaHIHbIM
IIYTEM.
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348
Cpemo Hozo

Terrorism and religion

At the beginning of the 21st century we are progressively facing terrorist
attacks which seek inspiration for their destructive activities in religion.
Therefore, it is necessary to find answers to the question what is happening to
religion on an international scale, which, contrary to its principles about the
necessity of peace, tolerance and respect among people regardless of religion,
manifests itself as a negative, destructive social phenomenon. «Religious
documents offer two notions of God. One inspires love and trust while the
other initiates fear and cautiousness. But it is all about the same picture,
which, at times, is seen first, sometimes as the only one; the other being in
the background, not dominant. However truth does not only depend on the
person deciphering it but also on itself and its presentation. In fact, it is a
question of the duality of truth as well as any other dichotomy. The notion of
God, more than any other aspect of religiousness, influences our
understanding of religious messages, ways of salvation, and building of a life
style. If this picture is distorted, then there is a misinterpretation of religion,
which ultimately leads to extremism. Once legalized, and socially accepted,
the use of violence for religious causes paves the way to religious terrorism.
The destructiveness of this phenomenon is, due to globalization, omnipresent
and intimidating. Nowadays the focus is particularly on Islam, which does
not mean that in future members of some other extremist groups will not use
the same means.»

While the goal of a community established on peaceful religious
principles isenlightenment of the soul and truth, religious extremists tend to
implement their religious rules in the world. They present themselves as
warriors of «true faith», dogmatically interpreting holy books, depicting a
world in which politics and religion are counterparts. Defying religious
principles, they use religion as an excuse for their violent activities which are
without a compromise.

Undoubtedly, all religious learnings are susceptible to external
imperialistic attempts of any type. However, it is a fact that an extreme
fundamentalist approach to Islam is, at present, the main creator of Muslim
terrorism in international affairs.

** Tpencenarens AcCOIHMAINE MEXIYHAPOIHOTO YrOJOBHOTO Mpasa, 1.10.H., mpodeccop, T. benrpax, Cep6ust.
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«Religious fundamentalismy is a paradigm which enables a mentality shift,
from a relatively benign one to a religiously motivated one, leading to a fanatic
interference with an aggressive imposing of will, to even violent activities.
Understanding the structure, logic and implementation of this paradigm is of vital
importance for establishing logical measures for the struggle with religiously
motivated terrorism. Fundamentalism tends to look at the present moment or a
past event as a perfect point of comparison to be used for further assessments.
That moment or event is considered to represent the fundaments of religion
according to which they define their existence. Fundamentalists fear changes or
the loss of what they consider to be the definition of their world i.e. the loss of
their own identity. Religious fundamentalism may indicate the existence of a
narrow, strict and a restricted set of doctrines which influence social life to a great
extent. It can represent perspectives which justify the socio-political systems and
performances created for achieving the desired objectives. The contemporary
profile of our civilization is definitely marked by dynamic, brutal and,
sorrowfully, effective activities of extreme religious terrorism. Its international
prefix contributes to the growing degree of social danger both to countries and to
individuals, conversely, to the damage it causes to the state as well as to personal
possessions. Facts show that in religious terrorist activities i.e. in the domain of
international terrorism, members of Islamic terrorism are growingly taking the
leading positions.

Contrary to the principle of Islamic religion as a religious option tolerant
towards non-members, today, there is a growing presence of a fundamentalist
and a radically violent Islam in relation to human rights and liberties,
especially at times of crisis, which have, actually, enabled the affirmation of
the attitude the Islamic religion has towards crisis, as well as how such
situations are being referred to in regards to religious norms. This situation
strengthened the Islamic attitude and made it possible to surpass all
boundaries and to have the supreme right on truth. Today extremists are
trying not only to impose Islam as a religion to the whole world, i.e. as a
belief in the supreme being, but also as a model of life, proscribing the rules
of living in a specific religious community. Its attempt is to enforce the rules
of behaviour in all segments of life. In that sense, the attitude towards life and
social organisation brought on a great polarisation to the world, so that today
there are societies-countries belonging to the western Christian civilization
and ones belonging to the Islamic civilization.
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Search for a guiding idea from the past in order to exit a completely
undefined present, lead to the creation of a concept of a spiritual, religiously
dogmatic conscience, which reappears as an alternative to an ideology of a
worldly organization. Slowly imposing its system of values onto areas of
social life, it brings confusionin decision- making thus polarising the subjects
of a social system, gradually disorienting them, destroying the sound tissue of
progressive forces, threatening them with their existence, replacing light with
darkness, reason with non-reason. Bringing the processes of internationalism
and cosmopolitism into a utopistic projection with an ideological and
religious view of the social organisation and structure based on religious
values, it destroys along its way the humanistic axiology and position of
national progress within the boundaries of which it acts.

Anyone accepting western standards which do not include Islam as the
main ideological factor, they are ready to condemn as heretics, and to take
radical measures of violence both in communities of the same religious
orientation (causing mutual conflicts) as well as in relations with the world
which does not belong to the world of Islam.

Notions such as human rights and liberties, tolerance of differences,
minority rights protection, democratic governing are challenges for political
groups, which are characterised as Islamic, when they come to power with the
help of a religiously-ideological component. These movements which are
rashly awakening in Islamic countries face the same challenge as did the
western secular societies in their struggle to reach such levels of democracy and
respect of human rights and liberties. On the one hand, the religion of Islam, its
learning and its concept of the world are taken as mitigating circumstances for
the Islamic world, while on the other hand for Islamic, politically radical
movements they are taken as aggravating circumstances which can lead into an
ideologically-religious single-mindedness and can be a trap for their own social
development. This is why the leading Islamic elites do not want to turn their
backs to western achievements. In fact, they want, taught by experience, to
develope their own identity independently with the help of the religion of Islam
and its growing practical implementation in the process of problem overcoming,
as well as in the development of democratic Islamic relations, within the Islamic
world, in the first place, and then in the international relations as well.

It is the decisiveness of Islamic movements to eliminate their leading
«family elites» that represents a challenging threat to the western world in
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regards to its interests for the domination over economic and power resources
which are largely located in the Islamic countries. Preserving the achieved
norms, in the system where human rights are respected, will be the main
indicators to the Islamic elites, which lead Muslim communities, as to how
prepared they are to appreciate the valued civilisational heritage from even
before Islam was proclaimed. Readiness to acknowledge the existence of
everything outside the Islamic framework, creates the possibility of
compromise in global crisis solving in the whole world as well as in the
Islamic world.

Islam, as a fundamental religious principle, i.e. its definition in relation
to the world and the periods of crisis which appeared at given moments,
brought forth a growing threat from what is fundamentalist within the Islamic
learning itself and which is materialized in an extremely religious violence.
World crises which swept over the historical stage brought with them
various, we can say, worldly-secular solutions of global crises.

Today, socio-integrational turmoils have rekindled an increased
resorting to faith and such interpretations of faith which are starting to take
shape of religious radicalization. This can be explained mainly by the fact
that in the Muslim world, Islam holds the central place in life, so there is a
tendency to overcome everything, including the issue sof crisis impacting
such a society, by means of religion which is interpreted as the degree of
crisis and global conditions dictate to the Muslim believers. The phenomenon
of sudden inclination to Islam as a religion, isn't accidental. Namely, the
Muslims feel a global crisis of the community and strive to overcome the
new conditions of problematic relations which pose an obstacle for their
religious communities. Islam, in its own traditionality, has managed to retain
its spiritual energy which answered the questions relating to the worldly and
otherworldly segments of believers' existence. This way, Islam organized
relations among believers, on the basis of moral platforms, giving primacy
more to religious and less to general, legal relations. Everything which was
conducted in order to solve problems, was done in the name of God, all the
while not emphasizing the general legal norms of both domestic and
international law.

The tendency of Islam today, is to become a political religion in its
typically sermonic way — that is, to implement its religious principles into
institutions of secular government.
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Everything is holly in Islam, as well as everything done for and in the
name of it, so that the relations towards a country are defined by its values,
which were materialized by the country itself with the objective of spreading
and emphasizing Islam. A states value lies in the degree of its success when it
comes to expanding and protecting Islam. It is important to notice the fact that
Islam doesn't recognize partial or halfway mission in expanding and protecting
the religion itself. Islam doesn't allow a selective conduction of state activities,
only to fulfill conventional forms of missionary expansion. In such social
communities, the emergence of groups and social communities is inevitable.
They are parallel to the official movements and have their own opinion about
the missionary activities in the spreading of Islam. Usually, those are groups
with a radical view to state organization and with radical means of
implementing basic religious values in the life of a religious community.

Islam aims at having a government apparatus based exclusively on the
application of Islam, as the all-encompassing way of governing the state.
That way, religious, legal and mobilizational component of Islam in a
Muslim society is confirmed, as well as the inevitable and constant activity
during the constitution of state institutions, which are based on religion and
its implementation into the foundations of state sovereignty.

In the essence of every extremist ideology is bigotry, intolerance i.e.
inability of accepting different beliefs, opinions and behaviours. Religious
Islamic terrorists believe that their duty is to fight a Holy War; a decisive and
uncompromising combat against anyone not sharing the same, beliefs,
convictions, or conduct, all the while persecuting them to the point of
complete destruction or to the point of always having the enemy in a slave
position, under control of the dominant and the righteous.

An extremist possesses a feeling of group identity, which ignores all
other identities such as those related to family, profession etc. The group
identity, which 1s reflected in its monolithic nature, simplicity and
exclusiveness results in reducing the entire personal identity to a single most
important belonging, usually that to ethnicity, class, race or religion. This
tribal 1dentity is a concept which reduces identity to a single belonging, thus
it leads people to a bigoted, sectarian, totalitarian, and often suicidal
behaviour.

Geopolitical enslavement has been used to lead territories, marked as
important on the map of expanding Western, especially American interests,
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into the state of chaos and turmoil, which resulted in civil wars in these
countries. It was oil, as an energy resource, which in the first place caused
these phenomena.

This gave rise to Islamic groups and movements which, with their
ideological and religious component directly opposed the West, often
reaching for violent terrorist actions, which they carry out in both their own
and Western countries. This type of Islamist action is to an extent an answer
to challenges of the global crisis.

Conclusion

Terrorist attacks, which are becoming more and more frequent and
whose inspiration for their destructive actions lies in religion, give a somber
picture of the modern world, where religion, contrary to all teachings about
the necessity of making peace and promoting tolerance and mutual respect
among people, regardless of their religion, manifests itself as a destructive
and negative social phenomenon. Many are of the opinion that this was
contributed to by a geopolitical occupation of territories which were marked
as important on their way of expansion of western, and especially American
interests, bringing them into a state of chaos and turmoil, which resulted in
civil wars, economic and migrant crisis in those countries. It was oil, as an
energy resource, which primarily contributed to these phenomena.

Essentially, if something does not directly affect great powers and their
interests, then it isn't considered as terrorism, but as a form of «democracy
and a human rights struggle» - categories which the West holds in high
regard and very much exploits when other peoples and countries are in
question, while terrorists abuse them whenever they get a chance.

One of the ways for preventing extreme religious teachings is by raising
the awareness about members of other religions, their attitudes and beliefs
and becoming familiar with the principles of mutual tolerance and respect.
That is the only way of cultivating the idea of security and peaceful conflict
solving. We should prove that we are all inhabitants of the same planet, that
each and every person has the right to have his own beliefs and that no one
can threaten the beliefs of others. When the principles of tolerance are
adopted in the broadest social community, then the prerequisits for religious
extremism will all be eliminated, which will lead to a peaceful living of all
people, regardless of race, gender and religion.
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IlImwvikoea E.P.

CkJjioHeHHe, Bep0OBKAa MJIM HHOE BOBJIEYEeHHUE JIUIA
B /1eITEJILHOCTH IKCTPEMHUCTCKOI0 CO00IIECTBA

CornmacHo IlocranoBnenutro Ilmenyma BepxoBnoro Cyma PO ot
28.06.2011 Ne 11 (manee Ilocranosnenue Ne 11) noja ckioHeHrueM, BepOOBKOM
WM UHBIM BOBJICYCHHEM JIMIIA B JIEATEIBLHOCTh SKCTPEMHUCTCKOIO COOOIIECTRA
WM DKCTPEMUCTCKOM OpraHu3aluu CjleayeT I[OHWMaTh, B YacCTHOCTH,
YMBIIUICHHBIC JEHUCTBHSI, HAMPABJICHHBIE HA BOBJICUCHUE OIPEACIICHHOTO JIUIA
(TpymIibl JMI]) B TaKylO JI€ATEIHOCTh, HAIIPUMEP, ITyTEM YTOBOPOB, MOJIKYTIA,
yIpo3bl, yOeXIeHUus, MpOChO, MPEIOKEHUM (B TOM YHCIE COBEPIICHHBIC
NOCPEACTBOM  Pa3MEUIEHUS MATEpUAlIOB HA PA3IMYHBIX HOCUTENSX H
pacnpocTpaHeHusi d4epe3 HHGOPMAIMOHHO-TEIEKOMMYHUKAIIMOHHBIE CETH),
MpUMEHEHUsT (U3UYECKOr0 BO3JCHUCTBUS WM TOCPEJACTBOM IIOMCKA JIUI[ U
BOBJICUCHHSI HMX B JICATEIBHOCTH JKCTPEMHUCTCKOTO COOOIIECTBA WU
SKCTPEMHUCTCKOI Opranm3ammu° .. [IpaKTHYECKH WICHTHYHO OOO3HAYCHHBIC
JCUCTBUS IO BOBJICYCHHUIO JIUIIA B ICATEIHHOCTH SKCTPEMHUCTCKOTO COOOIIIECTBA
packpsIThl U B [locranoBnenun [1nenyma Bepxosaoro Cyna P® ot 09.02.2012
Ne 1 «O HexkoTopbIX Bompocax CyAeOHOM MPAKTHKHU IO YTOJOBHBIM JEJiaM O
MPECTYILICHUSX TEPPOPHCTHUECKOI HAIPABICHHOCTH» . Kak BEpHO OTMEUEHO
FO.I'. KiimMeHKo, «0 CBOEHW IOPUAMYECKOW MNPUPOJE YKa3aHHBIE IECUCTBHS
MPEJCTABISIIOT COOOMH MOACTPEKATEIbCTBO K MPECTYILICHHIO» . IIpH dTOM,
MOACTPEKATENbCTBO  XapPakKTEPHO JUISI OKOHYEHHBIX MPECTYIUIEHUHM C
(bopMalTbHBIM COCTaBOM, a HE JJIs yce4eHHbIX cocTaBoB. A.M. CuTHHUKOBA 1O
paccMaTpuBaeMoMy  BONpocy — mumer:  «J/lerctBus  moacTpekarens,
COBEPIIMBIIETO HEYAABIIMECA ACUCTBUSI C LEIBIO CKJIOHUTH HCIIOJHUTENS K
COBEPIICHUIO MPECTYIUICHUS, IIPU OTKA3€ UCIIOIHUTEINS SIBIISFOTCS ITOKYILIEHUEM
HA IIOJCTPEKATEIbCTBO, 4 HE IPUTOTOBICHHEM K IPECTYIUICHHIOY
[TonreepxxaaeT qanHyro mo3uiyio 1 Bepxoueii cyn PO, B [Toctanosmennu No
11 KOTOpOro OTMEYEHO, YTO «CKJIOHEHHE, BEPOOBKY WM HHOE BOBJICUCHHUE

9 Acrmpant Kadeapbl yrONOBHOTO NpaBa M KpuMHHOTOrHH FOpuamueckoil MmKkomsl  J[aTbHEBOCTOYHOTO
(enepaIbHOTO YHUBEPCHUTETA

% 0 cyne6HOl NpaKTHKE MO YrOJOBHBIM JETaM O MPECTYIUIGHHAX SKCTPEMHCTCKOH HANpaBJICHHOCTH:
Iocranosnenne [lnenyma BepxosHoro Cyna P® ot 28.06.2011 Ne 11 // CTIC Koncynpsrantliroc

10 HexoTOphIX BOMpOCAX CYAeOHOI NPAKTHKH MO YrONOBHBIM J€1aM O MPECTYIUICHHSX TEpPPOPHCTHUECKOH
HanpasieHHocTH: [locranosnenue [Iteayma Bepxosroro Cyma P® ot 09.02.2012 Ne 1 // CIIC KoncynprantlInroc
352 Kiumenko 10.A. Oprauusanis 3KCTPEMHECTCKOr0 coobmecTsa: npobiems! kpamudukamun // Lex russica. 2017.
Ne 3. // CTIC KoncynbrantlInroc

33 CurnnkoBa AU, 3akoHomarenbHble (HKIHE B HOPMAaX O HEOKOHYCHHOM MPECTYIUICHHH M COYYaCTHH //
Cpennepyc. BecTH. obmiectB. Hayk. 2007. Ne 3. C. 65- 68.
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JUIA B JIEATEIBHOCTh JKCTPEMHUCTCKOTO COOOIIECTBA WM JKCTPEMHUCTCKOM
OpraHM3alli{, CJIEAYyeT CUUTaTh OKOHYEHHBIM IMPECTYIUICHHEM C MOMEHTa
COBEPILIEHUSI YKa3aHHbIX JEHUCTBUM, HE3aBUCHMO OT TOTO, NPHUHSIIO JH
BOBJICKAEMOE  JIMLI0O  y4YacTHUE€ B  JESATEIBHOCTH  COOTBETCTBYIOILEIO
AKCTPEMHUCTCKOT0 o0beauHeHus». FO.A. KnumeHnko momaraer, 4yto «B 4. |
cr.282' VK P® ycTaHOBIEHA OTBETCTBEHHOCTh 3a BBINOJIHEHHE POJIH
opranuzaropa (IJiaBbl) COOOIIECTBA WJIM €r0 CTPYKTYPHOIO MOAPA3EIICHUS
(MaKcUMasbHOe HakaszaHue — g0 10 Jer aumenus cBoGomsl), B 4. 1' —
nojictpekarens (1o 8 net). B pamkax 3Toi cTaTbu MpeyCMOTPEHO OJHOPOIHOE
MpecTyIuieHue (CroBOp), OTBETCTBEHHOCTh 3a KoTOpoe nuddepeHpoBaHa B
3aBHCHMOCTH OT BBIMIOJIHEMOW BHHOBHBIM poOJIM (BUI cOoydacTHUKA). Mnes
i epeHIranul  OTBETCTBEHHOCTH  PAa3JIMUYHBIX BHUJIOB  COYYaCTHHKOB,
peammsopannast B cr. 282" YK P®, cornacyercs ¢ HopMmoii 4. 1 ct. 34 YK PD o
TOM, 4YTO OTBETCTBEHHOCTb COYYaCTHHKA OIIPEAEISIETCS XapaKTepoM H
CTETIEHBIO €r0 Y4acTHsi B COBEPILICHUM IMPECTYIUIEHUS, YTO, B CBOIO OYepElb,
o0ecrneurBaeT pealn3aiuio NpuHIMNa crnpasequBocty (4. 1 cr. 6 YK PO),
NPEINUCHIBAIOIIEI0 HAa3HAYaTh HAKA3aHUWE C YYETOM XapakKTepa U CTENEHU
OOIIECTBEHHON OMAacHOCTH TPECTYIUIEHUS, a Takke OOCTOATENbCTB €ro
COBEPIICHUSY . VI3 M310KEHHOTO CIELyeT, 4TO CKJIOHEHHE, BEpOOBKA MK
WHOE BOBJICUEHUE JIMIA B JESITEIbHOCTh SKCTPEMHUCTCKOIO COOOIECTBa
ABJISIETCS CIIEUMAIBHBIM BUJIOM COCTaBa MPECTYIUICHHUS, IPEyCMOTPEHHOTO Y.
1 cr. 282" VK — co3anme SKCTPEMUCTCKOTO COOBIIECTBA U OOBEUHSET HX, KaK
cuntaer [O.A. KiumeHko, TO, YTO HMMEETCS CroBOp B COBEPLICHUU
NPECTYTICHUSL.

TakuMm oOpasoM, Ha MepBbIi B3rmsAm, crpykrypa cr. 282' YK PD
chopMUpoBaHa B YETKOW MEPapXUUYECKOHN MOCIEJ0BATENIbHOCTH, COOTBETCT-
BYIOILIEN JEUCTBYIOLIEMY 3aKOHOAATENLCTBY PD.

Bwmecrte ¢ Tem, Mo-HanmeMy MHEHMIO, OTIEIbHBIE YTOJIOBHO-IIPABOBBIE
HOPMBI, pa3MeIleHbl B paMKax ctaThu 282 YK PO najeko He HieaibHo.

Tak, CyOBEKTOM IPECTyIUICHHs, mpeaycMoTpeHHoro 4. 1 cr. 282" VK
P® sBnsercst nuio, co3gaBliiee SKCTPEMUCTCKOE COOOIECTBO, TO €CTh, B
cooTBeTCTBUU C 4. 3 cT. 33 YK P®, Takoe nuuo SBISETCS OPraHU3aTopoM
npectymieHus. CkIOHEHHEe, BEpOOBKAa WJIM HMHOE BOBJICYEHHUE JHUIA B
NEATEIIbHOCTh AKCTPEMHUCTCKOTO COO0IecTBa — 3TO, cornacHo 4. 4 cT. 33 YK

354 .
Knumenxko FO.A. Opranusanusi 5KCTpeMUCTCKOTO coollecTBa: mpodiaeMs! kBanudukanun // Lex russica. 2017.
Ne 3. Koncynerantllmoc
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P®, noacTpexaTenbCTBO K coBeplieHuto npectyruieHus. [Ipu stom, B O0miei
yactu YK PO 3akoHOomarenb cydTaeT oOpraHu3aropa M IOJACTPEKaTeIIs
CaMOCTOSITEJIbHBIMA  CyOBEKTaMU TMPECTYIUICHUS M KaXKIOMY U3 HHUX
OTBEJICHA CBOS POJIb B COBEPUICHUU MTPECTYILICHUS.

PasrpannuuBas mojctpekatens u opranuzatopa, B.M. JlebGeneB moia-
raer, 4YTo «IOACTPEKATEIh OOBIYHO CKIIOHSIET UCIIOJHUTEINS COBEPIIUTH Ipec-
tymieHue. OpraHuzatop ke «paboTaeT» ¢ JMIaMH, PEUIUBIIUMUCS
COBEPILIUTh MPECTYIUICHUE, U HANPaBIKIET, KOPPEKTUPYET HUX TaJbHEUIIEe
noBeeHne» . W XOTs, IpaHb MEXIy OPraHM3aTOPOM H MOACTPEKATEICM B
COCTaBaxX IMPECTYIUICHUM, TPEyCMOTPEHHBIX 4.1 U a.1' cr. 282" YK PO, euie
OoJiee pa3mbITa, 4eM 3TO uMeeT MecTo ObiTh B CT. 33 YK PO, Tak kak u
OpraHu3aTop, U MOJACTPEKATENb MPUBJICKAIOT YYACTHUKOB B SKCTPEMHUCTCKOE
COOOIIIECTBO, TEM HE MEHee Ieibl0 JIEUCTBUM OpraHu3aropa sBJsSETCS
CO3/IaHHE IKCTPEMHUCTCKOTO COOOIIECTBA, TOTJA KaK MOJCTPEKATENIb CTPEMHUT-
Csl TIPUBJIEKATh B COOOIIECTBO HOBBIX YYaCTHUKOB. bosiee TOro, kak nuiier
O.A. TlomoBa, opraHu3amusi COOOIIECTBA OXBAaTHIBACT TaK XK€ M yYacTHE B
et >°° . CleI0BaTeNbHO, €CIH CO3JATelb HKCTPEMUCTCKOIO COOOIIeCTBA
OCYIIIECTBJIET €Ille U CKIOHEHHE W/ WK BEpOOBKY, a TAaKXKEe MHOE BOBJICUCHUE,
TO €ro JEWUCTBUS JOJKHBI KBAIM(PUIIUPOBATHCS MO 4. 1 CT. 282! VK P®. Ilo
ATOMY MYTH CJIEIYET U CyneOHas MpaKTHKa: «pemiasi BOMPOC O IOPUINIECKON
OIICHKE JICVCTBUM OCYXIEHHBIX, KacCAIlMOHHAas W HAJ30pHAas WHCTAHIUU
UCXOJWIA M3 TOTO, YTO JCHCTBUSIMHU OCYXKJIEHHBIX IO OpraHU3aluy OaHbI
OXBATBIBACTCS TAKKE yUACTUE B Hell M B GAHIUTCKIX HATAICHUIXY - .

Takum o00pa3oM, HUKAKOe W3 JCUCTBHUM 10 y4YacTHIO, CKJIOHEHUIO,
BepOOBKE WJIM WHOM BOBJICYEHUM JIUIA B JEATEIBHOCTh IKCTPEMUCTCKOIO
cooOmiecTBa He 00pa3yeT CHENUaIbHBIA BUJl COCTaBa MPECTYIUICHUS,
MpeyCMaTPUBAIOIIETO CO3/IaHUE YKCTPEMUCTCKOTO COOOIIECTRA.

BMecTe ¢ TeM, MpUBHECEHHe B CTPYKTYpy cT. 282' VK P® wactu 1'
CBUJIETEJILCTBYET O TOM, YTO COCTaB CKJIOHEHHUS, BEpOOBKM U HHOTO
BOBJICUCHUS JIUIIA B JEATEILHOCTh IKCTPEMHUCTCKOIO COOOIIECTBA SBISIETCS
CIEIHUAIBHBIM MO OTHOIICHHWIO K CO3JaHUI0 SKCTPEMHUCTCKOIO COOOIIECTBA.
Ilo-HameMy MHEHUWIO, Takas IO3WMLHS HE COOTBETCTBYET ACHCTBYIOLIEMY
3aKOHOJIATEIbCTBY, B CBA3U C TeM, 4TO CT. 33 YK P® ycranaBnuBaeT BUIbI

333 KommenTapuii k YronoBHOMY Kojekcy Poccniickoit ®enepauun (ocrareiinsii) / I.H. Bopserkos, B.I1. Bepum,
b.B. BomkenkuH u 1p.; oTB. pea. B.M. Jlebenes. 7-¢ uzn., nepepad. u mpom. M.: FOpaiit-U3aart, 2007. C. 215

356 TTomoga O. Ksamudukanus 6anautuszma // Poccniickas roctuius. Ne 1. 2003.

37 Cwm, HarpuMmep: O030p cyneOHol mpaktuku Bepxouoro Cyna Poccuiickoit ®enepanuu 3a NepBeId KBapTai
1998 r. // BBC P®. 1998. Ne 9. JlocTyn 13 cripaBouHO-1IpaBoBoii cucteMsl Koncyabrantlimtoc
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COYYaCTHUKOB, B KOTOPBIX OpraHMW3aTOp M NOACTPEKATENb SBISIOTCSA
CaMOCTOSITEJIbHBIMU BHJaMU COYYAaCTHUKOB M, COOTBETCTBEHHO, COCTaBBI
npecTyIuieHni, npegycmorpernbie 4.1 u u. 1! cr. 282" YK P®, He Moryrt
paccMaTpUBaThCs Kak OOIIMN M celualbHBIA. BuauMo, pa3MecTuB d. 1's
cr.282! VK P®d 3aKOHOJATENbh HE TIBITAJICI BBECTH CHENMUAILHBIN BHU
MPECTYIUVICHUSI B BUJEC CKIIOHEHMS, BEpOOBKM U MHOTO BOBJICUCHUS JIUIIA B
NEATEeIbHOCTh KCTPEMHUCTCKOTO cooOIiecTBa. CBsi3aHO 3TO, CKOPEE BCETO, C
TEM, YTO CTPYKTYpa YrOJOBHOTO 3aKOHA CTPOUTCS OT 00JI€€ TSIKKOTO JCSTHUS
K MEHEE TSIKKOMY. YCTaHOBHUB OTBETCTBEHHOCTh 3a CKJIOHEHHE, BEPOOBKY
WJIM NHOE BOBJICYEHUE B JACSATEIHHOCTh SKCTPEMUCTCKOTO COOOIIECTBA B BUJIE
JUIIEHUsT CBOOOJIbI Ha CPOK OT 4 110 8 JeT, 3aKOHOJATelh TEM CaMbIM
MOCTaBWI JIAHHBIM COCTaB MPECTYIUICHUS MEXIY CO3JaHUEM SKCTPEMHUCT-
CKOTr'0 cOoOOIIeCTBa U y4aCTHEM B HEM.

OpnHako, Takasi CTpPYKTypa CT. 282" VK PO ne BBIJICPKUBACT HUKAKOU
KpUTHKU. Bo-miepBBIX, ydacTHe B DKCTPEMHUCTCKOM COOOIIECTBE, KaK BH]
COy4JacTUsi MOXKET OBITh BBIpAXEHO B (OpME HCHOJHUTEIBCTBA WU
nocooHuyectBa. [Ipu 3TOM HCHOTHUTENb MPECTYIJICHUS HE MOYKET HECTH
OTBETCTBEHHOCTh HWXKE, 4eM mnoxacrtpekarens. K npumepy, E.B. biaros mo
sToMy noBoay nuietr: «Hanbosnpieir 0OIECTBEHHON OMACHOCThIO 001a1aeT
UCIIOJTHUTEIb, Jajee CIEAYET OpraHu3aTop, KOTOPBIA MOMXKET OpPraHU30BaATh
caMO TIPECTyIUICHUE U PYKOBOJIUTH €ro COBEPIICHUEM, 3aTeM —
MOJICTPEKATENb; MOCIECIHUN 0 CTENEHU OMACHOCTH — MOCOOHUK, KOTOPBIN
JIMIIb YKPEIUIIET 3Ty PeIIMOCTbY . HecMOTps Ha TO, YTO GOJIBIIHHCTBO
YUYEHBIX MPUICPKUBAOTCS TOYKU 3PEHHUS, YTO JEUCTBUS HCHOJHUTEIS
00yamaroT  OOJbIIEM  OOINECTBEHHOM  OIMACHOCTBIO, YeM  JICHCTBHSA
NOACTPEKATEIIL, TEM HE MEHEE, CYIIECTBYET U MHOE MHEHUE MO JaHHOMY
Borpocy. Tak, FO.A. KinMmeHKO yKa3bIBaeT, YTO «HAMOOJIBIIUM YPOBHEM
OOIIIECTBEHHONW OMACHOCTU OOJaJal0T OPTaHU3aTOPbl MPECTYIUICHMs, Ha
BTOPOM MECTE€ PACMOJIaraloTcsl MOJCTPEKATENH, HA TPEThEM — HCIIOJHUTEINH,

359
a Ha YETBEPTOM — MOCOOHUKM»

. B TO e Bpems aHHas TO3UIMS y HAC
BbI3bIBaeT comHeHue. Crates 33 VYK P®, 3akpersmiomas BUIbI
COYYaCTHUKOB, CTPYKTypUpOBaHa TaKMM OOpa3oM, YTO TIEPBHIM B CITHMCKE
UJIET UCIOJHUTENIh — JAHHOE OOCTOSITEBCTBO CBUJIETEIILCTBYET O TOM, UTO

110 MHEHHIO 3aKOHOJATENs, JECHCTBUS MCIIOJHHUTENS HECYT B ce0e OOJbIIyIo

%8 Braros E.B. Hasnauenwe Hakasamus. Teopus u npaktuka. Slpocmasis, 2002. C. 87.
3% Kmnmenxo 10.A. Krnaccudukaums coyuactust: (opmbl, BHIbI, 3HAUYCHHE ISl yrOJOBHO-TIPABOBOM OILIEHKH
npecrymienus // Lex russica. 2016. Ne 5. C. 167.
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CTEIICHb OOIIECTBEHHOM OIMACHOCTH, YeM JEHCTBHS MoJCTpekarend. boiee
TOro, IIO-HAIlEeMy MHEHHMIO, COBEpIIEHUE JIIOOOr0  IpPEeCTYIICHUs
HEBO3MOKHO 0€3 HCIIOJIHHUTEIIA, YTO CBUJAETENLCTBYET O OOJBIIEH CTENeHU
OOILIIECTBEHHOW OMNAacHOCTH HMEHHO HCIIOJIHUTEINA, a HE MOJCTpPEKaTess.
Cxoxkeit Touku 3peHus npuaepxxupaerca u B.H. BOpOHI/IH360.

Kpome Toro, ecim mpoaHainsupoBaTh CXOXKHUE COCTABBI MPECTYIJICHUHN,
TO MOXHO YBHUIETh, YTO CaAHKIMS 332 YYAaCTHE B TEPPOPUCTHUYECKOM
COOOIIECTBE TOYHO TaKasl K€, KaK M CaHKIUs 332 CKIIOHEHHE, BEpOOBKY U MHOE
BOBJICUEHHE JTHIIA B COBEPIICHHE yKa3aHHbIX B cT. 205" VK P® npecrymiennii
— or 5 no 10 mer numeHus cBoOonbl. TakuM oOpa3oM, B JTaHHOM CIIy4ae
3aKOHOJATelb YKa3bIBaeT Ha OJJMHAKOBYIO CTEMIEHb OOIIECTBEHHON OMacHOCTU
nesHudA. [IpencraBiseTcs, 4TO MakKCMMalbHOE HAKa3aHWE 3a Y4YacTHUE B
HKCTPEMHUCTCKOM COOOILECTBE HE JOHKHO OBbITh, KaK MHUHUMYM, MEHBIIIE
HaKa3aHus 3a CKIIOHEHHEe, BepOOBKY M MHOE BOBJICUEHHE JIMIA B ACSTEIbHOCTh
AKCTPEMHUCTCKOro coobmiectBa. Ilpu 3TOM, MUHMManbHOE HaKa3aHHE 3a
CKJIOHEHHE, BEpOOBKY U HWHOE BOBJICYCHHE JUIla B JIEATEIbHOCTD
HKCTPEMHUCTCKOrO COOOIIECTBA AOHKHO OBITh BBIIIE MUHUMAJIBHOTO Tpezesia
HaKa3aHUs 32 y4acTHE B HIKCTPEMHUCTCKOM COOOIIECTBE.

Bo-BTOpBIX, cankims 4. 1 u 4. 2 cr. 282" YK P® Brmouaer B cebs
MOMHMO OCHOBHOT'O Haka3aHWsd B BUJE JIMIIEHUS CBOOOJbI M HaKa3aHHUE B
BHUJIE OTPAaHUYEHUS B MPABaX, 4 UIMEHHO B BUJIE JUUIECHUS NpaBa 3aHUMATh
ONIPENEIICHHBIE JOJKHOCTU WA 3aHUMATHCS ONPENEICHHON NEATENbHOCTBIO.
Cagknus q.1' cr. 282! VK P® Ttakoro JOTIOJIHUTEILHOTO HaKa3aHus HeE
npenycmarpuBaer. llpencraBisiercsi, uYTO JaHHOE OOCTOSITENBCTBO HE
COOTBETCTBYET JEHUCTBYIOLIEMY 3aKOHOAATEIBCTBY, TaK KaK A BCEX
YYaCTHUKOB JKCTPEMHUCTCKOr0 cOoO0OIIecTBa (OpraHu3aTropa, HCIOJHUTEIN,
NOJACTpEKaTeNss WM MOCOOHMKA) JIOJDKHBI  OBITh  MPEIYyCMOTPEHBI
OJIMHAKOBBIC BU/bl HAKA3aHUM.

Ha ocHOBaHMM  M3IIOKEHHOTO B  LEIAX  COBEPLICHCTBOBAHUSA
JEHUCTBYIOLIETO YTOJIOBHOT'O 3aKOHa Poccun IIPEACTABIIAECTCS
11eNecOO0PasHBIM HPEIOKUTh  OTKOPpeKTHpoBath cT. 282" VK P®
CIIeyIoIMM 00pa3oM: MCKITIOUMTh M3 Heé yacTh ' , a cozepsKalryrocs B
gacTi 1' yroJ0BHO-IPaBOBYIO HOPMY Pa3MECTUTh B CTAaThe B BHJE 4acTH 2,
HE U3MEHs PEAAKLIMH.

30 Boponnu B.H. Kpurepryu WMHIMBHIyaIM3alid HAKa3aHHs 33 MPECTYIUICHHE, COBEPIICHHOE B COYYacTHH //
Poccutickuii opunndeckuii sxypaan. 2017. Ne 2. C. 69.
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Ilepesaproxa /1I.B. 31
Knwesa E.K.**

K Bonpocy o nporuBoeiicTBUM TEPPOPUIMY
B YYpeKACHHUX BbICIIEro 00pa3oBaHus

Teppopusm sBisieTcs TI00AJBHOM MHUPOBOM TMpoOJIeMOM, MaciTad
KOTOPOH CIIOKHO MEepeolieHuTh. B 3agauy pelienus: npoOiaeMbl TeppopusMa
BKJIFOUEHBI CYOBEKTHl Pa3HBIX YPOBHEH — OT KOHKPETHOW OpraHu3alvu J0
BCEr0 MHUPOBOro coobmiectBa B 1eiaoMm. IIpu 3TomM 0coOyro 3HAYUMOCTH
npuoOpeTaeT BOMPOC B3aUMOJICUCTBUS UM COTPYJHMYECTBA JIAHHBIX
CyOBEKTOB, CO3/IaHHE €IMHOTO0 HHPOPMAIIMOHHOTO MPOCTPAHCTBRA.

B 2009 rony Ilpe3sumentom Obuta yTBepxkacHa «KoHmenmus
MPOTUBOACUCTBUS TeppopusMmy B Pocculickonn @enepanun», KOTOpas
3aKpernuiia OCHOBHBIC TMPUHIUIIBI TOCYAApPCTBEHHOW IOJUTHUKU B 00JacCTH
MIPOTUBOJICUCTBUSL TEPPOPU3MY 1I€]1b, 33J]a4M U HAIPABICHUS JAIbHEHIIErO
Pa3BUTHUS OOIIETOCYJaPCTBEHHON CHUCTEMBI MPOTUBOJCUCTBUS TEPPOPUZMY.
B cootBerctBum ¢ KoHuenmuei oOmerocygapcTBeHHas CHUCTEMa MPOTHUBO-
NEUCTBUSL  TEPpOpU3MY TIpuU3BaHa OOECHEYUTh MPOBEACHUE CAUMHOM
roCyJapCTBEHHON TOJUTUKU B OOJACTH MPOTHUBOACHCTBUS TEPpPOPUIMY U
HallpaBJieHa Ha 3allUTy OCHOBHBIX IPaB M CBOOOJ UeJIOBEKA W I'PakJIaHUHA,
obecreueH e HALHOHANBHO GE30MaCHOCTH .

AnmunucTpanuen IIpumopckoro kpas yreep:xkaeHa Kpaesas nporpamMmma
«be3omacHell  KpanW», COIJIACHO  KOTOPOW  OCHOBHBIMM  33J1a4amMu
IPOTUBOJICUCTBUS TEPPOPUMY SIBIISIFOTCS: BBISBJICHUE U YCTPAHEHUE MPUUUH
U YCIOBUN, CIOCOOCTBYIOIIMX BO3HUKHOBEHUIO U PACHPOCTPAHCHUIO
Teppopu3Ma; oOecreueHrue Oe30MacHOCTH TPaXKIaH U aHTUTEPPOPHUC-
TUYECKOM 3alUIEHHOCTH TOTEHIIMAIBHBIX OOBEKTOB TEPPOPUCTUUECKUX
MOCSATAaTeNbCTB, B TOM YHUCJIE KPUTHYECKH BaXXHBIX OOBEKTOB UHPpa-
CTPYKTYPHl M >KU3HEOOECTICUCHUs, a TaKKE€ MECT MAacCOBOTO MPEeOBIBAHMUS
JIOJIE; TPOTUBOJEUCTBUE PACHPOCTPAHCHUIO HJICOJIOTUM TEeppopusMa U

361 COBETHHK IIPOPEKTOPA 10 YIPABICHHIO KAMITYCOM.
%2 Crynenrka FOpumndeckoit mxossr JBDY.

? Konuermus npoTuBoAeicTBus TeppopusMy B Poccuiickoit ®enepauun (yrBepxieHa Ilpesunenrom PO
05.10.2009). [DnexTpoHHbIi pecypc]. HocTymn u3 cipas.-mpaBoBoit cucteMbl «KoHcynbTanTI [mroc).
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aKTHBU3ALUS paboThI o UH(OPMAIMOHHO-TIPOIAraHANUCTCKOMY
00ECIIeUECHHI0 AHTHTEPPOPUCTHUECCKAX MEPOTPUATHIL .

I[Ipu wucciegoBaHuii  MEPONPUATHA 1O  AHTUTEPPOPUCTUUECKOU
3AIIMAIIEHHOCTH HaMH ObUIM BBISIBJIEHBI IPOOJIEMBI, KOTOPBIE, HA HAll B3IJIA,
aKTyaJbHBI JIJIs1 BCeX 00pa30BaTeNIbHBIX YUPEKACHUIM.

Crmenyer OTMETHTB, 4YTO 3aKOHOAATENBCTBO O MNPOTHUBOJIECHCTBUU
TEPPOPU3MY JTWHAMHYHO pa3BuBaerca. OOpa3oBaTelbHbIE YUPEKICHUS B
CBOGM JNIEeATETBbHOCTH 1O O0OecleyeHut0 0e30MacHOCTH B  YaCTHOCTH
PYKOBOJCTBYIOTCSL  (ellepaIbHbIMH 3aKOHAMH, TIOJI3aKOHHBIMU aKTaMH,
3aKOHaMHM M TOJ3aKOHHbIMU akTamu [Ipumopckoro kpas. B uwactHOCTH, B
JABOY npuHAT pAx  JIOKAJIbHBIX HOPMATHUBHBIX AaKTOB, COJAEpKaLIUX
MOJIOKEHHUSA, HAIpPABJICHHbIE HA NPOPUIAKTUKY U MPOTUBOACHCTBUE
Teppopu3My U 3KcTpemusMmy. HecmoTpss Ha MHOroo0Opasme HOPMAaTHUBHBIX
aKTOB B paccMaTpuBaeMoil cdepe Ha MpaKkTUKE BO3HHUKAIOT MPOOJIEMBI
peanu3anuy MEPOIPUATHI IO aHTUTEPPOPUCTUUECKON 3aIIUIIEHHOCTH.

Ocobast pomp B mpexaynpexacHuu (MpoduIaKTUKE) TEppopU3Ma
cornacHo  (enepanbHoit  KoHuenuuu — npuHamiexkutr — 3PEGEeKTUBHON
peanuzaluu aJMHUHUCTPATUBHO-IIPABOBBIX MEP, MPEAYCMOTPEHHBIX 3aKOHO-
narenbcTBOM Poccuiickorn @Penepanuu. K aaMUHUCTpaTHBHO-ITPABOBBIM
MepaM MOXKHO OTHecTu U QopmupoBanue 33PHEKTUBHOW HOPMATUBHO-
TIPaBOBOIL 6a3bl .

Cornacno n. 26 Konuenuuu HOpMAaTUBHO-TIpaBoBasi 06a3a MpOTUBOACH-
CTBUS TEPPOPU3MY JOJIKHA TMOKO U aIECKBATHO pearupoBaTh Ha MOCTOSIHHBIE
U3MEHEHUS CToco00B, (hOPM, METOJOB M TAKTHKHU JIEATEILHOCTH CYOBEKTOB
TEPPOPUCTUUYECKON JIEATEILHOCTH; OINPEACNSITh KOMIIETEHIIMIO CYOBEKTOB
IIPOTUBOJCUCTBUS TEPPOPU3MY, AINEKBATHYIO yIpo3aM TEPPOPUCTUYECKUX
aKTOB; OIPENENATh AJEKBATHBIE YIrpo3aM TEPPOPUCTUUYECKUX AKTOB MEPHI
CTUMYJIMPOBAaHHUSI W  COLUMAIBHOW 3alIMTHl JIML, Y4YacTBYIOIIUX B
MEPOIPUATHSIX MO MPOTUBOIEUCTBUIO TEPPOPU3MY.

Bmecte ¢ TeM Ha mnpakTHKe akThl B cdepe MNpOTHUBOIEHCTBUS
TEPPOPU3MY HACTO HE OTBEYAIOT yKa3aHHBIM TpeOoBaHusM. HopmaruBHas
0a3a HOCUT CKOpe€ JCKIapaTUBHBIN XapaKkTep, HaIpaBjieHa HA YCTAaHOBJICHUE
1enei, 3aja4, HO JIMIIEeHa (PUKCHUPOBAHHBIX MEXaHU3MOB UX pealn3aliu.

364 KpaeBas mporpamma «bezomacHeIl Kpai»: o(uIUANbHBIA calT AaMuHUCTpamuu [IpUMOpCKOTO Kpas.
[DnekTpoHHBIH pecypc]. URL: http://www.primorsky.ru/authorities/executive-
a6gencies/departments/law/gosudarstvennye-programmy/ (mata obpamenms: 01.10.2018).

3% Konmermus npoTuBoJeHcTBUs TeppopusMy B Poccuiickoit ®enepamum (yrBepxnaena Ilpesunentom PO
05.10.2009). [Dnektponnslii pecypc]. octym u3 crpas.-npaBoBoit cucteMbl «KoHcynbTanTI [mrocy.
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B wactHocTM TipM ucCHoOIHEHMM TpeOoBaHHMII oOpraHoB B cdepe
AHTUTEPPOPUCTUUYECKON 3AIIUIIEHHOCTH, B KOTOPBIX MHOTJA YKa3aHbI JUIIb
LU, KOTOpbIE JOJDKHBI OBITh JOCTUTHYTHI (HampuMmep, MpeaoTBpalieHue
TapaHa 3JaHuM, HEeJIOMYyIIIeHHEe 0ECKOHTPOJIBHOTO JIOCTYIIA JIUIl B IIOMEIIESHUS
M0 TOYKaPHBIM JIECTHUIIAM), BOBHUKAIOT MPOOJIEMBbI C TEM, KAKHE KOHKPETHO
Mepbl HEOOXOAUMO MPEANPUHATH, YTOOBI OJHOBPEMEHHO JOCTHYb 3aJayd,
yKa3aHHbIC OpPraHoOM, M HE€ JIONMYCTUTh HApPYIIECHUW APYrux TpeOOBaHUIMA
3aKOHOJIATeNLCTBA (HAMpUMep, TpeOOBaHUN TMOXKApHOW OE30MacHOCTH,
3€MEeJIbHOT0 3aKOHOJaTENbCTBA).

Takke BO3HUKAIOT KOJUIM3UM MEXKAY TpeOOBaHUSIMU OpPraHOB U
JCUCTBYIOIINM 3aKOHOJIaTEILCTBOM, KOTOPHIE MOKHO OOBSICHUTh OTCYTCTBUEM
MpaKTUKU W pazbsicHeHud. Hampumep, B cooTBercTBUM TpeboBaHMsIMU K
AHTUTEPPOPUCTUYECKON 3alUIIIEHHOCTU O0BbeKTOB MuHoOpHayku Poccuu,
yTBepxkAcHHBIX [locTtanoBnenuem IlpaBurenscrBa Nel235 meponpusatus 1o
00€eCIIeYeHUIO aHTUTEPPOPUCTHUECKON 3aIUIIIEHHOCTH 3aBEPIIAOTCS C Y4ETOM
o0beMa IaHUPYEMBIX Pad0T, MPOTHO3HOTO 00BheMa PACXO0B HA BBHITOJIHCHHE
COOTBETCTBYIOIIMX MEPONPUATUA U UCTOYHUKOB (DPUHAHCUPOBAHUS B CPOK JIO
12 mecsmeB co AHS YTBEPXKIACHMS aKTa OOCIENOBAaHHUS M KaTerOpUpPOBaHUS
00BEKTA (TEPPUTOPHUH).

Opnako B TpeOOBaHMIX HAA30PHBIX OPTAHOB CPOK BBHITTOTHEHUS JTAHHBIX
MEPONPUATUN 3HAUUTENBHO COKpamaerca. [Ipu ycraHoBIeHHWH CpoKa He
YUUTBIBAETCS 00beM MHPPACTPYKTYPhl 00pa30BaTEIBLHOTO yUpexACHUS (3TO
MOXKET OBITh E€JUHCTBEHHOE 3JaHUEe, a MOXET OBbITh NENbId KOMIUIEKC
00BEKTOB, PACIIOIOKEHHBIX B pa3HbIX YacTsAX ropojaa). He yuuteiBaercs u to,
YTO MEPOIPHUATHS MO 00ECIICUCHUIO aHTUTEPPOPUCTUUECKOHN 3alUIIIEHHOCTH
TpeOyoT OoibIIoro oO0bemMa (PUHAHCOBBIX CPEICTB, TaK KaK peyb HIET
IpeXae BCEro 00 YCTAHOBKE CJIOKHOTO TEXHUYECKOTO W HWHXEHEPHOIO
obopynoBanus (BUaecOHAOIIOACHIE, METAJUIOUCKATEH, OCBEILICHUE U T.1.), a
TaK)Xe OOJIBIIIOTO KOJIMYECTBA BPEMEHHU B CBSI3U C MPOBEJICHUEM KOHKYPCHBIX
IpoLIelyp Ha 3aKII0YEHUE COOTBETCTBYIOIIMX JOTOBOPOB. Takum o0OpazoM,
BBITIOJTHUTh BCE MEPOTPUSITUS MEPEUHS 3a MpeiaraéMblii OpraHOM CPOK He
BCETJ1a BO3MOXHO.

Ha nanHBIii MOMEHT Hapsay € OTCYTCTBUEM IIOJHOLIEHHOW Cy/eOHOM
NPAKTUKA OTCYTCTBYIOT JaXK€ PEKOMEHIATEIbHBIE HOPMBI 0 pEAIM3ALNH
KOHKPETHBIX MEp JJIsi ONPEJICTICHHOW KaTeropuu 0ObEKTOB, HAIIPABICHHBIX Ha
TOCTIKEHNE TOW I MHOM 3a71a4M B c(pepe MPOTUBOJCHCTBUS TEPPOPU3MY.
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B cBere HedeTkocTM HOpPMATMBHOM 0a3bl  OOJBIITYI0 BaXHOCTH
pUOOpEeTaeT akTHBHAsA paboTa MO B3aWMOJCUCTBHIO C KOMIICTCHTHBIMHU
KOHTPOJUPYIOUIMMHA OpPraHaMy, B YACTHOCTH MPOKYypaTypou, YIpaBICHUEM
OCb, I'maBupim ympaBneanem MUC wu VYnpasnennem Pocreapaum,
HannoHanbHbIM aHTUTEPPOPUCTHUYECKAM KOMHUTETOM YEpPE3 HAIPaBICHUE
3aIpPOCOB IO CIIOPHBIM BOIIPOCAM.

Tem He MeHee OpraHbl, CChLIAACh HA OTCYTCTBHE IMPAKTHUKH, YACTO HE
MOTYT J1aTh OTBETHI 10 BOIIPOCAM pEAIU3alUA KOHKPETHBIX MEPOIPUSITUN TIO
YCTPaHEHUIO  BBISBICHHBIX  HapymieHud. Takum  oOpazoMm, UMH
OCYIIECTBISIIOTCS TPEUMYIIECTBEHHO JIMIIIb KOHTPOJIbHBIE (YHKIIUHA TIO
OTHOIIICHUIO K OpraHu3alusM, B TO BpeMs Kak B cdepe MPOTUBOJCHUCTBUS
TEppOPU3MY OT OPraHOB OXKHUJAACTCA HMMEHHO IIOMOIIb, COJCUCTBUE U
KOHKpeTuka. ToibkO B  3TOM  ciiydae  yaactcsa  chOpMUPOBATH
MOJIOKUTENBHYIO MPAKTUKY pealu3aluy LeJiel W 3a7ay, yKa3aHHbIX B
JEKJIapaTUBHBIX aKTaX CTPATETHYE€CKOro MJIaHUPOBAHHUS.

Kpome Ttoro, yupeaurenem oOpa3oBaTENbHBIX YUPEKIACHUN BBICIIETO
obOpazoBanus siBisieTcss MuHoOpHayku Poccuu, KOTOpoe Takke y4yacTBYeT B
pean3aluu MEpPOIPUITUNA O MPOTUBOACHUCTBUIO Teppopusmy. Ilpu 3towm,
KaK IMOKAa3bIBAECT MPAKTHKA, KOMIIETCHIIUSI MUHUCTEPCTBA HE OTPAHUYMBAETCS
MPOBEACHUEM MPOCBETUTEIBCKUX M WH(DPOPMAIMOHHBIX MEPONPHUATHN Ha
0a3e 00pa3oBaTENbHBIX YUPEKICHUI.

B coorBerctBum ¢ m. 4 cr. 3 ®expepanbHOoro 3akoHa «O
IIPOTUBOJAEHUCTBUUA TEPPOPU3MY» MPOTUBOIACUCTBUE TEPPOPU3MY — 3ITO
MPE¥KJIE BCEro ACATEIBHOCTh OPraHOB IOCYJApCTBEHHOM BJIACTHU U OPraHOB
MECTHOTO CaMOYIIPaBIeHus . KOHIEMNHs IPOTHBOICHCTBHS TEPPOPH3MY B
Poccuiickoit ®Depepanmu  Takke MpPeAyCMAaTpUBAET, YTO CyObeKTamMu
MIPOTUBOACUCTBUSL  TEPPOPU3MY  SBISIOTCS  YINOJHOMOYEHHBIE  OpPTaHbI
FOCyIapCTBEHHOW BJIACTU M OpPTraHbl MECTHOTO CaMOYIIPaBJICHHUS, B
KOMIIETCHIIMIO  KOTOPBIX  BXOAUT  MPOBEACHUE  MEPONPHUIATUHA MO
MIPOTUBOJECHUCTBUIO TeppopI/I3My367.

Hcxons W3 Ha3BaHHBIX MOJOXKEHHM OO0S3aHHOCTh IO OOECIEYEHUIO
AHTUTEPPOPUCTUUECKON 3alTUIIEHHOCTH B OOJKETHBIX 00pa30BaTENIbHBIX
VUPEKJICHUSAX SBISIETCA 00S13aHHOCTHIO HE TOJIBKO CaMOr0 00pa30BaTEIbLHOTO

%60 MPOTUBOACHCTBUM TeppopusMmy: Denepanbhbiii 3akoH OoT 06.03.2006 No 35-®d3 (pex. ot 18.04.2018)
[DnexTponnsIit pecypce]. HocTtym u3 cupas.-tipaBoBoii cuctemsl «KoncynpranTllmocy.

%7 Komnmermus NpOTUBOJIEHCTBHSL TeppopusMy B Poccuiickoit ®enepauun (yrBepxaena Ilpesunentom PO
05.10.2009). [Dnexktponnslii pecypc]. JocTym u3 crpas.-npaBoBoit cucteMbl «KoHcynbTanTI Imrocy.
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yUpeXKACHUS, HO U YUpEeIUTeNs KaKk CyObeKTa aHTUTEPPOPUCTUUECKOMN
ESTENbHOCTU. JJaHHBIH BHIBOJ (PUIYPHPYET B MO3HIUIX CYIOB .

Takum o6pazoM, MUHHUCTEPCTBO HAYKU U BBICILIETO 00pa30BaHUs UTPAET
BOXHYIO pOJib B c(hepe MPOTUBOJICUCTBUS TEPPOPU3MY B 00pa30BATEIbHBIX
YUPEXKACHUSAX M JOJDKHO PEa30BBIBaTh CBOM (PYHKIHUM HE TOJIBKO B
BOIPOCax MHPOPMUPOBAHUS U TPOCBEIUICHUS], HO U B KAUE€CTBE YUPEIUTENS -
B BOIpocax (puHAHCUpPOBaHUS U OOECIICUCHUS] HCIOJHEHUs] 0O0pa3oBaTellb-
HBIM YUPEKJICHUEM TPEOOBAHHUI aHTUTEPPOPUCTUUECKON 3aLUIIIEHHOCTH.

OaHuM W3 KIIIOYEBBIX HAMpaBjieHUNW OOpHOBI C AKCTPEMHUCTCKUMU U
TEPPOPUCTUUECKUMHU TIPOSIBICHUSMU B OOIIECTBEHHOMN Cpejie BBHICTYMAET WX
npodunaktuka. B coorBercTBUu ¢ peaepanbHoil KoHnenuen npoTuBoaei-
CTBUSI TEPPOPU3MY K OCHOBHBIM MepaM MO MpeaynpexacHuro (mpodu-
JAKTUKE) TEeppopU3Ma OTHOCATCS B YAaCTHOCTH HWH(POPMAIIMOHHBIE W
KYJIbTypHO-00pa3oBaTeIbHbIC.

Tak, JlanbHeBOCTOUHBI (eaepaibHbIA  YHUBEPCUTET  MPOBOJAUT
AKTUBHYIO MPO(PMIAKTHYECKYI0 pPabOTy MO IEJIOMY psAy HampaBICHHI:
uH(popMallMOHHAsE paboTa CO CTYACHYECKMM OOIIECTBOM; JTyXOBHO-
MMAaTPUOTUYECKOE BOCIHUTAHUE; BOBJICUCHUE CTYIACHTOB B KYJIbTYPHO-
MAaCCOBBIE U CIIOPTUBHBIC MEPOMNPUSATHUS MAaTPUOTHUUYECKON HAINPABICHHOCTH;
npopuIaKTUKa  IKCTPEMUCTCKUX  TPOSIBICHHUS  CpPeAud  HMHOCTPAHHBIX
CTY/JICHTOB; pPa3BUTHE JOOPOKEIATEIHLHOI0, TOJEPAHTHOIO OTHOIICHUS K
MpEACTABUTESIM  pPa3HBIX  HApPOJOB W KYJbTYPHBIX  OOIIHOCTEH;
MOJIEpHU3AIMSI U TOUCK HOBBIX MHCTPYMEHTOB IO OOpb0Oe ¢ uaeosoruei
AKCTpeMH3Ma u Teppopusma B JIBOY.

AHTUTEPPOPUCTUYECKAST 3AIMUIICHHOCTh SBISIETCA IEPBOCTEIICHHOU
3amaueii B cdepe O€30MacHOCTU OpraHu3aluil, HMMEIONIUX LEeTIbI Psi
COLIMAJIbHO 3HAYMMBIX OOBEKTOB C OOJBIIMM ITOTOKOM JtojeH. st 3Toro
TpeOyeTrcss 3(PQPEeKTUBHOE TMPABOBOE PETYJIUPOBAHUE — CO CTOPOHBI
rOCy/1apCTBa, OINEPATUBHOCTh MPHUHSITHS COOTBETCTBYIOIINX KOMILIEKCHBIX
MEpP — CO CTOPOHBI KOHKPETHOM OpraHu3allid, a TaKXKe U HEOOXOIUMOCTh
TECHOTO B3aUMOJICUCTBUS W COTPYJAHUYECTBA OPraHOB BJIACTH W JIAHHOU
OpTraHu3alNH.

% Cm.: AnensmponHoe onpezenenne CTaBpOOILCKOr0 KpaeBoro cyaa ot 24.04.2018 mo xemy Ne 33aa-484/2018.
[Onexrponnsnii pecypc]. Hoctym wu3 cmpaB.-paBoBoit cuctemsl «Koncynprantllmoc» (mata oOpamieHus:
01.10.2018).
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Jlobauy ZI.B.369

CynumaajbHbIi XapaKTep COBPEMEHHOI0 TePPOpU3Ma
B (poKyce peIMrMo3HOi MOTHBALIMHU

Teppopu3sm kak ocobas ¢opma IOJIUTHYSCKOTO HACWIHMS HW3BECTHA
YEJIOBEYECTBY C HE3aNaMATHBIX BPEMEH, YTO B KOHTEKCTE HCTOPUYECKOM
PETPOCIEKTUBBI CBUAETEIHLCTBYET O COLUAIBHOW OOYCIOBIEHHOCTH 3TOTO
(eHOMEHa B YCIIOBHUSIX HMHTEHCU(UKAIMU OOUIECTBEHHBIX KOH(MIMUKTOB B
npezaesiax ONpelesICeHHbIX HAlMOHAJIBHBIX I'paHull. BMecte ¢ TemM co BTOpou
nosoBUHbl XX BeKka HaOJIIOJAaeTCsd SKCTEHCMBHOE pPaclpoCTpaHEHUE
TeppopU3Ma 3a MpeAeNbl FOCYyIApCTBEHHBIX TPAHUL, MNPEIONpPENEsis TeM
CaMbIM TPAHCHALMOHAIBHYIO TPHUPOLY TEPPOPU3MA KaK OOBEKTHUBHYIO
yrpo3y Uisi MEXJIyHapOIHOrO MHpa W 0Oe3omacHocTH dYenoBedectBa. [lpu
ATOM MEXIyHApoAHbIM TeppopusM B XXI Beke KapAUHAIBHBIM 00pazoM
OTJINYAETCS OT TPAHCHALMOHAJIBHBIX TEPPOPUCTUYECKUX AKTOB HEAAIEKOrO
MPOILJIOTO MO Py KaueCTBEHHBIX MapaMeTpOB, KOTOPBIE C OMpPEeTIeHHON

J0JIE YCIOBHOCTH MOXHO OOO3HAaYUTh KAaK KPUMHUHOJOTMYECKUE
XapaKTEPUCTUKMA TPAHCHALMOHAJIBHOTO TEPPOpPU3Ma IMOCTMOIAEPHUCTCKON
AIOXU U KOTOPBIE B KPUMUHOJIOTHYECKOM IJIAHE MOXKHO PacCMaTpUBATh KaK
TEHACHIMU JAJIbHEUIIEH DBOJIIOIMM PACCMAaTPUBAEMOIO  COLUAIBHOIO
aBieHusT B o0o3pumoM OyaymiemM. B 3Tom acmekre ocob0oe BHUMaHUE
oOpamaer Ha ce0sf Takoll COLMAIBHO-TICUXOJIOTUYECKUN  MapameTp
COBPEMEHHOW TEPPOPUCTUUECKOW MNPAKTUKH KAK CYHUIMIAIBHBIM XapakTep
KPUMHUHAJIBHOTO Hacuius B (OKyce pa3BUTHUSI PEIUTHO3HBIX YUYEHUH,
OIIPAB/IBIBAIOIINX KBA3HIICHHOCTH TEPPOPHCTOR .

Penuruno3Helii  TeppopuU3M  OXBAaThIBAET PA3IMYHBIE  YCTOSBIIHECS
PENUTHO3HbIE YYEHUS W BEPOBAHUS, KOTOPBHIE YMBIILICHHO W3MEHSIOTCA B
COOTBETCTBUM C HOBBIM [OHMMAaHHEM COLHMAIBHON JEHCTBUTEIHLHOCTH.
Ocoboe BHHMMaHHE B OTOM aclekTe oOpam@aeT Ha ce0d HCIaMCKH
(yHIaMeHTanu3M, KOTOpPBIM TpeajgaraeT HOBYIO aJIbTEPHATUBHYIO IO
OTHOLIEHHWIO K TPAJAWLMOHHOMY HCJIaMy CHUCTEMY LEHHOCTEH U
JOTMAaTUYECKUX MOCTYyJaToB. ONacHOCTh HCIAMCKOro (yHJIaMeHTalIu3Ma

369 .
JoueHT Kadeapbl TEOPUHM W HCTOPHM TocydapcTBa W mpaBa HOpumudeckodl mikossl J{albHEBOCTOYHOTO

(enepaIbHOTO YHUBEPCHUTETA, K.10.H., lobach.dv@dvfu.ru.
370 Mitrofanova A.V. Religious aspects of international terrorism // Age of Globalization. 2013. Ne 3. Pp. 99-107.
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3aKJIF0YAETCS B JIBYX IJIaBHBIX MOMEHTaX. BO-IepBbIX, TaHHOE PEIUTUO3HOE
IBWKCHUE TPUBMBACT HA YPOBHE MAacCOBOTO CO3HAHMS MCKAKEHHOE
BOCIIPUATHE MOPAIbHBIX LIEHHOCTEH, B PE3yJbTaTe Yero il BEPYIOLIETOo
HACWJINE€ CTAaHOBHUTCS CBOEOOpA3HBIM CIOCOOOM JIMYHOTO CIACEHUS B
PEIUTHO3HO-METa(hU3NIECKOM CMBICIIE. Bo-BTOpBIX, VCIIAMCKHAN
¢ynnamenTanusM de-facto cozgaer 01aronpusATHYIO NOYBY JJIs1 JOCTHXKEHUS
TEPPOPUCTUYECKHUMHU  OPTAHU3ALMUSAMH  CBOMX  ITOJIUTHYECKUX  IIEJIEH,
WCIIONB3Yysl PENUTMO3HBIE JIO3YHITM M CHEKYJHPYysS Ha BBICOKOM YPOBHE
COLIMAJIBHOTO (paHATU3MA.

Bmecre ¢ Tem cnemyer orMetuTh, 4ro B XXI Beke TeppopusMm
CTAaHOBUTCS Bce OOJiee PETUrHo3HbBIM B TOM IUIaHE, YTO MpecTynHas
NEATEIBHOCTh TEPPOPUCTHUECKUX OPTraHU3alMN  OCYIIECTBISECTCS IOJ
OPEeAJIOTOM 3allUThl «UCTHUHHBIX» PEIUTHO3HBIX LEeHHOCTeW. OO030pHbIN
aHaJIu3 OpraHu3alui, NPU3HABAEMBIX TI'OCYJApPCTBEHHBIM JENapTAMEHTOM
CIIIA B kauecTBE TEPPOPUCTUUYECKUX, CBUIETEIHCTBYET O TOM, YTO Ooiee
4yeM TpU  4YETBEPTH TaKUX OOBEIWHEHUH TpPU  OCYLIECTBICHHUU
TEPPOPUCTUYECKUX AKTOB AaIEJUIMPYIOT PENUTHO3HBIMU IOJOXKECHUSMH H
PYKOBOJICTBYIOTCSI MeTa(M3MUeCKHMMH IEHHOCTSMI . B COOTBeTCTBHM C
EnuneiM  QegepaibHbIM ~ CIIMCKOM ~ OpraHu3aluii, [pPU3HAHHBIX B
COOTBETCTBUHU C 3aKOHOJIaTEJILCTBOM Poccuiickoi denepanuun
TEPPOPUCTUUECKUMH, 23 13 27 TEPPOPUCTHUECKUX OPTaHU3ALMMN SBIIOTCS
CTOPOHHHMKAMH HCIAMCKOTO (DyHIaMeHTaIu3Ma” .

Baxxno Oyaer Takke OTMETUTb, YTO COBPEMEHHBIE TEPPOPHUCTHI
BBICTYIIAIOT C aJbTEPHATUBHBIM IIPOCKTOM MHPOBOTO IOJUTHYECKOTO
YCTPOMCTBA, CUMUTAsl CYIIECTBYIOIIMM IOPSAIOK HECIPABEMIMBBIM, IMPEKIIE
BCEr0 IO OTHOILIEHHUIO K OBICTPO pPa3BUBAIOLIEMYCS M aKTHUBHO PacTyLIEMY
MYCYJIbMaHCKOMY coo01iecTBy. HeoOXoauMOCTh TaKOro MmpoeKTa, KOTOPbIN
U TBITAIOTCS pealu30BaThb TEPPOPUCTbI, MOKET ObITh BbI3BaHA Kak
HENIPUMUPUMBIMUA ~ MEXKIUBWIN3ALHUOHHBIMU  IPOTUBOPEYUSAMH, TaK H
YBEJIMUMBAIOIIMMCS pa3pblBOM MEXIy O€AHBIMU CTpaHAMHM, MHOTHE W3
KOTOPBIX HAaXOJATCS B MYCYJIBMaHCKOM MHpE, U OOraThIMH TOCyAapCTBaMH,
UCHOJIB3YIOLIUMU BCE MPEUMYIIECTBA II100aTM3UPYIOLIErocs MHUpPa, a TAKKe

37! Country Reports on Terrorism. Report. 20156. [dnextponnsiii pecypc]. United States Department of State.
Pexxum noctyma: https://www.state.gov/j/ct/rls/crt/2016/272238.htm

372 B numprid (enepanbHBIl CIIMCOK OpraHu3alMii, B TOM 4YHCIIE MHOCTPAHHBIX M MEXJIyHapOJHBIX OpraHu3alui,
MIPU3HAHHBIX B COOTBETCTBHUH C 3aKOHOJaTenbcTBOM Poccuiickoit denepannn TeppopUCTUIECKUMHI [ DIEKTPOHHBIN
pecype] Odunmansueiii caiit denepansHoi ciy)0b1 Oe3omacHocTH Poccuiickoit ®@enepanuu. Pexxum noctyma:
http://www.fsb.ru/fsb/npd/terror.htm
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HECITPABENINBOM U N'€T€MOHHUCTCKOW BHEIIHEW IMOJMTUKOW 3aIaJHbIX CTpPaH
BO riase ¢ CIIA B MyCynbMaHCKUX CTpaHax373.

Mexly TeEM pEUTHO3HBI KOMIIOHEHT B CTPYKTYpPE MEXKIYHAPOIHOTO
Teppopyu3Ma o0pa3yeT CcoIMalibHyl0 0a3y NPEeCTYNHBIX OpraHu3aluil u
oOyCJIOBIMBa€T  M3MEHEHHME CaMOM  TEPPOPUCTHUECKON  MPaKTHUKH,
3aKJTIOYAIOIIEHCS B COBEPIICHUU TEPPOPUCTHUECKUX AKTOB OOIICONMACHBIMU
crocobamu yepe3 caMmoyouiicTBa. Peub MAET O COBEPIIEHUM PEIUTHO3HBIX
CaMOYOUIICTB Yepe3 B3PhIBbI WJIM UHBIE TPOTUBOIPABHBIC ICHCTBUSI, KOTOPHIE
HEMHHYEMO TPUBOJSAT K CMEpPTH caMoro Tteppopucra. Ilcuxoananus
nogo0Hoe moBeneHue HaszpiBaeT Das Mortido («mMopTHo» — cTpeMieHue K
CMEPTH).

B koHTeKkcTe CpaBHUTENBHO-CTATUCTUUECKOTO aHAIN3a MPOCIICKUBACTCS
TEHJICHIIUSL YBEJIIMUCHHUS KOJIMYECTBA CYULMIAIBHBIX TEPPOPUCTUUECKUX
akToB (Suicide Attack). Tak, Hanpumep, B COOTBETCTBUHU ¢ HHPOPMAITIOHHO-
aHAJTUTUYECKON 0a3oil jgaHHBIX YMKArckoro mnpoekTra Mo 0e30MacHOCTH U
teppopusmy (Chicago Project on Security and Terrorism database (CPOST)
3a nepuoxa 1982-2016 rr. Obulo coBepiieHO B oOwIel cioxHOCTH 5430
CYMIIUIAIBHBIX TEPPOPUCTUUYECKUX aTak, moBiekmux 55022 cmeptu, npu
stoM 135 357 nun mocTpajganyd OT paHEHWM Pa3IMYHON CTENEHH TSKECTH.
HNHTEepecHO OTMETUTH, UTO CYMIUJIATIbHbIE TEPPOPUCTUUECKUE aTaku ¢ 1982
mo 2000 rr. B MNpPAKTUKE TEPPOPUCTHUUYECKOW JEATEIBHOCTH B LEJIOM
3aHUMaJIM He3HaYuTeabHOe MecTo. OOIee KOJTUYECTBO CYUIMAATBHBIX aTak
3a 3TOT mepuoj coctaBuio 174 akra, moBiekiue youictBa 2732 yenoBek.
Omnako B mepuon 2001-2016 rr. HaOGmomaercs HWHTEHCU(pUKAIUS
COBEpIICHUS CYUIUMJAIbHBIX TEPPOPUCTUUYECKUX AaKTOB, NpHUBEIAIIAs K
MHOTOKPATHOMY YBEIUYEHHUIO KOJUYECTBA XEPTB. 3a ATOT MEepuoj ObUIO
COBEpIICHO 5256 CynIMIalbHBIX aTak, moBiekmux 52290 cmepreit u 124432
YeNI0BEKA ITONYUHIIH PAHEHHS PA3HOM TSDKECTH .

AHalM3  CTaTUCTMYECKUX  JIAaHHBIX  OTHOCUTEIBLHO  MPAKTHUKU
CYMIUJQAIBHOTO TEppopu3Ma BO BceM Mupe 3a nepuon 2001-2016 rr.
MO3BOJISIET MIPUUTU K OTMPEICIICHHBIM BBIBOJIAM, XapaKTEPU3YIOIIUM JaHHYIO
Pa3HOBUIHOCTh TEPPOPHU3MA (CYULIMAAIBHBIN TEPPOPU3M).

3B CoBpeMeHHbIE MeXIyHapoJHble oTHomeHus: YueOnuk / ITox pen. A.B. TopkynoBa, A.B. Mansruna. M.:
WznarensctBo «Acmekt Ipece», 2016. C. 516-518.

3 Chicago Project on Security and Terrorism database [OnekrpoHHbli pecypc]. Pexum mocryma:
http://cpostdata.uchicago.edu/search_results new.php
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Bo-miepBbIX, MPOUCXOIUT U3MEHEHUE B Treorpaduu TEPPOPUCTHUECKUX
atak. Tak, ecnu B nepuoa 1982-2000 rr. OOJABIIMHCTBO TEPPOPUCTUUECKUX
CYMIIMIAJIbHBIX aTaKk ObLIM COBEpPIICHBbI B TakuxX crpaHax, kak Illpu-Jlanka
(71 araka), JluBan (42 araku), M3pawns (15 artak), Typmus (12 arak),
[Tanectuna (11 arax), Poccus (9 arax), Unnus (4 ataku), To B epuo ¢ 2001
o 2016 rr. GonblIas YacTh CYMIIMAAIBHBIX aTak ObLia coBeplieHa B Mpake
(2028 arak), Adranucrane (1164 araku), [Takucrane (519 arax), Cupuu (282
ataxn), Hureprn (189 atak), Memene (136 atax), Comamu (127 artak). Ilpu
ATOM HEOOXOJMMO TaK)XE€ OTMETUTh, YTO KOJMYECTBO CYUIIMJAIBHBIX aTak
pacTteT U B cTpaHax nepBou rpymnmsl. Hanpumep, B Poccun 3a mocnenHue
16 ner ObUIO coBepiieHO 79 CyMIUAAIBHBIX TEPPOPUCTUUYECKUX aTaK, B
N3paune coorBercTBeHHO — 99, B llIpu-Jlanke — 44 araku, B Erunte — 30 u B
Typunn — 38 aTak.

Bo-BTOphIX, 60nee 64% BceX COBEPIICHHBIX CYUIIUAAIBHBIX TEPPOPUC-
TUYECKUX aTak (Bcero 1515 atak) Obutd HarpaBiIeHBI TPOTUB FOCYIAPCTBEHHBIX
M MyHHIHNANBHBIX OPraHoB Oe3omacHocTH ~, 22,3% aKTOB CYMIMJAIBHOTO
Teppopu3Ma (Bcero 527) ObUIM HAMpPaBJICHbI MPOTUB TPaXKIAHCKOTO HACEICHUS
n 129% (Bcero 527) m0OpOoTUB NOJUTUYECKUX OpraHU3aluil W UX
npencraButeneil. B pesynbrare 3Tux atak norubdiao 9989 cimyxkaiuyx opraHoB
6e3omacHoctr, 3455 mpencraBUTeNned MOMUTUYECKUX MAPTHH, JBIKEHUN U
pa3HbIX opranu3auui, 7805 uIl U3 YKcia rpaXkIaHCKOTO HACETICHHUS U B OOLIei
CIIO)KHOCTH ObLTO paHeHo 53 978 Jenosek.

B-Ttpethux, abcomoTHOE OOJBIIUHCTBO CYUIIUAAIBHBIX TEPPOPUCTUYEC-
KX AaKTOB COBEPIIAETCA C UCIOJIb30BAaHUEM TIOSICOB CMEPTHUKOB U
aBTOTpaHCHOPTHBIX cpencTB (93,1%), a kak cnenctBue — 95% Bcex KepTB OT
TEPpOpU3Ma TPHUXOAUTCS HMMEHHO Ha JBa OSTUX CIOCOo0a CYUIMAATBLHON
TEPPOPUCTUUECKOM NMPAKTUKHU.

B-uerBepThiX, B reHiaepHOM IUIaHe 88,8% CyMUUIAIbHBIX TEPPOPUC-
TUYECKUX aTaK COBEPIIAETCS  MPEACTAaBUTEISIMH  MY>KCKOTO  IOJIa,
UCIIOBEIYIOIIMMU HCIIAM.

Bmecte ¢ TeM JOBONBHO CJIOKHO TOBOPUTH O MPUCYTCTBUU PEIUTH-
O3HOTO MOTHBAIMOHHOTO (paKTOpa MPU COBEPIICHUH TEPPOPUCTUUECKUX
CyMIMJaIbHbIX aTak. KOHEUHO ke, 0ECCIOPHBIM CIIEAYET MPU3HATh TOT (PakKT,

375
B nannom noknazne OpTraHbl 0e30I1aCHOCTH MOHMMAIOTCS B MMpeACIbHO HNIMPOKOM 3HAUYCHUU U OMIPEACIIAIOTCA KaK

B3sITasi B €JWHCTBE M Pa3HOOOpa3sMM BCS COBOKYNHOCTh TOCYAAPCTBEHHBIX W MYHUIMNAIBHBIX OPTaHOB BIIACTH,
OCYIIECTBIISIIOIIMX IPaBOOXpaHUTENbHBIE  (DYHKIMM, a TakKe  YINOJHOMOYEHHBIE pa3pelars 3aJadyd 1o
obecrieueHNI0 BHYTPEHHEH 1 BHEIIHEel 0e301MacHOCTH rocyaapcTBa.
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YTO COBPEMEHHBIA TEPPOPU3M B OOJBIIEH CTENEeHW MpuoOpeTaeTt
PENUTHO3HYI0 OCHOBY. OJHAKO CBS3b PEJIUTUM U CYMIMAAIBHOW MPAKTUKU
TEppOpHU3Ma HE BCErJa MPOCIECKUBAETCA B CTATUCTUYECKOW OTYETHOCTU U
NOATBEpkKAaeTcss B HayuyHOW cdepe. Tak, Hampumep, B HaydyHO-aHAJIUTH-
YecKOM JmTepaType ormedaror, 4uto 3a nepuon 1981-2010 rr. obOmee
KOJIMYECTBO CYMIMJAIBHBIX TEPPOPUCTUUYECKUX aTak B 35 cTpaHax Mupa
cocTaBWIO 2233 MHUMIEHTA NpU TOM, 4yTo Tosubko 801 Teppopucthdeckas
cyunuaainbHas araka (okojgo 36 %) Obula COBEpIlEHA MO PETUTHO3HBIM
MoTHBaM . B 3TOM KOHTEKCTE HEKOTOPBIE HCCIEIOBATENH STOM IPOGIEMBbI
NPUXOJAT K BBIBOAY, YTO TEPPOPUCTHI-CMEPTHHKM HE BCEr/a PEIUTHO3HO
MOTHBHPOBAHEI .

HamnpoTuB, cynumpanbHble TEPPOPUCTHUECKUE aTakKh 4acTO COBEpLIa-
I0TCS B LEJAX MPEAYNPERKACHUS BOZMOXKHOTO BbIXOAA U3 TEPPOPUCTUUECKUX
CEKT M HAKa3aHUs M[POBHHUBIIMXCS WICHOB J3THX JI€CTPYKTUBHBIX
coo0IIecTB’ " TH60 K€ CYMIMIANbHBIA TePPOPU3M BBICTYIIACT IPOSBICHAEM
NPAaKTUIM3Ma, OPHEHTUPOBAHHOTO HAa JOCTHXKEHHE UEIH  JIOOBIMU
CpeICTBaMU C Y4Y€TOM HEKOTOpol nuddy3sun o0ydeHus €O CXOTHBIMHU
PEJIMTHO3HBIMU TPaIHIIAMA .

B 3axmoueHue Takxke HEOOXOJIMMO OTMETHUThb, YTO CYWIHMAAJIbHAS
TEPPOPUCTUYECKAsE MPAKTUKa MOXKET JETEPMHUHHUPOBATHCS CHEIU(PUKON
BHYTPUTPYIIOBBIX OTHOUIEHUH, KOTOPBIE XapaKTEPHU3YIOTCA BBICOKUM
YPOBHEM CIUIOYEHHOCTH W OOWJIMEM KpalHUX paJuKalbHbIX YOEeXIEeHUH,
BOCITPOM3BOJICTBO, OOOCHOBAaHUE U PACHPOCTPAHEHUE KOTOPBIX MPUBOIUT K

380 B J10-

YCWICHUIO arpecCHUBHOCTH (BKJIIOYAsi arpecCUBHBIM CYyWLH[)
MOJIHEHUH K CKAa3aHHOMY CIIEJIyeT TakKe MPU3HaTh, YTO U Apyrue (hakTopsl B
CUCTEMHOM COBOKYINHOCTH OOYCIIOBJIMBAIOT IMOBBIIMIEHUE BEPOSTHOCTH
CyMLIMJAJIbHBIX aTakK. B 4YacTHOCTH, K TakuM (akropaM MOXHO OTHECTH
3710ynoTpedsieHne HapKOTUKAMH, BOCIIMTAHHE B HEOJAroMoOJIyUYHbIX CEMBbSX,
(u3nuecKkue WM TICUXUYECKUE HapyIIeHUs, CYObEKTUBHBIE MOPAJIbHBIE

HCOOCTATKHU, ACTIPCCCUU, CTPAXH.

376 Filote A., Potrafke N., Ursprung H. Suicide attacks and religious cleavages // Public Choice. 2016. Vol. 166. Pp.
3-28.

377 Berman E., Laitin D. Religion, terrorism and public goods: testing the club model // Journal of Public
Economics. 2008. No. 92. Pp. 1942-1967.

378 Santifort-Jordan C., Sandler T. An empirical study of suicide terrorism: a global analysis // Southern Economic
Journal. 2014. No. 80. Pp. 981-1001.

3" Horowitz M. Non-state actors and the diffusion of innovations: The case of suicide terrorism // International
Organization. 2010. Vol. 64. Pp. 33-64.

80 Wintrobe R. Extremism, suicide terror, and authoritarianism // Public Choice. 2006. Vol. 128. Pp. 169-195.
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MATEPHAJIbI HAYYHO-IPAKTUYECKOH KOH®EPEHIIUN
«COBPEMEHHAS PE®OPMA ITPABOCYIUA B POCCUN»

3aze030kun H.H. *

O HekoTOpPBIX (pakTOpaX, BIAUAIOIIHNX HA IP(PEKTUBHOCTH
YI0JIOBHO-TIPOLECCYAJbHOM M ONIEPATHBHO-PO3bICKHOM 1€ TeJIbHOCTH
OpraHoB BHyTpeHHUX Jej Poccuiickoii @enepanuu

Opransl BHyTpeHHUX nen (ganee mo Ttekcty — OBJI) TpaaummoHHO
UTPAIOT BaXXHEHIIYI0 POJIb B BBIABICHUU, MPECCUCHUH, PACKPBITHH,
paccieoBaHiM OOJIBIIIMHCTBA MPECTYIUIEHUH, coBepinaemMbix B Poccuiickoit
denepannm.

Pons OB/l B mpOTHBOAEHCTBHAM MPECTYNMHOCTA U aJIMUHUCTPATUBHBIM
MPABOHAPYIICHUSIM HEBO3MOKHO TE€pEOleHUTh. WX BKIag B YrOJOBHO-
MPOLECCYATbHYIO JEATEIIbHOCTh 3aKI0YAETCS] B TOM, YTO B JIAHHOM CUCTEME
COCpPEJIOTOUEH caMblii OoJNbLION OTpsia ciaepoBareneil (okosno 48 ThIC.
YEJI0BEK), PACcCIIEIYIOIINX €XKErOJIHO CBBINIE | MIIH. YTOJIOBHBIX A€M, a TAKKE
caMblii  OOJIbIION OTpsJ Jo3HaBarene (okojmo 20 ThIC. 4YEJIOBEK),
paccnenytomux 150 cocTaBoB MPECTYIIEHUN.

Benymmii 1 camblii MHOTOUHCIIEHHBIN CYOBEKT ONEPaTUBHO-PO3BICKHOM
nesitenibHOCTH (nanee mo tekcry — OPJ[) — omepaTuBHBIE TOApa3aeieHUs
OBJl — paccpenoroueHbl B ClyX0axX YroJOBHOTO pO3bICKa, OOpHOBI C
SKOHOMHYECKUMHU TMPECTYIJICHUSIMA H  TPOTUBOAEHUCTBUSL  KOPPYIILIUH,
MPOTUBOJEUCTBUSL  DKCTPEMHU3MY, OOpPHObI C HE3aKOHHBIM O00OpPOTOM
HApPKOTUYECKUX CPEACTB. 3HAYUTEIbHBIN 00bEM PaOOTHI BBIMOJIHSIIOT IPYTUe
ONEPAaTUBHBIC U ONEPATUBHO-TEXHUYECKHUE MOJIPA3ACICHUS, B TOM YUCIIE Ha
JUHUU TPOTUBOACHCTBUA TPECTYIUICHUsIM B cdepe uHOOpPMAIIMOHHO-
TEJIEKOMMYHUKAITMOHHBIX TEXHOJIOTUH.

[IpencraBnsercss  akCHOMaTU4YHBIM,  YTO  Pa3BUTHE  CHUCTEMBI
MPAaBOOXPAHUTEIBHBIX OpraHoB B oOmieMm, a Takxke OBJ[ B uacTHOCTH,
JIOJKHO  OBITh  TpEACKa3yemo, 3allJJaHUPOBAaHO HA  JIOJITOCPOUYHYIO
MIEPCIIEKTURY, a CAMU COTPYAHUKHU (Hapsily C HACEJIICHUEM CTPAHbI, CO BCEMU
3aMHTEPECOBAHHBIMU JIUIAMHU) JOJDKHBI HMMETh BO3MOXXHOCTh YYacTHs B
00CYXJIEHUH TIEPCIIEKTUB CBOETO Pa3BUTHSI.

¥ Hauanpuukx Kadenpsl yrosoBHoro mporecca BiagnBocrokckoro ¢mnmmana JIBIOW MBJ Poccum, k. 1o0. H.,
noueHT, e-mail: zagvozdkin@bk.ru.
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['maBHBIE TPOOJIEMBI OTEYECTBEHHON CHCTEMBI IMPABOOXPAHUTEIHHBIX
OpraHOB M CHEIHAIbHBIX CIYK0, Ha Halml B3IV, 3aKIIOYAlOTCS B
HEMpPeICKa3yeMOCTH OCHOBHBIX HaIlpaBIECHUN UX peOpMHUPOBAHUS.

JIns MIUTFOCTpaluK TAaHHOTO YTBEPIKICHHSI IPUBEIEM JIBa IIpUMEpa U3
HOBEWILIEW HCTOPHUM HAIIETO FOCYAAPCTBEHHOI'O YIIPABJICHUS.

B mapte 2003 1. coBepIIEHHO HEOXHUAAHHO OBUIM pac(hopMHUPOBaHBI
opranbl HajoroBo monuiuu (P@CHII), wuX CcOTpyIHHMKH, a TaKxke
3HauUWTeNbHbIE  (QYHKOUUM (B OMEpPaTUBHO-PO3BICKHON,  YTOJIOBHO-
MpoIleCCYyaJTbHOM W  KOHTPOJBHO-TPOBEPOUYHOM cdepax AesTeIbHOCTH)
nepenansl B OBJI. Ha ©6aze @®CHII Oputa co3gaHa  HoBast
MpaBOOXpaHUTEIbHAS CIIy>)k0a MO KOHTPOJIIO 32 00OPOTOM HAPKOTHYECKUX
cpexcts (PCKH)**.

B ampene 2016 r. mpousonuio Oosiee mpeackazyemMoe, HO U Oosiee
MacmtabHoe coObitne — pachopmupoBanne OCKH u denepanbHoi
MUTPAILIMOHHOW CIY>KOBI, TiepeAadya ux (PyHKUUNA, COTPYAHUKOB, PECYpPCHOM
6aspl B OBJI°® . OmHOBPEMEHHO NPOM3OILIO 3HAYUTEILHOE H3MEHCHHE
ctpyktypsl MBJI Poccun, BbIBOJI U3 Hee BHYTPEHHUX BOMCK, APYTHUX CIIYXO
W ToJIpa3ieNieHud W co3daHhe Ha UX 0a3e MPUHIMINHAIBHO U
(yHKIMOHATBHO HOBOW CTpYKTypel — DenepanbHO Ciay:KObl BOWCK
HAaIHOHATBHOM rBapaun (Pocreapmmm)’™.

K coxanenuto, B 000MX cilyyasx HE yAaJoCh M30€XkaTh HEraTUBHBIX
MOCJIEACTBUI B BUJE HEM30EKHBIX MPABOBBIX MPOOENIOB, OpraHU3alMOHHO-
YIOPaBJIEHUYECKUX OTPEXOB, OTTOKA CaMbIX LEHHBIX M KBAIM(DUIIMPOBAHHBIX
KaJpoB (OIMEpaTUBHBIX COTPYAHUKOB, JIO3HABATEIEW W CleIOBaTENe),
CHIDKEHHMS KAUECTBEHHBIX ITOKA3aTENIeH, YXYAILICHUS YCIOBUM TpyAa U T.J.

Tak, nanpumep, OBJ] numunuck CHIOBOM TOAAECPKKA B BHJE
noapazaenennii OMOH u COBP, uto ocnoxuuno OP/] u nponeccyanbHyro
NEATENbHOCTh cienoBarene. IlpuBnedenune corpyaHukoB PocrBapauu
TpeOyeT MEKBEJOMCTBEHHOTO COIJIACOBAHHUS, a 3TO CO3/IA€T YIpO3bl YTEUKU
uH(}OpMaIUU, CHUKEHHUS ONIEPATUBHOCTH, pOCTa OIOPOKPATUH U T.1I.

2 ykas Ipesumenra PO ot 11.03.2013 Ne 306 (B pem. ot 07.12.2016) «Bompockl COBEpPIICHCTBOBAHIH
rocyzapcTBeHHoro ynpasinenust B POy // Poc. razera. 2003. 25 mapra.

3% Vkas Ipesunenta PO ot 05.04.2016 Ne 156 (8 pex. ot 15.05.2018) «O cOBEPIICHCTBOBAHME TOCYIaPCTBEHHOTO
yIIpaBJieHus B cepe KOHTPOIIs 332 000pOTOM HAPKOTHYECKUX CPEACTB, IICUXOTPOIHBIX BEIIECTB M MX MPEKYPCOPOB
u B cepe murparmm» // Cobpanne 3akonomatensctea PO. 11.04.2016. Ne 15. Cr. 2071.

¥ Va3 Tlpesumenta PO ot 05.04.2016 Ne 157 (pex. ot 15.05.2018) «Bompocsl desepanbHoii CIyKObl BOHCK
HauuoHaneHOH reapaun POy // Cobpanue 3akoHoaaTenbeTBa PO. 11.04.2016. Ne 15. Cr. 2072.
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. 385
O6pamenne k Crparerun HalMOHAJIBHOM Oe3omacHocTH PD ™, k

odpurnmansHomMy caity MBJl Poccum, k comepkaHWIO TOCydapCTBEHHOM
nporpammbl  P®  «OOecrieueHre  OOHIECTBEHHOIO0  TMOpslKa U
MPOTUBOACUCTBUAE NpecTynHOCTW» Ha mnepuon 2013-2020 rr. %0 me maer
OTBETOB O BeKTOopax pa3zButus OBJl, Tak kak W cama rocyJapCTBEHHas
nmporpamMma, W Bxojsdmume B Hee noxmporpammbl  «llommmmsy,
«IIpenBapurenbHoe ciencrtsue», «BHyrtpeHHue Bovicka MBJl Poccun» He
OTpaXKalOT KapJUHAJIbHBIX HM3MEHEHUH B TPABOOXPAHUTEIBHOM OJIOKe,
npouzomeqmux B 2016 1., 1 Hy)Jar0TCS B KOPPEKTUPOBKE.

B cBA3M C M3II0KEHHBIM, INPEICTABIACTCS WHTEPECHBIM M ITOJIE3HBIM
ONBIT TOCYJapCTBEHHO-IIPABOBOI0 CTPOMTENbCTBA HammXx coceaerd no CHI'.
Tak, nHampumep, B KbIpreI3ckoil pecnyOnvke MMOATOTOBIEHBI HOBBIE
VYT0510BHBIH, YTOJOBHO-IIPOLIECCYANbHBIN, aAMUHUCTPATUBHBIE KOJEKCHI (O
MPOCTYIKaxX, O HapyIIEHUsAX), KOTOpbie OyAyT BBeneHbl B neiictue ¢ 2019
romga’ .

Ha caiite MBJ] Pecry6imku Kasaxcran®™ pasmerneHa nHdOpMAanus o0
OCHOBHBIX HampasieHusix pedopmupoBanuss OBJ[ (c cooTBercTByMOMIEH
CTaTUCTUKONW M WJUIFOCTPALUMsIMH), O KOHKPETHBIX IIarax MO peaJu3aluu
UHCTUTYIIMOHAIBHBIX pedopM MecTHOW mosvuuu U T.0. MBJI nmpunumaer
aKTUBHOE y4JacTue B pa3pabOTKe HOBBIX PEAAKIMN YTOJIOBHOTO, YTOJOBHO-
IPOLECCYANBHOTO, Y TOJOBHO-UCIIOJIHUTEILHOTO KOJIEKCOB, a Takxke Koaekca
00  agIMUHHUCTPATUBHBIX  MPABOHAPYIIEHHSX,  KOTOpPbIE  CO3AanyT
3aKOHOJATEIBbHYI0 OCHOBY I HAJIEKHOW IMPAaBOOXPAHUTEIIBHOW CHCTEMBI,
OTBevarolllel MHPOBBIM CTaHAApTaM B OOJIACTH 3alllUThl MpaB U CBOOO
yenoBeka. B Ttexymem (2018) roay miaHupyeTcs: 3aBeplieHue 3TOH paOOThI.
3angaHupOBaHbl BHEAPEHHWE HOBOM MOJIENM J10CY/eOHOrO0 MpPOM3BOCTBA,
yOpa3IHEHUE  JOCIEICTBEHHOW  MPOBEPKHA, a TaKKe  HU3MEHEHHE
IpoIecCyanbHbIX (DYHKIIMM clieIoBaTeNIel, J03HaBaTeel, ONepaTUBHUKOB,

IIPOKYPOPOB U CyIEM.

% ykas Ipesumenta PO ot 31.12.2015 Ne 683 «O Crparerny HALHOHATIBHOM O€30mMacHOCTH PocCHitCKoi
Oeneparm» / Codpanne 3akoHonarenbeTBa PD. 04.01.2016. Ne 1 (wacts II). Cr. 212.

% Tocranosnenne IpasurensctBa PO ot 15.04.2014 Ne 345 «OG6 yTBEpXICHHH TOCYIapCTBEHHON MPOrPaMMBI
Poccumiickoit ®epepannn "OOecriedeHrne OOIMIECTBEHHOTO NOpPSIKAa W IMPOTHBOIACUCTBHE IIpecTymHOCTH"» //
CoOpanue 3akonoaarenbeTBa PD. 05.05.2014. Ne 18 (wacts [V). Cr. 2188.

¥ Kynbae A.K. YromoBHo-mporeccyanbHbiii kogeke Keipreisckoii Pecry6muku 2017 roma: HoBemis. Burikex,
2018. https://www.iuaj.net/node/2529 (nara obparmenus: 30.09.2018).

%8 hitp://mvd.gov.kz/portal/page/portal/mvd/MVD (nara obpamerus: 30.09.2018).
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Ha cante I'enepanmpHori mnpokyparypbl Kazaxcrana 39 pa3MENICHbI
BUJIeOMaTEpHabl O HU(PPOBU3ALMKN U MOJECPHU3ALMHN TPABOOXPAHUTEIBHON
AESTEILHOCTH, BUIACOPUIBM 00 3JIEKTPOHHOM YrOJIOBHOM jefie (MPOEKT
peanusyetcs ¢ 2018 roga).

B kadecTBe SBHBIX TEHAECHUMHA B PA3BUTHUU OIEPATHUBHO-PO3BICKHOTO
3aKOHOJAaTeIbCTBA Hammux cocenert mo CHI' m mpakTUku €ro mpuMEHEHUs
cienyeT 0003HAYUTh, BO-TIEPBBIX, MPSIMOE UCIOJIb30BaHue pe3yabTatoB OP /]
B YIOJIOBHOM JI€JIE B BHJI€ OJJHOI'O M3 MCTOYHMKOB JIOKA3aTEJIbCTB — WHBIX
NOKYMEHTOB; BO-BTOpbIX, mosBieHue B YIIK VYkpaumns, Ka3zaxcrana
HETJIACHBIX CJICICTBEHHBIX JCHCTBUM, PE3yIbTaThl KOTOPHIX HE TPEOYyIOT
JIEran3aluu.

[loMuMO 4BHOTO OTCTaBaHWA OT HAIIMX 3apyOEKHBIX  KOJUJIET
MIPUXOJUTCS C COXKAJIEHUEM KOHCTATHUPOBATh, YTO PE3EPBBI YNPOIUCHHUS M
aepopMain3alud  POCCUWCKOrO J0CYNeOHOTO MPOM3BOJCTBA B paMKax
CJIIOKMBUIEHCA €II€E B COBETCKOE BpPEMsSI KOHCTPYKIMU M JACHCTBYIOLIETO
YTOJIOBHO-ITPOLECCYAJIBHOIO 3aKOHOAATEIBCTBA HCUEPIIAHBI.

Cnegyer OTMETUTH  CXOXKHE TpOOJEMbl B Pa3BUTHM  UHBIX
MIPABOOXPAHUTEIbHBIX OpraHoB. Tak, Hanpumep, B CIeACTBEHHOM KOMHUTETE
P®, xoTophlil co3naBajici C SABHOM NEPCHEKTUBOM OOBEIMHEHMSI BCEX
clemoBaTeed B OTOM BEJOMCTBE, N0 CHX IIOp 3Ta UICOJIOTUsA HE
peanu3oBaHa.

B Poccunm ectb Bce HEoOXOAMMBIE YCIOBHS IS W3MEHEHMUS
CJIOKUBILIENCA CUTYallMM OTCYTCTBHSI ONPE/IEICHHOCTH B Pa3BUTHH Cy1€0HOMN
U TPaBOOXPAHUTEIBHOM  CHCTEM, BaKHEHIIMX  oOTpacie  Omoka
3aKOHOJIaTENIbCTBA, MPU3BAHHOI'O MPOTHUBOCTOSATH KPUMHUHATY (YrOJIOBHOTO,
YTOJIOBHO-IIPOLECCYAIBHOT0, OIIEPATUBHO-PO3BICKHOTO U Ap.).

IIpencrasisgercsa, 4YTO  pOCCHUMCKAass  TOCYIApCTBEHHas  BJIACTH
(ITpe3unent, @enepanbHoe Cobpanue, [IpaButenbcTBo, KOHCTUTYIIMOHHBIIM
Cyn, BepxoBubii Cyn u 1p.) J0JDKHA MHHUIMUPOBATH OOCYXIAEHUE
0003HAaYEHHBIX NPOOJIEM C BOBJIIEYEHHUEM B 3TOT IPOLECC MpPeICTaBUTENEH
BCEX BETBEW BJACTH, PYKOBOAUTENEH CyAEOHBIX M MPaBOOXPAHUTEIbHBIX
OpraHoOB, YYEHBIX, IOPUINYECKOTO COOOIIECTBA B CAMOM IIMPOKOM CMBICIIE
ATOTO CJIOBA, APYIMX 3aWMHTEPECOBAHHBIX JMIL, HaceneHus. Mrorm takoro
00CYXIeHHS JOJIKHBI ObITh 3aKPETIEHbl B COOTBETCTBYIOIIEM HOPMATHBHO-
IIPABOBOM aKTe.

% http://prokuror.gov.kz/rus (mara oGparenns: 30.09.2018).
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3aposnesa I.C>"°

IIpo6sembl peaju3anny NPUHIUINA HE3ABUCUMOCTH CyAeH
B YIT'OJIOBHOM IIpoLecce

AHanu3upys COBpEMEHHOE COCTOSIHUE MHCTUTYTA HE3aBUCUMOCTHU CyAEH
U MOJI3aKOHHOTO XapakTepa UX JACSATeIbHOCTH, HEOOXOIUMO OTMETUTh, YTO B
IOPUIUYECKOM  JIMTEpAType HET  €AUHCTBA MHEHUHM O  IOHATUU
«He3aBucuMocTh cynen». Hampumep, H.H. IlomsgHckuit cuuran, d4to
«HE3aBHUCUMOCTb CYJEW M MOJYAUHEHHOCTh HUX TOJBKO 3aKOHY O3HAYAECT UX
paBoO U OOSI3aHHOCTh B KaXKJIOM OTJIEJIbBHOM Cilydae MOCTaHOBUTH PEIICHUE
0 CBOEMY BHYTPEHHEMY YOEXKICHHI0O B CTPOTOM COOTBETCTBHUU C
06CTOSITEIBCTBAME eI U BEleHHEM 3akoHa» . B.IL. PagpkoB ompemersi
HE3aBUCUMOCTh  CYJIeM  «KaK COBOKYIHOCTb  NPAaBOBBIX  CPEJHCTB,
OTPAXKJIAIOIIUX UX JESITEILHOCTD IO BBIMOJHEHUIO CYJAEHCKUX 00s3aHHOCTEH
OT TIOCTOPOHHMX BIMSHHM... KaK (DAaKTUYECKH HE3aBHCHMOE OT BHEITHUX
(bakTOpOB M TPEAB3SATOCTA COCTOSTHUE KaXKJIOr0 CyIAbM UM HApPOJHOIO
3ace/aTels PU BBIIOIHEHNN HM CBOUX OOS3aHHOCTEH» -

C y4eroM BBIIIEU3IOKEHHOIO MOXHO CHI€JIaTh  BBIBOJI O TOM, 4YTO
HE3aBUCUMOCTH CyJel (popMupyercs moj BO3ICUCTBHEM KaK OOBHEKTUBHBIX,
TaK U CYObEKTUBHBIX (DaKTOPOB, KOTOPHIC, NEUCTBYSI B KOMIUIEKCE, JAOJIKHBI
obecreunBaTh:

- nomunHenue cyned Koncrurynmm PO, 3akoHaM u Opyrum
HOPMATUBHBIM ITPABOBBIM aKTaM;

- UCKJIFOYEHUE JIF0OOT0 HE3aKOHHOTO BO3JICHCTBUS Ha CY/IEH CO CTOPOHBI
OpPTaHOB  T'OCYJApCTBEHHOW  BJACTH,  MECTHOIO  CaMOYIPABJICHHS,
0OI1IECTBEHHBIX 00bEAMHEHUM, TOHKHOCTHBIX JIUII, TPak1aH;

- cB00OONY BHYTPEHHETO YOEXKIEHUS CyIeH B XO0JE€ PpPacCMOTPEHUS
CyneOHBIX JieN (HEeCBSI3aHHOCTh  MHEHHMEM YYaCTHMKOB TMpollecca; Ipu
pPAaCCMOTPEHHHM YrOJOBHBIX JI€JI — HECBA3aHHOCTh BBIBOJAMH OPraHOB
MPEIBAPUTEIIBHOTO  PAaCCIENOBAHUSA; HEJIOMYCTUMOCTh  IPEAPECIIAOIINX
yKa3aHUM CO CTOPOHBI BBHIMIECTOSIIIMX CYIEOHBIX WHCTAHIMN MpPU OTMEHE
MPOIECCYATbHBIX  AKTOB  HIDKECTOSIIIUX  CYJAEOHBIX  HMHCTaHUUU U
HaIlpaBJICHUH Jiejia Ha HOBOE CyIe0HOE pacCMOTpEHHE).

390
JorneHt kadeaps! mpaBoCyaus, MPOKYPOPCKOTO HAA30pa M KPUMHHAIUCTHKH, K.0.H., TOIICHT

! Tlonsmckmii, H.H. Bompock! TEOpHH COBETCKOTO yTroloBHOTo mporecca. M.: M3a-Bo Mock. yu-Ta, 1956. C. 91.
392 panpros, B.I1. CommanncTiyeckas 3aKOHHOCTb B COBCETCKOM yrosnoBHoM mporiecce. M.: CoBropuznat, 1959.
C. 142.
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CornacHo 4. 4 cr. 1 3akona o P® «O craryce cyneir B Poccuiickoii
denepanum», B CBOEH IEATEIBHOCTU MO OCYIIECTBIEHUIO MPABOCYIUS CYIbH
HUKOMY HE MOJOTYETHBI> >. OJHAKO OTMEHA MOAOTYCTHOCTH OTHIONb HE
03HAYaeT, YTO CY/bH BIIPaBE CKPHIBATh HHGOPMAITHIO O CBOCH JIEATEILHOCTH.
B kauecTBe rapaHTHM peaqv3alydH JTaHHOTO YCTAHOBJIIEHUS MOYKHO HAa3BaTh
CHEAYIOIINE: NPUHLMUI TJACHOCTU  CYIOIPOW3BOJICTBA; BO3MOYKHOCTh
O3HAKOMJIEHUS C CYACOHBIMH MaTepuajiaMd COOTBETCTBYIOIIUX JIMI[ B
CIy4dasiXx, MPEAYCMOTPEHHBIX  YTOJIOBHO-IIPOLECCYAIbHBIM  3aKOHOM;
MIPEJIOCTABJIEHUE CBEJICHUMN O Cy/IeOHON NIeSITEIbHOCTH CPEJCTBAM MaCcCOBOM
MH(POPMAINN HA 3aCEIaHMSIX KBATH(QUKALHOHHBIX KOIUICTUH Cy el .

He3aBucuMoCTh KaXAOTO CyIIbU ABJSIETCS CJIAra€MbIM HE3aBUCUMOCTH
BCE CyneOHON BiacTU B 1EJOM. [JIaBHBIM OH SIBIISIETCS MOTOMY, YTO
cyneOHasi BIacTh B OCHOBE CBOEH JOJIKHA ObITh HE3aBUCUMA, YTOOBI CITYKUTh
MEpPHWJIOM, TOYHBIMM BECAMH, MEXAHU3MOM CJIIEP)KEK U IPOTHBOBECOB B
pa3pelIeHUH Pa3IMYHBIX MPABOBBIX KOH(MIUKTOB C IIEIbI0 OOECreUYeHUs
COLMAIBHON CTAOMIBHOCTH.

Kazanock Obl, B TaKuX yCJIOBUSIX MPU3HAHUE HE3aBUCHUMOCTH CYJ1€OHOM
BJIACTH JOJKHO OBITH CTOJIb K€ O4eBUIHBIM. OIHAKO Ha MPAKTUKE, MPUUEM
HE TOJBKO B Poccuu, UMEHHO 3Ta BETBb BJIACTH CTAJIKHBAECTCSA C OTKa30M
MpU3HATh €€ «PaBHOM Cpeau TIEPBBIX». 1emM HE MeHee, IPHUHIUII
HE3aBUCUMOCTH CyACOHOM BJIACTH, HECOMHEHHO, SIBJISIETCSI OTIIPABHBIM,
ONPEAEISAIOIINAM ITOJI0KEHUE Cyla B COBPEMEHHOM T'OCYAapCTBE.

B poccuiickoM 3aKOHOIATENBCTBE COACPKAHUE NPUHIMIIA HE3aBUCH-
MOCTH CyIEW He packpbiBaeTcss HM B camou KoHctutynuu, HuU B
3aKOHOJIATEILCTBE O CYJEOHOM BJIACTH, KaK M MOHSITHE CAMOCTOSITEILHOCTU
OpraHoB cynie0Ho# BiacTu. bosiee Toro, 3akoHOAATENb B CUCTEME TPUHITUIIOB
NESATEIbHOCTH CY/JACOHOM BIACTU HE MPEIOCTAaBWJI OJHO3HAYHO OMPECIICH-
HOTO MECTa IPHUHIIHITY HE3aBHCHMOCTH CYIeH’ .

He3zaBucumocTh cyjieil ABISETCS BAXKHBIM YCJIOBHUEM CYILIECTBOBAHHS B
CTpaHe aBTOPUTETHOM M CaMOCTOSITEJIbHOW CYIEOHOW BIACTH, CIHOCOOHOM

393 O craryce cyneii B Poccniickoit ®eneparmn: 3akon PO ot 26.06.1992 Ne 3132-1 // Poccwmiickas roctuums, N 11,
1995. (c m3m. u gor., Berym. B cury ¢ 03.09.2018)

3% O cpencrBax maccopoil mH(opMarmu: 3akon P® or 27.12.1991 N 2124-1 // "Poccuiickas rasera”, N 32,
08.02.1992. (c m3Mm. u for., BTy B cuiny ¢ 18.04.2018)

3% Canumssnosa, P.P. HesaBucuMocTh CyneOHOM BIIaCTH Kak rapaHTHs IPaBOBOTO TocynaapcrBa: MoHorpadwst.
Kazanp: KIOU MBJ] Poccun, 2007. C. 39.
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OecpucTpacTHO M OOBEKTHBHO OCYIICCTBIATH MpaBocyAue, 3PHEKTUBHO
3aIUINATS IPABa U 3aKOHHBIC HHTEPECHI TPAK/IAH U TOCYIapCTBA” .

Cpenu npoueccyalibHbIX TapaHTUX HE3aBUCUMOCTH CYJEeH, HEOOX0IUMO
CKazaTb B IIEPBYIO OYEpeb O TAKOW BaXHOW TapaHTHUM, KaK TaillHa
COBEUIaHUsA CyJeu npu nocraHoBieHun mnpuroopa. B VYIIK P® TtaiiHa
coBelanusa cynen ycranopineHa cratbeid 298 VIIK P®. Taiina coBemanus
rapaHTUPYETCs, MNPEXKIAE BCEro, TEM, YTO MPUTOBOP IIOCTAHOBISETCS B
COBEILIATEIbHON KOMHATE, TI€ HaXOIATCS TOJIBKO CYIbH, KOTOPBIE BXOISAT B
COCTaB CyJa MO JaHHOMY Jeny. TaM He MOryT HaxXOJWThCS JIMIA, HE
BXOJAIIIME B COCTaB CyJld, B YaCTHOCTH IPOKYPOP, 3AIIUTHUK U CEKPETaph
cynebHoro 3acefanus. [IpucyrcTBre B coBeniaTeIbHOM KOMHATE MHBIX JIUII,
3a UCKJIFOUEHUEM KOJUIETUHU MPUCSIKHBIX 3acefiaTeNield, He aomyckaercs (4. 2
ct. 341 VIIK P®). 3anacHoil NOpUCSKHBIA 3acenareib, €ClIU Jaxe OH
MPUCYTCTBOBAI B CyI€OHOM 3acelaHUM, TaK)Ke HE BIPABE HAXOIUTHCS B
COBEIIATEILHON KOMHATE MPU TOCTAHOBJIEHUH ITPUTOBOPA.

TaliHa coBemaTeIbHONM KOMHATHI SBIIICTCS HEOOXOIWMBIM YCIOBHEM
JUISl CLIOKOWHOTO U JEJOBOTO OOCYXKIEHHS BCEX BOIMPOCOB, CBS3AHHBIX C
MPUHATHEM PEIICHUM [0 paccMaTpuBacMomy Jeny. B cBs3u ¢ 3TuMm
coBelllaTe/ibHas KOMHATa JIOJDKHA ObITh MaKCUMaJIbHO M30JMPOBaHA KakK OT
3aja CyJa, TaK U OT BCEX JPYIMX NOMEIICHUH, TAE MOTYT HaXOAUTHCS
YYaCTHUKH CyJ€OHOr0 pa3OuparenbCcTBa WM MHBbIE Jula. Eciau cya, ucxoms
U3 OOCTOSTEIHCTB KOHKPETHOTO Jeja, YBEPEH, 4YTO I OOCYXACHUS U
HallUCaHUsl TMPUTOBOpa OJHUM U3 CyAed HEeOoO0XOJUM  JOCTaTOYHO
JUTUTENBHBIN MEPUO]] BpEMEHU (OT HECKOIBKHUX JHEN O HECKOJIBKUX HEJNIEIb),
OH 00s13aH Tepe]] yAAICHUEM B COBEIIATEIbHYI0 KOMITAHUIO OOBSIBUTH BCEM
y4acTHHUKaM  CcyJaeOHOTO  pa3OuparenbCTBa  JIaTy  MPEAIoiaraeMoro
IIPOBO3IJIALIEHUsT TTpUroBopa. llpu 3TOM HaA ABEpU CaMOM COBELIATEIILHOU
KOMHATHI 11€J1€CO00pa3HO BHIBECUTHh OOBSBICHHE O TOM, YTO BXOJ B HeEe
BOCIIPEILIEH, TOCKOJBKY UAET OOCYXKIeHHE U (WJIM) HATMCAHUE ITPUTOBOPA.

To ectb, TaliHa coBelIaHUS Cyled BBICTYyNAaeT B KaueCTBE OOBEKTHUBHO
HEOOXOJMMOTO YCIIOBUS JIEUCTBUTEIHHON HE3aBUCUMOCTH OPTraHOB CYACOHOM
BJIACTU U MOJYMHEHUS UX TOJBKO 3aKOHY; YCIOBHEM CIIOKOMHOTO, JIEJIOBOTO U
HE3aBUCHUMOIO OOCYXXJIEHHMSI W pa3pelieHuss BCEX BOIPOCOB, CBSI3aHHBIX C
MOCTAHOBJICHUEM MPUTOBOPA, TaK KaK PEalbHO MO3BOJISIET CYJbSIM CBOOOJIHO

396 L[apaeB, AA. HerI/IKOCHOBeHHOCTB CyJbH KaK rapaHTHs €ro HE3aBUCUMOCTHU! aBTopeq)epaT Juccepranuu. M.,

2008. C. 11.
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BbIpaXaTh W OTCTauMBaTh CBOE MHEHHE II0 BCEMY KpYry BOIIPOCOB,
00CYyXa€MbIX B COBEIIATEIbHOM KOMHATE, NPUBOJAWTHL B OOOCHOBAaHHE
OTCTaMBaeMOM TMO3UIMU HEOOXOAMMBIE apTyMEHThI, TOJIOCOBaTh 3a TO
pelieHne, KOTOPOE CYJIbsS CYUUTAET €TUHCTBEHHO MPABUIbHBIM.

WNrtak, He3aBUCUMOCTb CyJA€d TMpU OCYHIECTBICHMHM BCEH UX
MPOIECCYaTbHOM JESATENbHOCTH, B TOM YHUCIE M MPU PACCMOTPEHHUU H
pa3penieHuy KOHKPETHOTO YTOJIOBHOTO JIejia, O3HAYAET:

1. He3aBUCMMOCTh WX OT BIUSIHUSI U MHEHHUS Pa3JIUYHBIX OPraHOB
roCyJJapCTBEHHOW BJIACTM W YIPABJICHUS, OOIIECTBEHHBIX OpTaHMU3aIINM,
KOJUIEKTUBOB U OTJEIbHBIX JIUII,

2. HezaBUCHMMOCTH MX OT BBIIIECTOSAIIETO CY/Ia;

3. HezaBHCMMOCTH OT BBIBOJIOB U MHEHUH YYaCTHUKOB CYAEOHOTO
3aceaHus;

4. He3aBuUCMMOCTb BHYTPU CAMOU CYAEHCKOW KOJUIETUH, BO3MOXHOCTh
CBOOOJHO y4acTBOBAaTh B HCCJICIOBAHUHU JI0KA3aTEJIbCTB, B OOCYXIECHUU U
MPUHSATHN PEIICHUH TI0 CBOEMY BHYTPEHHEMY YOCKICHUIO.

3HayeHUEe JTaHHOTO TMPUHIMIA MPABOCYIUSI COCTOUT B CO3JAHUM IS
Cyllell TaKUX YCJIOBUW OCYIIECTBIICHHS UX JIEITEIbHOCTH, IPU KOTOPBIX OHH
MOIJIM OBl paccMaTpuBaTh Jieja U MPUHUMATh MO0 HUM PEIIEHUs] Ha OCHOBE
Koncturymmun wu  apyrux  QeaepalbHBIX  3aKOHOB, PYKOBOJICTBYSCH
HCKJIFOYUTENIbHO CBOM BHYTPEHHHUM YyOexJeHueM. Takas 00CTaHOBKAa MOKET
OBITh OOCCIIEYEHHOM, €CIM CYyJ OTPaXKJIeH OT KaKOro-auOo BO3ICHCTBUI,
JABJICHUSI HAa HET0 CO CTOPOHBL. TOJBKO B 3TOM Ciydyae MOXET OBITh
peabHOM CaMOCTOSITEIbHOCTh CYN€OHOM BJIACTH TMPU OCYIIECTBICHUU
MPaBOCYUsi, O KOTOPOM CO BCEHl HEOMPEAEeTICHHOCThIO yrnmoMuHaer cr. 10
Koncrurynuu PO.

Peanuzanuu He3aBUCUMOCTH cyned Oyae crnocoOCTBOBaThH pedopma
CyleOHOM CHUCTEMBI B Clly4ae CO3/aHUs amNeJUISIUOHHBIX M KaCcCAIlMOHHBIX
cynoB. B Hacrosiee Bpemsi KpaeBol cyjJ couyeTaer B cebe MepBylo,
aneJUIAIIMOHHYI0 U KacCAllMOHHYI0 MHCTaHIMU. Kak mpaBuiio, OOJIBIIMHCTBO
JIell pacCMaTpUBAEeTCs B CYyJi€ OJIHOTO M TOro e peruoHa (kpas). OTo
00CTOSATENTLCTBO ~ HE  CHOCOOCTBYET  COXPAHEHHMIO  3HAYUTEIHHOU
HE3aBUCUMOCTH CYJIOB OT MECTHBIX MPABOOXPAHUTEIIbHBIX OPraHOB, OPTaHOB
BJIACTH U YTIPABIICHUSI.

[TockoyibKy BIACTHBIE CTPYKTYPHI B PEruoHax 007aJaroT JI0CTaTOYHO
CEPbE3HBIM BIIMSIHUEM, B TOM YHCII€ M HA MPABOOXPAHUTEIbHYIO CUCTEMY, Ha
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OpraHbl MPaBOCYAMs, KpaeBble W OOJACTHBIE CYIbl NMPU PACCMOTPEHUU
ANeJUIAIIMOHHBIX W KACCAIIMOHHBIX KaJl00 BBIHYXICHBI CUYUTATBCA C HUX
MHEHHUEM.

YuuteiBas, 4TO W aneuUBIIIUU PacCMaTPUBAIOTCS B TPeaesiax OJHOTO
PErvuoHa, CYIIECTBEHHO YCJIOKHSIETCS BO3MOXKHOCTb JOOUTHCS MEPECMOTpa
MPUHSATOTO TEPBON WHCTAHIIMEH PEIICHUS, YIOBICTBOPCHMS KAaCCAIIMOHHOMN
KaJI0OBbI.

Bce a3t 00cTOSITENHCTBA OTHIOAH HE CIOCOOCTBYIOT TOBBIIIICHUIO
peanbHOM 3(PhEeKTUBHOCTH pabOThI OTEUECTBEHHOU CY/IeOHON CUCTEMBI.

ViMeHHO 13 cO0OpaKeHUI TOBBIIICHUS PEATbHONW HE3aBHCHMOCTH CYOB
IpU PACCMOTPEHUM amneuUBIUi M Kaccaluid ObUIO MNPUHSATO PEHIeHHE O
CO3/IaHUM COBEPIIEHHO OTJEIbHBIX aNeUISIIIUOHHBIX U KACCAIIMOHHBIX CY/IOB.
CTOUT OTMETHUTB, YTO JaKe TPAHUIIBI HOBBIX CYJI€OHBIX OKPYTOB COBEPIIEHHO
HE 3aBUCAT OT MPUBBIYHOTO aIMHUHUCTPATUBHO-TEPPUTOPUATILHOTO JETICHUS
— HOBBIC CYABI OyIyT HOCUTh MEXPETHOHAILHBIN XapaKTep, YTO CACIAET UX
MOJIHOCTHIO HE3aBUCHUMBIMU OT PETHOHAIBHBIX BiacTeil. bomee Toro,
T'PaHMIIBI CYACOHBIX OKPYTOB aNeJUIAIIMOHHBIX CY/IOB M KaCCAIIMOHHBIX CYIOB
Takke He OyIayT COBIAgaTh APYTr C JAPYrOM. 3a OCHOBY pa3TpaHUYEHUs
TEPPUTOPHUATBHBIX 30H OTBETCTBEHHOCTH aIEIIISIIMOHHBIX M KacCAITMOHHBIX
CylOB OyayT B3SThl TMPUHIMI JOCTYMHOCTU ISl TPaXJAaH W TIPUHITUI
PaBHOMEPHOTO pacrpesieiieHus Cy/1IeOHON Harpy3KHu.

Bwmecte ¢ tem, cyneOHas pedopma OCTaBISIET 3a COOOM WM IENBIN s
BOIpOcoB. Ee peanuzaius Ha MpakTUKe MOTPEOYET MOSBICHUE HOBBIX CyJen
B aNeJUISIIUOHHBIX M KacCallMOHHBIX cynax. [lomuMo kaapoBoro Bompoca,
0o0Jiee CIIOKHBIM BOIPOCOM CTaHET (PMHAHCOBO-IKOHOMHYECKOE 00ECIIeUeHUE
CO3JaHusl HOBBIX CyIOB. [lns Toro, 4toObl 00OecmeuuTh AESATEIHLHOCTH
KAaCCallMOHHBIX U aNeJUIAIMOHHBIX CYJIOB, TOCYIAapCTBY MOTpeOyeTcs
MOTPATUTh BHYIIUTEIBHYIO CymMMy u3 (enaepanbHoro Ormomkera. Benb peun
UJET O MPUOOPETCHUH WM apeHJIe 3IaHHi, B KOTOPHIX OYAyT pa3MenIaThCs
cyneOHble MHCTaHIMU. Takxe BCTaeT BOIPOC O BhIILIATE 3apabOTHOM TLIAThHI
COTPYJIHUKAM CYJIOB — OT CyAeH 10 paOOTHUKOB amnmapara U OXpaHbl, U €ro
pelieHne Takke MoTpedyeT OT TocynapcTBa HeMalblX (MHAHCOBBIX 3aTpaT. K
TOMY K€, TOTPEOYIOTCS HEMaJble CpPEJCTBA Ha 00ECIEUYEHUE €KETHEBHOIO
(GYyHKIMOHUPOBAHUSA  KACCAIIMOHHBIX M aleJULIIIMOHHBIX  CYJIOB, Ha
OpraHW3aIMOHHYI0, WH(OOPMAIMOHHYIO JEATEIbHOCTh W MaTepHaAbHO-
TEXHUYECKOE 00ecreueHue.
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Jyoxo H.A. >

O nepcnekTHBaX Cyla NPUCSKHBIX B pailOHHBIX CyAax

PaszButre cyna npucsxueix B Poccuiickont deaepanuu mpoI0KUiIoch U
BCTYITWJIO B HOBBIN 3Tan nociie npuHsatus PenepanbHoro 3akoHa Ne 190 or
23 nrons 2016 roga «O BHECEHHU U3MEHECHUM B YTOJIOBHO-IIPOLIECCYAIbHBIN
koaekc Poccuiickonn @Denepan B CBSI3M C PACIHIMPEHUEM MPUMEHCHUS
WHCTUTYTA MPUCIKHBIX 3acez[aTeneﬁ»398. C 1 nrons 2018 rosma He TOJIBKO CyH
MIPUCSKHBIX IEUCTBYET B HOBBIX cyOBbekTax PD (Pecnybiuka Kpeim u ropos
denepanbHoro 3HaueHWs CeBacTOINOJb), HO M PAaHOHHBIC CYAbI, HApPSAY C
KpaeBbIMU (00JaCTHBIMU) CYyJIaMH, pPacCMaTPUBAIOT YrOJIOBHBIE Jeja C
Y4aCTHEM MPUCSIKHBIX 3aCEIATEIEH.

3aKOHOJATENBPHOE PEUIEHWE PaCUIMPUTh IPUMEHEHUE HWHCTUTYTA
MPUCSIKHBIX 3acefaTesieil ObUIO MPUHSITO B COOTBETCTBUH C TOPYUYCHHSIMU
[Ipesunenta PO ot 8 npexabps 2015 rona 3 1o peanm3anuu [locnanus
pesunenta Denepansromy Cobpanmio oT 3 gekabps 2015 roma *% .
[Topyuenuss Ilpesunenta PO comepxanu CIEAYHOIIUE  IOJOXKECHUS:
MTOJITOTOBUTH U MPEICTABUTH MPEIIIOAKECHUS O BHECCHUN B 3aKOHOJATEIIbCTBO
Poccuiickonn dexnepauu U3MEHEHUM, NPEAYCMATPUBAIOIINX YBEIUYECHUE
YHUCla COCTABOB IPECTYIUJICHUM, MOJACYIHBIX CYAy C Y4aCTHEM IPUCSIKHBIX
3acellaTelieil; COKpAIlCHWE YHCIIa TPUCSKHBIX 3acelaTesiel B COCTaBe
KOJUIETUHM NPUCSIKHBIX 3aCeNareierd C COXPAHEHUEM CaMOCTOSITEIIbHOCTH
KOJUIETHH B IPUHSTHH PEIICHHUI .

IIpexxne Bcero, BO3HHMKAET BOMNPOC, BBINOJHEHO JM MOPYYCHUE
IIpesunenra PO no yBeIMYEHHUIO YHMCIIa COCTABOB NMPECTYIUJICHUU, HNOACYM-
HBIX CYyJly C Y4aCTUEM NPUCSIKHBIX 3acenarenci? BreinmoiHeHO, HO HE B
IIOJIHOU Mepe. Uueimo cocTaBoM NPECTYIIIEHNUH, ITOJACYAHBIX CYLy C YY4aCTUEM
MPUCSKHBIX 3aceiaresiel B KpaeBbIX (OOMACTHBIX) M PAMOHHBIX CyJax

397 N
JlotieHT Kadempbl YrojJOBHOTO MPOIECCa M KPUMHHAIMCTUKU AJTaliCKOTO TOCYAapCTBEHHOTO YHHBEPCHTETA,

K.10.H., e-mail: dudkona@yandex.ru.

3% Denepanbuplii 3ak0H 0T 23.06.2016 N 190-03 "O BHECEHHH M3MEHEHHIT B YTOJIOBHO-TIPOLECCYATbHBIH KOJEKC
Poccuiickoit @eneparuul B CBSI3M C PacHIMpPEHUEM IMPUMEHEHUSI MHCTUTYTa MPUCSHKHBIX 3acenateneit// Cobpanne
3akoHojarenscTBa PO. 2016. N 26 . Yacts 1. Ct. 3859.

3 Tepeuens mopydenuii mo peanusamun [locmarus [Ipesunenta ®enepansromy CoGpannio or 3 gekadps 2015
roma, nmogmucaHHbii [Ipesumentrom P® 8 mexabps 2015 1. // Odunmanereni caiit Ilpesmpmenta P®. URL:
http://news.kremlin.ru.

40 Tocnanne pesunenta denepansromy Cobpanmio (3 aexadps 2015 r.) / Opummanssii caiit pesunenrta PO.
URL: http://news.kremlin.ru.

1 TTepeuens mopyuenuii mo peammsammu Iocmanus Ipesnaenta denepansaomy Cobpannio ot 3 mexadps 2015
roga, nmoamucanuelii [Ipesupenrom P® 8 nexadbps 2015 r. // Odunmansneiii caiit Ilpesmnenta P®. URL:
http://news.kremlin.ru.
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dakTuyecku OyaeT yBEJIWYEHO TOJBKO Ha JiBa cocTaBa: yacTh 1 ctateu 105 u
yacTth 4 ctatbu 111 YK P®. HenocpeacTBeHHO B pallOHHBIX CyJax OyAeT
paccMaTpUBaThCSl C YYAaCTHEM MPUCSIKHBIX 3acefaTelsieil TOJIbKO 7 COCTaBOB
npecryrieHuid. Takum o0pa3zoM, mpoOjieMa 3HAYUTENBHOTO COKpaIICHUS
NOJACYAHOCTH YrOJOBHBIX J€l CyAy MNOPUCHKHBIX C 79 cocTaBoB
npectymnenuii 8 2012 roxy*” 1o 30 cocraBos npectymiennii B 2014 rogy™”
OCTaeTCsl AKTyaJIbHOI.

[IpaButensctBO Poccuiickont denepannu BHeco 30 aBrycra 2017 rona
B ['ocynapctBennyto [Iymy npoekt ¢enepanbHoro 3akona Ne 258213-7 «O
BHeCceHMH wu3MeHeHnd B ctatbu 30 m 31 VYromoBHO-IIpoLECCYaIbHOTO
konekca Poccuiickoit ®@enepanun u DenepanbHblii 3ak0H «O BHECEHUU
W3MEHECHUN B YTOJIOBHO-IIPOILIECCYalIbHBIN KOJIeKC Poccuiickoit denepanuu B
CBSI3U C PACIIUPEHUEM MPUMEHEHHS MHCTUTYTA MPUCSKHBIX 3acCEIaTesiehn»,
KOTOpBIN paccmoTpen ['ocymapctBenHout [lymoit 25 oxtsa6ps 2017 roma B
MIEPBOM UYTEHUH 0 3aKOHOMNPOEKT MPEJIaraeT HE3HAYUTEILHOE YBEITUYEHUE
KOJINYECTBA COCTABOB IPECTYIUIEHUW, IMOJACYIHBIX CYAy HPUCSIKHBIX B
paiioHHbIX cynax: ¢ 7 1o 10 cocTaBos.

Cnenyromnii myHKT B llopyuenmsix Ilpesunmenra PO — cokpaienue
Yyyclia TMPUCSHKHBIX 3acenareiied B COCTaBE KOJUIETMU TPUCSKHBIX 3ace-
nateneil. B kpaeBbIX/00aCTHBIX CyJax MPEIyCMOTPEHO COKpAIlleHHUE KOJuie-
MU TPUCSDKHBIX 3acenarened ¢ 12 mo 8, B pallOHHBIX cyjax — 110 6 mpu-
CSKHBIX 3acenarenei. [IpuueM coxpaHseTrcss 4eTHOE KOJIMYECTBO MPUCIKHBIX
3aceqaTelieu, T.e. OCTAHYTCS HEM3MEHHBIMU YCJIOBHSI BBIHECEHHSI BEPIAUKTA!
IIPY PABEHCTBE I'OJIOCOB MPUCKHBIX 3aceaTeied BEPAUKT ONPABAATEIbHBIN.
OnpaBaareynbHbId BEPAUKT CUUTAECTCA NMPHUHSITHIM, €CIIM 32 OTPULATEIbHBIN
OTBET Ha JIF0OOW M3 MOCTABICHHBIX B BOIIPOCHOM JINCT€ OCHOBHBIX BOIPOCOB
MIPOT0JIOCOBAJI0O HE MEHEE YEThIPEX IPHUCSIKHBIX 3aCEIaTeNIel BEPXOBHOIO
cylia pecrmyOiauKH, KpaeBOro WIM OOJACTHOTO Cyjaa, cyAa Tropoja
dbenepaabHOr0 3HAYEHUsS, CyJa aBTOHOMHOM 00JacTH, CyJa aBTOHOMHOIO
OKpyra, OKpPYXHOro ((pJIOTCKOro) BOEHHOTO CyJa U HE MEHee Tpex

402 ®enepanbubiil 3akoH oT 05.06.2012 N 54-03 «O BHecenuun uzMeHeHudl B ctaTbu 230 U 232 VYroioBHOro
kogekca Poccuiickoit ®enmepaiui ¥ OTACIbHBIC 3aKOHOAATENIbHBIC akThl Poccuiickoit ®enepaunn» // Cobpanue
3akoHogarenscTtBa PD. 2012. N 24 . Cr. 3071.

403 ®enepanbubiit 3ak0oH oT 05.05.2014 N 130-®3 "O BHeceHUM M3MEHEHUH B OT/AEIbHBIC 3aKOHOIATeNIbHBIE aKThI
Poccuiickoit @eneparum» //Cobpanue 3akoHonaTensctea PO. 2014. N 19 .Cr. 2335.

49 Tpoexr denepanbroro 3axona Ne 258213-7 «O BHecennn usMmenermii B cratei 30 u 31 VYromosHo-
mporeccyaiabHOro Kogekca Poccuniickoit @eneparun u enepanbHblii 3ak0H «O BHECEHHH M3MEHEHHH B YTOJIOBHO-
TpolecCcyaiabHbBIN Koneke Poccuiickoit denepanuu B CBSI3H € PACIIUPEHUEM MPUMEHEHUS MHCTUTYTA MPHCSKHBIX
3acemareneiiy // Obunmanpublil caiit ['ocymapersennoit Iymbr. URL: http://www.duma.gov.ru
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MPUCSKHBIX 3acefaTesed paloOHHOIO CyJlla, TapHU30HHOTO BOEHHOIO CyJIa
(a. 3 cr. 343 VIIK P® B penaxuuu ot 23 mionst 2016 r.)*”.

[Ipu BBeneHMM CyAa NPUCSIKHBIX B PAOHHBIX CYJaX MOT'YT BOBHUKHYTh
npoOJeMbl  OPraHU3alMOHHOTO, KaJpOBOI0, MaTEPUAIbHO-TEXHUYECKOIO
xapaktepa. [losTomy uenecooOpa3HO paccMarpuBaTh YrOJIOBHBIE €N C
Y4acTHEM MPUCSHKHBIX 3acelaTesiel He B KaXXJOM pallOHHOM cCyne, a B
HanOoJiee MOJATOTOBJICHHBIX JJIA ATOTO PalOHHBIX CyJax. DTH pallOHHbIE
CyZibl HAJIEJIUTh CTATYCOM CIEIMATU3UPOBAHHOIO CY/Ia 0 YTOJOBHBIM JejIaM
JUISL PACCMOTPEHHUSI YTOJIOBHBIX 1€ C Y4aCTHEM MPHUCSKHBIX 3acelaresei.
Hampumep, B Pecniybnuke Kazaxctan co3gaHbl M yCHENMIHO JEUCTBYIOT C
2015 roma cneuuMaIM3UpPOBAHHBIE MEXPAMOHHBIE CYIbl MO YrOJOBHBIM
nemam”™ .

[IpennaraeMple U3MEHEHHS 3aKOHOJATEIBCTBA MO CO3JaHUIO CIIECIHAIH-
3UPOBAHHBIX PAMOHHBIX CYJOB IO YIOJIOBHBIM J€JdaM [Jii PacCMOTPEHUS
YrOJIOBHBIX JIeJI C y4YacTUEM MNPUCSHKHBIX 3acelaTesiell  HampaBlIeHbl Ha
JTOCTIDKEHHE CIICIYIONIUX IIeJei: MPEeAOTBPATUTh BO3MOXKHBIC MPOOIEMBI
OpPraHU3alMOHHOTO XapaKTepa NP BBEJICHUM CYJa MPUCSIKHBIX B pPalOHHBIX
Cylax; MPeAOTBPATUTh BO3MOXKHBIC MPOOJIEeMbl (HOPMUPOBAHUS CIIHCKOB
KaHJAUJAATOB B TMPUCSHKHBIE 3acelaTeld MYHULMNAIbHBIX 00pa30BaHUI;
MPEAOTBPATUTh BO3MOXKHBIE MPOOJIEMbI (HOPMUPOBAHUS KOJUIETUU TMPHUCK-
HBIX 3acelareiedl ¢ ydyeToM HWH()OPMHUPOBAHHOCTH HACEJIeHHs] paiioHa O
COBEPUICHHOM NPECTYIUIEHUH, a TAKXKE POICTBEHHBIX U JPYTUX B3aHUMOOT-
HOLLIEHUU TPa)J1aH.

[Ipennoceulkn 111 CO3JaHHUSI MEXKPAWOHHBIX CIEIUATU3UPOBAHHBIX
CYJIOB MO YTOJIOBHBIM J€JIaM JJIsi PACCMOTPEHHMS YTOJOBHBIX JIEN C y4aCTUEM
MPUCSXKHBIX 3aCENaTeNie 3aKpeIUICHbl JEHUCTBYIOIMIMM 3aKOHOJATEIBCTBOM.
@enepanbHbll KOHCTUTYHMOHHBIN 3aK0H OT 07.02.2011 N 1-®K3 «O cynax
oOmel ropucaukuuu B Poccuiickoit ®depepanmu» MNpeaycMaTpUBaeT B
CUCTEME CyJIOB OOLIeld IOPUCAUKIMM Kak MeEXpailloHHble, TaK U
crienpan3upoBanHsie cyasi (4.2 cr.1)*" [8].

405 ®enepanbHbii 3akoH OT 23.06.2016 N 190-®3 "O BHeceHUMH U3MEHEHHUH B YTOJIOBHO-IPOIIECCYAIbHBIN KOJIEKC
Poccuiickoii denepaiyn B CBsI3M ¢ pacUIMpEeHUEM NPUMEHEHUS] HHCTHUTYTa NPHUCSHKHBIX 3acenateneil”// Cobpanue
s3akoHomarenscTBa PO. 2016.N 26 .Yacts 1. Ct. 3859.

406 YronoBHo-TiponieccyanbHblii  koJiekc Pecmybnuku Kazaxcran ot 4 wumrons 2014 roma Ne 231-V
3PK.URL:http://medialaw.asia/posts/10-07-2014/83305.html

Y70 cynax obuielt ropucauknnu B PO: denepansblii koHCTUTYIMOHHBIN 3akoH oT 07. 02. 2011 N 1-®K3 (pex. ot
27.07.2014) // Cobpanue 3akononarenscrea Pd. 2011. N 7. Cr. 900.
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BaxHplM HamnpasjeHUEM IIOATOTOBKM K CyAy NPHUCSKHBIX B PalOHHBIX
cylax sIBIsieTca pa3pabOTKa HayYHO-NPAKTUUYECKUX PEKOMEHAALMN CYIbsIM
PaliOHHBIX CYJIOB I10 PACCMOTPEHUIO YTOJIOBHBIX JI€JI C Y4aCTUEM IIPUCSIKHBIX
3acenareneid. 9TO MOTyT ObITh METOJMYECKHE PEKOMEHAANU BepxoBHOro
Cyna P® unm KpaeBbIX /00JacTHBIX CyJOB Ha OCHOBE aHalIM3a MPAKTUKH
cyla npucskHbiX. Ho BakHee OblIO BHECTH COOTBETCTBYIOIINE YTOUYHEHUS U
u3meHeHnss B IlocranoBnenue Ilnenyma BepxoBHoro Cyma Ne 23 ot 22
HosiOpst 2005 rtoma «O TOpUMEHEHWH CyJaMd  HOPM  YTOJIOBHO-
npoueccyalbHoro kozaekca Poccuiickor @enepanuu, peryJMpyrOLIUX
CYJOIIPOU3BOJCTBO C YyYaCTHEM TMPUCSIKHBIX 3aceaaTesiei» 408 Ot
n3meHeHus: BHeceHbl [locranoBnenuem llnenyma BC P® ot 15 mas 2018
romga Ne 11,

Hcnonp30BaHne CyAbsIMH PAWOHHBIX CYJIOB HayYHO-IIPAKTHYECKHUX
pEeKOMEHJAUMA W TPAKTHKU CyJa OPHUCSHKHBIX KpaeBbIX (0OecreyuT
KAaUYECTBEHHOE  PACCMOTPEHUE YIOJIOBHBIX JI€JI C YYaCTHEM MPUCSIKHBIX

3acenareiici.

%8 TTocranosmenue IIneryma BepxoBHoro Cyma Poccwmiickoit ®enepammmu Ne 23 ot 22 Hos0ps 2005 1. «O
MPUMEHEHUU CyJaMHd HOpPM YTOJIOBHO-IIpOliecCyalbHOTO Kojiekca Poccuiickoit ®enepanuu, peryiupyromux
CYIOTIPOM3BOJCTBO C YIaCTHEM IPHUCSKHBIX 3acefareneid» (¢ m3MeHeHIeM, BHECCHHBIM MocTaHoBNIeHneM [lnenyma
oT 22 nekabps 2015 Ne 59) // Caiit Bepxosroro Cyna P® [3nekrponnsiii pecypc]. URL: http://www.vsrf.ru

9 Tlocranosnenne ITnenyma Bepxosroro Cyma Poccmiickoit ®eneparmi Ne 11 ot 15 mas 2018 roma «O
BHECEHUU W3MEHEHUH B OTHenbHble nocraHoBieHusi [lnenyma BepxoBHoro Cyna Poccuiickoit denepauuu Mo
yroJioBHbIM nenamy //Caiit BepxosHoro Cyna P® [Dnektponnsiit pecypc]. URL: http://www.vsrf.ru
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Kapankesuu E.A.

I'eHe3uc u nepcneKTUBLI PAa3BUTHS APOUTPAKHOTO
NnpoueccyaJbHOro 3aKkoHoaarTebcTea Poccun

[TpoBeaeHHBIE K HACTOSIIIEMY BpeMeHHU pedhOpMbl BO MHOTOM 0(GOPMIIIA
WHCTUTYITHOHAIBHYIO CTOPOHY IMPaBOCYAMs, YTBEPAUB HOBYIO CTPYKTYpPY
CyneOHOM BIacTU. DTa CTPYKTYypa MPOJAOKACT HAXOAUTHCS B ONPEICTICHHOM
IBUKEHWH, OJTHAKO OOIIre €€ KOHTYPHI B IIEJIOM YCTOSIUCH. B TO ke Bpems,
(GyHKIHOHATBHAS CTOPOHA MPABOCYAMS MEHEE OYEBUIHA C BHEUIHEH TOUYKH
3peHusl, HO BIUSIET Ha PE3yNbTaT JESTEIbHOCTH CyIeOHONU CUCTEMBI B LIETIOM.

CyneOHas cucteMa Kak MEXaHHU3M TOCYJIapCTBEHHOW 3allUThl WMEET
OoJpIIOE 3HAYEHUE B JIOOOM MPaBOBOM rocyjapcTtBe. McnomHss poib
OOIIIECTBEHHOTO apOuTpa, OHa 3alllUINAeT OJHOBPEMEHHO Bce cdepbl
IeSTEIPHOCTH, peryinupyembie mpaBoM. Cucrema CyAaeOHBIX OpPraHOB
o0ecreurnBaeT HE3bI0JIEMOCTh OCHOB KOHCTHUTYLIMOHHOTO CTpPOS, OXpaHss
MPaBOTIOPSIOK, €IUHCTBO SKOHOMUYECKOTO TPOCTPAHCTBA, UMYIIIECTBEHHBIE
U HEUMYIIECTBEHHbIC MpaBa TPAXKIAH M IOPUIUYECKUX JIUI, a TaKKe
rapaHTupyeT cBoOOY IKOHOMUUYECKOH JEITEILHOCTH.

CoBpeMEeHHBIN 3Tall COIMHMAIbHO-d)KOHOMHUYECKOT'O Pa3BUTHS CTpPaHbI B
IEJISIX COBEPIICHCTBOBAHUS (PYHKIIMOHAIHHOW CTOPOHBI MPABOCYIUSI CTABUT
nepes; POCCUUCKON CyAeOHON CHCTEMON HOBBIC 3aJaud, K YUCITY KOTOPBIX
OTHOCSITCSI: TIOBBIIIIEHNE KAa4eCTBAa M JIOCTYMMHOCTH MPaBOCYIUS, aBTOPUTETA
cyne6Hol Biactu. B 3TOM CBsI3U, HEOOXOAMMO pEIICHHUE CIEAYIOIINX
pooJIeM.

Cpazy OroBopro, 4YTo s HE BIpaBe W HE XOYy BMEIINBATHCA B
oOcyxaeHne crenupuyeckux mpoOiaeM ASATCIbHOCTH HAIlMOHAJIBLHOU
cynebHol cucteMbl. [IoTOMy OCTaHOBIIOCH TOJBKO Ha HEKOTOPHIX OOIIUX
mpoOieMax, Kacarluxcs apOUTPa)KHOTO MPOIECCYaTbHOTO 3aKOHOATEIb-
CTBa B I€JIOM, U Ha 3aKOHOJATEIbHBIX HMHHUIIMATUBAX COBPEMEHHOCTH,
CIIOCOOCTBYIOIIUX PEIICHUIO BBINIEYKa3aHHBIX Tpobiem. W, dYrtoObl He
OTHUMAaTh y COOPABIINXCS CIUIIIKOM MHOTO BpeMeHH, Oy1y 0003Ha4aTh CBOU
OIICHKH TI0 3TUM MpolIemMaM MaKCUMaIbHO CKaTo.

0 MIpencenarens Apourpaxnoro Cyaa IIpuMOpcKoro kpas
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OnpedeneHue pasymMublx CPOKO8 pacCMOMpeHUsi 0eJl
8 apOUMpPAaMNCHbIX CYOax

CBOEBPEMEHHOCTh PACCMOTPEHUSI W PAa3pELICHUS] CIOPOB SIBISIETCSA
OJIHOM M3 OCHOBHBIX II€JIEd apOUTPaKHOTO CYJONPOU3BOACTBA, B CBA3U C YEM
YCTAaHOBJICHUIO M COOJIIOJIEHUIO CPOKOB B apOUTPaKHOM IpoIiecce TOJKHO
YACIATHCS MOBBIIIEHHOE BHUMAHUE.

COBEpIIECHCTBOBAHUE Pa3PEIIEHUsI HKOHOMHYECKHUX CIIOPOB ITyTEM
BBEJCHUS TMPOLECCYATbHBIX MEXAHW3MOB, HAIIPABJICHHBIX HA YCKOPEHHOE
paccMOTpeHre TpeOOBAHUI MO OMpPENeIEHHBIM KaTeropusiM JIeNl HE JOJHKHO
HUBEJIMPOBaTh HEOOXOAUMOCTh y4yeTa HaJIU4usl CHOpPOB, TPEOYIOMIMX
CJIOKHOW aHaJUTUYECKOM M MpPaBOBOM palOThI, a, CleI0BaTeIbHO, OoJiee
JUTUTENBHBIX CPOKOB PACCMOTPEHUSI JIEIIA.

YCTaHOBIEHUE COKpAILEHHBIX CPOKOB JUIsl YKa3aHHBIX J€l W
MOCIEAYIONIee KX HapyLIEHHE CYJOM MOXET MOPOAUTh YOEKIECHHOCTb
y4acTBYIOIIMX B JI€Jie JIMIl O BOJOKUTE M MEIJIMTEIBHOCTH B CyAcOHOU
JesITeIbHOCTH, Ne(eKkTax B OpraHu3alii CyJeOHOW BJIACTH, POCT UCKOB O
KOMIIEHCAllUM 33 HapyLIECHHWE IIpaBa Ha PAcCMOTPEHHE Jella B Pa3yMHbIN
CPOK, YBEJIMUYEHUE KOJUYECTBA Kajlo0 Ha IeCTBUE CyAeH, U, KaK CIEACTBUE,
K HU3KOMY YPOBHIO OOIIECTBEHHOTO JIOBEPUSI.

B aTON CBA3M, NpU U3MEHEHUH IPOLECCYATBHOTO 3aKOHOAATEIBCTBA
HEOOXOAMMO BbIPA0OTAaTh KOHCTPYKTHUBHBIE MOAXOABl K ONPEACIICHUIO
ONTHUMAJIbHBIX CPOKOB PpPAaCCMOTPEHUS [J€JI WU COBEPUICHHUS OTACIbHBIX
IIPOLIECCYAIBHBIX JECHCTBUMA.

PaGora B 3TOM HampaBieHuu Yyxe mnpojenana BepxoBueiMm Cynom
Poccutickon @enepanuu, KOTOPbIA IMOATOTOBWI U BHEC B ['0CyaapCTBEHHYIO
Hymy ®DenepansHoro Cobpanus Poccuiickori denepanuu 3akoHOMPOESKT No
383208-7 «O BHeceHMM W3MEHEHHW B ['pakIaHCKHWN IPOLECCYaTbHbIN
kogekc Poccuiickoit ®Denepanuu (manee — [TIK P®), ApOutpakubiit
npolueccyainbHbiii kojaekce Poccuiickoit ®enepauun (nanee — AIIK P®),
Koaexc agmMunuctpatuBHoro cynonpousBoactsa Poccurickon denepaunu u
OT/ICJIbHBIE 3aKOHOJlaTeNbHble akThl Poccuiickoit ®enepauun» (nanee —
3aKoHOIpoekT). Ha  HacTosmmii  MOMEHT  3aKOHONPOEKT  MPUHAT
I'ocynapctBenHol /[yMoii B IEpBOM YTEHUMU.

B nensix pemeHus BbllieyKka3aHHOW MpoOIeMbl 3aKOHOMPOEKT COAECPHKUT
PAI IONPABOK, TUIAHUPYETCS:
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— YBEJIMYEHHE CPOKOB PACCMOTPEHHUS apOUTPAKHBIX JIET CYJIOM MEPBOI
MHCTAHIMU C 3 MecsleB 10 6 MecsieB (MpoekTupyemas dacth 1 ctatbu 152
AIIK PO);

— BO3MOJKHOCTbH MPOJJICHHS BBIIICYKa3aHHBIX CPOKOB IpeEACcCEeAaTesIeM
cyJa B CiIy4dasX, yCTaHOBJIEHHbIX 4acThio 2 crtatbu 152 AIIK P®, mo 9
MecsleB (Ha HACTOSIIUMKA MOMEHT MpOIJICHHE BO3MOXKHO Ha CpPOK 10 6
MECSIICB);

— YBEJIMYEHUE CPOKOB PACCMOTPEHHUS JEJ C YYaCTUEM MHOCTPAHHBIX JIUI]
B CIIy4asiX, MPeayCMOTpEHHbIX dacThio 3 ctathu 253 AIIK P®, ¢ 6 mecsaueB
o 1 rona.

Crnenyer OTMETUTh, UTO YKa3aHHOE HE JIMIIAET MpaBa Cy/ MPpU HAIUYUU
BO3MOKHOCTH PAaCCMOTPETH JIEJI0 WUJIU 3asIBJICHUE B 00JIEE CHKAThIe CPOKH.

Upesmepnas HazpysKa cyoeu apoumpaxicHoulx cyoos

AnHanu3 paOoThl CyJ0B MOKA3bIBAET, YTO YCTOMUYMBAs TEHACHIUS pOCTa
qyucia OOpalleHuid B CyIObl M Cy[cOHas Harpys3ka cyaed U pabOOTHHKOB
anmapatoB CyqoB He wu3MeHsercs. JlanpHeWmui poct cyneOHOM U
CIIy>)keOHON Harpy3Kd MOXET MPUBECTH K CHIDKEHHIO KauecTBa CyleOHOU
AEeSTEIbHOCTH, HAPYUIEHUIO TIPaB rpakJaH U OpraHu3aluil Ha pacCMOTPEHUE
UX JIeJ1 B pa3yMHBIE CPOKH OE€CTIPUCTPACTHBIM U HE3aBUCUMBIM CYAOM.

Jnst  pemeHuss ykazaHHOW TpoOJeMbl HE0OXOAMMa ONTHUMH3ALIMS
CylneOHOW Harpys3Kkd, KOTOpas CO3/1aCT JIOMOJHUTEIbHBIE BO3MOKHOCTH IS
Oojee TIIATENBHOM MOATOTOBKM CYJIbM K PAacCMOTPEHHUIO Jen U Oolee
BHHUMATEIbHOMY MCCIIEAOBAHUIO JIOKA3aTEIbCTB B CYACOHBIX 3aceqaHusX;
aKLIEHTUPOBAaHUS BHUMAaHMS CYJbU Ha PAaCCMOTPEHUM CIOXKHBIX JI€1;
COKpAILEHUSI BPEMEHU JIJIsl COCTaBJICHUS Cy/1eOHBIX aKTOB U HAIIPaBJICHUS UX
YYaCTBYIOUIUM B JI€Jie JIMIaM; YMEHBUIEHUSI CPOKOB pPACCMOTPEHUsS MEII;
CKOPEHMIEr0 HAaCTYIUIEHWs IPAaBOBOM ONPEIEICHHOCTH B OTHOLIEHUSAX
CTOPOH, M Kak CJIEJICTBHE, IOBBICUT YPOBEHb NPAaBOBOM 3aIUIIEHHOCTH
rpaXklaH U OpraHu3aruim.

Pemienne Bompoca onTUMHU3AIMU CyneOHOHM Harpy3Kd HEBO3MOXKHO
UCKIIIOUUTENIbHO 3a CYeT WHTEeHCU(UKauuu Tpylda paOOTHUKOB CyaeOHOM
cucteMmbl. HeoOX0 MM KOMIUIEKCHBIA MOAXO0J] K PEIICHUIO 3TON MPOOIEMBI, B
KOTOPOM Ba)XHO€ 3HA4Y€HHE JOJUKHO OBITh OTBEIEHO H3MEHEHMIO
JEHCTBYIOLIEr0 apOUTPaKHOTO MPOLECCYATBHOTO 3aKOHOJATEIbCTBA.
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Opnako, BbIpabOTaHHbBIE HA 3aKOHOIATEILHOM YPOBHE CIIOCOOBI U MEPHI
ONTUMMU3AIMH JEATEIBHOCTU CYJEOHBIX OPTraHOB M CHW)KCHMSI HAarpy3Kd HE
JIOJKHBI TMPUBOJIUTH K oOOpaTHOMY »3(G(eKTy — CHIKEHHUIO KayecTBa
MPaBOCYAMsI U OTPAaHUYCHHUIO peaM3allud MpaB CTOPOH B mporecce. [Ipu
BCEM BaXXHOCTU M 3HAYMMOCTU PEUICHUS MPOOJIeMbl CHUXKEHUSI HArpy3Ku
cyleu, Bce e Haubosiee 3HAYMMOW 3ajJadyenl sABIsIETCS oOOecredYeHue
TJIACHOCTH, TTOBBIIIIEHUE KAYeCTBA M IOCTYITHOCTH MTPaBOCY/IUSI.

OnTUMaNbHBIM IYTEM ONTUMHU3ALMHU CyIeOHOM HArpy3Ku BHJIUTCSA
JalbHEWIee pa3BUTHE B apOUTPAXKHBIX Cylax YIPOIIEHHBIX MPOLEIyp
CYJIOTPOU3BO/ICTBA, MOJOKUTEIBHO 3aPEKOMEHI0BABIINX ce0s Ha MPAKTHKE.

B  memsx peanuzanuMyM  JAHHOTO — HAmpaBlieHUs  pa3pabOTUHKHU
3aKOHOIPOEKTA, B YACTHOCTH, MPEJIararoT:

— YBEIUYHUTh KOJUYECTBO JIEJ, MOISKAIINX PACCMOTPEHHUIO B MOPSIKE
YIOPOIIEHHOTO TPOU3BOJCTBA, 32 CUET YBEJIWYEHHsI MOpOra IEHbl HCKa IO
Ka)XXJIOMy U3 OTAEIbHBIX TPeOOBaHUM, Colep KalIuXcsl B yHKTax 1-4 wactu 1
cratbu 227 AIIK P®;

— COKpaTHTh OCHOBAHUS JUIA TEpeXoja OT YIPOILIEHHOW MpPOIEeayphl
CyIONpPOU3BOJCTBA K PpPAaCCMOTPEHHMIO Jela B OOHmeM  MOpsJKe
(mpoektupyemsbiii myHKT 5 ctatbu 227 AIIK PD).

[TpunsiTHE STOr0 3aKOHOMPOEKTa TIO3BOJUT HE TOJIBKO COKPAaTHUTh
BpeMEHHbIE M (MHAHCOBBIC 3aTpaThl JUI, YYaCTBYIOIIUX B Jeje, HO U
ONTUMU3UPOBATH HATPY3KY Ha CyJeil.

Oobecneuenue e()uH006pa3H020 NOHUMAHUA U NPUMEHEHUS 3AKOHA

N3 npuHIMna :opuauauecKoro paBeHCTBa MPUMEHHUTEIBHO K peaan3aiyu
KOHCTUTYIIMOHHOTO TIpaBa Ha CyJeOHYIO 3alllUTy BBITEKAET TpeOOBaHUE, B
CHWJIy KOTOPOT'O OJIHOPOJHBIE II0 CBOEH IOPUIMYECKON MPUPOAE OTHOLICHUS
JIOJKHBI PETYJIMPOBATHCS OJJMHAKOBBIM 00pa3oM.

B apOutpa)xHOM ® Tpa)XJaHCKOM TPOIECCEe HMEETCS MHOTO OOIIUX
MHCTUTYTOB. OnHako 3HaunTenbHOe ynciio nonoxenut [ TIK PO u AIIK PO
CEPbE3HO «KOHKYpUPYIOT» Apyr ¢ apyroMm. IIpomeccyanbHoe IpaBoO HE
JTOJ>KHO MMETh CYIIECTBEHHBIX PA3JIMUYMil MO OTHOIIEHUSIM, PETYIUPYEMBIM
OJHUM «MaTEPUAIIBHBIM» IIPABOM, IIOCKOJIbKY WHOE CTaBUT B HEPABHOE
MOJIOKEHUE CYOBEKTOB JaHHBIX OTHOIEHWH. bosee Toro, pasnuuusi B
TPXJTAHCKOM W apOUTPaKHOM CYJIOIPOU3BOJCTBE 3aTPYAHSIIOT MOHMMAaHUE
YYaCTBYIOILIUX B JI€J€ JIAL OTHOCUTEIBHO IIPAaBUJI CYJONPOM3BOJCTBA,
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UMEIOIMUXCA Yy HHUX TpaBaXx M OOS3aHHOCTSAX, CO3/1a€T BO3MOKHOCTH
MPOTUBOPEYMBOrO U  MPOU3BOJBHOTO  TOJIKOBAHMSI  MPOIECCYaTbHOTO
3aKOHOJATENbCTBA YYaCTHHKAaMH Ipolecca. Takoe «HEJONOHUMAaHHE
YCIIOXKHSET BEJEHHE Tpollecca, HE CIIOCOOCTBYET PACCMOTPEHHUIO Jelia B
pasymHble cpoku. Creayer OTMETUTh, YTO B YCIOBHUSX HAIAYHUA
«KOHKYPHUPYIOIIUX» HOPM HEBO3MOXHO JOOUTHCS U EIUHCTBA CYJeOHOU
MPAKTUKU OTHOCUTEJIHHO MPUMEHEHHUS MPOIECCYyaTbHOI0 3aKOHOIaTEIbCTRA.

B o10if cBsi3um moBbImIeHHE 3(P(HEKTUBHOCTH POCCHUHCKOTO  CYIO-
MPOU3BOJACTBA MOXET OBITh OCYIIECTBJIEHO 3a CYeT YHHU(UKAIUU
IrPXJIAHCKOTO W apOUTPaXKHOTO TMPOLECCYaTbHOTO 3aKOHOJIATEIbCTBA.
Bmecte ¢ TeMm, mpolieccyaqbHOE 3aKOHOJATEIbCTBO HE JIOJHDKHO OBITh
€MHOOOPA3HBIM, TMPU €ro MOJCPHHU3AIMNN HEOOXOJMMO TAKXKE YUYUTHIBATH
cnenuguKy TpakAaHCKOTO M  apOUTPaKHOTO  CYJONPOU3BOJICTBA B
oTnensHOCTH. Bo m3bexanue HapylieHus TpaBa IpakIaHWHA Ha CYJIeOHYIO
3alUTy, MPEAYCMOTPEHHOr0 YacThio 1 crtaten 46 Koncruryuuu Poccuiickoit
®denepanuu, 1eJ1€cO00pa3HO PACCMOTPETh BOMPOC MMEHHO O MO3TaIHOU
yHUDUKAINKU ACHCTBYIOIIETO 3aKOHO/IaTeIbCTRA.

B wacTtHOCTH, B 3aKOHONPOEKTE MPEIOIaracTcsi Ha HaCTOSIIIUHA MOMEHT
YHU(PUIIUPOBATH TMOJIOKEHUS, Kacaroluecs MHCTUTYTa OTBOJIA; BKJIIOUUTH B
AIIK P® u I'TIK P® nomomHuTeIbHOE OCHOBAHUE JUISI OCBOOOXKIEHUS OT
JIOKa3bIBAHUS, a TaKXKe TMoJIokeHus, chopmyiupoBaHHbie [lnenymom
Bepxosnoro Cygpa Poccuiickoii ®exnepanuu B pa3biCHEHUAX IO
MIPUMEHEHUIO 3aKOHOJIaTeNIbCTBA O BO3MEIICHUM H3AEPIKEK, CBA3aHHBIX C
paccmotpennem aena (myHKT 6, 30 IloctanoBnenust Ilnenyma BepxoBHOro
Cyna P® ot 21.01.2016 Ne 1).

[IpencraBigeTcsi, 4TO yKa3aHHbBIE IIArd SIBISAIOTCS HE MOCIECIHUMHU Ha
MyTU K YHUPUKAIUU JEHCTBYIOIIETO MPOIIECCYyalbHOTO 3aKOHO/1aTEIbCTBRA.

Omkas3 6 cyOeOHOU 3awume 8 ciyyae chopa 0 KOMnemeHyuu

B crnoxuBmuxcs B nepuon aud@epeHnuanuu  3BEHbEB CYIAEOHOU
CUCTEMBI (CyAOB OOIIEH IOPUCAMKINA U apOUTPAKHBIX CYAOB) MPABOBBIX
peanusx JIEeUCTBYIOIIEee MpolecCyalbHOE 3aKoHOAaTehCTBO PD mpuobdpesno
MpUCYIllee ITOMY MPOIECCY CBOMCTBO: 3alpeT Ha pPacCMOTpPEHHE Jelia B
CIydae OTCYTCTBHS COOTBETCTBYIOIICH KommeTreHIuu cyaa. ClieacTtBuem
JAHHOTO 3ampeTra SIBISUTUCH MO0 OTKa3 B MPUHITHH HCKOBOTO 3asiBICHUS
(3asiBiIeHuUs), MO0 MpEKpalleHue MPOU3BOJCTBA MO €Ty, €CIU OTCYTCTBUE
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KOMIIETCHIIUM BBISIBIICHO CYJOM TIOCJIE€ MPUHSITUS HMCKOBOTO 3asBJICHHUS
(3asABiI€HUs) K MPOU3BOACTBY. JlaHHBIE HOPMBI 3aKPEIICHbI, B YACTHOCTH, B
nyHkte 1 gactu 1 craten 127.1 u nynkre 1 wactu 1 crateu 150 AIIK PO.
NmenHO TakoW MOPSAJOK NPUBOAUT K HAIMYMIO BO3MOXKHOCTHM OTKa3a B
CyneOHOM 3aluTe B Clydyae BOZHUKHOBEHHUS CIOpa O KOMIETEHIMU MEXIY
CyJIOM OOIIEH FOPUCAUKIINU U apOUTPAKHBIM CYIOM.

OO0beaMHEHNE CYJIOB Ha COBPEMEHHOM JTane pa3BUTHUS CYJeOHOM
CHUCTEMBI MO3BOJISIET BOIUIOTUTh MHOM MOJXOJ, B COOTBETCTBHU KOTOPHIM
cyal oOmed IOpUCAUKIMM WIM  apOUTPaXHBIM  cyld, OHMHUOOYHO
BO30YyIUBIIIME TPOM3BOJICTBO TO ey, HE OTHECEHHOMY K HX
KOMIETEHIINM, HAMpaBisOT JAeN0 JJIsi PacCMOTPEHUs B CyI ApYyrou
cyaeOHoM mojacucteMbl. J{aHHBIA MOAXOJ B YaCTHOCTU MPEIIOXKEH B
npoektupyemon yactu 4 crateu 39 AIIK PO.

VYka3zaHHasi T1paBoBasi KOHCTPYKIUS Hapsigy C  HCKIHOYECHHEM
BO3MO>KHOCTH OTKa3a B CyJ€OHOM 3alllUTe B Cliydae BOSHUKHOBEHHUS CIOpa O
KOMIIETEHIIMM,  CIOCOOCTBYET  CO3JJaHHIO  HENPEPBIBHOIO  Ipolecca
pacCMOTpEHMS 3asBJICHHBIX TpEOOBaHUN B Cilydyae NPUHATHS €ro K
MIPOU3BOACTBY, PEATU3AIMU [IPAB CTOPOH HA CYJIONPOU3BOJICTBO B PA3yMHBIil
CPOK U, KaK CJIEJCTBHE, MOBBIIMICHUIO KAYECTBA U IOCTYITHOCTH MPaBOCY IUS.

B 3akio4eHue enie pas noJYepkHy, 4YTO HA COBPEMEHHOM 3Tane nepen
HaIllUM TOCYAapCTBOM CTOSIT HEMPOCThIE 3aJaud TOBBIIICHUS] KauyecTBa U
JOCTYITHOCTH TPABOCYIUs, aBTOpUTETa CylAeOHOU Bmacth. 1 OTHIOAL HE
MPU3BIBAIO K PEBOJIIOIIMOHHBIM U3MEHEHUSIM B 3TOM cepe. Bear B cutyanuu
PE3KOTO U KapAMHAIBHOTO pePOPMUPOBAHUS PUCK OMIMOOK OCOOEHHO BETHK,
a LeHa OMMOOK — HCKIIIOUYHUTENIbHO BBICOKA. S TOBOPIO JIMIIBL O TOM, YTO
MOHUMAaHUE CYIIECTBYIOIIUX MPOOJIEM SIBIACTCS MEPBBIM IIaroM Ha MYTH K
UX PEIICHUIO.
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411
Omenvanenxko M.E.
HexoTopble acneKkThl perjiaMmeHTanuyu U GYHKIMOHUPOBAHUSA Cy1a
NPUCSIKHBIX B cOBpeMeHHoU Poccnu

Camoii nmelicTBeHHON (OpMON peanm3alid KOHCTHUTYIIHOHHOTO IpaBa
rpaaaH ydacTusi B oTipaBieHun npaBocyaus (4. 5 cr. 31 Koncrurynun P®D)
SIBISICTCS CYJI C Y4ACTHEM IIPHUCSHKHBIX 3acenaTencii * .

Emé no 3akperuieHuss NaHHOTO TIOJIOKEHHs] B OCHOBHOM 3aKOHE
rocy/IapCTBa WHCTUTYT CyJa MPUCSIKHBIX 3acefaresied ObLl 3aKpervieH B
3akone Poccuiickoit @enepanuu ot 16 urons 1993 r. «O BHeCEHUM M3MEHEHUN
1 nononHenuii B 3akon PCOCP «O cynoycrpoiicree PCOCPy, YK PCOCP *°,
B KOTOpOM nosBuiics pasnen X «[pou3BoAcTBO B Cyle NPUCSIKHBIX).

Nnes BO3pokIeHUS Cy/1a MPUCSKHBIX 3aceIareied BO3HUKIIA emie B 1989

414
. CBoe HOpMaTuMBHOE

r. Ha nepBoM Cnbe3ne Haponsbix nernyratoB CCCP
3akperieHue oHa noiydwia B OcHoBax 3akoHopaarenscTtBa Coroza CCP u
COIO3HBIX pecryOiIuK o cymoycrpoiictee '~ u 3akome CCCP o BHeceHuu
n3MeHeHni B OCHOBBI YTOJI0BHOTO cyaonpon3BoacTBa Coro3za CCP u coro3HbIX
pecry6muk *'°,

YKkazaHHbIE HOPMATUBHO-IIPABOBBIE AKThI MPEAYCMOTPEIN BO3ZMOKHOCTb
NPUHATUSL  CYJAOM TPUCSKHBIX  (PAaCUIUPEHHOW  KOJUIETHEW  HapOIHBIX
3aceqaTeneil) PpelieHds O BHHOBHOCTH MOACYAUMOrO B  COBEPIICHUH
MIPECTYIUICHUS, 3a COBEPIICHHE KOTOPOro NPEIyCMOTpPEHAa CMEpTHash Ka3Hb
60 nuIeHre cBoGO B! Ha CpoK cBbime 10 mer” .

B mocnenyromnemM MHCTUTYT PacCMOTPEHUSI YTOJOBHBIX JIEN C Y4acTHEM
MPUCSKHBIX 3acenatencii 6bu1 3akpermien B YIIK Pd 2001 r.*'®) a craryc

o 41
MMPUCAKHBIX 3aCCAaTCIICU PCTIIAMCHTHPOBAH CIICHHUAJIbHBIM 3aKOHOM 9.

4l Crapmii npernosaBarens Kageapsl YroJIOBHO-ITPABOBBIX TUCHUILIMH MHCTHTYTa ipaBa BI'YOC.
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2016. Ne 5. C. 118-121.
3
Hynko H.A. Haydanoe o0ocHOBaHME M 3aKOHOJATEIIFHOE 3aKPEIUICHUE MJICH BO3POXKICHUS CyAa MPHUCSKHBIX B

Poccun // I3BecTrst AnTaiickoro rocymapcTBeHHOro yuuepcurera. 2014, Ne 2-1 (82). C. 104-109.

1% 06 ocHOBHBIX HanpaBieHusix BHyTpeHHeill u BHemHed nomutuku CCCP: Ilocranonenne CHJII CCCP ot
09.06.1989 // Benomoctu CHJZ] CCCP 1 BC CCCP. 1989. Ne 3. Cr. 52.

5 Ocroser 3akonomatensetBa Coroza CCP 1 COIOHBIX peciydiuk o cymoyctpoiictBe, npuHsatet BC CCCP
13.11.1989. Ne 756-1 (BBCC 90-1).

416 O pHeceHMH M3MEHEHHH U nororHeHn B OCHOBBI yronoBHOTo cynompomn3BojactBa Corosa CCP u coro3HBIX
pecnyomuk: 3akor CCCP ot 10.04.1990. Ne 1423-1 // Bemomoctu CHJ] u BC CCCP. 1990. Ne 16. Cr. 270.

7 Kocranos 10. Cya MpuCSHKHBIX - 3a 1 ipoTHB // ColpamicTiaeckas 3akoHHocTs. 1991, Ne 4. C. 11-14.

18 yronosHo-mponeccyansHbIit koxeke Poceniickoit dexeparmn ot 18.12.2001 Ne 174-®3 (1o coct. Ha 30.10.2018)
// Cobpanue 3akoHozaatesbera Poccuiickoit denepartyn ot 24.12.2001. Ne 52 (wacts I). Cr. 492.
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Cya ¢ yyacTuem IpHCSHKHBIX 3acelaTeNield B COBpeMeHHOM Poccuun Havan
neictBoBath ¢ 01.11.1993 B MockoBckoii, IMBaHoBckol, Ps3aHckolli u
CapaToBckoit 00J1aCTsIX, a MEePBBIN CYICOHBIN MPOIECC C YIACTHEM ITPUCSHKHBIX
3acenarenen cocrosuics 15.12.1993 B r. CapaTtoBe 20,

NHbIMU clloBaMH, C MOMEHTa Hadaia oOcyxiaeHuss B 1989 r. unmeun
BO3POXKACHUS MHCTUTYTA CyJa C Y4aCTHEM MPUCSHKHBIX 3acemarened u A0
Havajia e€ peaju3aluy npomuio oonee 4 Jer.

BBenmenne cyma ¢ y4yacTHeM TNPUCSKHBIX 3acedaTelied Ha BCEM
tepputopun Poccuiickoit denepanyy MpoxXoausio IMOCTENEHHO U 3aBEPILINIOCH
toabko 01.01.2010, yxxe nocne BBenenus B aericteue YIIK PO 2001 r.

[ToaTamHOCTh BBEACHUS Cyla TPHUCSKHBIX ObUIa XapakTepHa W JUIS

cyne6Hoit pedopmsr 1864 T. !

, TIpM TPOBEACHUM KOTOPOM CHAdajla Cy[
MIPUCSKHBIX YUPEOWIM TOIBKO B MOCKOBCKOM, Biamumupckoi, Ps3aHckow,
Teepckont, Tynbckoi, Spocnasckoii, Cankt-IletrepOyprckoii, IlckoBckol u
Hogsropojckoii rydepHusix 2 JTtoBOIBITHO, 4YTO B coBpeMeHHOn Poccuu
CJIOXKHJIACh TaKasl K€ CUTYyaIlusl ¥ JaHHas (opma CyI0mpOn3BOICTBA MOSIBUIIACH
IIPAKTUYECKU B TEX K€ PETMOHAX, 4TO U B apckou Poccun.

Jlymaercs, 4TO NOCTENEHHOCTh BBEICHUS HMHCTUTYTA CyJa C Y4aCTHEM
NPUCSKHBIX — 3acenarenieid  OoOyCIIOBJIEHA  CJIOKHOCTBIO — 3TOM  OpMBI
CYIOTOBOPEHHSI M1 HEOOXOJUMOCTBIO MPOBENIEHHs OOJIBIION NpeABaApUTETHLHON
paboThl: TOATOTOBKA CYJEHCKOTr0 KOpIyca K MPEACTOSIIUM H3MEHEHUSM;
oOy4yeHHEe TMpeJICTABUTENEH CTOPOHBI TOCYAapCTBEHHOIO OOBHHEHUS U
a/IBOKAaTyphl; MaTepUAIbHO-TEXHUYECKOE IMEPEOCHAIllEHuEe, O00YyCTpOHCTBO

423
Kpome Toro, Ha BBeneHre M PyHKIIMOHUPOBAHUE Cy/A C

3IaHUU CyJa U Op.
Y4aCTHUEM TPUCSHKHBIX 3aCEIATENEH BIMSET MOJIUTHYECKAs CUTyallUs, B TOM

yuclie B KOHKPETHhIX peruoHax. Tak, B YeueHckoit PecnyOmmke wu3-3a

Y90 npueskHBIX 3acemaremsx (deepanbHBIX CyZOB 00medl ropucaukumm B Poccmiickoii ®eneparuu:
®enepanpublii 3akoH Poccuiickolt @enepaunn or 20.08.2004 Ne 113-@3 (o coct. Ha 01.07.2017) // Cobpanue
3akoHoatenbcTBa Poccuiickoit @enepanun ot 23.08.2004. Ne 34, Cr. 3528.

420 3aBpuna E.E. Vcropus BO3HHKHOBEHHS W Pa3BUTHSA CyAa MPHUCSKHBIX B Poccum // HeBonmHCKHE YTEHUS.
Bompocsl  cOBEpLICHCTBOBaHUS BBICIIET0 IOPUIMYECKOTO O0pa3oBaHMsS Ha COBPEMEHHOM JTale COOpHUK
MaTepraioB MexXIyHapOAHOW HAyYHO-TPAaKTHIECKOH KOH(pEpEHINH, OCBAMEHHOH 210-1eTHio co THS pOKICHUSI
K.A. HeBonuna, 85-neruto Yuusepcurera mmenu O.E. Kyrapuna (MITOA) u 45-netmro Bousro-Bsrckoro
nHctutyTa (Prunuana) Yausepcurera umenu O.E. Kyraduna (MI'FOA). 2017. C. 34-38.

421 Tlemmuen A.A. [eproan3amus ucTopuu cyna MpUCsHKHBIX B Poccun // XKypran poccmiickoro mpasa. 2001. Ne 7.
C. 137-150.

22 Bepemarnna A.B. 3amerku o cyje npucskHBIX B Pocenn // Ussectns By3oB. IIpaBosenenne. 2005. Ne 6. C. 207-
219.

2 Bepemarnna A.B., Omenbsenko M.E. Peoprammsarust yeTpoiicTBa n paGoThI TOPOACKHX (PaiiOHHBIX) CYIOB B
CBsI3M C pedOopMHpOBAHMEM HHCTHTYTAa MPHUCSHKHBIX 3acenareneil / Teppuropusi HOBBIX BO3MOXKHOCTeH. BecTHHK
BramBOCTOKCKOTO rOCYAapCTBEHHOI'O YHUBEpCUTETa SKOHOMUKH U cepBuca. 2018. T. 10. Ne 1 (40). C. 84-92.
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YPE3BBIYANHOTO TOJIOKEHUSI U PEXHAMA KOHTPTEPPOPUCTUUYECKON ONepanuu
CyJl C Y4aCTHEM NPUCSKHBIX 3aceaaresnier nosasuics Toiasko ¢ 01.01.2010.

[Ipencrapinsiercs, 4YTO MOJHOIEHHO (PYHKIITMOHHPOBATH CYJl C Y4aCTHEM
MPUCSHKHBIX 3acenarenied Hadaln juiib B 2010 1., “MEHHO TOrjga MpOUCXOIUT
YBEIIMYCHUE KOJIMYECTBA YIOJOBHBIX JIEJ, PACCMOTPEHHBIX C YYACTHUEM
MIPUCSDKHBIX — 3acefiaTesiel, HEeCMOTPS Ha CHIDKEHHE OOIero uuciaa e,
MMEBLINXCA B IMPOU3BOACTBE Ccyn0B Poccuiickon Penepanmu. Takas JuHaMKKa
coXpaHsiachk BIIIOTH 10 2013 T.

TenaeHuMsa pocTa U CHUKEHUS JIE], PACCMOTPEHHBIX CYJIOM C y4aCTUEM
MPUCSKHBIX 3ace/laTeNel, HarsiJHO WILTIOCTPUPYIOTCS Cy1I€0HOM CTaTUCTUKOM
(cm. puc. 1).

0)14% 1404
P R —y o wcny
7 '11% 0,11% i,
0,10%
’ 09%
4 o 0-05% 0,06% no 4ncny
% 0,06% 9 9 N — nen
0.05% 0,05%2.06%. 0,06% 0,06%0.06% 0 07%

~-0.04% 003% 0,03% 0.03%

2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017

Puc. 1. Konmn4ecTBO pacCMOTPEHHBIX JI€JT C Y4aCTUEM MPUCSKHBIX 3aceaTeren
<\ 424
B PO (2007-2017) (B % oT 00111€T0 KOIMYeCcTBA TOCTAHOBJICHHBIX PEIICHUN)

VYBenuueHnue KOJIMYECTBA YIOJOBHBIX JEJI, PACCMOTPEHHBIX CYIOM C
yuacTueM mnpucsbkHbix 3acemareneit B 2010-2013 rr., ObUIO CONPSIKEHO C
POCTOM BBIHOCHMBIX OIPaBAATEIbHBIX IPUTOBOPOB.

B nocnenyromieM cuTyauus U3MEHWIACh, U PENPECCHUS CYJIOB C y4aCTHEM
MIPUCSHKHBIX 3acenarenen yemnmiack (cM. puc. 2). [Tocne 2013 r. HameTnnaces u
COXPaHMJIACh IO HACTOSIIIETO BPEMEHH TEHJICHIUSI CHIKEHUS OPaBIaTEeIbHBIX
MPUTOBOPOB, BHIHOCUMBIX KaK MPO(PECCHOHATBHBIMU CYIIbSIMU, TaK U CYJOM C
ydacTheM TMPUCSHKHBIX 3acenarenied (cM. puc. 2). Ilpm stomM TpeHn Ha
YMEHBIICHNE 4YHCIa ONpPaBAATEIbHBIX MPUTOBOPOB Ui MPOPECCHOHATBHBIX
CyIEH U CyZIOB C y4acTHEM MPHUCKHBIX 3aceAareyell UMeeT pa3Hylo TUHAMUKY.
Ecim 111 KOPOHHBIX CYJIOB OH HOCHT CIJIQXKEHHBIN XapakTep, TO JJIS CYJOB C
y4acTHEM MPUCSHKHBIX 3acefaresiell OH CKauKoOOpa3eH.

24 3n16ch W fanee JaHHBIC B QMArpaMMax M TabJIMIAX MPHBEICHBI M0 cBeaeHmsiM CyneGHOro JlemapraMeHTa npu
BepxosHoMm Cyne P® URL: http://www.cdep.ru/index.php?id=79&item=3832 (nara obparuenus: 14.11.2018).
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Puc. 2. KonmudecTBO BBIHECEHHBIX ONMPaBaTENIbHBIX TPUTrOBOPOB B PD (2007-2018)
.\ 425
(% ot 00111ero KOMM4eCTBa MOCTAHOBJICHHBIX PEIICHUI)

OnHOM W3 TNPUYMH PE3KOro CHIKEHUS O00bEMA paccMaTpUBacMbIX C
Y4aCTHEM IPUCSHKHBIX 3aCENATEIEH YTOJOBHBIX JEN SBISCTCA U3BATHE U3 UX
NOJICYTHOCTA HEKOTOPBIX KaTEropvil MpecTyIuleHUH (CBS3aHHBIX C OpraHU-
3alel HE3aKOHHOTO BOOPYXKEHHOTO (DOPMHUPOBAHUS, B KOTOPBIX COIEPIKATCS
CBEIEHUs O TOCYJApPCTBEHHOW TalHe, IMPECTYIUIEHUs MPOTUB IIOJIOBOU
20 IIpouecc
OTPaHUYEHHUs MOJCYAHOCTH CyJIa C YYaCTHUEM IPUCSKHBIX HAMETWICA IOYTH

HCIIPUKOCHOBCHHOCTH HCCOBCPHICHHOJICTHUX W JCI H I[p)

cpa3y 1ocie MOsBIEHUsI 3TONH (POpMbI CyAOrOBOpEHHMsI, HO HanOoJiee aKTHUBHO
aT0 mpoucxoawio B repuo ¢ 2008 mo 2013 r. Kak pe3ynbrar, ux noacy1HOCTh
ymenpmmmack k 2013 . mpumepro Ha 64 % **7. Takoil mpHEM CHIKSHHS
KOJIMYECTBA OINPABJATENIbHBIX BEPAUKTOB MPUCSKHBIX HE HOB. DTUM METOAOM
T0JTh30BAJIOCH M LIAPCKOE IPABHTEIIBCTRO .

[To muenuto B. B. KonnHa cokparienrue nojacyIHOCTH CyAa C y4aCcTUEM
MIPUCSKHBIX 3aceaTesieil OTPakaeT «...CTPEMIICHUE BJIACTH OIPaHUYHTH IIPABO
HapoJa ...Ha YIpaBJIEHUE TOCYAAPCTBOM...» TIPH  «...OCYILIECTBICHUU
npaBocyausa. llpuumna ...ogHa: Oonblloe, Ha  B3MIAJ BIACTH U

425
3neck u nanee qansele mo 2018 r. npuBeIeHHI 3a EPBOE MOJTYTOTHE.
426 0 pHeceHnm u3McHeEHMI B VYronoBHo-nponeccyanbHblil kojeke Poccuiickoit ®enepanuu u cratbu 1 u 3
®enepanbHOro 3akoHa «O BHECEHMHM MU3MEHEHHH B YTOJOBHO-TIpoLEcCyallbHBIA Kojeke Poccuiickoit denepanmu u
MIPU3HAHWN YTPATHUBIIAMH CHIIy OTHCNBHBIX 3aKOHONATENBHBIX aKTOB (ITIOJIOKEHWH 3aKOHOIATENHHBIX aKTOB)
Poccuiickoit ®enepanur» 10 BOIPOCAM COBEPIICHCTBOBAHWS MPOLEAYPHl ANEUISIAOHHOTO IPOU3BOICTBA:
Ddenepanphbiii 3ak0H 0T 23.07.2013 Ne 217- @3 // Cobpanue 3akoHomarenscrea PO. 2013. Ne 30. Y. I. Cr. 4050; O
BHECECHIH M3MCHEHHUH B OTIENBbHBIC 3aKOHOAATeIbHBIC akThl Poccuiickoit Denmepanuil B METISIX COBEPIICHCTBOBAHIS
NpaB MOTEPIEBIINX B YrOJOBHOM cynonpousBojacTee: DenepainbHblii 3akon ot 28.12.2013 Ne 432-03 // Cobpanue
3akoHoyarenbctBa P, 30.12.2013. Ne 52 (gacts I) Cr. 6997.
4 o o
7 ITo 2008 T. CymOM ¢ ydacTHEM MPHUCHKHBIX 3aceIaTeNell PacCMaTPHBAoch 47 COCTABOB MPECTYIUIeHHU, a B 2013 T.
Bcero 17 cocTaBoB.
428 .
Bepemaruna A.B. CmocoObl OTrpaHHYEHHS CaMOCTOSTCIBHOCTH CyACOHOW BIIACTH B JIOPEBOJIOIMOHHOM
3akoHomatenscTBe // IlpaBo u monutuka. 2014, Ne7. C.1033-1041.
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429
IIPABOOXPAHUTEIILHBIX OPraHOB, KOJIMYECTBO OIPABAATEIIbHBIX [IPUTOBOPOBY .

IIpn sTOoM, kKak copaBegmuBo otMmedaer B. B. Konun, cyn ¢ ywactuem
NPUCSKHBIX 3aceAaTenell — MHCTUTYT TPaXKIaHCKOTO OOIIECTBA, MO3BOJISIOIINNA
«...clenaTh CyJAeOHYIO CHCTeMy O0oJjiee OTKPBITOM, OoJjiee CIpaBeIIMBOM,
MOJHSTH €¢ ABTOPHTET» ..

ConocTaBiieHHE JaHHBIX PACCMOTPEHUSI YrOJIOBHBIX J€JI C Yy4acTUEM
MPUCSHKHBIX 3acefaresied B IAapcKkol M coBpeMeHHoM Poccun mo3BossieT
MPUMTH K BBIBOJY O €IMHOW 3aKOHOMEPHOCTH — YCHUJICHHE PENPECCHH Cyaa
MPUCSHKHBIX (C yJacTHEM TMPHUCSKHBIX 3aceaaresiel). PempeccuBHOCTh 3TOro
cyna B napcko Poccum cocrapmsna B 1873-78 rr. 64,3%, a KOpOHHOTO —
72,6%. ©*'. B coBpemennoii Poccuu pernpeccust ewié sxécrde (cM. Tabmmiy 1).

Tabnuya 1
KonunyecTBO BbIHECEHHBIX 00BUHHUTEILHBIX IPUTOBOPOB B P®D
(2007-2018 rr.) (%)

rof [TpodeccnonambHbIMU CynoM NpUCSKHBIX
CYAbSIMU 3acearenei
2007 97,84 79,54
2008 97,41 79,53
2009 97,76 81,54
2010 97,51 83,18
2011 97,29 85,03
2012 97,98 84,0
2013 98,12 78,91
2014 98,25 87,33
2015 98,5 86,06
2016 98,37 85,51
2017 99,38 89,42
1 mosyronue
2018 97,84 79,54

2 Konnn B.B. HekoTtopeie Bompockl uctopuu Poccuiickoro cyzna ¢ y4acTHEM IIPUCSIKHBIX 3acefareicil U ero
3HAa4YCHHE JJISI COBPEMEHHOTO YroyioBHOro cymomnpousBoncTtsa / B.B. Konnn, U.H. DcmanToBud // Anokat. 2013.
Ne 9. -C.23.

9 Kounn B.B. Vkas. cou. C. 23.

! Nlemmruen A.A. Poccuiickuii Cy/1 IPUCSKHBIX: UCTOPHS M COBPEMEHHOCTE: YueGHoe mocoGue. H. Hosropom: Msz-
Bo HI'TIY. 2000. C. 12.
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B npennaraemoii myOnvKanyy Mbl HE CTaBWJIM CBOEH 3aJjayeil BHISIBUTH
MPUYMHBl 3TOM 3aKOHOMEPHOCTH, OTMETUM JIMIIb JBa MOMEHTa. 1.
Bo3pacranne kapaTenbHOW COCTAaBISIIOLIEH B PEMICHHUSIX CYAOB C YYaCTHEM
MIPUCSDKHBIX 3acenaresield ObUIo, MOBTOPUMCS, XapaKTePHO W ISl IapCKOM
Poccun. 2. OTtyacT 3TO MOXKET OBbITh OOBSCHEHO HApaOOTKOW OIbITa IO
pa3penIeHUI0 YroJIOBHBIX JIEJT C MPUBJICYCHUEM «CY/ICH OT Hapoay.

Ecimu comocTaBuTh pENpecCMBHOCTh Cy/la C y4acTHEM MPUCSKHBIX
3aceaTresyieil B peTHOHAX ¢ OOIIEPOCCHICKUMHE TTOKA3aTESIMUA, TO 3TH SIBICHUS
HE BCErja COmocTaBUMbI (CM. puc. 3). MOXHO NMPEeANoI0KUTh, YTO TIPUUYUHBI
3aKIIIOYAIOTCS. B OCOOCHHOCTSIX HMEIOIIUMXCSA B CYOBEKT€ YCTaHOBOK
(oTcyTcTBHE ONpaBAaTEIbLHBIX MPUTroBOpoB B Pecrnybnmuke Caxa (Skyrtus)), a
TAK)K€ WHJIMBUIYAIbHBIMU XAPAKTEPUCTUKAMU PACCMOTPEHHBIX YTOJOBHBIX
JIeJI B TOT WJIM UHOM T'OJ.

10,58
109 12,67 Lk 14,49

62,50
31,25

12,50

2013 2014 2015 2016 2017

B Pecny6nuka (Caxa) AryTua B MNPUMOPCKUIA Kpa XabapoBcKUit Kpa

B Kemeposckana obnactb B ANTalCKUIA Kpa Poccuiickana ®epgepaumn

Puc. 3. KonmndecTBo onpaBAaTeabHbIX IIPUTOBOPOB, IOCTAHOBIEHHBIX CYAOM C
yYacTHeM TMPUCSHKHBIX 3acenaresieid B HeKoTophix cyobekTax [IBOO u CDO (%)

Takum oOpa3om, MPECTABICHHBIE CTATUCTUYECKUE JIAaHHBIE OTPAXKAIOT
IMHAMUKY Pa3BUTHS CYJOTOBOPEHHUSI C Y4YaCTHEM MPHUCSKHBIX 3aceiarelie,
KOTOpasi COTIOCTaBUMAa C TPOIIECCaMU, TPOUCXOIUBIIUMHU B IOPEBOIOLMOHHOM
Poccun, Hanmpumep, B 4YacTH OrpaHUYEHUs TMOACYJHOCTH W YCUJIEHUS
pENPECCHH.
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Pexoeckuii A.®. ©

00 3BOJIIOIIMY NPUHIIMIIA HENMPEPHIBHOCTH CYyAe0HOT 0
pa3ouparteJbCTBa B YT0JIOBHOM npouecce Poccun

[IpyHUKIT HENPEPBIBHOCTH CYAEOHOr0 pa30OMpaTenbCcTBa ObUI M3BECTEH
YTrOJIOBHOMY cyaorpou3BoicTBy Poccuu ¢ 1984 rona.

B VYcraBe yronoBHOTo cygonpou3BOICTBA TOTO BPEMEHU B CT. 633 ObLIO
ckazaHo: «CynebHoe 3acefaHue MO KaKIOMY AeNy JAOHKHO MPOUCXOIUTH
HEIPEPBIBHO, 3a HCKJIIOYEHWEM BpPEMEHH, HEOOXOAMMOrO sl OTIOXHO-
BEHUs» . JIAHHBIM HOPMATHBHBIM IOJOKEHHEM PYKOBOACTBOBAIHCH CY/IBI
Poccuiickon nmnepun BIuiots 10 1917 roxa.

B coBerckuil mepuoJ NPUHIMI HENPEPHIBHOCTU CyneOHOro pa3dupa-
TEJIbCTBA B YIOJIOBHOM CYJOIPOMU3BOACTBE OBUI COXpPaHEH BO BCEX TpeEX
yroJ0oBHO-TIpoIieccyanbHbIX kojaekcax PCOCP (1922 roma — c¢1.262, 1923
roaa — ct. 258, 1960 rona — 4. 2 cr. 240) npakTUYECKU B HEU3MEHHOM BUJIE.

Tak, B c1.240 VIIK PC®CP B 4yactu BTOpOH OBUIO 3aKpEIICHO
cienytomee mnonoxeHue: «CyneOHoe 3acefaHue IO KaXIAOMY ey
MPOUCXOAUT HENPEPHIBHO, KPOME BPEMEHH, HA3HAYEHHOIO JJis OTIbIXA.
PaccmoTpeHne TeMu Ke CyapIMU IPYTHX AN paHee OKOHYAHHUS CIYyIIaHUS
HA4yaToro Jeljia He JOIMYCKaeTCs».

B tekcre aeiictByroniero YIIK P® 2001 roga npuHIMI HEMPEPHIBHOCTH
cyneOHOro pa3OuparesbcTBa HE YIIOMUHAETCS HU KaK MPUHIMI YTOJOBHOIO
mpolecca, HM Kak 0JIHO M3 o0ILIuX yCIOBUM Cy1eOHOr0 pa30uparenbCTBa.

B coBpeMEHHOM POCCHICKOM MPOLECCYyaIbHOM 3aKOHOAATENIbCTBE — B
I'TIK, AKIT u KAC — 3T0T npuHUMII TakKe HE ynoMuHaetcs. Mckirouenuem
ABJISIETCS. KOHCTUTYLIMOHHOE CYJIONpPOU3BOACTBO (cT. 34 @DenepalibHOTrO
3akoHa «O Koncturynmonnom Cyne Poccuiickoit denepanuny).

Mps1 conupapubl ¢ mHeHueM [.B. Crapoay0oBoil 0 TOM, 4TO «.. IpHU
OTPUI[AHWMA TPUHLMNA HEMNPEPHIBHOCTU K MOMEHTY [OCTAHOBJICHUS
MPUTOBOPa Y CYJbU OCTAIOTCA OTHAEJbHBIE, ()parMEeHTApHbBIE BOCIIOMHHAHUS
00 HCCclIeOBaHUM JOKA3aTeIbCTB MO /ey, MaTepHUalbl YrOJIOBHOIO Jeia C
OGBMHHTEILHEIM 3aK/TIOUEHHEM U MPOTOKOJ cyneGHOro 3acemanusi» . Ho,

2 TIpodeccop Kkadeapsl NpaBOCYAMs, NPOKYPOPCKOTO HAA30pAa M KPUMHHAIMCTHKH FOPHIMYECKOH [IIKOIBI
JlanbHEeBOCTOYHOTO (heliepalibHOTO YHUBEPCUTETA, K.10.H., JOLeHT, rekhovskiy.af@dvfu.ru.

33 http://constitution.garant.ru/history/act1600-1918/3137/

434 Crapoaybosa I".B. TIpoBepeHHBIC BpeMEHEM 00IIUE YCIOBUS cyaeOHOTro pa3duparenbeta / CyneOHas BIacTh U
yrosnoBHbIH nportecc. Ne3. 2014. C.198.

296


http://constitution.garant.ru/history/act1600-1918/3137/

Ha Halll B3TJISJ, BOCCTAHOBJIEHHE HEMPEPHIBHOCTH, KaK OOILEr0 YCIOBHS
cyneOHoro pa30uparenbCcTBa, B  HACTOSIIEE BpeMsi MPEICTaBISIETCS
HEBO3MO>KHBIM.

B3amen npuHIMna HENPEpPHIBHOCTU MOSIBUIICS HOBBIM MEXOTPACIIEBOM
OPUHIMI COONIIOACHUS Pa3yMHBIX CPOKOB, KOTOPBIM BOIIET BO BCE
npoueccyanbuble koaekcel Poccum, Brmouas YIIK. OpgnHako 310 HE
npUOABUIIO CKOPOCTH PACCMOTPEHHUS YTOJOBHBIX JIE CYJaMHU.

Tak, mo ganueiM CynedHoro aenapramenrta npu BepxoBHom Cyae PO
3a 2016 rox OcHOBHas Macca YrOJOBHBIX JEJ PacCMATPUBAETCS CYIaMH
cBbie 1,5 Mec;1ua43 .

HccnenoBanne 3aKOHOAATENbCTBA OTIEIBHBIX 3apYyOEKHBIX CTpaH
MO3BOJISIET HAM MPUUTHU K BBIBOJY O TOM, YTO CTPEMJICHHE K IIE€IU OBICTPOTO
pPaccCMOTpPEHHUS A€l B Cy[le UMEET IPOUYHOE 3aKOHOIATEIbHOE 3aKpEIJICHUE.

B ®OPI' «lIpunmun yckopenusi (Beshleunigung) pasbsicusercs B
JlupekTrBax yroJIOBHOTO CYJIOIIPOU3BOACTBA U MOPSJIKE HAJIOXKEHU mTpada
¥ 03HAYaeT, UYTO PaCCieOBaHME JOJKHO OBITH MPOBEACHO B KpaTdauliiue
cpoku. OJHAKO KOHKPETHBIX CPOKOB B A3TOM HOPMAaTHUBHOM aKT€ HE
ycTaHOBJIeHO. B cTagmm cyaeObHOro pasduparenbcTBa 3TOT MPUHIUIT HOCHUT
Ha3BaHWe npuHOMNa kKoHueHTpauuu (Konzentrationsprinzip), coryiacHo
KOTOPOMY CJIyIIIaHUE JieJia B CYy/Ie IO BO3MOXXHOCTH JIOJDKHO OBITh MPOBEICHO
8 x00€ 00H020 cYOebH020 3acedanus (BbLIeIeHHe Hamre — A.P.)»*°.

B yronosnom nporecce Pecniybnuku Kopes mporenypa KOHIEHTpaIuu
JI0KA3aTeNIbCTB 3aKpeIieHa B YTOJIOBHO-MPOLECCYAIbHOM KOJIEKce (fanee —
VIIK)*” u B 3akone «O6 y4acTHH IPpaXkaaH B YTOTOBHBIX Cylax» . AHATH3
JTAHHBIX HOPMATHUBHBIX aKTOB CBHUJCTEIHCTBYET O TOM, YTO KOHIICHTpaIUs
JIOKA3aTeNbCTB SIBISIETCA O0s3aTENIbHONW MPOUEAYpPOH TMpPU TMOATOTOBKE
J000T0 YroJIOBHOTO JIeia K CYyAA€OHOMY pa30upaTesibCTBYy.

B c1.267-2 VIIK Kopeu 3akOoH OpsiMO YKa3bIBAa€T, YTO HCCIEAOBAHUE
00CTOSITENILCTB Jieda BO BpeMsl MyOJUYHBIX CYJIEOHBIX 3aceJaHUuil JTOJKHO
OBITh KOHIICHTPUPOBAHHBIM, T.€. HEMpPEepbIBHBIM. A B 4.4 cT.36 3akoHa 00
YYaCTHH TPaKJlaH B YTOJIOBHBIX CyJaX 3aKPEIUIEHO MOJIOKEHUE O TOM, YTO B
XO0/I€ MPOIEAYPHI MOJATOTOBKHU K CYJIEOHOMY pa30oUpaTeNbCTBY roCy/1apCTBEH-

435
www.cdep.ru.

¢ YronoBHBIi mporiece eBporeickux rocymapcts. Mororpadus. [on pen. Camapuna B.W., JIymuka B.B. U3n-Bo:
«IIpocnext». 2018. C.154.

7 Criminal procedure act. (Act No. 341, Sep. 23, 1954.). URL: http://www.law.go kr.

8 Act on citizen participation in criminal trials (Enforcement Date 01. Jul, 2012.) (Act No.11155, 17. Jan, 2012.,
Partial Amendment). URL: http://www.law.go kr.
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HbI OOBMHUTENb, MOJCYAUMBIM WM €ro 3alllUTHUK JOJDKHBI COOpaTh U
YHOPSAOYUTH JTOKA3aTeNbCTBA, COTPYIHAYAsl B 3TOM. B mpoTuBHOM ciydae
CyJ MOXET IPOJJIUTH ITOATOTOBUTEIBHOE MPOU3BOJICTBO I10 JEIy.

[TonaraeM, 4yTO MPUHUKI HEMPEPHIBHOCTU (KOHIEHTPALMKU) CyIeOHOTro
pazOupaTenbCTBA HE TNpeclielyeT AOCTHXKEHHS TOJbKO OJHOM Lenu —
YCKOpEHHUs CyAonpou3BOACTBAa. Mbl conumapusl ¢ MHeHueMm A.B. Ma-
JIOKMHOW O TOM, 4YTO MPHUHIMUI  KOHLEHTPALMU CIYKUAT BBIHECEHUIO
IIPABWJIBHOTO PEIIEHUS B TOM K€ MEpPE, YTO U PEIICHUS CBOEBPEMEHHOIO,
IIOATOMY HE MOXET TpPAKTOBATHCS  MCKIIOYUTEIBHO B  KOHTEKCTE
YCKOPEHHS CY/ONPOM3BOJCTBA .

[lognepxuBasi B 1IEJIOM HJEH0 KOHIEHTpaluu CyneOHoro pasoupa-
TEJIBbCTBA, CIEIYET OTMETUTD, YTO JJI1 3TOTO HEOOXOJUMO MOJEPHU3UPOBATH
CTaJMI0 TMOJrOTOBKM CyAeOHOro pa3OuparenbCcTBa IMYTEM  BBEACHUS
NpPOUEAYP PACKpbITUS (OTKPBITHS) JOKA3aTEIbCTB O PAacCMOTPEHUS
YTOJIOBHOTI'O JI€JIa [0 CYLIECTBY.

Peur upmer o TOM, UYTO CErogHs CTOpPOHA 3alllUThl HE 00s3aHa
NPEACTABISITh HU CYHQy, HU CTOpOHE OOBHHEHHUS CBOM JIOKAa3aTeIbCTBA.
CropoHa 3auThl NPEICTABISIET T0KA3aTEIbCTBA 110 CBOEMY YCMOTPEHUIO B
1100011 MOMEHT TPOU3BOCTBA 10 YTOJIOBHOMY Jeiy. B To ke BpeMsi cTopoHa
OOBHHEHHUS TOCJIE OKOHYAHUS paccielOoBaHUsS 00s13aHAa MPEJOCTABUTH IS
03HAKOMJICHHUS BCE MaTepHUalbl Jiejla OOBUHAEMOMY, €r0 3alIUTHUKY, a TAKXKe
VHBIM Yy4YaCTHHUKaM. [IpomMcXOoauT packpbeITHE NOKA3aTENIbCTB TOJBKO OJHOMU
CcTOpOoHOM. Ha Ham B3I, Takoe MOJIOKEHUE HE COOTBETCTBYET IMPUHLIUIY
COCTA3aTEIbHOCTH CTOPOH.

[IpencraBisieTcs, 4TO HMCOPAaBUTH MOJIOKEHUE BO3MOXKHO BBEIECHHUEM
MOPSAIKA KOHUEHTPAUWH JI0KA3aTeIbCTB HA CTAaJWM MOATOTOBKM Jena K
Cyl1IeOHOMY 3acCeJJaHuI0, C TeM, YTOOBI y CyJla U JIUI, YYaCTBYIOIIMX B JIETIE,
ObUTa BO3MO>XHOCTH MOJHOLIEHHOTO M CBOEBPEMEHHOI'O HCCIIE/IOBAaHUS HX B
Cy/1e0HOM pa30oupaTeIbCTBE.

Jlymaercsi, 49TO CyneOHBIM TPHUHIMUII «HEMPEPHIBHOCTHY» JOJIKEH
MOJUDUITUPOBATHCS B MPUHIIUI «KOHLIEHTPALTUN.

WNnes KOHUEHTpauWy JOKA3aTeNIbCTB BO3HUKJIA W TOJYyYHWJIAa CBOE
pa3BUTHE B TPyAax 3apyOEKHBIX U POCCUMCKUX YUYEHBIX HIMEHHO B CBS3U
C TMOMNBITKOM pemuTh MNpodJaeMy YpEe3MEPHONW MPOJOJIKUTEIbHOCTH

4
** Mamoxkuna A.B. TIpHHITHI KOHIEHTPAIHH TPAKIAHCKOTO MPOIECCa: OCHOBHBIE TEOPETHUECKHE MONOKEHHS 1
ux peanuzanusi: ABroped.auc. ... KaHa.ropua.Hayk. - M., 2008. C.8.
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NpOM3BOJICTBA 1O  jaeidy. JlaHHBIE  HMCCIEAOBAaHUS  TPATULIMOHHO
OCYIIECTBIISUIMCh B 00JIaCTH TpaKJaHCKOTO mporecca. B mrore B 1995 .
Komuterom munuctpoB CoBera EBpomnbl Obuia mana pexomenpaarus NeR
(95) 5 or 07.02.1995 1. 0 TOM, YTO B HEIIX OOECIEUCHHUS OBICTPBIX U
3O PEeKTUBHBIX  CHyINIaHUH 110 TPAXKJAHCKUM M  TOPTrOBBIM  JieJlaM
rocyJlapcTBaM CJIEAYET MPEeyCMOTPETh BO3MOKHOCTh BBEICHUSI TPEOOBAHUS
O CTpPOTOM COOJIFOJICHUU TPEACbHBIX CPOKOB B OTHOIICHHMM OOMEHa
JTOKYMEHTaMH U COCTSA3aTeIbHBIMU OyMaramu.

B poccuiickoil ropuanueckol Hayke MOJ MPUHIUIIOM KOHIEHTpPAIUU
E.A. BopucoBa moHUMAET «JIESITEILHOCTh CYJla U CTOPOH, HalpaBJieHHAs Ha
COCPEJIOTOYEHHE JI0KA3aTeJIbHOTO MaTepualia B CyJe MEepBOM MHCTAHIMU, B
MHTEpecax MPaBUILHOIO M CBOEBPEMEHHOI'O PACCMOTPEHMS U pa3pericHus
Jiera ¥ MoclIeIyoNel TPOBEPKU 3aKOHHOCTH U OOOCHOBAHHOCTH CYJ1€0HOTO
PEIICHHUS B ANCIUTSIIMOHHOM MOPSIAKE. . .» .

Ecau st yckopeHust cyieOHOro mpoiiecca Heo0XoauMa KOHIICHTPaIUsI
JI0Ka3aTeNbCTB, TO JOCTHYb €€ BO3MOXKHO NHYTE€M PACKPBITHUS CTOPOHAMHU
CBOMX JIOKa3aTeNbCTB. JlaHHBIA TEpMHUH SBJISIETCS HOBBIM B TEOPUH
npoleccyalbHOro mnpaBa. HWMHorga B JuTepaTrype BCTPEUACTCS TEPMHUH
«OTKpbITHE noKa3zarenscTB». [lo Muenuro 1O.B. Kaiizep «Packpsitne
JI0OKA3aTeNbCTB — JTO JEATEIbHOCTh JIMI[, Y4YacTBYIOIIMX B JieJie, IO
3a0JIarOBpEeMEHHOMY (CBOEBPEMEHHOMY), 0 Haudajla OCHOBHOTO CYJEOHOIO
3ace/laHusl, O3HAKOMJICHUIO JIPYTHX JIMII, YYacTBYIOIIUX B Ji€Jie, CO BCEMU
COCTSI3aTEIbHBIMU JIOKYMEHTAMHU M JIOKa3aTeJIbCTBAMH, HA KOTOPBIE OHHU
CCBUTAIOTCS KaK Ha OCHOBAaHHME CBOMX TPEOOBAHWI WM BO3PAXKCHUU H
KOTOPHIMH OHU HaMEpEHbl BOCIIOJIB30BaThCSI B XOJIE OCYIIECTBICHUS
JI0KA3aTeIbCTBEHHOM JEATEIBHOCTH, C LIEJIbI0 PACCMOTPEHUS U pa3pelICHUs
JieNa B OHOM CYIeOHOM 3aceIaHumy .

MOMEHT pacKpbITUSI CBOUX JOKA3aTEJIbCTB CTOPOHAMH OMPEACIACTCS
no-pazHomy. B 3akonomarenbcTBe PecnyOmmke Kazaxcran kak mnporpec-
CMBHOE HOBIIECTBO pacCMaTpuBaeTcs BBeJIeHHWE OOMeHa CTOpOHaMU
JI0OKa3aTeIbCTBAMU HA CcmMAouu OKOHYAHUsi pacciedosanusi. TOIJBKO
nepeaHHbIe APYrol CTOPOHE MaTepHasIbl OyAyT CUYUTATHCS JOMYCTUMBIMH U
MOTYT OBITh HCIOJIb30BaHBI B CYJI€ B KAYECTBE JI0Ka3aTeabcTB. Ho y cTOpOHBI

440
bopucosa E. A. Teopernyeckue mnpoOsieMbl NPOBEPKH CYAEOHBIX aKTOB B TPaKAaHCKOM, apOUTPaKHOM

n4poueccax //ABTOpEQ®, mucc... nok. ropua. Hayk. M. 2005. C.11.
4l Kaiizep 10.B. PackpwiTHe moka3aTenbCTB B TpaKAaHCKOM M apOMTpakHOM Tporecce: Aroped.auc. ...
kaHg.ropua.Hayk Exarepunoypr. 2012. C.6.
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3alIUTHl COXPAHSAETCS MPABO HA «COKPBITHE» KIIOUEBOTO J0KAa3aTeIbCTBA,
KOTOPOE OHA [OYXKENAeT IPEACTABUTH TOIBKO CYIy .

ITo VIIK I'py3un, corimacHo cT.83 oOMeH cTopoHaMu WHQpoOpmMaruen o
BO3MOJKHBIX [IOKa3aTEIbCTBAX BO3MOXEH Ha 000U cmaouu YTrOJIOBHOTO
mpoiiecca Mo TpeOOBaHMIO CTOPOHBI 3amuThl. [locne dero crTopoHa
OOBUHEHHMS BIIPABE MOJYYUTh Y CTOPOHBI 3alIUTHl MH(POPMAINIO, KOTOPYIO
CTOpPOHa 3allUThl HAMEpPEBAeTCs TMPEJICTaBUTh B CyJd B KadecTBe
nokazarenbcTBa. He mpenocraBnenwe mo0od cTopoHe uH(OpManuu B
MOJTHOM O0BEeME, HMEIONIMXCSI Ha TOT MOMEHT MAaTepUaJoB BJICUET
MpU3HAHUE OSTHX MATEPHANOB HEJOMYCTHMBIMU JOKA3aTEIbCTBAMU
OnHO3HAYHBIM TIOJIOKEHHUEM B 3aKOHOJATEILCTBE 3apyOeKHBIX CTpaH
SABJISIETCS TO, YTO OTKPBITHE J0KA3ATENbCTB JOJKHO MPOUCXOIUTH 10 Hadyasa
cyneOHOro pa3ouparesibCTBa.

Ham umnonupyer Touka 3penuss T.T. AnumoBa u B.H. baxmerseBa o
TOM, 4TO «CTpeMIiIeHUE K MPOBEACHUIO UJIEH KOHIIEHTPAIIMU — OOIIEMHUPOBast
TEeHJICHIIMS, a 711 POCCMU OHO HE JIMIIIEHO UCTOPUYECKUX OCHOBAHHI B BHUJIE
BO3Bpara, IO CYTH K TpaXJAaHCKOMY IMPOLECCY, CYIIECTBOBABIIEMY B
NOCOBETCKUM mnepuod. Bce 3TO mo3BOJsIET NPU3HATh KOHLEHTPALUIO
JI0OKa3aTeIbCTB KaK MHUHHUMYM TPUHIUAIOM, HOCSIIMN JOKTPUHAIBHBIN
xapaxTep» .

Takum  oOpa3oMm, aHamuM3  3apyOEKHOTO M HAIMOHAILHOIO
3aKOHOJATEIhCTBA IO BOIMPOCY KOHIIEHTPUPOBAHHOTO JIOKA3bIBaHHS B
YTOJIOBHOM CYJIOITPOU3BOJICTBE MO3BOJISIET MMPUNUTHU K CIEAYIOIIUM BbHIBOJIAM:

1. IlpuHiun HempephIBHOCTH CyAeOHOTO pazOupareiabcTBa ObUT HC-
KIIOYEH U3  MPOIECCyaIbHOTO 3aKoHoJaTeahcTBa Poccun ¢ Hadania
XXI Beka, 32 UCKIIFOYEHUEM KOHCTUTYIIMOHHOTO CYJONPOU3BOJICTBA. BMmecTo
HEro TMOSIBUJICS MEXKOTPACIEBOM MPUHIIUIN COOJIOJICHUSI Pa3yMHBIX CPOKOB
MIPOU3BOJCTBA IO JENTY.

2. Ins coOmroJieHus pa3yMHBIX CPOKOB pAacCMOTPEHHUsT B Cyjaax
VTOJIOBHBIX JIeJ1 HEO0OXOIWMO JOTOJHHUTH OOIIHMe YCIOBHS CYyAe0HOTO
pazouparenbCTBa MPABUIOM KOHIIEHTpAIlMU JI0KA3aTeNIbCTB JI0 €ro Havaja.

442 o
MyxamerxkanoB A. O. Hekotopsle acriekTsl peyoOpMHUPOBaHHUs YrOJIOBHOTO TPOIECcca: MEXKITyHAPOJHBIH OIBIT U

H4paKTI/IKa npuMeHerns / /Bectauk Boctouno-Cubupckoro nacruryra MBJI Poccrm. — 2018. — Ne. 1 (84). C.56-63.
e http://libed.ru/knigi-nauka/1254324-2-zakon-gruzii-ugolovno-processualniy-kodeks-gruzii-obschaya-chast-
razdel-ugolovno-processualnoe-zakonodatelstvo.php

4 Ammes T.T., Baxmerses B.H. KonnenTpamus n0ka3aTenbCTB KaK MPUHIUN TPAXAAHCKOTO MPOLECCYaTbHOTO
npasa // CoBpemennoe npaBo. Ned. 2013. C. 94.
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Oto moTpedyeT MoauduUKalUM CTaJIdU TOATOTOBKH JelI K CyJIeOHOMY
pa3oupaTenbpCTBY.

3. KoHmeHTpalus aoKa3aTelbCTB B JIIOOOM BHE CYJIOIMPOM3BOJICTBA
€CTh CPEJICTBO YCKOPEHHMS IIPOIEcca U SIBISETCS OOMEMHPOBOM TCHACHITUCH.

4. TlpuHIHIT HENPEPBIBHOCTH CyAeOHOro pa3OupareabcTBa — 3TO
MPOIILJIOE, TPUHITUT COOTIOACHUS PA3yMHBIX CPOK MPU PACCMOTPEHUHU CYJIOM
YTOJIOBHBIX JIENT — 3TO HACTOSAIIEe, MPHHIIUI KOHIICHTPAIIUN JI0KAa3aTeIbCTB
0 Hayajga CcyAaeOHOTo pa30upaTeabcTBa — 3TO OyAyliee yroJOBHOTO
cynmomnpon3BojcTBa Poccumn.
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MATEPHUAJBI MEXKJIYHAPOJHON HAYYHO-IPAKTUYECKOHN
KOH®EPEHIINU «MUXANWJIOBCKUE UTEHUSA:
AKTYAJIBHBIE ITIPOBJIEMBI MEJKJIYHAPOJHOI'O ITIPABA
U MIPABOBOI'O CTATYCA APKTHUKHN»

Vladimir I. Kurilov**
Natalia G. Prisekina*?®

Certain Aspects of Legal Regulation
of Foreign Investments in Russia

1.  FEFU School of Law

Far Eastern Federal University School of Law (hereinafter — FEFU
School of Law) for many decades has been studying the most current issues
in the field of jurisprudence, including study of legal regulation of foreign
investments. As a result, FEFU School of Law is well advanced in
international educational rankings.

According to ranking of Quacquarelli Symonds (QS) in Russia of 2015,
FEFU School of Law took the fourth place among Russian law schools and
the first place among Russian law schools in Asian Russia. In 2016, FEFU
School of Law took the third place among Russian law schools. The top five
in the nomination «Jurisprudence», apart from FEFU include St. Petersburg
State University (first place), Higher School of Economics (second place),
Lomonosov Moscow State University (fourth place), and Moscow State
Institute of International Relations (fifth place). In 2017, FEFU School of
Law occupies the fifth position.

FEFU School of Law’s high level is supported by quality of its
teaching staff, there is 71% of doctors and candidates of sciences among its
faculty members.

At present, 1500 students study in FEFU School of Law, including 300
graduate and postgraduate students.

Among our alumni there are State Duma deputies, judges of the
Constitutional Court of the Russian Federation; more than 90% of senior
officials in law enforcement authorities and legal practitioners in the Far East
of Russia are graduates of FEFU School of Law.

445
S.J.D.,LL.D.
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Two master's programs in English have been successfully launched and
operate in the FEFU School of Law - Russian Business and Investment Law,
and Cyber Security Law.

FEFU School of Law represents Russia in prestigious international
organizations, councils, institutes and academies:

eAPRU Law Deans Meeting (in particular, organized its Forum in
2013).

eHong Kong Academy of the PRC New Economic Strategy «The Belt
and Road».

eInternational Association of Law Schools (IALS), (the only organizer
in Russia of the annual Asian Forum of IALS Deans in 2015).

e[nternational Policy Advisory Committee APRU.

eJoint research initiative «Joint Institute on Marginal Seas and the Arctic
Studies» (established by FEFU School of Law and Law School of Shanghai
Jiao Tong University in 2012).

eJoint magazine along with Shanghai Jiao Tong University “Papers on
Marginal Seas and Arctic Studies”.

Partners of FEFU School of Law rank among Top 200 of worldwide best
universities (University of Wisconsin-Madison, Cornell University, China
University of Political Science and Law, Shanghai Jiao Tong University,
Tsinghua University, The Chinese University of Hong Kong, Korea University,
Kyung Hee University, Waseda University, Osaka University). Among FEFU
School of Law’s Doctors Honoris Causa are leading world lawyers, such as
Francis Wang, President of International Association of Law Schools.

2. Universal key trends of legal education

There are discernible trends in the global economy and the economy of
the community of Asia-Pacific countries, having clear effect on legal
education, research and practice, such as strengthening of the role of
comparative research in the field of law of Asia Pacific countries due to
globalization, interpenetration of legal systems and formation of new
economic and political order, particularly of legal systems of Russia, China,
USA, Japan, the Republic of Korea and Southeast Asian nations; the increased
importance of the legal issues related to exploitation of ocean resources
including shelf zones of Asia-Pacific region and the Arctic, the Northern Sea
Route, international seabed area; increasing importance of protection of
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property rights, including intellectual; strengthening of the role of legal
support in the high technology industry and innovative businesses (trademark
law, patent law, legal regulation of the Internet, data protection law).

Apart from the global trends, regional trends exert a significant impact
on Russian legal practice, research and education, and ultimately the
development of legal regime of the territories of priority development and
free ports and its implementation in Russia and Asian-Pacific countries;
growing demand for knowledge of the fundamentals of Russian law for
foreign business operating in Russia; «Russia's pivot to the East» and
associated problems of legal integration in the Asia-Pacific region, and
formation of new order, including Russia's participation in the «The Belt and
Road» project, the growing importance of legal reforms to ensure
attractiveness of the investment climate in Russia based on the experience of
the Pacific Rim countries, successfully solving similar tasks.

Leading law schools of Asia-Pacific countries have already responded to
the current trends of the new scientific and technological revolution. For
instance, Law School of Harvard University, recognized first in the world,
includes in its educational programs areas of training lawyers for the new
economy. One of the Harvard Law School’s sub-programs is International
Law, which includes such courses as:

eInternational Trade Law;

e[aw and the International Economy;

eInternational Commercial Arbitration.

Russia, in its active promotion to the world market of high technologies,
needs lawyers of a new quality (with fluent English, knowledge of the latest
trends in high-tech industry, ability to work in cross-cultural environment and
customer oriented). In 2014, responding to the trends of the time, FEFU
School of Law in its Development Program consolidated transition to training
lawyers for work in the knowledge-based economy, actively developing,
among other new directions, law of foreign investments, law of high
technologies and maritime law.

These trends are reflected in the state policy. On December 17, 2015,
President of the Russian Federation Vladimir Vladimirovich Putin in response
to the question on financing the key projects noted that «we need to look for

. . . . . . 447
various options, including attracting our partners’ investments from abroad»".

*http://tass.ru/ekonomika/2537504
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It should be noted that the first person in contact with a foreign investor
planning opening business on the territory of the Russian Federation, is a
lawyer, therefore, Russia needs lawyers of a new quality and a new
generation to attract foreign investors.

Some investors trying to enter the market of the Far East irrationally
hope to implement their projects without governmental support and support
of local professionals which is virtually impossible.

In organization of such support we see, among other issues, the role of
international law firms having local offices in the Russian Federation and
using services of Russian lawyers. These companies should ensure contact of
authorities and foreign investors, securitize risks, verify contractors and
potential business partners, check cleanliness of the purchased assets and
carry out other actions to reduce the risks.

Why the role of international law firms in entering foreign investors in
local emerging market is highlighted? Primarily, this is because the investor,
often coming from developed markets expects to obtain here the same level
of services which he received in his country; however, given young age of
Russian legal service, there is not yet advanced culture of providing legal
services at the level at which it exists in economically developed countries.

If in Moscow and St. Petersburg legal services markets there are well-
known international law firms from the US and the UK present, which are
ready to provide their client with the same level of service at any point of
their presence, the regional market of the Russian Federation is virtually
deprived of representation of such firms. This is due to economic
underdevelopment of the regions and with potentially small number of
clients, and volume of potential legal business for such firms. Secondly, one
of the problems of foreign investors’ work with local law firms and
consulting companies is language barrier. For example, in Vladivostok, the
number of fluent speaking English lawyers (on the level of business
communication and preparation of bilingual documents) is near zero. In turn,
fluency in English language, as a working language, is one of conditions of
employment in an international law firm.

Thirdly, such aspect as reputation, reliability, willingness to take
responsibility should be noted. The history of most international law firms
has 50 years or more; meanwhile the legal market of the Russian Federation
began to form just over 20 years ago and has been forming under principles
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quite different from the world ones. International law firms avoid all
potentially «grey» work, work with unreliable clients and clients who may
result in reputational risks for the firm.

Speaking of responsibility, the insurance of professional risks should be
noted. Legal business often involves hard work, where a single comma can
affect the position of the parties in the case. When approaching a law firm,
the client accepts the risk of mistakes of such lawyers, however, the standards
of most international firms require them to carry insurance of professional
risks.

Moreover, international law firms have access to the intellectual
database generated by all appropriate offices. This experience may be useful,
for example, when conducting Due Diligence in relation to specialized
organizations, to identify relevant risks.

3.  Foreign investments as a necessary condition of countries’

economic growth

Competitiveness of any country, both social and economic, depends on
intellectual superiority, and competence in attracting foreign investments is
essential for economic growth.

According to the world experience, one of the key factors of economic
growth is attracted foreign investments (USA, Japan, Asian tigers: China,
Singapore, South Korea).

In our opinion, based, among others, on interviews with representatives
of foreign business, to be effective, a system of measures supporting foreign
investors should have the following features:

» secure free movement of financial capital;

* promote free movement of human capital;

« provide effective protection of investor’s life, health, property and
finances;

 ensure stability and predictability of regulation;

« guarantee procedures for resolving disputes with other participants
and government in accordance with international standards;

» provide freedom to use received profit.

Despite the wide range of measures undertaken by the government to
attract foreign investments, the level of investments in the Russian economy
is still insufficient due to several reasons:
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e distrust of foreign investors in Russia (in 2014 Russia withdrew from
the top-25 ranking in investor confidence according to the survey of the
world's largest consulting Agency A. T. Kearney***);

e cxcessive state control (Report of the Foreign Investment Advisory
Council «Administrative Barriers to Investment in the Russian Federationy);

e personal safety (according to the report of the United Nations Office
on Drugs and Crime in 2013 in Singapore — 0.3, Russia — 9.7 murders per
100 thousand population);

e lack of infrastructure (for example, according to the Gazprombank
analytical review in 2015 investment in infrastructure amounts up to 3,6%-
4,2% of GDP, about 8.5% in China);

e lack of clear and transparent rules of the game (the laws often do not
contain real protection mechanisms, for example, in the law on foreign
investments);

e lack of legal support and low customer focus of legal services.

4.  Current state of the investment legislation
of Russia (some aspects)

In the Russian Federation, foreign investment law is an interdisciplinary
institute that is emphasized by wide range of normative acts containing
norms aimed at regulating this issue:

1. Federal law of July 09,1999 N 160-FZ «On Foreign Investments in
the Russian Federationy;

2. Federal law of April 29, 2008 N 57-FZ “Concerning the Procedure for
Foreign Investment in Business Companies Which Are of Strategic
Importance for National Defense and State Security «;

3. Federal law of November 28, 2011 No. 335-FZ «On Investment
Partnershipy;

4. Federal law dated July 13, 2015 N 212-FZ «On Free Port of
Vladivostoky;

5. Federal law of December 29, 2014 No. 473-FZ «On Priority Social
and Economic Development Areas in the Russian Federationy;

“8 https://www.atkearney.ru/documents/810880/2145558/BaHOCTbHIPEKPALICHHS -+ OT HSI+CII0KHOHIEPEOLIEHHThYK
PaMHCKHH+KPU3NCHIOIPEIBaeTHI0BEpHe+HHBECTOPOB+K+Poccun+Ho+oHN+cMOTpsT+B+0ynymee+c+aanexnoin F
ebl9 2015.pdf/55¢3961c-6dee-4f4d-a849-100814971b85 (The importance of the ceasefire is difficult to
overestimate the Ukrainian crisis undermined investor confidence in Russia but they look to the future with hope)
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6. Federal law of November 27, 2010 N 311-FZ «On Customs
Regulation in the Russian Federationy;

7. Customs Code of the Customs Union dated November 27, 2009;

8. Tax Code of the Russian Federation (part 2) dated August 05, 2000 N
117-FZ and other laws and regulations.

For 18 years the Federal Law of July 09, 1999 N 160-FZ «On Foreign
Investments in the Russian Federation» (hereinafter — the Law on Foreign
Investment) has proven successful, 15 versions of the Law have been
released over the years of its application, removing gaps and adapted to
changes in the sphere of investment relations.

The Law on Foreign Investment defines the main principles of legal
regulation of foreign investment, provides basic guarantees to foreign
investors, gives legal definition of foreign investment, defines the procedure
of establishment and liquidation of companies with foreign investments and
identifies the procedure of establishment and liquidation of representative
office or branch of a foreign legal entity.

Despite the wide range of solved issues, the Law has some significant
flaws, which are criticized by both Russian and foreign lawyers. Such
disadvantages include primarily absence of mechanisms to ensure the
implementation of guarantees to foreign investors*®, lack of benefits for
foreign investors, instability of the guarantees and benefits that can be
withdrawn under a wide range of circumstances.

Currently of the utmost interest to the legal community is a new law
creating a special regime to attract foreign investments for some Far Eastern
territories, namely, Federal Law of July 13, 2015 N 212-FZ (as amended on
July 01, 2017) «On Free Port of Vladivostok» (hereinafter the Law on FPV).
Despite its “young” age, this Law has undergone five revisions.

The Law refers to Free Port of Vladivostok territories of 16
municipalities of Primorsky Territory and the city district of Petropavlovsk-
Kamchatsky (Kamchatka Territory), Vanino municipal district (Khabarovsk
Territory), urban districts Korsakov, Uglegorsk (Sakhalin Region), the city
district of Pevek (Chukotka Autonomous district), including areas and harbor
basins of marine ports located in the territories of these municipalities.

49 Articles 5-15 of the Law on Foreign Investments.
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The law provides for significant measures to support entrepreneurial
activities in the Free Port*":

e zeroing customs duties for goods imported into the free port territory;

e reduction of tax rates and residents’ other payments;

e reduction of supervisory procedures, including inspections and
audits.

Despite the obvious benefits given to the SPV foreign investors, in our
opinion, the Law has some deficiencies requiring further resolution:

e contradicts with existing legal system of the municipal management;

e absence of guarantees’ protection mechanisms for investors;

e does not create fundamentally new conditions for the investor in
comparison with competitors in the Asia Pacific region;

e does not create conditions for attracting investment into development
of high-tech production.

One of the main objectives of establishing the zone of Free Port of
Vladivostok is «establishing and development of industries based on modern
technology and oriented to output products in the Free Port of Vladivostok,
competitive in the Asia-Pacific region»™".

The President of Russia Vladimir Putin in his speech at the Eastern
Economic Forum, held on September 2-3, 2016 in Vladivostok, stated that
the FPV was founded to develop manufacturing «a product with high added
value», and the list of instructions of the President of the Russian Federation
upon results of the Forum contains establishment of the international
scientific-educational and technological cluster on the Russkiy Island
(Vladivostok).

The Law on FPV does not define the status of participation in
development of FPV of educational and scientific institutions, including the
Far Eastern center of science and education of the Far Eastern Federal
University, however, for development of such spheres of production a bunch
of universities - manufacturing is required, which was successfully
implemented in Silicon Valley (USA), Singapore, Hong Kong, etc. Also, it is
necessary to create institutions supporting high-tech production at the state
level (for example, in Singapore, the initiative of the Agency for
development of the information-oriented society helps start-ups to sign

450 Chapter 4 of the Law on the FPV.
1 Art.. 1 it.. 4 of the Law on the FPV.
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contracts with large companies, IDM Jump-start and Mentor allocate
budgetary funds, which are distributed among start-ups through the network
of private business incubators accredited by the government etc.), in Russia
such governmental support is available mainly in Moscow and St. Petersburg.

Moreover, the world practice shows that development of high
technology businesses with foreign investments is 1mpossible without
transparent private (not public) specialized institutions of dispute resolution,
conforming to international standards.

The Law of FPV should be a part of the process of harmonization of
national legal practices with legal relations in the sphere of economy in
Pacific Rim countries. Comparison of the Russian Criminal Code with the
Criminal Code of the PRC shows that our legislation in the sphere of
economic activity includes only 31 components of crime, whereas the
criminal law of the PRC includes 105, from which 14 articles are related to
corruption only. It is a slim, accurate and substantive regulation, capable to
see nuances and shades where our legal system does not see these
differences.

In China, for example, the following acts are considered as crimes:

» securities fake prospectus;

» lobbying of governmental orders;

* dissemination of economic information, unconfirmed in practice in
future;

* use of insider’s information to minimize risks;

» preferential credit granted to a company in the context of personal
concernment of managers;

» deliberate exclusion of a competitor from the auction and many
others.

Except the said above shortcomings of the Law on the FPV, the
following should also be noted:

e cxtended range of the included territories. In the world practice, they
are small areas to concentrate the resources invested (only in Primorye the
territory amounts to 28400 sq km, for example, in Busan it is 768 sq km, in
Singapore it amounts to 712 sq km);

e large quantity of blanket rules;
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e the rules formation is imposed on the Supervisory Board of the port,
while interpretation (often) is on the managing company;

e the Law creates new control and supervisory bodies;

e lack of transparency of monitoring of the FPV activity.

One of the functions of the managing company of Free port of
Vladivostok 1s to protect the interests of the residents of Free Port of
Vladivostok**
significantly complicate the work of the Port residents. In particular, the
managing company considers applications for conclusion of an agreement on
3, while the
evaluation criteria are not set, only requirements are established to the form
by the order of the Ministry for Development of the Russian Far East dated
September 28, 2015, No. 187. The liabilities of the managing company for
breach of agreements with residents of the Free Port of Vladivostok is not

. In fact, the managing company has a set of powers that can

implementation of activities and evaluation of the business plan

determined; nor are control limits of the managing company for
implementation of the agreement by the resident SPV formalized**.

So, provisions of the Law on FPV state that «a Resident of the Free Port
of Vladivostok assists the managing company with respect to monitoring
implementation of the agreement on carrying out activities, including
providing unimpeded access of officials of the managing company to the
infrastructure facilities of the Free Port of Vladivostok belonging to that
resident and located in the territory of the Free Port of Vladivostok and
provides in writing to the managing company information required for
monitoring»*>>.

By Resolution of the Government of the Russian Federation dated
October 20, 2015 N 1123 the following criteria for selection of residents of
the Free Port of Vladivostok were approved: new investment project or new
activity; the volume of capital investments amounts to not less than 5 million
rubles in a period not exceeding three years™°. In view of the amendments,
not only new companies, but existing ventures are entitled to become
residents of the Free Port.

42 Art. 29 of the Law on the FPV.

433 Art.8 of the Law on the FPV.

4% Art. 12 of the Law on the FPV.

435 Art. 12 of the Law on the FPV.

436 Resolution of the Government of the Russian Federation dated October 20, 2015 N 1123 "On Approving
Selection Criteria of Residents of Free Port of Vladivostok".
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According to our research the business community expresses quite high
interest to the Law on FPV and many have already become residents of FPV.
As of August 28, 2017, there are 160 residents of Priority Social and
Economic Development Areas (PDA) and 275 residents of the FPV.
According to the Far East Development Corporation, 80% of applications of
potential residents get approval from the Far East Development Corporation,
and respectively receive a resident status of Free Port of Vladivostok®’. In
case of refusal, the prospective resident has the right to file a new application
to obtain resident status after elimination of shortcomings in the application
of a potential resident.

However, most of representatives of major Russian and foreign
companies keep open option to apply for the resident status of the Free Port
of Vladivostok. The main reason is that foreign investors prefer to work
where there are clear and transparent rules of the game.

Establishment of FPV is aimed at attracting investment to the region

and stimulating economic activities of business entities. In our view, apart
from specific measures of the FPV residents’ support, attractiveness of

participation in this project is also determined by lack of administrative
barriers and reduction of requirements related to activity arrangement on the
territory of the FPV. In this regard, it is reasonable to reduce the number of
documents the entity should provide to obtain status of the FPV resident, up
to the maximum-rated quantity. For example, p. p. 3.4 p 2 article 11 of the
Law on the FPV require provision of copies of certificates on state and tax
registration. Meanwhile, information about state and tax registration of
companies is available to all interested persons at the website of the Federal
Tax Service of Russia. In addition, this information can and should be easily
available to any governmental and municipal bodies upon the interagency
request. In practice, the availability of such optional requirements (and their
allowable failure), can lead to abuse and timewasting from the competent
authorities.

Article 12 of the Law on FPV related to the subject and condition of the
agreement on implementation of activities is very small and not detailed for
this important issue. It does not stipulate the issues of guarantee the interests
of any party, that is there is no even the minimal mechanism of risk
insurance. Moreover, section 5 of this article states: «a resident of Free Port

“Thttp://tass.ru/ekonomika/3472759
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of Vladivostok i1s not entitled to transfer its rights and obligations under the

agreement on implementation of activities to another persony.

Given that development of such institute as Free Port of Vladivostok is
aimed at increasing of the investment attractiveness of the Far East in general
and Vladivostok, such an imperative condition does not look flexible. In our
opinion, it is necessary to enter the coordination procedure for the assignment
of rights and responsibilities under the agreement on implementation of
activities. This will give entrepreneurs the opportunity not to take risks
buying a company (a resident of Free Port of Vladivostok) together with all
its obligations (and, perhaps, tax arrears, or even criminal risks (especially
true given the fact that the State Duma was introduced a bill providing for
criminal liability of legal persons), but just to acquire the rights and
obligations of the company under the agreement on implementation of
activities. This will reduce the risk of potential buyers and increase the
investment attractiveness of the region.

Regarding the FPV mode, for example, the mechanism of start of all
customs preferences is still not clear. The date of their introduction is
regularly postponed for a significantly later date, since the necessary package
of regulations has not been developed yet.

Positive changes are with the situation on simplified visa regime for
foreigners which has been previously criticized for the lack of any practical
action from the part of the competent authorities of the Russian Federation.

Starting from August 2017, citizens of 18 countries*® can arrive by e-
visa to any region on which territory the mode of the free port is established.
One can apply for e-visa at the special web-site of the Ministry of Foreign
Affairs of the Russian Federation starting from August 8, 2017. The first two
checkpoints in Vladivostok start working under the new scheme: marine
checkpoint in Vladivostok and Knevichi airport. From January 2018, there
will be four checkpoints. It also will be possible to visit Kamchatka and
Sakhalin area. «Registration of electronic visas will become very simple and
affordable — it will be enough to leave the application at the special site four
days before the proposed date of entry, and to arrive in case of the positive
decision (the answer will be done within 3 days). There is no need to visit

8 The list of countries whose citizens can visit Russia by e-visas through the checkpoints in the Free port of

Vladivostok was established by the Russian Government. Simplified visa procedure is provided to residents of such
countries as: Brunei, India, China, Korea, Mexico, Singapore, Japan, Algeria, Bahrain, Iran, Qatar, Kuwait,
Morocco, UAE, Oman, Saudi Arabia, Tunisia and Turkey.
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consular posts and to worry about the interview»*". Electronic visa will be
valid for 30 days from the moment of its registration. It is issued free of
charge, without charging any fees.

Speaking about tax preferences, the wide range of tax benefits offered by
FPV to its residents is not attractive enough for small businesses or
organizations using the simplified system of taxation, or working on the
patent. In addition, the simplified procedure for payment of VAT is to be
clarified.

The issue concerning special modes, preferences and privileges for
foreign investors, has not been regulated yet.

The FPV and PDA are quickly developing; however, this development is
primarily associated with the most simplistic formalization and availability of
the resident status for potential candidates, but not with effectiveness of
implementation of initiatives laid down in the FPV and PDA.

It should be noted that the most of residents have not yet taken
advantage of preferential tax rates, and therefore have not made a profit
(which 1s quite admissible and logical, considering the novelty of the
institutions of FPV and PDA). In addition, according to the Federal Customs
Service of the Russian Federation, as of today only a few residents have used
customs preferences provided to residents of PDA and FPV.

FPV residents declare quite significant amounts of investment (from 500
000 to 8 500 000 USD on the average), however, they often do not have
sufficient amounts to implement the project with their own funds and after
receiving the status of FPV resident they seek for investments.

Taking into account this information, establishment of the fund seems
logical, or development of a specific banking product, which would allow
FPV and PDA residents to attract available investment amounted to
1,000,000 U.S. dollars (which exceeds the volume of declared investments of
more than 30% of residents SPV), under adequate guarantees (such as
warranties from the Corporation for development of small and medium
business, similar to the guarantees provided by them at financing of projects
from the Industrial Development Fund).

Foreign experience of establishing free ports shows that the transparency
of current processes, that is, high-availability monitoring is the necessary
condition of success.

*https://minvr.ru/press-center/news/6705/
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One of the bodies, carrying out monitoring of FPV, is the Supervisory
Council of the Free Port of Vladivostok. However, there is no specification of
how this monitoring is performed, what is its periodicity, what should be
done on the results, etc.*® *Monitoring of the managing company is
performed by an «authorized federal agency», while correlation between

these two types of monitoring is not defined either *°'.

One of the concerns of foreign investors is insufficient level of legal
protection. Among the initiatives related to development of FPV and PDA
legislation, the most discussed recent initiative is the idea of applying foreign
law in such territories and establishment of a special international arbitration,
designed to resolve disputes arising from such relations.

Currently, this initiative is not formally established and there is no any
integral platform formed either by the government or by entrepreneurs.

It was discussed in the framework of the second Eastern Economic
Forum, and maybe soon this discussion will yield results in the form of
potential laws or issued legislative initiatives.

The basic idea is to increase the investment attractiveness of PDA and
the Free Port due to the fact that investors will be attracted into known to
them legal system, regulated in accordance with the known to them law. It
seems that international arbitration on the disputes arising out of legal
relationships that in turn arise in the «enclaves» of FPV and PDA could be
created and act as an institutional (permanent) body, as well as the arbitration
forum ad hoc (for a specific dispute), in accordance with the Federal law
dated July 7, 1993 N 5338-I «On International Commercial Arbitration». In
turn, decisions of international arbitration of FPV and PDA, if their execution
i1s necessary on the territory of a foreign state, would be performed in
accordance with the norms of international law, namely New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards
of 1958.

In our view, measures that can significantly increase the inflow of
foreign investments in the Russian Far East as well as in Russia, are:

* Publication in English of texts of regulatory acts aimed at regulating
foreign investments;

460 Art. 7 of the Law on the FPV.
1 Art. 8 of the Law on the FPV.
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» Establishment of international arbitration for consideration of
disputes with foreign investors;

* Adoption of measures to address the risks present in the investment
legislation of the Russian Federation and the legislation of FPV and PDA;

* Inclusion in the Law on FPV regulations, aimed at development of
high-tech production, including rules on participation of educational and
research institutions (FEFU) in development of FPV;

» Adoption of all necessary documents of migration, customs and tax
regulation for the soonest implementation of the FPV mechanism;

» Establishment of a fund or development of a specific banking
product, which would allow residents of the PDA and FPV to attract
available investment amounted up to 1,000,000 U.S. dollars under adequate
guarantees,

* Maintaining development by the FEFU School of Law of the special
program of training aimed at work with foreign investors in the sphere of
high-tech production.
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JIvicax E./I. 462

IIpo06.ieMbl NpUBJIeYEeHUSI TAMOKEHHBIMH OPraHaAMHU
K IMUHUCTPATUBHOI OTBETCTBEHHOCTH HHOCTPAHHBIX
IOPUAMYECKHUX JIML, OCYIIECTBJISIIOIINX MOPCKHE NePeBO3KH

Ha ceromnsimHuii JeHb OAHOM M3 OCHOBHBIX MPOOJIEM, C KOTOPOU
CTAJIKUBAIOTCS. B CBOEH IPABONPUMEHUTEIBHON NPAKTUKE TAMOMXKCHHBIC
OpraHbl, ABJISETCS MpoOJjieMa MPUBJICYCHUS K aJIMUHUCTPATUBHON OTBETCT-
BEHHOCTH HWHOCTPAHHBIX MOPCKHX N€peBO3YHKOB. OT €€ yCnemHoro
penieHust 3aBUCUT 3(P(HEKTUBHOCTh OCYIIECTBIICHUSI MEp, HAlpaBJICHHBIX Ha
MOJIepKaHKE MTPABOBOT0, SKOHOMUYECKOTO, HHPOPMAITMOHHO-TEXHUIECKOTO
Y OpPraHW3alMOHHOTO MEXaHM3MOB OCYIIECTBIICHHS TAMOXEHHOW MOJIUTHKA
Poccuiickon denepamnuu.

JlexsiapatuBHO, B COOTBETCTBHUU C 4. 1 cT. 2.6 Kogekca 06 AAMUHHCT-
patuBHbIX IIpaBoHapymenusx Poceniickoit eneparmn (qanee KoAIl PD)*®
WHOCTPAHHBIE IOPUAUYECKUE JIMIA, COBEPIIMBIIME aAJMUHUCTPATUBHBIC
MIPaBOHAPYIIEHHUS, MOMJIEKAT AAMUHUCTPATUBHOW OTBETCTBEHHOCTHM Ha
OOIIMX OCHOBAHUSIX.

OnHako Ha MOpPaKTUKE, MPU MPUBICYEHHH HHOCTPAHHOIO MOPCKOTO
MEPEeBO3YHKA, KOTOPBIA HAXOJUTCS 3a MPEAeaaMyd TAMOXEHHOW TEPPUTOPHH,
K aJIMUHHUCTPAaTUBHOM OTBETCTBEHHOCTH 34 COBEPILICHUE TaMOXEHHOTO
IpPaBOHApYIIEHUs B IMpelaenax TaMokeHHou Ttepputopun EADC, vy
TaMO>KEHHBIX OPraHOB BO3HUKAIOT OIPEACIEHHBIE CIIOKHOCTH. B mepByro
o4yepeabp TaKWE€ TPYJAHOCTH TAMOKEHHBIE OpraHbl  CBA3BIBAIOT C
npoleccyaibHbIM  oOeclieueHHeM TMpaB  JIKMIA, [PUBICKAEMOro K
OTBETCTBEHHOCTU, TPH MPOU3BOACTBE MO JeiamM 00 aJIMHUHUCTPATUBHBIX
IpaBOHApPYIICHUAX, KBanuuiupyemMbix nmo ct. 16.1. KoAIl PO.

YuutpiBass MOpPCKYIO0 chneuupuky TamoxeH JlanbHEBOCTOUYHOIO
peruoHa, B OOJBITMHCTBE Cy4aeB B CBOCH MPABONPUMEHUTEIBHON MPAKTHKE
TaMOYKCHHBIE OpTaHbl CTAJKUBAIOTCA C BIJIAJEIbLIAMU MOPCKUX CYJOB,
KOTOpBIE SBIISIIOTCS MHOCTPAHHBIMU IOPUANYECKUMHU JTULAMU, HE UMEIOIUMHU
NpeACTaBUTENLCTB Ha Tepputopun Poccuiickoit ®denepanuu. Kak Obuio
YKa3aHO  BbIIIE, HWHOCTPAHHBIE  IOPUAMYECKHE  JIMLIA  ITOJJIEXkKAT
aIMUHUCTPATUBHOW OTBETCTBEHHOCTH Ha OOIIMX OCHOBAHUSIX. SBISSACH

462 Crapmwmii penofaBarens kagenps! «Teopun u HCTOPUH TOCYAapCcTBa M MpaBa» BiagmBocToKckoTO (hrmmana
Poccuiickoit TamosxkeHHOM AKageMHu.
463 "CoOpanue 3akoHonarenscrea PO", 07.01.2002, N 1 (u. 1), ct. 1.
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YYaCTHHUKOM TIPOU3BOJACTBA MO Jely 00 aaIMHUHUCTPATUBHOM IIPaBOHAPY-
IIEHUHW, WHOCTPAHHOE IOPUJAMYECKOE JIMIO0  TOJb3YETCs  IpaBaMy,
OPEAOCTABIECHHBIMU JIMIy, B OTHOIIEHUU KOTOPOIrO BEIAETCA MPOU3BOJICTBO
1o Jieny 00 aJMUHHUCTPATUBHOM MPABOHAPYIICHUH, & TAK)XKE MOTEPIEBIIEMY
(ct.cT.25.1 1 25.2 KoAlIl P®) [Ipu 3TOM, B COOTBETCTBUU CO CTAThsIMU 28.2;
28.7; 29.7; 26.4 KoAlIl P® npu coBeplIeHNN MPOLECCYaTbHbIX JEUCTBUN B
X0JIe TMPOU3BOJICTBA MO Jiely 00 aJIMUHUCTPATUBHOM IPABOHAPYIIEHUU
JOJKEH MPUCYTCTBOBATh 3aKOHHBIN MIPEACTABUTEIb FOPUIUUYECKOTO JUIIA.

CornacHo wactu 2 crateu 25.4 KoAIl P® 3akoHHBIMH TpencTa-
BUTEJISIMU IOPUINYECKOTO JIUIA SIBIIAIOTCS €r0 PYKOBOJUTEND, a4 TAK)KE MHOE
JIUII0, TMPU3HAHHOE B COOTBETCTBHM C 3aKOHOM WIH YYPEIUTEIbHBIMU
JOKYMEHTaMU OPTraHOM IOpHUAMYECKOTro Juia. l[lonmHOMOuUMS 3aKOHHOTO
MPEJCTABUTENS  IOPUANYECKOTO0 JIMIA IOJATBEPKIAIOTCS JOKYMEHTaMH,
YAOCTOBEPSIOIIUMU €T0 CITYKEOHOE MOJIOKEHHUE.

JIist okazaHusl FOPUIAYECKON MOMOIIU IMPH MPOU3BOACTBE MO eIy 00
aJIMUHHCTPATUBHOM ITPAaBOHAPYIICHUH IOPUAMYECKOE JIMIIO BIPAaBE HMETh
3alllMTHUKA (aJBOKaTa) WM WHOE JIMIO (MPEACTABUTENSA), TMOJTHOMOYUS
KOTOPBIX JOJHKHBI OBITH YIOCTOBEPEHBI OPJIEPOM IOPUAMUECKON KOHCYIbTAIIMN
U JIOBEPEHHOCTHIO, O(DOPMIICHHON B COOTBETCTBUU C 3aKOHOM. B cOOTBETCTBUU
¢ 4.4 c1.25.5 KoAlIl P® 3amUTHUK ¥ NpPEACTaBUTENb AOMYCKAIOTCS K Y4aCTHIO
B MPOU3BOJICTBE M0 JIeTy 00 aIMUHUCTPATUBHOM NPABOHAPYIICHUA C MOMEHTA
COCTaBJICHUS MTPOTOKOJIA 00 AIMUHUCTPATUBHOM TPABOHAPYIIICHUH.

Brimeykazanneie uIia BpaBe 3HAKOMHUTBCS CO BCEMU MaTepualaMu
nena, MPENCTAaBIATh JI0KA3aTeNIbCTBA, 3asBIATh XOJATalCTBA W OTBO/IBI,
y4acTBOBaTh B PAacCMOTPEHUM Jeia, OOXKajlloBaTh MPUMEHEHUE MEP
oOecrieueHrs TMPOU3BOJICTBA IO JIeTy, IIOCTAHOBJICHHE IO Jeny 00
aIMUHUCTPATUBHOM TMPABOHAPYIIEHUMU, a TaKKe I0JIb30BaThCd HWHBIMU
MpoueccyalbHbIMU MpaBaMu B cOOTBETCTBHU ¢ KOAII PO.

AHaM3Upysl MPAKTUKY MPUBICYECHUS K aJMUHUCTPATUBHOM OTBETCT-
BEHHOCTH WMHOCTPAHHBIX MOPCKHX MEPEBO3YMKOB MOYKHO CHIENIaTh BBIBOJ O
TOM, YTO TaMOEHHBIM OpraHaM MPaKTUYECKHU HEBO3MOXXHO OOECHEUUTH
y4acTUE 3aKOHHOIO TMPEACTABUTENS] HHOCTPAHHOTO HOPUAMYECKOrO JIHIA
(cynmoBnanenbiia, 1100 ¢paxToBaTensi) K MPOU3BOJACTBY IO jenam 00
aIMUHHACTPATUBHBIX TPABOHAPYIIECHUSAX.

B nensx coOntofeHus mpaB Juila, B OTHOIIEHUH KOTOPOTO BEIETCS
aAMUHHUCTPATUBHOE MPOU3BOJICTBO, TAMOXKHSAMH J[aIbHEBOCTOYHOIO PETHOHA
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IPOLECCYyaIbHbIE  JAEHUCTBUS MPOBOJWIMCH B NPUCYTCTBUM KalUTaHA
MOPCKOTO CyJHa, Ha KOTOPOM, Ha KOTOPOM INIE€PEMEIIATUCh TOBaphl U
TPAHCIIOPTHBIE  CPENCTBA,  SBIIIOIIMECS  NPEAMETAMH  TaMOXEHHOTO
MPaBOHAPYIICHHUS.

JlaHHBIE ~ OEUCTBUSL TaMOYKEHHBIX OpPraHOB  OCHOBBIBAJIMCh  Ha
TonkoBaHnu HopMm Kozekca ToproBoro MopemnaBaHusi Poccuiickon
CDeJIepaL[I/IH464 (manee nmo Tekctry KTM P®), B yacTHOCTH Ha AeUHUITUU CT.
71 KTM P®, kotopas pernaMeHTUPYET, YTO KallUTaH CyJIHA B CHUIIy CBOETO
CITY>)KEOHOTO TOJIOKEHHUS TPHU3HACTCS MPEACTaBUTENIEM CYAOBIaACiblla U
Ipy30BIaJieNiblla B OTHOIIEHUU CJIEJIOK, HEOOXOJIUMBIX B CBSI3M C HYXIaMHU
CyAHa, Tpy3a WIM IJIaBaHUs, a TaKXe€ HCKOB, KAaCalOIIUXCS BBEPEHHOIO
KallUTaHy CyJHa MMYILIECTBA, €CIM Ha MECTE€ HET WHBIX IPEICTaBUTEIECH
CyAOBJaJIeblla WX TPY30BIaAEbIIA.

Kpome Toro, cormacuo ct. 144 KTM PO cayxebOHOE TOIOKEHUE
KalMTaHa CyJHAa KakK I[IOJJHOMOYHOIO TMPEACTaBUTENS IMEPEBO3UYMKA, IIO
MHEHUIO TaMO>XEHHBIX OPTaHOB, MOJITBEPKIAACTCS TEM, YTO KOHOCAMEHT,
NOANUCAHHBIA KAalMTAaHOM CYJIHA, CYHUTAETCS IMOJANUCAHHBIM OT HWMEHU
MepeBO3YMKa. A  TPEACTaBIAs TaMOXEHHOMY OpraHy JIOKYMEHTBI
HEOOXOJIUMbIEC JUIsI TAMOXKEHHBIX IIeJiel, KalmuTaH JCHCTBYEeT OT HMMEHU
MIEPEBO3YMKA.

[Io MHEHWI0O TaMOKEHHBIX OpPraHOB, YKa3aHHBIE BBIIIE IPABOBBIC
HOopMbl KTM P® no3Bossyin enark BBIBOJ O TOM, YTO KaliMTaHbl MOPCKUX
CYOB TOJHOMOYHBI TaKXe MPEACTABJISITh MHTEPECHI MEPEBO3UYMKOB B IO
aeny 00 aaIMHUHUCTPATUBHOM paBOHAPYIIECHUH, BO30YKIECHHOMY
TaMO>KCHHBIM OpraHoM 1o (¢aKkTy COOOIICHUsI KalmUTaHOM OT HWMEHH
NepeBO3YMKa HEJOCTOBEPHBIX CBEACHUI O TOBape MpH NPHUOBITUU CyAHA Ha
TaMOKEHHYIO TeppuToputo Poccuiickonn @enepanuu, OTBETCTBEHHOCTH 3a
KoTopoe npeaycMmorpena 4. 3 ct. 16.1 KoAIl PO.

Onnako Takasi TMO3UIMA TAMOXXEHHBIX OpPraHoOB OIMOOYHA U HE
COOTBETCTBYET TPEOOBAHUSIM 3aKOHA, B YACTHOCTH BBIIIEyKa3aHHOU CT. 25.5
KoAIT P®. Omubo4yHyIO MO3UIIUI0 TAMOXEHHBIX OPTraHOB U MOJITBEPKIACT
cynebHas mnpaktuka. Cynapl 00IIed OPUCAUKIMM W apOUTpPa)KHbBIE CYbl
OTMEHSIOT MOCTAHOBJICHUSI TaMOYKEHHBIX OPTaHOB O HA3HAYEHWH HAaKa3aHUA
no naeny o0 aaIMUHUCTPATUBHOM TIPABOHAPYIIEHUHM JaHHOW KaTEropuH,
MOCKOJBKY KANWTAaH CYJHA, MPUCYTCTBOBABIINU IIPU  COCTABJICHUU

464 C3 P Ne 18 1999 1. Cr. 2207
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MpOTOKOJa 00 aJAMHHHUCTPATUBHOM IPABOHAPYIICHUH, HE OBLT MpU3HAH
CyAOM  3aKOHHBIM MPEACTABUTEIIEM KOPUIAYECKOrO JIMIA B CMBICIE,
onpenensiemoM cT. 25.4 KoAIl P®, BBUAY OrpaHUYEHHOTO XapakTepa €ro
MPEJICTAaBUTENLCTBA.

M3 BBIIECKA3aHHOTO MOYKHO CJIENIATh €IMHCTBEHHBIN BBIBOJ O TOM, YTO
KaluTaH CyJHa MOXET OBbITh NPEJCTaBUTEIEM HHOCTPAHHOTO MOPCKOIO
MEpEBO3UYMKA TOJIBKO B TOM CJIydae, €CIM B YCTAaHOBJICHHOM 3aKOHOM
MopsiIke CyAoBiaaenel] Jubo (paxToBaTelnb YHMOJIHOMOYHMBAET KalWTaHA
MPEJICTABIATh €TI0 HWHTEPECHl CHEUHATBHO BBIJAHHOM JI1 3TOr0 Cliydas
JNIOBEPEHHOCTHIO.

HexoTtoprie TamoxkHU, BO30YXAash aJIMUHUCTPATUBHOE MPOU3BOJICTBO
[0 TakOM KaTEeropuh JIeJI, IMPHUBJICKAOT K  aJMUHUCTPATUBHOU
OTBETCTBEHHOCTH HE HWHOCTPAHHOE IOPUIMYECKOE JIMI0, KOTOpOeE
OCYIIECTBIISIET MOPCKHE TMEPEBO3KH, a POCCHUMCKOE JIMII0 — COOCTBEHHHKA
MOPCKOTo cyaHa . Takast O3HIIS TAMOKEHHBIX OPraHOB TAKXKE OIIHO0YHA,
IIOCKOJIbKY IIPUBJICYEHHE K OTBETCTBEHHOCTH JMIA, HE COBEPIIABIIETO
[IPaBOHAPYIIEHUE MPOTUBOPEUUT U 3PABOMY CMBICIY U JIOTHMKE 3aKOHA, B
yacTHOCTH CT. 1.5 KoAIl P® u, COOTBETCTBEHHO, MO TAKUM JI€JIaM CYJIbl
o011Ie¥ IOPUCIUKIIUA BBIHOCAT TMOCTAaHOBJIEHUE O MPEKPAICHUH MPOU3BOJ-
CTBa 10 IeTy 06 aIMHHHCTPATHBHOM MpaBOHApYIIEHHH . W3 cymeGHOro
aKTa CJEOyeT, 4TO B COOTBETCTBHUM cO cTaThEél 1.5 KoAIl P® nwupo,
MpUBJIEKaeMOe K aJMUHUCTPATUBHOW OTBETCTBEHHOCTH, HE 0053aHO
JIOKAa3bIBaTh CBOKO HEBUHOBHOCTh U HEYCTPAHWMbIE COMHEHUSI B BAHOBHOCTH
JIMILA, TPUBJIEKAEMOT0 K aIMUHUCTPATUBHON OTBETCTBEHHOCTH, TOJIKYIOTCS B
IIOJIb3Y ATOTO JIMLA.

[lo wMHeHWIO aBTOpa, TMPEACTABISICTCS  Haubojee  yIadyHBIM
pa3pelieHueM OINKUCHhIBAEMOM MPOOJIEMbl  HAJOKEHUE apecTa Ha MOPCKHUE
Cyla TpH TPOU3BOJCTBE A€l 00 aJMUHUCTPATHUBHBIX IPaBOHAPYIICHUSX.
ApecT MOPCKOro CyJHa MOXET MPUMEHSATHCS Ha J0O0W CTaguud NpHU
MPOU3BOJICTBE MO JeiaM 00 aJIMUHUCTPATUBHBIX MPABOHAPYIICHUSIX U
OCYILECTBIISIETCS BO BHECY/ICOHOM MOPSJIKE.

IIpoueccyanpHblii  MOPSAAOK apecTa MOPCKHUX CYAOB YCTAaHOBJIEH
ct.27.14 KoAIl P®. OO0 apecte MOpPCKOr0 CyJHa COCTaBIIAETCS
COOTBETCTBYIOIIMHN MpoTokoJ. [IpuHsATHIO pelieHuid 00 apecTe MOPCKOro

495 ATI Ne 10702000-1252/2004 1 AIT Ne 10702000-1251/2004 BiaxiBOCTOKCKON TAMOKHH
4% TTocranosieHue DpyH3EHCKOTO paiioHHOTO cyaa r. BiaaausocTtoka ot 14.12.2004 r.
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CyJlHa JOJDKEH MPEAIIECTBOBATh AHAIIN3 COBEPIIEHHOTO aJIMUHUCTPATHBHOIO
MPABOHAPYIICHUSI, XapaKTep U TSIKECTh COJEIHHOTO, a TaKXKe HAINYHe
OpeablAyIuX MpaBoHapyieHnit. Heodxoaumo y4yuThiBaTh 4YTO 00 apecte
MOPCKOTO CyAHA CJEIyeT OOBSBISITh COOCTBEHHUKY CydHA JHOO
CYIOBIIAJIEIIBITY, JJISI YETO CIEAYET NPUHUMATh MEPHI K €T0 YCTAHOBJICHUIO U
BBI30BY K COOTBETCTBYIOIIEMY JOJKHOCTHOMY JIMILy TaMOXEHHOT'O OpraHa
JUIsl OOBSIBIICHUS TIPOTOKOJIA IO MOAMKUCH. CBSA3aHO 3TO MPEXKE BCETO C TEM,
9TO COOCTBEHHHUKY CyJHA HEOOXOIMMO Pa3bsCHUTH MPOIeCCyalbHBIE TpaBa
npeaycMoTpeHHsbie cT. 25.1 KoAIl PO.

B ToM ciywyae, koria MECTOHAXOXJE€HHE COOCTBEHHHKa CyJHa JIMOO
Cy/OBJIaJieSibl]la HEBO3MOXXHO YCTAHOBUTh, WJIW OH OBLI MHCHBMEHHO
YBEJIOMJIEH O HEOOXOJUMOCTU SIBKM K JOJDKHOCTHOMY JIMILy TaMO>KEHHOTO
opraHa, HO HE SIBUICS, - MPOTOKOJ apecTa MOPCKOIo CyaHa OOBSBISETCS
KanmuTa"ny cyaHa. Kpome Toro, kamWtaHa MOPCKOTO CyJIHa HEO0OXOAMMO
npeayNnpeIuTh 00 YroJIOBHOM OTBETCTBEHHOCTH 3a HE3aKOHHBIE JIEUCTBUS B
OTHOLICHUM WMYIIECTBA, IMOJABEPrHyTOro  apecty mo 4. | cr. 312
Yronosroro Komekca Poccuiickoit @eneparuu™’ (nanee YK P®).

Cnemuduaeckoid 0cOOCHHOCTHIO 0GOPMIICHHS IMPOTOKOJA 00 apecTte
MOPCKOI'0 CyJIHa SIBJISIETCS COCTaBJeHUE ero onucu. ONuch MOPCKOTO CyHA
HEe oopMIIIeTCS OTACIbHBIM MPOIECCyabHBIM AoKyMeHToM. [lon ommchio
MOPCKOI'0 CyJHa CJIeAyeT TIOHUMaTh OTpPaXE€HHWE B TEKCTE MPOTOKOJIa 00
apecTe MOPCKOTO CyJHAa €ro WISHTU(OUKAIMOHHBIX TPU3HAKOB, IO
KOTOPBIMU OOBIYHO MTOHUMAIOTCSI CJICTYIOIINE CBEJICHMUS:

e VuaukanbHbeli HOMep WMO, KOTOpbId NOPHUCBAUBAETCA MPH
MOCTPOMKE MOPCKOTO CyJHAa M HE MEHSETCS 3a BECh IEPUO/I
KU3HU MOPCKOTO CYJIHA;

e ®ar 1 HaIMOHAILHOCTH MOPCKOTO CYJIHA;

e HaumeHoBaHue MOPCKOTO Cy/IHA;

e Tun u Ha3HAUEHUE MOPCKOTO CY/AHA;

e ['01 ¥ MECTO MOCTPONKHU MOPCKOTO CY/IHA;

e Yucno, TMI 1 MOIIHOCTG TJIaBHBIX JIBUTATEIICH;

e OCHOBHBIE pa3MepeHHsl CyaHa (IJIMHa, IIMPUHA, OCaJKa B
MIOJIHOM TPY3Y);

e BopousmenieHue, 1e1BEUT, TPY30BMECTUMOCTD U TIp.;

47 C3 P®, 17.06.1996, N 25, c1. 2954.
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[Ipu HeoOXoAMMOCTH TIPU TPOU3BOJACTBE apecTa CyJHAa MOXKET
OCYIIECTBIATECA (OTO- WM BHJACO3AMUCh MOPCKOTO CyAHA, O Y&M
yKa3bIBaeTCs B TMPOTOKOJE 00 apecTte Mopckoro cyaHa. Bce neiictBus
JOJDKHOCTHBIX JIMI[ TaMOEHHOTO OpraHa IpU apecTe MOPCKOro CyJHa,
BKJIFOYAsi COCTABJIEHHUE MPOTOKOJA, JOJKHBI MPOU3BOAUTHCS B MPHUCYTCTBUU
MOHATHIX, KOTOPBIM HEOOXOJIUMO Pa3bSICHUTh WX MPOIIECCyaJIbHbIE MpaBa U
00s13aHHOCTH, IpefycMOTpeHHbIe cTaThén 27.5 KoAll PO.

[Ipu apecte MOpPCKOTo CyaHa TaMOXXEHHBIM OpTaHaM HEOO0XOIWMO B
nopsaake riaBel 49 TK EADC oCylmecTBIsTh B3aMMOJICUCTBUE U
COTPYJHUYECTBO C IPYTUMHU FOCYIapPCTBEHHBIMH OPTraHaMH.

B nensax obecneuenus ucrnonaHenus tpedoBanuii cr. 27.14 KoAll P®
JOJKHOCTHBIE JIMIA TAMOKEHHBIX OPTraHOB, MPUMEHUBIINE apeCcT MOPCKOTO
cyaHa, B mopsaake nyHkta 3 crtatbu 80 KTM P® nomkHBI HanpaBisTh
COOTBETCTBYIOIIMM KallMTaHAM MOPCKHX MOPTOB MUCbMEHHBIE MPEINUCAHUS
00 OTKa3ze B BbIAAYM pa3pelieHUss Ha OTXOJ| apECTOBAHHOIO CyJHA W3
Mopckoro mopta. Heo0XoamMo OTMETHTh, YTO MOPTOBBIE BJIACTH MOTYT
3aJIepKMUBaTh CYJIHO TOJbKO Ha 72 yaca. IIpoaneHuwe Takoro 3aaepxaHus
MOPTOBBIMU BJACTAMH HEIOIMYCTHUMO, IMOATOMY ISl aJAMUHUCTPATUBHOIO
apecta MOPCKOrO CyJHa CBBIIE 72 4YacoB TaMOKEHHOMY OpraHy
HEOOXOAMMO OINEpPaTUBHO OOPaTUThCA C 3asBICHUEM B CyA C IEJbIO
MOJIyYEHUSI HEOOXOAMMOTO Cy/Ie0HOIO aKTa.

[Tyakr 2 crarbm 81 KTM P® HenocpeacTBEHHO IpeIycMaTpUBACT
HEOOXOMMOCTh BBIHECEHHUSI TOCTAHOBJICHUS Cy/ia 00 apecte JJisi 3ajepKaHus
CyIHa CBbIIIE 72 4YacoB MOPTOBbIMM BiacTsMu. [lpu apecre cynHa npensa-
PUTEIILHO 3aJICPKAHHOTO TIOPTOBBIMHU BJIACTSIMM, TIOCTAHOBJICHUE Cyj/a, Ove-
BUIHO, JIOJDKHO OBITH MEpeJaHO aJIMUHUCTPALIMU TOpTa IS TIPOAJICHHUS TaKOTO
3a/Iep>KaHusl CBEPX yCTaHOBJICHHBIX CTaThél 81 KTM P® 72 yacos. [Ipu stom
aJIMAHUCTPALIMS MOPTA 3alpeliaeT CyAHY BBIXOJ M3 MOPTa U OCYIIECTBISIET TE
KE MEpbI, MPENATCTBYIOIIUE €r0 OTXOAy (HampuMmep, U3BSITUE CYAOBBIX JOKY-
MEHTOB, OTleYaThIBaHUE XOI0BOM pyOKH, 3ampelleHre BbIX01a B MOPE, U T.11.)

ApecT MOpPCKOTro CyJiHa TaMOXXEHHBIM OpraHaM HEOOXOJUM C OJHOMU
€OUHCTBEHHOM IENbI0 — TMPEIOCTABICHUSI CO CTOPOHBI WHOCTPAHHOIO
MOPCKOTO TIEPEBO3YMKA JIOCTATOYHOTO OOECHEUYEHHUs, KOTOPOE HEOOXO0IUMO
Oynmer nansi ymiaatel MITpadHBIX CAHKIUW, HAIOKEHHBIX TaMOXEHHBIM
OpraHOM Ha HWHOCTPAHHOE JIUIIO, NPUBJIECKAEMOE K aJMUHHCTPATUBHOU
OTBETCTBEHHOCTH.
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BaxxHbIM BONpPOCOM SIBISIETCA TOPSAJOK TMPEAOCTABICHUS] TaKOIo
obecnieueHus. B »3ToM cMbicie B JuTeparype OOBIYHO  MPHUHSTO
paccMaTpuBaTh BOMPOC O TOM, Kakod (popMbl oOecrieueHHe AOJKHO OBITH
MPEAOCTABICHO (AEMO3UT Ha CYeT CcyJa, OAHKOBCKas rapaHTHs, MHUCHMO
Ka1y0a  B3aMMHOIO  CTpaxoBaHUsi JMOO  JIpPYroro  MEPBOKIACCHOTO
CTpaxoBLIMKa, W T.A. llpencraBnsercs, 4YTO 3aKOHOJATEIbCTBO JOJIKHO
IPEeayCMOTPETh ONPEEICHHbIE CPOKU VISl IPEIOCTABIECHUS 00ECTICUeHUSI.

Tak, ecnu oOecneyeHne MPEAOCTABICHO B CPOKH, Tpedyembie
3aKOHOJIaTE€LCTBOM, CYJTHO OCBOOOKIAETCS, €CIIM HET — TAMOXKEHHBII Opran
00si3aH HauaTh CyJeOHOE pa30oMpaTeNbCcTBO B KOMIETEHTHOM cyne. CymHo
MOKET OCTaBaThCS IOJ| apeCTOM JI0 BBIHECEHHUs PEIIEHHUs MO CYUIECTBY, a
3aTeM JIM00 OCBOOOKIEHO, JINOO PEIICHUE JOHKHO OBITh HMCIIOIHEHO ITyTEM
oOpanieHusi B3bICKAHUS Ha MpHUHAJICKAILEEe OTBETYMKY HMYILECTBO, T.€.
apecTOBaHHOE CYyAHO. B 3TOM cilyyae TaMOXEHHbBIE OpraHbl OCYLIECTBIISIIOT
CBOM (PYHKIIUM CaMOCTOSITEIbHO WM BO B3aUMOJICUCTBUU C HWHBIMU
rOCyIapCTBEHHBIMM  OpraHamu, Hanpumep ¢ Poccuiickum  @oHI0M
®enepanbHoro Mmymecrsa.

B cnydae oOpamienus ar000ro W3 3aWHTEPECOBAHHBIX JIUI[ B CYI C
3asBJICHUEM O TOM, YTO JOCTAaTOYHOE oOecreyeHue B npuemiieMoin Gopme
OBLJIO TIPEOCTABIICHO, U C TMOATBEPKACHHEM TaKoro (akTta, CyJ BBIHOCUT
NOCTaHOBJIEHHE 00 OCBOOOXKIEHHMU CyJIHa OT apecTta. B panbHeilmem mpu
PACCMOTPEHUHN aAMUHUCTPATUBHOTO MPOU3BOJICTBA OyAET BBISICHEHO, UTO B
JNEUCTBUAX HMHOCTPAHHOTO MOPCKOIO TIEPEBO3YMKA HMMEETCS COCTaB
aAMUHHUCTPATUBHOIO MPABOHAPYIICHHS, TO HA MMEIOIIMECS, Ha JIENO3UTE
Cylla JEHEXHbIC CpEACTBA II0 TOCTAaHOBJIEHUIO CyJla Oyler oO0palieHo
B3bIcKaHue. U Takum 00pa3om, NOJTydeHHbIE B KaueCTBE MITPa(PHBIX CAHKIIUI
JEHEeXHbIE CpelcTBa OyayT mnepeduciieHbl B ymnpasieHue denepaibHOro
Kasznaueiictea Munduna Poccun.

Bormpocsl, BO3HUKAIOIIKE B CBSI3M C apeCTOM MOPCKUX CYAOB, BIEKYT
HEOJIaronpUsITHBIE TOCIEACTBUS IS UX COOCTBEHHHUKOB JHOO Cy/IOBIa-
nenblieB. HecMoTps Ha TO, YTO MOPSIAKY IEPECMOTpPa MOCTAHOBICHUM U
penieHuit mo aenam o6 aJIMUHUCTPATUBHBIX MPaBOHAPYIIEHUAX MOCBAIICHA
riaBa 30 KoAIl PO, Hukakux yka3aHuil O TOM, YTO MOKET ObITh 00KajJ0oBaH
IIPOTOKOJI apecTa MOPCKOIo CyJHa, B Hel He coaepkutTca. M Takum ob6pazom
MOHO CJI€JIaTh BBIBOJ O TOM, YTO apecT MOPCKOIO CyJHA, BEIHECEHHBIN BO
BHecyieOHOM mopsiake, B pamkax KoAIl P® He MoxeT ObITh 00kajloBaH B
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CylleOHOM MOpsJIKEe, TaK KaK B KOJEKCE OTCYTCTBYIOT HOPMBI, KacaroIIuecs
nopsiika 00XxanoBaHUs JEUCTBUN U PEIICHUN YITOTHOMOYEHHBIX OPraHOB MO
JieJ1aM, He 3aBEpUIEHHBIM PACCMOTPEHHUEM (B OTJIMYHUE OT CYJeOHOTO MOpsiAKa
pacCMOTpEHHUS Kano0 Ha JIEUCTBUA U PEUICHUs CleJ0BaTeNs, 103HaBATENs,
MPOKYPOpA [0 YLONOBHBIM Je/IaM, HAXOISIIMMCS B TIPOU3BOICTBE .

B Toxe Bpems M0, B OTHOIIEHUHM KOTOPOTO BEIETCS J1ejio 00
aIMUHUCTPATUBHOM IPABOHAPYIIICHUH, BIIPABE 3asBUTh COOTBETCTBYIOIIECE
xonaranctBo B nopsiake cr. 24.4 KoAIl P®. OnHako maHChl HA OTMEHY
apecTa MOPCKOTO CyJHa JIOJKHOCTHBIM JIMIIOM, IIPUHSIBIIIMM TaKO€ PEIICHHUE,
€ro pyKOBOJICTBOM B IE€PUOJ] IPOU3BOJICTBA 11O JIe)ly 00 aJIMUHUCTPATUBHOM
MIPaBOHAPYIIIEHUH BeChMa HE3HAUUTENbHBI. Kak MoKa3bIBaeT MpakTUKa TaKue
CJly4yau KpamHe PEJIKU.

Takum 00pa3zoM, apecT MOPCKOTO CYyJIHA SIBJISICTCS Ba)KHBIM IPABOBBIM
MHCTUTYTOM, 3allUIIAIONIMM 3aKOHHBIE MMpaBa Kpeautopa. B To ke Bpems
BOXHO, 4YTOObI W MHTEPECHI CYAOBIAJENbIla HE OCTAINChL 0€3 TOJKHOMU
3alIUTHI, TOATOMY HEOOXOAMMO CO3/JaTh TakKyl cOajaHCHPOBAHHYIO
MPAaBOBYID CHUCTEMY, KOTOpas TMO3BOJsiJia Obl ONEPaTUBHO MPOU3BOJIUTH
o0ecreunTeNbHbIl apecT MOPCKOTO CyJIHa TI0 CTPOrO OIpeaeleHHBIM
TpeOOBaHUSM KPEIUTOPOB, ObUIa ObI OOpamiIeHa YETKMMU MTPOLIECCYaTbHBIMU
dbopmMamMu U TIPU 3TOM TPEAOCTABIIIA JOJDKHUKY BO3MOXHOCTH 3aIlIUTHUTh
CBOM HHTEpechbl. B 3TOM cMbIciae HEOOXOAUMO JOCTHXKEHUE Pa3yMHOIO
OaaHca C TEeM Yy4YeTOM, 4YTO, KakK OBIJIO ITI0Ka3aHO BBIINIC, OCHOBHBIC
TpeOOBaHUS KpEAWTOpa HAIpaBJCHbl JIMIIL Ha MOJYYEHUE HaJJICkKaIIEro
oOecreueHrs U MPU €ro MPeIOCTaBICHUU JOKHUKOM CYJIHO, KaK MPaBUIIO,
HEMEJIJICHHO 0CBOOOXKIAETCsl U3-T10]T apecTa.

468 Cm. ¢T. 125 VIIK PO.
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Asif H Qureshi*®

Prospects for the Development of Legal Research and Education
in International Law in the Asia-Pacific RIM

Ladies and Gentlemen,

I am honoured to be able to speak in this forum about the prospects for
the development of legal research and education in International Law and in
the Asia-Pacific RIM. There are important reasons for a particular focus on
research in International Law in this region --- grounded as they are in the
economic importance of the region; its geopolitical significance; and its
diverse socio-cultural setting. Importantly the region has to take the lead in
the shaping of the development of International Law as it impacts on the
region. Moreover, there 1s also the need for the articulation of a clear voice in
the manner of the development of the international legal order generally.

This proactive approach to the development of International Law has to
take place in all the three spheres of the sources of International Law. First,
international agreements in the region are an obvious norm generating
vehicle and serve as a reminder that cooperation and regional development
need to find shape in such a form. International Law research needs to be
directed at the clarification for the possibilities of future cooperative
arrangements; as well as focusing on existing arrangements for their re-
negotiation. Second, in the context of Customary International Law it is
critical that the States in the region document their practices on foreign
relations in a transparent and systematic manner in particular in a language
that can be understood by outsiders. Here international legal scholars in the
region have an important role to play in assisting governments in the
documentation of their respective State practices in particular also focusing
on any practices that are informed by a regional perspective. In this manner
the region can play its part the development of customary international law.
Third, with respect to general principles of law the need for clarity and
analysis is equally of import. And furthermore, if general principles include
principles of International Law then the regional focus on these has to be
understood. Finally, the role of publicists has to be proactively enhanced as
indeed learned societies in International Law in the region. These have a
recognised function as a law determining source in International Law. In the

499 Professor of International Economic Law, Law School, Korea University, Seoul, Republic of Korea.
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same vein the deliberations of national and regional courts as they touch upon
International law issues have to be properly documented so that these are
considered in the understanding of the sources of International Law.

This approach to legal research in International Law should be
contextualized to the specifics of the region and must also inform the
elucidation of International Law in the region. An enquiry into the setting of
International Law in a regional context has much to commend it — as an
arbitrator, as a normative force, and as a facilitator — indeed as a vehicle for
the external impact of the region. More importantly an effective and justice-
oriented role for Inter-national Law in its application to the States in the
region individually, as well as in the foreign relations inter-se of the States in
the region, necessitates a regional contextualisation of International Law.
Justice calls for the formulation and application of law in a contextualised
manner. Thus, it is a central tenet of equity that differently circumstanced
entities should be accorded different treatment. In the same vein, Rawls’ s
differential principle is but an illustration of contextualising law — the rational
individual behind the veil of ignorance displacing the notion of ‘one size fit
for all.” Moreover, given the perception often of the equation of universalism
with Western cannons of jurisprudence there is indeed a need to take into
account other legal traditions.

Finally, with respect to international law research in Universities — the
need to have intensive research based doctoral programs is important for the
nurturing of quality research in the field. Some States in the region do not
have research-based degrees. In the same vein, International Law as a
compulsory subject in legal education is important. After all, in many States
International Law is supposed to be directly applicable in the domestic
system.
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Joseph D. Lee*™

Key Issues Arising Under the U.S. Foreign Corrupt Practices Act

The United States Foreign Corrupt Practices Act makes it illegal for
U.S. “persons” to pay bribes to foreign government officials. “Persons”
includes both individuals who reside in the U.S. and companies that are
headquartered in the U.S., that are incorporated in any state in the United
States, or that sell stock on a U.S. securities exchange.

Nobody knows how many federal laws there are in the United States —
that is, laws enacted by the United States Congress as opposed to a legislature
of one of the 50 states in the union. There are so many federal laws that
people have lost count. One commentator notes that there are more than
5,000 federal criminal laws. That is only a percentage of total laws, since
many federal laws are not criminal in nature. If one were to print out just the
federal criminal statutes, they would comprise more than 23,000 pages.

Among these statutes, the Foreign Corrupt Practices Act (or “FCPA™)
is rare, perhaps even unique. Typically federal statutes are designed to
govern the conduct of U.S. companies and residents committed within the
territory of the United States. For instance, federal bribery laws prohibit
improper payments to U.S. government officials. But the FCPA is different.
It is specifically designed to apply to conduct by U.S. individuals and
companies overseas — outside the territory of the United States. Specifically,
the FCPA criminalizes bribes paid to persons who are not U.S. citizens or
residents — instead, they are officials of a foreign government, a foreign
political party, or a candidate for foreign office.

Congress enacted the FCPA in 1977, after some high profile scandals
involving bribery of foreign government officials by U.S. companies. Of
course, the bribes violated the local laws of the countries in which the bribes
were paid. But even with some 5,000 criminal laws being on the books in the
U.S., none of them directly applied to the payment of these bribes. While
there were federal statutes prohibiting bribes paid to government officials,
they did not apply to foreign officials.

FCPA Enforcement

470 Attorney, Partner, Law Firm Munger, Tolles & Olson LLP (Los Angeles, USA); Independent Consultant on
International Law and Civil Procedure
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After its enactment in 1977, the FCPA was relatively dormant for some
20 years, with few charges being brought under the statute. This began to
change around 2000, at which time the number of investigations under the
Act began to rise steadily. The following chart shows the number of

enforcement actions over time by the two U.S. government agencies that
enforce the FCPA:

DOJ and SEC Enforcement Actions DOJ and SEC Enforcement Actions
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Number of Enforcement Actions

o -
1977 1979 1981 1983 1985 1387 1989 1991 1993 1995 1997 1999 2001 2003 2005 2007 2009 2011 2013 2015 2017

[+le)] Total: 335 SEC Total: 214

Description for DOJ and SEC Enforcement Actions

This chart identifies the number of Enforcement Actions filed per year since enactment of the FCPA. By hovering over a year, users can see the number of Enforcement Actions filed by the SEC and the
number of Enforcement Actions filed by the DOJ. If an Enforcement Action is filed jointly by the SEC and DO\, it is counted once for the SEC and once for the DOJ. See About Us - Datasets for a definition
of "Enforcement Action.” There are many ways to define an FCPA enforcement action and to count the number of such actions filed per year. This graphic presents one possibility among several.

As this chart reflects, the FCPA is enforced by two federal agencies:
the U.S. Department of Justice (or “DOJ”) and by the U.S. Securities and
Exchange Commission (or “SEC”). Generally speaking, the DOJ enforces
the anti-bribery provisions of the FCPA, which I have been discussing so far.
The SEC, by contrast, enforces the so-called accounting and recordkeeping
provisions of the Act. These provisions require companies subject to the
FCPA to maintain accurate books and records, and also to maintain effective
internal controls.

Why does the FCPA — a statute designed to deter bribery of foreign
officials — even address corporate accounting entries? The answer is as
follows. When bribes are paid to foreign government officials, that often
results in a false book entry, because companies do not record the payment as
a “bribe,” after all. So typically a bribe is falsely recorded in the books and
records of the company that paid it. Bribers may also reflect a failure of the
company’s internal control system.

Schemes to bribe foreign government officials often are investigated by
both the DOJ and the SEC. Typically, the DOJ brings criminal charges
(resulting in fines to a company, and potential jail time for individuals), and
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the SEC brings civil charges (involving only monetary fines). However, a
knowing and deliberate violation of the accounting and recordkeeping
provisions can be charged criminally.

Fines payable under the FCPA can be substantial. In addition, the DOJ
and SEC will typically seek disgorgement of any money made as a result of
the bribes. So if a company wins a $50 million contract by paying bribes to
foreign government officials, the DOJ and SEC may seek recoupment of the
company’s profits on the contract (or even all payments it receives).

Non-U.S. Companies Charged under the FCPA

As I explain above, Congress enacted the FCPA to deter U.S.
companies and citizens from bribing foreign government officials. But that
brings us to an interesting irony. As of 2018, the ten largest FCPA
settlements, all involving corporations, ranged from $400 million to $965
million. And notably, all but two of these settlements involved non-U.S.
companies. The largest settlement, $965 million, was paid by a Swedish
company (Telia Company AB). The second largest, $800 million, was paid
by Siemens (a German company). Other companies on the Top 10 List are
located in Holland, France, Israel, Singapore, and the U.K.

Why are these companies subject to the FCPA at all, if it applies to
companies incorporated in the U.S. or that have sold securities on a U.S.
securities exchange? Each of the foreign companies just listed had sold
securities (known as American Depositary Receipts) on U.S. securities
exchanges. The moment they sold those securities, they became subject to
the FCPA, even if they were incorporated outside the U.S., had no offices or
employees in the U.S., and did not pay the bribes while in the U.S.

That brings me to another point, which I will mention in passing —
which is that the FCPA was amended in 1998 to apply to actions by foreign
nationals while in the territory of the United States. This is the one respect in
which the statute expressly applies to actions by persons who are not
residents of the U.S. But the provision has been rarely invoked, perhaps for
the simple reason that few foreign nationals pay bribes to foreign government
officials while in U.S. territory.

But let’s go back to what strikes me as the more interesting question, of
why the U.S. Justice Department and the SEC are targeting foreign
companies in their enforcement of the FCPA. The statute was enacted, after
all, to punish U.S. companies (and citizens) who bribe foreign government
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officials. Why are U.S. law enforcement officials using the Act, instead, to
target foreign companies?

I suspect the primary explanation is that the U.S. government wants to
create a level playing field. If U.S. companies cannot win foreign
government contracts by paying bribes, they shouldn’t lose out to foreign
companies that do pay bribes. Foreign companies that pay bribes to win
contracts away from U.S. companies are proper targets under the FCPA — if
they have subjected themselves to the statute by selling securities on a U.S.
exchange.

There are other possible explanations. Pursuing foreign companies
may be intended to motivate foreign governments to adopt their own anti-
bribery laws. Also, $950 million is a lot of money, and achieving such a
recover is a newsworthy event — and prosecutors don’t mind publicity, any

more than private lawyers do.
The OECD Convention

The United States is by no means alone in criminalizing payment of
overseas bribes. In 1999, the Organization for Economic Cooperation and
Development (OECD) adopted an anti-bribery convention that calls on
signatories to enact laws prohibiting foreign bribes, similar to the FCPA. The
goal of the Convention (similar to that just discussed) is to create a level
playing field in the international business environment.

To date, 43 countries have signed onto the OECD Convention,
including the United States, the U.K., Russia, several former Soviet States,
and several other countries. The following table lists the current members:
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It is fair to say that the level of enforcement varies considerably among
the member countries. The U.S. is a relatively strict enforcer, as is the UK,
whose Serious Fraud Office has brought a number of high profile
enforcement actions. Other nations are in a more nascent enforcement stage,
and it remains to be seen whether anti-bribery statutes will be more broadly
enforced among existing OECD Convention signatories, and whether
additional nations will sign on to the Convention.
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Robert J. Kerwin*"

Reflections On Northeastern University School
of Law Cooperative Legal Education

This article advocates for wider adoption of the Northeastern University
School of Law’s “learn by doing” educational model and the school’s
signature cooperative legal education program for training law students. The
school 1s well-known for its public interest programs. The author is a
graduate of Northeastern University School of Law in Boston,
Massachusetts, and has practiced law in the United States for over thirty-six
years. Detailed below are his observations about the current U.S. legal
market and the benefits of an educational program which guarantees prior to
graduation NUSL students law school clerkships and internships totaling
approximately 1,500 hours (approximately 1 year of legal experience). Mr.
Kerwin is general counsel to the International Association of Medical
Equipment Remarketers and Servicers, Inc. He was formerly a senior
partner at the Boston law firm of Tarlow, Breed, Hart & Rodgers, P.C. Mr.
Kerwin is an associate editor of the Massachusetts Law Review and co- chair
of the Massachusetts Bar Association In-House Counsel Conference. The
statements in this article are Mr. Kerwin’s views and do not necessarily
represent the views of NUSL, Tarlow Breed or the Massachusetts Bar
Association. Comments concerning this article may be sent to
kerwin.robert@comcast.net.

The American Bar Association reports there are over two hundred

"2 These law schools produce

accredited law schools in the United States
the vast majority of lawyers licensed in the United States.

The legal market in the United States is mature and very competitive*’.
Observers note demand for newly licensed lawyers has not substantially
increased. Along with level demand, there are obstacles to new lawyer
employment in the U.S. legal market because a new lawyer is not
‘experienced’. Many new lawyers have reduced opportunities to gain
“hands-on” experience — which 1s so necessary both to obtaining new

positions and to offering clients effective representation. Only Northeastern

7! General Counsel, International Association of Medical Equipment Remarketers and Services (IAMERS), New
Jersey.

472 See https://www.lawyeredu.org/aba-accredited-schools. html

73 https://www.jdjournal.com/2018/01/10/2018-state-of-the-legal-market-report/.
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University School of Law (“NUSL”) offers the cooperative legal education
model in the U.S. by which law students may obtain fulltime legal
experience — all the while attending an intensive and rigorous three-year law
program”’*. As a result, many NUSL graduates obtain post-graduate jobs as a
result of connections made through the school’s co-op program. It is not
surprising that NUSL 1is ranked #1 by The National Jurist in practical
training’”.

Law Firm Trend: Reduction In New Lawyers Gaining “ Hands -On
Experience”

It has long been the tradition that new lawyers ‘cut their teeth’ on
smaller cases both in and out of the courtroom. This is no longer the case
for many lawyers employed by private law firms. For those lawyers who
wish to practice ‘trial’ law, opportunities to appear and advocate in civil and
criminal actions on small matters are currently limited. There are several
factors which contribute to this dilemma. These include: (i) law firm
pressures to make new lawyers more profitable; (i1) the rising litigation cost
of small cases; and (ii1) the high cost of electronic discovery.

With rising salaries, law firms seek to recover a portion of the salary
increases in billable hours. These law firms are not as keen to write off time
spent by new lawyers in preparing these small cases*’. The law firms may
also not be excited about a more senior lawyer expending time to supervise
the new lawyers. Some have also suggested that they simply prefer
experienced lawyers and that investing in training programs for new
lawyers is often not a benefit ultimately realized by the law firm as some of
these newly hired lawyers eventually leave their firms and accept positions
in other firms. With billable hourly rates on the rise and level demand some
consumers of legal services are choosing not to pursue resolution of smaller
matters through the courts as the legal costs may be deemed too costly. This
is particularly true as the typical U.S. case does not permit recovery of legal
fees’”’. With the notable exception of some of the large law firms*’®, law

47 https://www.northeastern.edu/law/

473 hitp://www.nationaljurist.com/law-schools/northeastern-university-school-law

476 Just because the amount in controversy may be small, the preparation may still be extensive. By way of example,
a lawyer may need to prepare proposed findings of fact and conclusions of law or in the case of a jury trial, the
lawyer may need to prepare the proposed jury instructions for submission to the Court.

*"7In contrast to the systems of many European Countries which provide that the loser of the lawsuit pays the
attorney’s fees in the absence of a specific contractual provision legal fees are not typically awarded in the United
States. See discussion https://www.stimmel-law.com/en/articles/cost-benefit-american-litigation .
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firm educational programs, are more abbreviated and frequently suspend
clinical courtroom participation in favor of the internal ‘mock’ trial
programs. These ‘mock’ programs, while no doubt helpful, do not exactly
replicate the courtroom experience.

Advantage of Gaining “Hands-On” Experience With Co-ops”

For many years U.S. law students have had the opportunity to audition
for future law firm employment through a summer ‘clerkship’ with a law
firm. These clerkship programs afford the law student wonderful
experiences while at the same time giving prospective employers the
opportunity to engage with and interview possible future associates. Job
offers emerge from these law firm clerkships. Competition for summer law
firm clerkship programs is increasing. In recent years, fewer and fewer
summer law clerkships are available as some law firms skip the costly
clerkship programs in favor of drawing from an experienced pool of
available ‘associate’ lawyers' . Opportunities to ‘volunteer’ to serve as a
law clerk to a judge have also been more limited as some U.S. states have
determined that a law student cannot ‘volunteer’ for a judge and must be
compensated*™. This greatly complicates the opportunities of law students
for clerkship and even the ‘paid’ internships are not easy to acquire as
monies allocated for clerkships have been reduced in some states as
increases in government budgets have been steadily trimmed™’.

For many years a trend in some law firms has existed in which only
‘experienced’ lawyers are hired. The law firms specifically decline to hire
newly graduated lawyers. These law firms, perhaps recognizing there are
many available experienced lawyers, may not see a pressing need to
maintain summer law clerkship programs. The changing landscape of the
legal job market leaves some law students with the dilemma: jobs are being
offered to those who have experience and yet how does one get the
necessary legal experience in order to obtain the law job?

8 Students who receive hefty salaries from large firms are a small number indeed. See

https://www.usnews.com/education/best-graduate-schools/top-law-schools/articles/2018-03-21/understand-the-cost-
g)ayoff—of—law—school—before-getting—a-jd.

7 Some respected sources note that the cost of law clerkships, standing along, is often a money loser. The long-
term value of developing from the beginning of their legal career a cadre of smart and loyal associates is in the view
of this observer greatly outweighed by the short-term expenditures.

80 See Massachusetts limitations on volunteer work discussed at https://www.mass.gov/service-details/volunteers-
and-interns.
1 https://www. forbes.com/sites/forbeslegalcouncil/2016/11/10/the-future-of-the-legal-industry/#2c59bf76606
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The ‘experience’ dilemma is painted ever so sharply as the average
tuition and living costs for law students may be as much as $85,000 per
year. While student educational loans remain available, new law school
graduates must often begin repaying the educational loans though they may
not have a job. Many law students are often immersed shortly after
graduation in preparing for the ‘bar’ exam to be licensed in the state in
which they reside (or other states). The lack of ‘experience’ dilemma can be
summarized as follows: how can a law student obtain meaningful legal
experience while in law school in order not only to capture the legal job but
also to gain the necessary experience to excel in his/her future legal career?

NUSL, like many of the degree granting programs at Northeastern
University, is based in large part on the principle of gaining experience
while you attend school. The curriculum is known more commonly as
cooperative education. Students go on co-ops provided by a huge variety of
employers. Some are paid. At this juncture, NUSL has a database of 1,500
possible employers (domestic and international), many of which have
routinely hired NUSL students for many years. After successfully
completing the typical U.S. law school first year curriculum*®, NUSL
students alternate between classroom and co-op terms. Indeed, successful
completion of these internships or law clerkships is a pre- condition to
graduation. Of course, this schedule requires that the student successfully
complete his/her co-ops.

How NULS Co-op Program Works

All NUSL students elect to attend school year-round. At the conclusion
of the first year, the first- year class is split, and half the class stays in

school while the other half embarks on its first co-op term. Parenthetically,
I elected to undertake the spring-fall rotation in order because of a perceived
greater availability of law school clerkships™. In any event, co-op job
openings are posted, and students are given the opportunity to interview for
positions. These positions include law firms, corporations, courts, public
prosecutor offices, public defender offices, trade or civic associations. By
way of example, NUSL has had a long-term history of garnering

internships and legal opportunities in Alaska. Many have resulted in full-

82 This curriculum includes courses in real property, constitutional law, contracts, and criminal law. First year law
students are also required to take a legal writing class.

8 NUSL is considering changing the rotations to three semesters in order to afford law students longer time in their
CO-0ps.
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time positions. Some successful NUSL graduates have been appointed to
the Alaskan judiciary, including the state supreme court, after many
successful years of practice.

The evaluation of the law students which must be completed by the co-
op employer upon the student’s satisfactory completion of the co-op is
detailed in a way which may offer greater candor than a course grade. Co-
ops offer a rich opportunity for future employment as some co-op employers
will extend offers of employment upon successful completion of the
internship. Not infrequently law students may be offered a full-time position
to commence at the successful conclusion of the third year of law school.
The loyalty and friendship between the co-op employers and the students
often continue for many years irrespective of whether an offer of full-time
employment is garnered. Co-op employees often provide recommendations
or input for students for years after completion of their internships.

To this writer’s knowledge, there is no U.S. law school other than
NUSL which incorporates full- time cooperative learning into its law school
graduation requirements and places such an emphasis on ‘learning by
doing’*®.  When I was fortunate to attend NUSL, I was able to work for a
public utility’s corporate legal department of eight lawyers. The utility was
experiencing worker-strikes and business interruption issues. [ was
permitted as a law clerk to attend hearings on a variety of administrative
matters. My memos were used for consideration of important business issues
such as utility joint purchasing arrangements under the anti-trust laws. I was
also fortunate to clerk at the highest appellate court in Rhode Island at the
Rhode Island Supreme Court Appellate Screening Unit and review appeals
for submission of memos to the Justices. My work involved, among other
things, attending oral appellate arguments and preparing internal legal
memos. This court had an ever-burgeoning docket. The memos involved
identifying issues which might make the appellate court’s discretionary
review apply (or not apply particularly if the appeal was not timely).

At the Massachusetts Attorney General’s Office I was able to prepare
under the direction of a supervising attorney briefs in opposition to habeas

8 Drexel University in Philadelphia has a co-op type program but reportedly it is not as intensive. I have read with

interest commentary on the role of clinical education in the Russian Federation and welcome learning more about
the programs. See Burman, Role of Clinical Legal Education In Developing The Rule of Law In Russia, The, 2
WYO. L.Rev. 89 (2002) available at http://repository.uwyo.edu/wlr/vol2/iss1/3.
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corpus petitions**’ 17 A writ of habeas corpus is a petition filed by a
prisoner who wishes to contest the legality of his imprisonment or
treatment. It is most frequently used in a post-conviction situation when a
person believes his confinement is unlawful. It may be filed in state or
federal court and frequently asks the court to order the prison officials or
wardens to make a determination if the prisoner is being unlawfully detained
or treated. Affidavits are included as well as an explanation of the legal

authorities. Frequently, these petitions are filed pro s¢*™®

. The petitions are
not often granted but written oppositions are generally filed in response.

In my final law clerkship, I was permitted under a special rule of the
Massachusetts Supreme Judicial Court®’

Massachusetts as a prosecutor of crimes in the district courts*™®. This

to act for the Commonwealth of

position afforded me the opportunity to try no less than thirty (30) criminal
trials, albeit many were really mini- hearings on misdemeanor charges
involving the testimony of police officers and as necessary one or two
witnesses. The situations were at all times ‘real’ as the defendants were
sometimes subject to incarceration or monetary fines (misdemeanors are
defined as an offense that cannot be punished by a state prison sentence). In
Massachusetts, a convicted person can be sentenced to time either to state
prison or in the county house of correction. District Court matters involved
possible state prison sentences but in most cases the penalty may involve
imposition of a fine or court costs. I much appreciated the opportunity to
interact during the various proceedings with the district court judge, the

5 Under the U.S. and state court constitutions incarcerated prisoners are permitted to apply for release or
modifications of the terms of the incarceration if the aggrievement which is the basis of their punishment is
Qg%ermined to be ‘cruel and unusual’ punishment.

On one’s own behalf.
87 Rule 3.03 permits law students to appear in court. “(1)A senior law student in an accredited law school, or a
law school authorized by statute of the Commonwealth to grant the degree of bachelor of laws or juris doctor,
who has successfully completed or is enrolled in a course for credit in evidence or trial practice with the written
approval by the dean of such school of his character, legal ability, and training, may appear without
compensation
(a) on behalf of the Commonwealth...in proceedings in any division of the District Court...provided that the
conduct of the case is under the general supervision of a member of the bar of the Commonwealth who is a regular
or special assistant district attorney.....”.(2)The ‘general supervision” shall not be construed to require the
attendance in court of the supervising member of the bar...”(3)The written approval described in paragraph(1) for
a student or a group of students, shall be filed with the clerk of the Supreme Judicial Court for the county of
Suffolk and shall be in effect unless withdrawn earlier, until the date of the first bar examination following the
student’s graduation...”. https://www.mass.gov/files/documents/2018/08/3 1sjcrules-sept-2018.pdf.
8 The District Court jurisdiction extends to all felonies punishable by a sentence up to five years, and many other
specific felonies with greater potential penalties; all misdemeanors; and all violations of city and town ordinances
and by-laws. In felonies not within District Court final jurisdiction, the District Court conducts probable cause
hearings to determine if a defendant should be bound over to the Superior Court.” https://www.mass.gov/info-
details/jurisdiction-of-the-district-court-department#overview- . See also M.G.L. ¢. 218, section 27.
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probation office which investigates the defendant’s prior criminal record, if
any, and also the public defender or private defense attorney. Under the
watchful eye of the supervising assistant district attorney I was able to
develop and make recommendations to the court as to the appropriate
disposition or sentencing (with significant input of the supervising attorney
or the arresting police officer and probation).

I was also able to work part-time in legal positions through the year
and dedicate this income towards tuition and costs. These positions
included serving as a teaching assistant at the College of Criminal Justice
and assisting in administrative hearings before the Boston Water and Sewer
Commission™’. Northeastern University School of Law had additional
work programs available to students to earn additional tuition monies
during the academic year as I was able to serve as a teaching assistant and
research assistant in Northeastern University’s College of Criminal Justice.

The NUSL program has much expanded in recent years. Students are
permitted to pursue dual degrees and may concentrate in a number of areas,
including privacy and health care law. They also seek co-op internships in
multi-disciplinary fields and increasingly are going on co-op with
employers in the new market economy. The success of the NUSL students
has been hard-won and is now well- received particularly by the
Massachusetts legal community. NUSL enjoys not only a high pass rate on

the Massachusetts bar exam for first-time takers***22 but importantly the
majority of graduates secure positions within 10 months of graduating.
Employers recognize that graduates of NUSL have approximately one year

of experience. This is a unique (cldvrcmtagezlg].23 This law school program is
a wonderful solution to the ‘experience’ dilemma as it affords students the
opportunity to gain invaluable work experiences while still in law school.
The detailed recommendations of the employers and the sheer size of the
co-op opportunities are real advantages.

% The Boston Water and Sewer Commission conducted administrative hearings for residents who had filed a
complaint with respect to their water bills. The clerk position responsibilities included taking written notes and
assisting in the drafting of decisions.
4% Second highest pass rate in the state of Massachusetts for the July 2017 exam. This is particularly impressive as
other law schools in Massachusetts include Harvard Law School, Boston University Law School, Boston College
Law School, Suffolk University, Western New England School of Law and New England School of Law. See Paul,
Summer 2018, NORTHEASTERN LAW, “Doing Well By Doing Good”.

1 Of the over 200 law schools operating in the U.S. to my knowledge only Drexel University School of Law
operates with some form of year-long part-time clinical program which appears to be focused on criminal
misdemeanor trials and representation in domestic family law disputes. See https://drexel.edu/law/academics/kline-
difference/clinics/.
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I know this well as I was a hiring attorney for the NUSL co-op students
for over ten years at my prior law firm. I had the privilege of hiring many
NUSL co-op law students and indeed our firm extended job offers of
permanent employment to four attorneys who were highly regarded. Our law
firm was convinced that we had recruited the best and the brightest! Perhaps
others will consider the NUSL o-op model especially in light of rising
tuition costs and the continued need for recent law school graduates to have
meaningful experience.

339



Enkhgerel Deleg*®*
Legal environment of foreign investment in Mongolia

Mongolia 1s very wide, with a total area of 1.566 million square
kilometers; it is the 19" widest country in the world covering 0.31 percent of
the world's surface, landlocked country and has just two neighbors, China
and Russia and 3.2 million populations. Mongolia’s mineral reserves,
agricultural capacity, and proximity to the vast Asia market continue to make
it an attractive Foreign Direct Investment (FDI) destination. Reports related
to its economy in the recent years show it well. For example, in 2016 the
GDP of the country was about USD 11.7 billion, the GDP per capita: USD
3.831, its Growth rate: 1.0 % and in July 2017, 5.3 % as Growth rate, a Trade
turnover of USD 8.2 billion, an Export of USD 4.9 billion, USD 3.3 billion as
Import, an Inflation of 1.1% and an Unemployment about 9.1%. As regarding
the Investment environment by the international indexes, Mongolia is ranked
62™ among 190 economies in the ease of doing business, and according to
the latest World Bank annual ratings from 64 in 2016 while ranked 36™*"
by starting business in 2017.

In total 13498 foreign invested business entities from 112 countries have
been registered in Mongolia between 1990-2016, generating 18.9 billion
USD as Foreign Direct Investment inflow to Mongolia during that times. The
sectors that attract most foreign investment are geology, mining (70%), oil
industry and trade, bank, financial sectors and catering service sectors®”. The
main investment partners are Netherlands (5.7 billion USD), China,
Luxembourg, UK, Singapore, Canada, Korea and the United States. However,
FDI inflow decreased since 2012 due to worsened macro-economic situation,
slow progress mega projects, the slowdown of the price of commodity and
certain policy missteps and as well as a weak and unstable investment legal
environment. However, Mongolian Government is taking some crucial steps
for restoring investors’ confidence, concerns and creating stable, predictable
and more favorable environment, protecting investors’ interest and promoting
diversification of economy. As a result, FDI are increasing day to day and

2 Candidate for LLM in ECUPL, Shanghai, PRC, e-mail: enkhgereld@gmail.com

3 http://www.doingbusiness.org/rankings

4 «“Mongolia’s foreign investment and perspectives” Ministry of Foreign Affairs, 2017, at available
https://www.unescap.org/sites/default/files/Mongolia 11.pdf

95 Article “Mongolia’s foreign investment™ https:/investmongolia.gov.mn/41.html
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increased by 50 percent, compared with past year”. In the same vein, the
Fitch forecasts real GDP growth of 5.2 percent in 2018 and 6.3 percent in
2019*7.

Domestic Legal Framework of Foreign Investment

Pursuant to the Concept of Mongolia’s Foreign Policy, Article 12, in
implementing its foreign policy, Mongolia shall be guided by the following:
a) Maintaining friendly relations with the Russian Federation and the
People’s Republic of China shall be priority directions of Mongolia’s foreign
policy activity. It shall not adopt the line of either country but shall maintain
in principle a balanced relationship with both of them and shall promote all-
round neighborly cooperation. In doing so, the traditional relations as well as
the specific nature of our economic cooperation will these two countries will
be taken into account. b) The second direction of Mongolia’s foreign policy
activity shall be developing friendly relations with highly developed
countries of the West and East such as the United States of America, Japan
and the Federal Republic of Germany. At the same time it will also pursue a
policy aimed at promoting friendly relations with countries such as India, the
Republic of Korea, Thailand, Singapore, Turkey, Denmark, the Netherlands,
Finland, Austria, Sweden and Switzerland , and at creating and bringing to an
appropriate level their economic as well as other interests in Mongolia*”®.
Pursuant to the above Concept of Mongolia’s Foreign Policy, the Russian
Federation and the People’s Republic of China shall be priority directions of
Mongolia’s foreign policy activity and third neighbor policy, therefore
Mongolia always welcomes FDI.

The first Foreign Investment Law in Mongolia was enacted in 1993.
The law was appreciated by foreign investors and been renamed on the tittle
of “the Investment law” in 2013. The Investment Law frames the general
statutory and regulatory environment for all investors in Mongolia.
According to the law, foreign investors can access the same investment
opportunities and receive the same protections as domestic investors. Investor
residence, not nationality, determines whether an investor is foreign or
domestic. The law provides for a more stable tax environment and other
incentives for investors. The Government shall provide an investor with a
guarantee of ensuring stability of the tax rate by a way of granting a

96 «“Mongolian State Budget—2019 http://www.iltod.gov.mn/wp-content/uploads/2018/10/Bagts-1.pdf
“7 News from the Montsame agency, http:/montsame.mn/en/read/135929
%8 Order 10™ of Great Ikh Khural (Parliament), 1% Appendix, 2011.
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stabilization certificate to the investor or by a way of concluding an
investment agreement with the investor as specified in the Law. Also, the
Government provides the guarantee for the investor’s assets (investment) to
be prohibited to illegal confiscation in the territory of Mongolia and the
investors have a right to transfer their assets and revenues out of Mongolia
without hindrance on the condition of having properly fulfilled their tax
payment obligations in the territory of Mongolia. Likewise, the procedure of
registration is simplified and decreases bureaucracy, and most investments
only be registered with the General Authority for Intellectual Property and
State Registration (Registration agency).

Tax Incentives for Investment

According to the Investment law, Tax incentives shall be rendered to
investors in the following types: to exempt from taxes; to render tax incentive;
to calculate under the accelerated method the depreciation expense to be
deducted from the taxable revenue; to calculate the loss to be deducted from
the taxable revenue by transferring to the future revenue; to deduct the
employee training expense from the taxable revenue™”’. Imported machineries
and technical equipment may be exempted from the customs duty and VAT
rate may be zero-rated during the construction works on construction
materials, oil and agricultural processing and export product plants; to build
plants to use Nano, bio and innovation technologies; to build power plant and
railway ** . The Investment Law offers tax incentives in the form of
transferrable tax stabilization certificates which give favorable tax treatment
for qualifying projects up to 27 years. Affected taxes may include the
corporate income tax, customs duties, value-added tax, and mineral resource
royalties®”'. The criteria for participation in the tax stabilization program are
transparent and include the amount of investment, the sector involved, and
the geographic area involved. The Investment law also offers Investment
contract to the investor who is willing to invest more than MNT 500 billion at
the investor’s request with the purpose of stabilizing the environment of
business activities. If not stated otherwise in the applicable laws, the
investment contract may reflect the conditions to provide a legal guarantee to

49 Tnvestment law, Article 11.1.
39 Tnvestment law, Article 11.2.
S Investment law, Article 14.
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the investor specified in this law, stabilize the tax environment and render
coordination and financial support™”.

Non-Tax Incentives for Investment

Pursuant to the Investment law, non-tax incentives shall be provided to
investors in following cases: to put land lease and use for up to 60 years on
the basis of a contract and to extend the contract duration once for up to 40
years under the contract’s primary condition; to render support to the
investors who have to make investments related to activities of Free Trade
Zones (FTZ), production and technological park and to serve with alleviated
regime of registration and checkpoint; to render support to implement
creation projects in the infrastructure, sciences and educational sectors, to
increase the number of foreign workforces and specialists, to exempt them
from employment fees and to grant the required permits at eased regime; to
render support to carry out innovation projects and to guarantee the financing
for production of export oriented innovation products; to provide the foreign
investors, who have made investment to Mongolia, and their family members
with multiple visas and residential permissions under the applicable laws of
Mongolia; and other promotions specified in the applicable laws".

Protection of Foreign Investors

The Investment Protection Council (IPC) was appointed in 2016, under
the supervision of the government of Mongolia. It’s composed of 16
Members, and a Secretary with a role of protecting foreign investors’ rights,
analyze and solve their complaints, improving investment legal system,
previewing and make a preparatory prognosis on foreign investment related
issues that will be discussed during the Parliament Session and make
proposition on an execution of laws and resolutions identified with
investment, and acquaint it to the Parliament. Since its establishment, 105
complaints and claims have been submitted by investors to IPC, most of them
are related to mining sectors>"".

Domestic Investment Dispute Settlement Mechanism

Mongolia has Civil Law system of jurisprudence and contractual
disputes are usually adjudicated in Mongolia’s district court system.

Disputants may appeal cases to the City Court of Ulaanbaatar and ultimately

392 Investment law, Article 16.

393 Tnvestment law, Article 12.
> From official website of Investment protection council, http:/ipc.gov.mn/news.php?n=5
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to the Supreme Court of Mongolia®”

. Alternative Disputes Resolution (ADR)
in Mongolia is Arbitration and Mediation.

Mongolian National Arbitration was founded on 2™ of July, 1960. The
latest new Arbitration law, which was based on the UNCITRAL Model law,
was enacted on 2017.

According to the Arbitration law, the Foreign Trade Arbitration Court at
the MNCCI as tasked to resolve disputes between Mongolian citizens,
business entities and foreign citizens and foreign entities arising from of
foreign trade agreements; disputes between foreign investors and local
partners, and disputes between foreign business entities. Mediation is a
method of alternative dispute resolution that parties to any agreement should
consider, aside from arbitration. The Mediation law was enacted in 2012.
According to the law, mediation may be used in civil legal disputes,
individual labor disputes and disputes arising from family relationships, and
*®_ The Mediation law
provides presence of mediation centers at courts of first instance and
currently, total official 43 mediators appointed by the Judicial Council of

in some other disputes only if specified by law

Mongolia®”. Anyone with higher education may attend training courses for
mediators and become a certified and registered mediator. There are also non-
official mediators™”. The law also permits government authorities, NGO’s
and professional associations to have medication centers in accordance with
their direction of professional activity, provided that certified and registered
mediators are employed®”. The business dispute mediation center at the
MNCCI was founded in 2013, is tasked to resolve disputes related business
issue.

Enforcing Foreign Court Judgments

In Mongolia law, acceptance and enforcement of a foreign court’s
judgment in the territory of Mongolia is specified as, “the rule on
enforcement of foreign and Mongolian court’s judgments, which shall be
defined under the laws of Mongolia and any bilateral treaty or international
convention to which Mongolia is party””'. In international civil procedure
matters, Mongolia has ratified the 1954 Hague Convention on Civil

393 J.S. Department of State 2017 Mongolia Investment Climate Statement , June 2017, page 10.

2% The Mediation law, Article 3.

% From official website of the Judicial council of Mongolia, http://www.judcouncil.mn/yesev.html
°% The Mediation law, Article 8.2, 9.

59 The Mediation law, Article 8.1.

310 Civil Procedure Code, Article. 194.
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Procedure. Furthermore, Mongolia has concluded a Bilateral Treaty to
Mutually Provide Legal Aid in Civil and Family Cases with several countries.
A foreign court decision must first be confirmed and accepted by the court
that made the decision to compel enforcement in Mongolia. Further, the
foreign court decision must be officially translated into Mongolian and
delivered to the court along with relevant evidences in accordance with the
proper regulation under the bilateral treaty between the countries or
international treaty. If any of the following situations would occur pursuant to
the enforcement of a foreign court judgment here in Mongolia, a foreign
court decision will not be enforced in Mongolia:

-1f damage to the independence and national security of Mongolia may
occur;

-1f it contradicts commonly accepted norms;

-if there is a valid court decision made by Mongolian courts on the case
in question;

-1f the court decision is related to litigation that belongs to the special
jurisdiction of Mongolian courts;

-if the court decision is not yet validated; or

-statute of limitation for enforcing a foreign court judgment has
lapsed’'".

In fact, Mongolian courts rarely enforce foreign court judgments, though
it 1s possible. Foreign court judgment related to family issue, especially
divorce, and the child custody and maintenance have increasingly been
enforced over the past two decades’'”.

Enforcing foreign arbitration awards

In 1994, Mongolia ratified the New York Arbitration Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, 1958. Therefore,
Mongolia is obliged to recognize and enforce foreign arbitration awards
produced under the jurisdiction of another state party to the Convention.
There are a few specific circumstances under the Arbitration Law of
Mongolia in which a foreign arbitration will not be enforced:

-one of the parties to the arbitration agreement is legally incapable or
arbitration agreement is invalid;

> Supreme Court’s Decree Ne 9, issued on 28th February, 2008.
*12 Enforcement of a foreign judgment in Mongolia, see at Lehman law Mongolia LLP, law blog,
http://lehmanlaw.mn/blog/enforcement-of-foreign-judgment-mongolia/
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-proper notice of the appointment of an arbitrator or of the arbitral
proceedings was not given to the respondent party and unable to participate
to the arbitral procedure and provide the response;

- arbitral award is not contemplated by or not falling within the terms of
the submission claim, or arbitral award is beyond the scope of the claim;

-the composition of the arbitral tribunal or the arbitral procedure was not
in accordance with the agreement of the parties and law of the country;

-award is not binding or valid or suspended,;

-the subject-matter of the dispute is not capable of settlement by
arbitration under the law of Mongolia;

-the recognition or enforcement of the award would be contrary to the
public policy of Mongolia".

The Arbitration law of Mongolia, has been drafted in compliance with
the United Nations Commission on International Trade Law Model Law. The
process of enforcing the award is fairly straightforward. The creditor must
first formally request enforcement of a foreign arbitration award in the
territory of Mongolia. In order to do that, the creditor must submit the
original copy of the final award with official translation to Mongolian and a
judicial order warranting the feasibility of its enforcement. When the Court
Decision Enforcement Agency receives the request, an Enforcement officer
who will be in charge of this procedure will be assigned to collect on the
reward. From then, the enforcement of the arbitration award is treated the
same as enforcement of a Mongolian court decision, the enforcement officer
will take all measures necessary to collect, as allowed by the law.

%13 Arbitration Law of Mongolia, Article 49.
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MATEPHUAJBI MEXJIYHAPOJHOM HAYUYHO-ITPAKTUYECKON
KOH®EPEHIIUU «IIEPCHEKTUBBI PASBUTHUS
IOPUJIMYECKOM HAYKH, MIPAKTUKHU U OBPA3OBAHUSI
B ABUATCKO-TUXOOKEAHCKOM PETMOHE»
bapannux U.H. **

CTaHOBJIeHHEe OPraHoOB OCTUIIHHM B NIEPUO 00pa30BaHus
IIpuMopcKkoro kpasi: HCTOPUYECKHE H MTPABOBbIE ACHEKTHI

JleaTeIbHOCTh POCCUIMCKOTO MUHUCTEPCTBA IOCTUIIUM U €T0 OPTaHOB B
pasHble TOJbI ObUIa TPEAMETOM  HCCIEIOBAHUS MHOTHUX HMCTOPUKOB H
topuctoB. Cpeau HUX CleAyeT OTMETUTh pabOoThl COBPEMEHHBIX aBTOPOB —
MoTtaeBoit M.B.Sls, OneHuk I/I.I/I.sm, ITaBmoBa B.A.m, dOummnyyka CB. "
BMmecte ¢ TeM, uccienoBaHUsI Ha PETMOHAIBHOM YPOBHE, B YAaCTHOCTH, B
paMKkax cyObeKToB poccuiickoro [lansHero BocToka, He MPOBOIUIUCK.

Bo3HuKHOBEHUE TEPPUTOPUAIBHOTO OpraHa roctuiuu B IIpumMopckom
Kpae CBsI3aHO C JABYyMsI cOOBITUSAMH: oOpazoBanueM 20 okTs0pst 1938 roma
[Ipumopckoro Kpasi Kak aJMUHUCTPATUBHO-TEPPUTOPUATBHON €AUHUIIBI, a
Takke Oosnee panHuMm (23.09.1938 r.) mwzmanuem Ilpuxaza HKIO CCCP
No 78, kotopsim Hapoausim Komuccapam FOctuniuun PCOCP, YCCP, bCCP,
Ka3.CCP, ¥36.CCP npeanuchiBajoch A0 pa3perieHus: Bonpoca 00 opraHuza-
M1 MECTHBIX OPTaHOB tocTUlMK He no3aHee 1.10.1938 r. komanaupoBaTh B
Kpasgs W O0JacTH CBOMX TMpEJCTAaBUTENCH, BO3JIOKHB Ha HUX PabOTy IO
IPOBEJICHUIO HAa MECTaX B XU3Hb 3akoHa o cynoycTtpoiictBe CCCP, coro3HbIX
U aBTOHOMHBIX pecnyOnuk. Ha mpeacraButeneil yka3aHHBIX HapKOMaTOB

14 .
>!4 TlouenT KadyepbI KOPIIOPATHBHOTO U TPEATPHHIMATEIHCKOT0 TIpaBa FOpuneckoii mKob! JlambHeBOCTOYHOrO

(enepaTbHOTO YHUBEPCHUTETA, K.10.H., e-mail: barannik 08@mail.ru

1> Motraesa M.B. Hcropuueckuit onbIT U TPAAUIUKU B AESITENHHOCTH OpraHoB rocTuiuu Poccuiickoit @enepanuu :
Hucc. ... xana. ropua. Hayk : Mocksa, 2004. -179 c. [OnekrponHsli pecypc] — Pexum pocryna:
http://www.dslib.net/teoria-prava/istoricheskij-opyt-i-tradicii-v-dejatelnosti-organov-justicii-rossijskoj-
federacii.html

1% Oneiinnk U, OpraHu3aHOHHO-IPABOBbIC OCHOBBI CTAHOBIICHHS U PA3BHTHS OPraHOB YIIPABJICHUS IOCTHIIHEH B
PC®CP (1917-1936 1r.) : ducc. ... a-pa topun. Hayk : Bmagmmup, 2006. - 443 c. [DnekTpoHHBIH pecypc] — Pexxnm
JocTyna: http://www.dslib.net/teoria-prava/organizacionno-pravovye-osnovy-stanovlenija-i-razvitija-organov-
upravlenija-justiciej.html

' TTaBnoB B.A. CranoBienue oprasoB toctunud U npokypatypsl PCOCP : Oktsaops 1917 1. - mexabpp 1922 t.
AsTOpedepar JqUcc.  ...KaHmuctop. Hayk, 2004. [OnexkrponHeli pecypc] — Pexum jgoctyna:
http://www.dissercat.com/content/stanovlenie-organov-yustitsii-i-prokuratury-rsfsr-oktyabr-1917-g-dekabr-1922-g
518 ®umunuyk C.B. IlpaBoBoit craTyc MHHHCTEpPCTBA IOCTHIIMH M €0 TEPPUTOPHAIBHBIX OPraHOB B YCIOBHSX
CTPOWTENHCTBA TPABOBOTO TocymapctBa B Poccum : [uc. ... kaHn. topun. Hayk : Mocksa, 2003. - 204 c.
[DmexTponnsIit pecypc] — Pexum noctyna: http:/www.dslib.net/admin-pravo/pravovoj-status-ministerstva-justicii-
i-ego-territorialnyh-organov-v-uslovijah.html
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FOCTUIIMH BO3JIarajuch TAKUE BOMPOCHI, KAK MOATOTOBKA M IMEPENOArOTOBKA
KaJIpOB CyIeOHBIX paOOTHUKOB; TMOJTOTOBKA K BBIOOpAM HApOIHBIX CYIOB;
NOATOTOBKAa MATEPUATIOB K COCTABJIEHHIO IITATOB U CMET MO COJACPIKAHUIO
HApOAHBIX CcynoB Ha 1939 r.; pemMoHTa NOMENICHUH HAPOAHBIX CYIOB;
KOHTpPOJII 32 CBOEBPEMEHHBIM MCIOJHEHUEM CYJICOHBIMU HCIIOJHUTEISAMU
pPELICHUH W ONpPEICICHUN M0 TPAKIAAHCKUM JejdaM M IPUTrOBOpPAM IO
YTOJIOBHBIM Jl€JlaM B YaCTU MMYIIECTBEHHBIX B3bICKAHWM; OpraHU3aluu
CyneOHOM CTaTUCTUKKM B Kpae (oOnactu). [nsi BBINOJHEHHWS OpraHu3a-
IIMOHHOW U aJMUHHUCTPATUBHOM PabOTHI MO yKa3aHHBIM BOIPOCaM JaHHBIM
HKIO npeanuceiBanoch MOJIMHUTE MPEACTABUTEISIM OBIBIIMX PAOOTHUKOB
OPTaHU3allMOHHO-UHCTPYKTOPCKUX OTJAEJIOB, a TaKXe€ OTJEJIIOB KaJpoB
KpPaeBbIX U 00JACTHBIX CYJIOB, 3auuciaeHHbIX B pe3epB HKHO PCOCP".

Ha mecrax mo-pazHomy ObLIM peasii30BaHbl TPEOOBAHMS BBIIICYKa3aHHOTO
HOPMAaTUBHOTO akTa. Tak, B XabapoBckoM Kkpae Obuto cosmaHo IIpencra-
BHTEIBCTBO yrpasinenus Hapomsoro kommccapuara toctumun PCOCP 72 .
B [IpumopckomM Kpae, MO JaHHBIM apXuBa KpaeBOro cyjAa, ObUIO CO3JaHO
VYnpasnenue npeacrasurenbctBa  HKIO  PCOCP  mo  IIpumopckomy
Kparo. [IepBbIM JTOKYMEHTOM, CBUACTEIBCTBYIOIIUM O CO3JAHMM 3TOr0 Y-
paBienus, siBisiercst npukasz Ne 1 ot 1.12.1938 roaa, KoTophlil ObLT MOANIMCAH
BPEMEHHO HCIIOJHSIONINM O0S3aHHOCTH JaHHOTO oprana — M.A. ®oMUYeBbIM,
OTKOMaHAMPOBAHHBIM C JIOJDKHOCTH Tipenacenarens [Ipumopckoro oGiacTHOro
cyna’”'. VicrionHenne UM 06s3aHHOCTEH GBLIO KPaTKOCPOUHBIM. Yike 31 sHBaps
1939 rona 3a ero noanucero u3naercs npukas Ne 8, B KOTOpOM OTMEUAETCS, YTO
cornmacHo tenerpamme Hapkoma FOctumuun PCOCP or 12.01.1939 r. on
MPUCTYMAEeT K MCIOJHEHUIO oOs3aHHOCTeW Tpencenarens [Ipumopckoro
o0Jicysia, TOCKOJIBKY «YIOJHOMOYEHHBIM TpenactaButenbctBa HKHO PCOCP
peKoMeHIyeTcs 3aM. npencearens [Ipumopckoro odcya T. KOHCTaHTHHOBY .

[Ipu3HakamMu JAESATENBHOCTH MPEICTABUTENCTBA KAaK OpraHa BIIACTH
ABJISIFOTCS: HAJICJICHUE TMPEICTABUTEIEH OPraHU3alMOHHO-PACTIOPSIIUTEIIb-
HBIMA WM BIJIACTHBIMHM IOJHOMOYHMSIMH IO HA3HAYEHHIO M YBOJIbHEHHUIO HE

319 IIporokonbhoe pemenne CHK CCCP 14.09.1938 r. B orHomenuu [pukaza HKIO CCCP ot 23.09.1938 r. Ne 78.
Marepuanst I'A PO: @. P-5446 cu. Om. 1. 1. 1506. JI. 129.; ®@. P-5446 cu. On. 22. JI. 3736. JUIL. 12-17.

> Tyrepomurens mo doumam [ocymapcTBeHHOro apxuBa XabapoBCKOTO Kpas M ero (HIHama B TOpOie
Hukonaescke-Ha-Amype. Tom 1. 2006. [DnexkTpoHHbII pecypc] - Pexum JIOCTyTIA:
http://guides.rusarchives.ru/browse/guidebook.html?sid=735257 &bid=215

52 ApxuB IIpumopckoro kpaeBoro cyma. J[emo: «IIpuxa3sl HawanpHuka Ympasinenus HKIO PCOCP mno
[TpuMopckoMy Kparo IO JTUYHOMY COCTaBy M OCHOBHOMW JesiTenbHOCTH» 3a mepruox ¢ 1.12.1938 r. mo 31.03.1940 r.,
JUIL.1-2.

%22 Tam e C. 9-10.
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TOJIBKO COTPYIHUKOB MPEICTaBUTEIbCTBA, HO U TOCHOTAPUYCOB, CYACOHBIX
UCIIOJTHUTENCH, BEICHUIO TPYAOBBIX KHM)KEK HAa PAOOTHUKOB HAapOJHBIX
CyIIOB, MOJTIOTOBKE U TMEPENOATrOTOBKE KaJApOB CYIACOHBIX PAOOTHHKOB,
WCITOJTHCHUIO KOHTPOJBHBIX (DYHKIIMI B OTHOIICHUH CYyAEOHBIX HCIOJHU-
tened U Kosuternn 3alliMTHUKOB, IO PEMOHTY IMOMEIIEHU HAPOJHBIX CYJIOB,
a TaK)Ke€ HAJIMYKE COOTBETCTBYIOIIUX MEeYaTed U IITAMIIOB.

JlanHast cTpykTypa npocyiiectBoBaia B [I[pumopckom kpae Heponro. Ha
ocHoBaHuu npukaza Hapkomara IOctunmn PCOCP ot 22 anpens 1939 r.
Ne 3 Bce mpencraBuTeNbCTBA MEPEMMEHOBAaHBI B YmpaiieHus Hapkomara
FOctuunn PCOCP npu KpaeBbIX HM OOJIACTHBIX COBETax JECMyTaTOB
Tpymsmmxcs > [8].

Ocob6ennocteio opranuzanuu Ynpasienuss HKIO B IIpumopckom kpae
SBAJIOCh TO, UTO Tocie pazaenenus JlansHeBoctouHnoro kpas ¢ 20.10.1938 r.
BPEMEHHBIM BBICIIMM OPTraHOM HCIOJHUTEIBHON BIACTH B Kpae SIBISJICA
Opranusanmonnsii komurteT [Ipesnnnyma BepxoBHoro Cosera PCOCP mo
[IpumopckomMy Kpato, B CBA3U ¢ 4eM (OpPMaIbHO JTaHHBIH OpPTaH Ha3bIBAJICS
Ynpasneanem HKIO PC®OCP npu OpramuzanronHom komwurete lIpesu-
muyma Bepxosrnoro Cosera PCOCP no [Ipumopckomy kparo. B ssuBape 1940
roga mociie BbeIOOpOB IIpumopckoro kpaeBoro CoBera ObLT 00pa3oBaH
Ucnomuurensupii  komuteT I[Ipumopckoro kpaeBoro CoBera, CTaBIIHA
BBICIITUM OPTraHOM UCITOJTHUTEILHOU BJIACTH B Kpae.

B coorBerctBun ¢ IlosmoxxenueMm, yrBepxkacHHbIM [locTaHOBIEHHEM
CHK PCOCP Ne 258 or 01.07.1939 1.°**, Vpasinenuem HKIO mo IIpumop-
CKOMY KpPAar0 peajInu30BbIBAJIUCH TAKUE MOJTHOMOYMS, KaK:

a) pazpabotka u npeacrapienue B HKHO coro3Hol pecnyOauku npeio-
KEHUU O HEOOXOJMMOM KOJMYECTBE HAPOJHBIX CYJOB B Kpae, a TaKkke O
KOJMYECTBE MOAJICKAUUX U30paHUIO B KaXJIOM pailoHE HAPOIHBIX CyAeH u
HApOJIHBIX 3acefaTeseil, a TaKkKe O KOJUYECTBE MOJJICKAINUX H30PAHHUIO
CyJllell 1 HapOJIHBIX 3aceaTeseil KpaeBoro Cyaa;

0) opraHu3aiisi HOBBIX BHIOOPOB HAPOJHBIX CYAEH B Cilydyae BBIOBITHSA
HapOJIHOTO CY/bH 10 UCTEYEHUSI CPOKA €ro MOTHOMOYUS;

B) KOHTPOJb 3a COOJIOACHUEM HApOJIHBIMHU CyJaMU CPOKOB PaccMoOT-
peHust CyAeOHBIX JeJl, XKaJlo0 | 3asBICHUN TpaxkaaH, OOpallleHUs K
UCIIOJIHEHUIO IIPUTOBOPOB, PEIIEHUN U ONIPEAECIICHUM U T.IL.;

32 Marepuanel A P®: ®. A-353. Om. 13. JI. 7. JL. 85.
>* Marepuains: TA PD: @. A-259. Om. 24 J1.178. JIL. 87-90.
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') TPOU3BOJCTBO PEBU3UM MO NIEPECUUCICHHBIM BBIIIIE BOIIPOCAM;

1) HaOJIFOJICHUE 3a BHITIOJHEHUEM CTaThu 29 «3aKoHa O CyJ0yCTPONCTBE
CCCP, COmO3HBIX M aBTOHOMHBIX PECIYOJIMK» 00 OTYETHOCTH HAPOIHBIX
cyzeH nepea n30upaTesaMu;

€) o0Iee pyKOBOJCTBO JESATEILHOCTHIO aJABOKATYPHI M HOPUIUYECKHUX
KOHCYJIbTALIUM;

’K) OpraHu3alus HOTApPHAIbHBIX KOHTOP W PYKOBOJICTBO HUX JESATEIb-
HOCTBIO;

3) peBU3NM PpabOTHl CyACOHBIX HCIOJHUTEIEH 1O HCHOJIHEHUIO
CyI€OHBIX PEIICHUA:

M) PYKOBOJCTBO IPABOBBIMH IIIKOJAMHU W IOPUIUYECKUMH KypCcaMH I10
MOJITOTOBKE U MEPENOAr0OTOBKE PAOOTHUKOB FOCTHUIINH;

K) YY€T KaJIpOB;

J1) OpraHu3aIys 1 BeJAeHUE CYyAeOHON CTAaTHCTUKH.

[Tomoxxennem o Hapomgnom Komuccapuare Octunun PCOCP,
yrBepxkaeHHbIM [loctanoBneanem CHK PC®CP ot 11 wHos6pst 1939 r. O6p11n
JOTIOJIHUTENILHO 3aKPEIUICHbl TOJHOMOYHUSI OPTraHOB KOCTHUIIMM B Kpasix H
o0yacTsIX, B YAaCTHOCTH, IO  Jade YyKa3aHWUH CyJIeOHBIM OpraHam II0
OpraHM3allMl W YJIY4YlIIEHUI0 WX padoThl, a TaKXke MO0 OpraHu3aluu U
PYKOBOJICTBY JI€SITEIbHOCTbIO HOTapUAJIbHBIX OPraHOB M aJIBOKaTyphl. [[s
peanu3aluy JaHHBIX MMOJHOMOYUN OpraHaM IOCTUIIMU ObLIO MPEIO0CTaBICHO,
HampuMep, TPaBO MPOBEJACHHUS PEBU3UM  JIEATEIBHOCTH  HAPOJHBIX,
00JIaCTHBIX U KPAeBBIX CYJI0B, BXoAsAUX B cocTaB PCOCP, u npaBuibLHOCTH
MIPUMEHECHUSI MU 3aKOHOB MPHU PAaCCMOTPEHUU YTOJOBHBIX U T'PaXAAHCKHUX
JieN1; MPUMEHEHUSI B OTHOIIEHUU CYACOHBIX PAOOTHUKOB MEp MOOIIPEHUS U
BXOXKJICHHSI B COOTBETCTBYIOIIME COBETHI JCMYTAaTOB TPYASAIIUXCS C
MPEJCTABIICHUEM O HAJOXKEHUU Ha CyJed JUCHUIUIMHAPHBIX B3bICKAHUM;
y4acTUs B OpraHuM3allid W TPOBEACHUH BBIOOPOB HAPOJHBIX CYIOB,
OpraHMu3alli HOBBIX BHIOOPOB HAPOJHBIX CyAed B Ciydae BBIOBITHUS
HApOJIHBIX CYJI€M 10 MCTEYEHHMS CpOKa MX IOJHOMOYMM; PYKOBOJICTBA
OpraHu3aifeil OTYETOB HAPOJHBIX CyJled Tepes Uu30upaTeasiMh, a TakkKe
PYKOBOJICTBA OpraHu3anue padoThl CyneOHBIX HCIOIHUTENEH U cyaeOHOU
crartuctuku . [10].

33 06 yreepxaennn ITonoxenus o Hapoxrom Kommccapnare FOctumun PCOCP : Tocranosnenne CHK PCOCP
or 11.11.1939 N 646 / CII PC®CP, 1939, Ne 10, ct. 37 / [DOnekrpoHHslii pecypc] — Pexum nocryma:
www.consultant.ru.
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CoxpaHuBIIHECS B apXHWBE KpaeBOro cyaa marepuansl [Ipumopckoro
Yopasinenuss HKHO cBuaeTenbsCTBYIOT O TOM, UTO B MPEABOCHHBIN MEPUOJ]
NOMUMO pe€aju3alii I[OJHOMOYMHM, BbITeKaromUX u3 llomoxenus o
TEPPUTOPUAIBHBIX OpraHax HapKoMara FOCTHLMHU, BejJach padora 1o
peanmuzanuu npukaza HKHO PCOCP Ne 103 ot 20.09.1940 r., HanpaBieHHas
Ha YCWIEHHE KapaTeJbHOM NOJMTHUKKA 10 HauOojee OMNacHbIM BHUAAM
npectymieHuid. K coxanenuio, Ha 3Ty AESTEIbHOCTh OKa3bIBaJu CYIIECT-
BEHHOE BJIMSIHHE KaJPOBBIE MPOOJIEMBI, XapaKTepHbIE JaHHOTO nepuoja. Taxk,
npuka3 no YmnpasieHuto oT 20.05.1940 r. No 47 o0sA3piBa B CPOYHOM
nopssike oGopMUThCS AJis MOCTYIUIeHHsI B 3aounyto KOpuandeckyo MKoIy
20 paboTHMKaM HE TOJBKO U3 YMCIA CEKpeTaped HapOJHBIX CYJIOB, HO U
HApOJIHBIX Cyaeu, wwieHOB KpaeBoro cyga, a Takke pYKOBOJIUTENECH
CTPYKTYpHBIX noapazaenenuii Ymopasienuss HKIO, He nmeronux BbiciIero
IOpUANYECKOro oOpa3oBaHus. BaXHOCTH 3TOro HampaBlieHUs PpaOOThI
NOAYEPKMBAET W  IpuKa3 1o Ymopaeimenntro ot 17.07.1940 r.,
NPEANUCHIBAIOIIMN  3aBEAYIONIEMY  HIECTUMECSAYHBIMU  FOPHUINYECKUMU
KypcamMu IPUHUMATh KECTKUE MEpbl K JIMIaM, COBEPIIAIOLIUM MPOTyJibl 0€3
YBAKUTENbHBIX NPUYHH, BIUIOTh 10 npuMmeHeHus Kk HuM Ykaza [IBC CCCP
oT 26.06.1940 rona, npenycMaTpUBAIOIIETO 32 HEBBIXOJ Ha PadOTy BILIOTh
JI0 TIOPEMHOTO 3aK/TIOUEHHS HA HECKOJIBKO MECAIIEB .

He mnperenays B KpaTkoW cTaTrbe Ha pPaACKpBITUE BCEX ACIEKTOB
IIPABOBBIX HAMNPABICHUN IESATEIBHOCTH TEPPUTOPUAIIBHOIO OPraHa FOCTULNH,
[0JIaraeéM, 4TO PAaCCMOTPEHHBIE BOIPOCHl B MUCTOPUUYECKOW PETPOCHEKTHBE
NO3BOJIAIOT Oojiee MPEAMETHO B3TJSHYTh Ha TMPOLECC pPa3BUTUS U
CTAHOBJICHHSI TEPPUTOPUANIBHBIX oOpraHoB roctuiuu B 30-40-e roab!
OPOLJIOr0 CTOJETHS B OTHAICHHbIX peruoHax Poccunm. He Tonbko
MOJIOKUTENbHBIM, HO W OTPULATENbHBIA OMNBIT JEATEILHOCTH OPraHoOB
IOCTULIMU JI0JDKEH YUUTBIBATHCS B XOJI€ UX COBPEMEHHOIO pehOpMUPOBAHUSI.

326 Apxus Ilpumopckoro kpaeBoro cyma. Jlemo: «lIpukassl Hauanpumka Yupasinennss HKIO PCOCP o
ITpuMopckoMy Kparo Mo JIMYHOMY COCTaBY U OCHOBHOM AeaTensHoCTU» 3a nepuof ¢ 03.04.1940 r. mo 19.12.1940 r.,
JL.66.

351



Bunocpaoosa O.I1. >

NudopmanuoHHoe 3HAYECHHE IKCIIEPTHU3 NIPU PACCIEAOBAHUU
NMPeCcTYIJICHUH, CBSAI3AHHBIX C XHIICHUEM AHTUKBApHATA

HcTopuko-KyIbTYpHBIE IEHHOCTH, XPAaHAIIMECS W SKCIIOHUPYEMBIE B
My3€sX, KapTUHHBIX Tajepesx, BbICTABOYHBIX  3aJlaX, KYJbTOBBIX
COOPYKEHUAX U Yy OTACIbHBIX TPAXKAAH, SBIISIOTCA NPEAMETAMU JyXOBHOIO
Hacnenus — HaponoB  Poccuiickoit ~ ®epeparuu.  I[losTomy — sroObIe
MPECTYIUICHUS, MOCATAIONIME HAa HUX, MOPEJICTABISIOT ITOBBIICHHYIO
OOIIIECTBEHHYIO OIACHOCTh, TaK KaK 3a4acTyl0 HAHOCSIT HEBOCIIOJHUMBIN
ymiepd mHTEepecaM TocyJapcTBa, OOIIECTBA M YACTHBIX JIWI. B pesynbrarte
ATUX TIPECTYIUICHUA HCYE3al0T W3 CTPAHbl YHUKAJIBHBIE MPOU3BEICHUS
HMCKYCCTBAa M KYJBTYPHBIE LIEHHOCTH, HUCTOPUYECKHUE W HHbBIC IMAMSATHUKH,
MOTEps] KOTOPBIX BJICUET HE TOJBKO KOJOCCAJIBbHBIM MAaTepUalbHBINA, HO U
MOPQJIBHBIM BPEJ, MOCKOJBKY SBIISASICh BBICIIMMHU IPOSIBICHUSIMH MHPOBOM
MaTepUaIbHOM U JyXOBHOM KYJbTYpPhl, OHU KOHIICHTPUPYIOT B cebe
MHOTOBEKOBOM OMNBIT 4YesioBeuecTBa. llocnenHee necsaTuieTre BOMPOCHI
COXpPaHHOCTH KYJIbTYPHOrO JOCTOSIHMS Poccum W ero 3amurbl  OT
MPECTYITHBIX MOCATATEIBCTB — XUIICHU, HE3aKOHHOW TOPTOBJIM M BBIBO3a 3a
IpaHUIly TMPEIMETOB CTapUHBI M HM300Pa3UTEIIBHOTO HMCKYCCTBA - CTajH
ocTpeiiiel HallMOHAJIBLHOM TPOOIEMO.

CrenoBaTent0 Opu  ONPEACICHUM NpeAMeTa Kak aHTUKBapuara H
KyJAbTYPHOH IIEHHOCTH CIJIEYeT PYKOBOJCTBOBATHCSA CHEIU(PUUSCKUMU €TI0
MpU3HAKAMU: CTapyHA; T[OBBIINICHHAs  IOTPEOUTENIbCKAsE  CTOMMOCTb;
HCTOPUYECKAS, XYI0KECTBCHHAs!, KYJIbTypHasi, HAy4YHas, My3€iHas WM UHAS
[IEHHOCTh; HAIMYME CTATyCa MAMATHUKA UCTOPUH U KYJIbTYPbI, OXPAHIEMOTO
rocyJapCcTBOM; OOIIEHApOIHAs, TOCYyAapCTBEHHass 3HAYMMOCTh. B Xoge
paccie/loBaHMsl TAaKUX JIeJ HAa3HA4YalOTCs, KaK TPaJUIUOHHBIC (JIAKTUIIO-
CKOIMYECKHE, TPACCOIOTHUCCKHE, OMOJIOTHYECKUE, MOYBOBEAYCCKUE U JIP.),
TaK ¥ HETPAJUIMOHHBIE SKCHEPTU3bI, K KOTOPBIM OTHOCITCA (DOTOTEX-
HUYECKHE, METAUVIOBEAYECKHUE, TEMMOJOTHUYECKUE, HCKYCCTBOBEIUYECKHUE,

8

52 .
MPOOUPHBIE HeoOxonumo mnpuaepkuBaThCsl CIEAYIOIIEH MOCIe0Ba-

32 Crapmmuii npenofaBarens Kadenpbl KPUMHHAIACTHKH Y palbCcKoTo fopuamdeckoro mHctUTyra MBJI Poccun
(r. ExarepunOypr), K.10.H.

>*¥ Mocuna C.B. Hekoropeie BOMpOCH! MPUMEHEHUs CHELUUAIbHBIX 3HAHUM IIPU PacciIeAOBAHUU IPECTYIUICHUI
SKOHOMHWYECKOH  HampaBieHHOCTH // COOpHMK  MEXIYyHapOJHOW HAy4HO-TIPAKTHYECKOW  KOH(epeHINnH
«KpuMuHamiCcTHKa B Cy1e0HO-IKCIIEPTHAS JIEATENBHOCTh B YCIOBHSIX cOBpeMeHHocTn». KpacHomap, 2016. C. 89.
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TEIBHOCTH TIPOBEJICHHS AKCIIEPTH3: BHAYaJIe KPUMHUHAIMCTHYCCKHE, a 3aTeM
HETPAIUIIMOHHBIC OKCIEepTH3bl. Tak Kak opraHu3anus ¢W IPOBEICHHUC
TPAJAMIIMOHHBIX JKCIIEPTU3 MIUPOKO OCBEIICHBI B KPUMHHATIUCTHICCKOMN
JUuTepaType, NPEACTaBISCTCS  IPaBWIBHBIM  KOCHYTHCS  OCBCIICHHS
0COOEHHOCTEH TPOBEICHHUSI HEKOTOPHIX KPUMHHAIMCTHYECKUX SKCIEPTH3 U
0osiee MOAPOOHO PACKPBHITH OCOOCHHOCTH MPOM3BOJCTBA HETPAIUIIMOHHBIX

o 529
HCCIICAOBAHNM 110 IPCAMCTAM dHTHKBApuara .

,ZZCleuJZOCKOI’lu'{€CKa}Z IKcnepmusa

[Ipyu ocMoTpe MecTa TMPOUCIISCTBUS XUIIEHWNW aHTHUKBapuaTa U3
KBapTUp M  JIOMOB TpaxJaH HauOojee pacHpOCTPAHEHHBIM SBIISICTCSA
OOHApY)XEHHE M HU3BATHE CIEJIOB MaJbIIeB PYK C TJIAIKUX, TJISTHIEBBIX
MOBEPXHOCTEH MeOeIn, IPeIMETOB ObITa, OKOHHBIX CTEKOJ, MaJIbIX KHOTOB 1
np. Ilpu kpaxke u3 1epKBE XapaKTEepPHO UBATHUE CIEAOB C TAKUX MPEIMETOB,
KakK paMm, CTEKOJI, KHOTOB, 3aMa3Ki M CTEKOJI Ha OKHaX, a TaKXe IPEIMETOB,
MOKPBITBIX CepeOpOM WJIM CyCaJbHBIM 30JI0TOM, HABECHBIX 3aMKOB MPHU HX
B3JIOME, C UKOH, CHATBIX C MECTa KPEIUICHHS, HO HaXOMSIIUXCS Ha MECTe
MpEeCTyIUICHUs JIMOO OpOIIEHHBIX MPECTYMHUKAMU 1O MYyTH UX CJICIOBAHUS.
IIpy ocMoTpe mnpeaAMETOB C I1ENbI0 OTBICKAHUS CJEJ0B JKEJIaTeIbHO
MOJIb30BaThCs TEepyYaTKaMu M JIMIIHUK pa3 He OpaTh NpeAMEThl B PYKH,
yTOOBI HE TMOBPEAWTh HMEIOIIHUECS CIeAbl W He OCTaBUTh HOBHIE. [lpwm
0OHaAPYKEHUHU HEYETKUX CJICJOB MaJbIEB PYK HA MOBEPXHOCTIX YHUKAIHHBIX
MPEeIMETOB HE CIEAYET WX M3bIMaTh C IOMOIIBIO CJIEIOKOMHUPOBAIHHOM
JTAKTWJIOCKOTTMYECKOW TIJIEHKH U TeM OoJiee oOpabaThiBaTh CIEIUaIbHBIMU
MOPOIIKAMHU, PacTBOPAMHU CIICILIMATBHBIX BEIIECTB, MHAYE CJEAbl MOXKHO
nedopMHUpOBaTh WIM YHUYTOXKHUTb, a MPEAMETaM HAHECTH HEMONpPaBUMBbIN
ymep0. B atoM chmywae mpeamersl co chnegamu  (ororpadupyrores,
TIIATEJLHO YIAKOBBIBAIOTCS W TMEPENAOTCS AKCHEpTaM JJisi IPOBEICHUS
AKCIIEPTU3HI.

Cyoebno-mpaconocuveckas 3Kcnepmusa

Cneooe Hoz uenoseka. V3bniaTHE CIeNOB HOT 4YEJOBEKa, Ha3HAYCHHE
AKCHEPTU3bI U OI[EHKA 3aKJIFOUEHUN IKCIIEPTOB HE MPEICTABISET CIOXHOCTH.

> Becunna C.H., HeyctpoeBa A.B. OcMmoTp MecTa MPOUCIIECTBHS KaK CPEACTBO MOJY4YeHUS HH(OOpMAIHU O
CYOBEKTUBHOW CTOPOHE ITPECTYIJICHUS IPH COBEPIICHUH XUILEHUH aHTHKBapHaTa U IPEeIMETOB, MMEIOIIUX 0CO0YI0
HCTOPHYECKYIO, XYI0KECTBCHHYIO, HAYYHYIO WIH KyIbTYpHYIO IleHHOCTE// COopHUK MaTepmuanoB Bceepoccuiickoit
HayYHO-IIPaKTHYeCcKOoH KoH(epeHn «OOpa3oBaHKe, HayKa M MPaKTHKa B JESATEILHOCTH 10 O00OECIIEYEHHUIO IpaB
rpaxaad u 60pb0e ¢ IpecTymHOCThIo». BraanBocTok, 2016. C. 38-41.
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Cama mporenypa OSTUX JEWCTBUH MOAPOOHO OINKHCAaHA B KPUMHUHAIKC-
THUYECKOH JINTEPATYpE.

Cneooe mpancnopmuuix cpeocme. C 11€JIbI0 COBEPIICHUS XUIEHUN U3
JIOMOB WM IIEPKBEH NPECTYNHUKU HEPEAKO TMOABE3KAIT K MECTY
OPECTYIUIEHUS HAa aBTOMAlIMHAX WIM MoTouukiax. Ilo  u3bpAThIM,
chororpadupoBaHHBIM ClieaM TPAHCHOPTHBIX CPEJICTB, TPOTOKOIY OCMOTpA
MeCTa  TNPOWCIIECTBUS  HA3HAYaeTCs  TPAHCHOPTHO-TPACCOJOTHYECKAS
AKCIIEPTH3a, TPEIMETOM KOTOPOM SIBISETCS YCTAHOBJIEHHWE OOCTOSITEIHCTB
7iena, CBSI3aHHBIX ¢ UACHTU(UKAIIMEH TPAaHCIIOPTHBIX CPEACTB MO UX CIIeAaM.
Tpaccosiornyueckasi 3kcnepTr3a JaeT BO3MOKHOCTh OMNPENENIUTh, KaKOW BHU]I
TPAHCIIOPTAa UMEJIU MPECTYITHUKU, B KAKOM HaIlPaBJICHUHU JIBUTAINCH, KaKHUe
0COOEHHOCTH UMEET aBTOTPAHCIIOPTHOE CPEACTBO.

Cneooe opyouit u uHCMPYMeHMO08 (MEXAHOCKONUYEeCKAs IKCHEPMU3Q).
B OGonbmimHCTBE CBOEM Kpakh aHTHKBapHWaTa COTMPOBOXKIAIOTCS B3JIOMOM
JIBEpEe, OKOH, PEIIEeTOK, a HMHOIrJa B3JIOMOM W Pa300pOM IMOTOJIOYHBIX
MEPEKPHITUM, KpBINI, CTEH. B 3THX ciy4yasx ¢ MecTa MNpPOUCHIECTBUS
U3BIMAIOTCA CIIE/Ibl OT)KUMOB, pa3pyOOB, pa3pe30B, CBEPJICHUS, PACTIHIIMBAHUSL.
Ycnex TpaccoJoru4ecko IKCIepTH3bl 00YCIOBIICH MPEXKIE BCET0 YMEHUEM
cienoBaresis OOHApYXWUTh, MPaBWILHO 3a(UKCHUPOBATh U C TOMOIIBIO
CHEUMAaIUCTa U3bITh CIEAbl, Opyaus U UHCTpYMEHTHI. [Ipu B3nomMe nBepeit
IIEPKBH Y BXOJIa 00OBIYHO OOHAPYKUBAIOT HABECHBIE 3aMKH C TIEPEIUIICHHBIMU,
MEPEKyCaHHBIMA WJIM OTOTHYTHIMH [y’KKaMH, HaKJIaJIKH, CKOOBI, a TakKkKe
3yOusia, MOJOTKH, JIOMbI, MOHTUPOBKHU. [Ipu mepenuauBaHuu penieToK OKOH
CJeIyeT U3bIMATh OCTABJICHHBIE MPECTYIMHUKAMH MOJOMAaHHBIE HOKOBOYHBIE
MOJIOTHA, HA KOTOPBIX MOTYT ObITh OOHApPY>KEHBI OTIEYaTKU NajibileB pyk. Ha
HUX TaKKe MOXET ObITh OOHAapYXEHO CMa3bIBaIOIIEe  BEIIECTBO,
UCIIOJIB3YEMOE NIPECTYIMHUKAMHU MPU TTEPENUIMBAHUY PEIIETKU, U MPUCTABIIIKE
K HEMY MHUKPOBOJOKHAa OT OJEXKIbl MOXUTHUTENEW. B Takux ciydasx K
MIPOU3BOJICTBY  OKCHEPTHU3bI,  KOTOpasl  CTAHOBUTCS  KOMILUIEKCHOM,
MIPUBJIEKAOTCS, KPOME TPACCOJIOTOB, APYTUE CIEIUATUCTHI.

Ilepen sxcnepramu MOTYT OBITH MOCTABJIEHBI BOMPOCHI, B YACTHOCTH,
TaKue:

— Kakoli Bua  cMma3blBalolIero  BellecTBa  ObUT  MPUMEHEH
MPECTYITHUKAMH MPH PACHWINBAHUU PEIIETKHA?

— KakoB xapaktep pacnuiia npyTbeB? (pOBHBINM, PBAHbIN, CKOIICHHBIH,
pSAMON);
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— Mmen v pecTyIMHUK HaBBIKKM PaCTIMIMBAHUS MeTasia?

OTBeTbl Ha 3TH BOMPOCHl MOTYT OBITH TOJYYEHBI MPHU YCIOBUSX:
Ha3HAYCHUS] KOMIUIEKCHOW OSKCIEPTU3bl, M3BATHS HOXXOBOUYHBIX IOJIOTEH,
OCMOTpa MeCTa MEPENIMBAHUS PEIICTKH C YKa3aHUEM BBICOTHI U JIPYTUX
WHJIUBUIYAIBHBIX OCOOCHHOCTEH pACIOJIOKEHUS OKHA, H3BATHS YacTH
MPYTHEB MEPENIICHHOW pemieTK. V3bAThIe Cleqbl, MpeaIMeThl He CIeayeT
yIaKOBBIBAaTh BMECTE€ C JPYTMMH OOHApYKEHHBIMH Ha MECTE OpPYAHSIMHU,
WHCTPYMEHTaMH, MPUCTOCOOJIEHUAMH, YTOOBI HE JOMYyCKaTh 0Opa3oBaHUs
HOBBIX CJIEIOB OT B3aWMHBIX HaJOXXKEHHH. B Xxome ocMoTpa wMecTa
MPOWCIIECTBUSI  HE  JIOMYCKAeTCs  Pa3IMYyHOTO  poJa  MPOBEACHUS
AKCIIEPUMEHTOB — TPHUKIAIbIBaHUs OOHAPYKCHHBIX OPYIUH K clleaM s
YTOYHEHHS] STHM JH OpPYIMEM ObLT HPOM3BEACH OTKUM HIH pazpyd ..
HNuorma B mpoliecce pacciaeloBaHWs BO3HHMKAET BOMPOC O HA3HAYCHUH
TPaACCOJIOTHYECKOM IKCIEPTHU3HI C LIENBI0 BRISICHEHUS MEXaHW3Ma 00pabOTKu
JOCKH MKOHBI (B CIIydasiX, €CJIM MCKYCCTBOBEIYECKasl HKCIIEPTH3a OKa3aaach
B 3aTPyJHUTEIHLHOM IIOJOKEHUH TIPU YCTAHOBJICHHH BO3pacTa WKOHHOM
JOCKH, BO3pacTa HAJIOKEHUS N300paKEHUS U B IIEJIOM BO3pacTa BCEl HKOHBI).
B cBs3u ¢ 3TUM mepen TpaccosioraMyd MOTYT OBITh TTOCTaBJIEHBI BOMPOCHI O
TOM, KaKUM HWHCTPYMEHTOM (TOIMOPOM, pPyOaHKOM, CTaMECKOW WU APYTUM
WHCTPYMEHTOM) ObUIM 00paOoTaHbl Kpas, ThUIbHAS CTOpPOHA WKOHBI,
M3TOTOBJICHBI IITIOHKHU M YITyOJIeHUS B HUX.

Dxcnepmuza 06beKmo8 0J0OKHUCMOU NPUpoobl (UCCe008aHUE BOTOKOH
U BOJIOKHUCMbIX MAmMepuaios)

[Ipu B3OMax ABEpeN, OKOH U PELIETOK, IIPECTYIIHOM U3bATUU UKOH W3
KHOTOB Ha MpPEIMETax, OPyAUsX U UHCTPYMEHTAX HEPEIKO OOHAPYKUBAKOTCS
BOJIOKHA OT OJCXJIbl MPECTYMHUKOB WM OT BOPOBCKUX MPHUCIIOCOOJICHUNA U
YIaKOBOYHBIX CPEJCTB (BEPEBKU, MEIIKa U Mp.). B 3TOM ciiydyae uzbsiTue u
YIIAKOBKA TAaKWX BOJOKOH JIOJDKHBI IIPOU3BOJIUTHCA B COOTBETCTBUU C
MpaBUJIaMU M3bSATHS W YNAKOBKM MHKPOYACTHI[. YIIAKOBKY HYXHO
POU3BOJUTH Pa3/eIbHO B IUIOTHYIO YIAKOBOYHYIO OyMmary ¢ TUISTHIIEBOM
MOBEPXHOCTHIO, KAJIBbKY, LIEJJIO(PAHOBYIO WM MOJUITUICHOBYIO IJIEHKY. [Ipn
OOHApYKEHUU W HU3BATUU OJCKIbI MOJI03PEBAEMOr0 WJIM MPHUCIOCOOJICHUMN
IUIsL B3JIOMa IIPOBOAMTCS CPaBHUTEIBHOE HcciienoBanue. [lepen skcnepramu

330 Endumor I1.B., BunorpagoBa O.I1. OcoOeHHOCTH NpOBEACHUS M Ha3HAYCHUS KOMIUIEKCHBIX CyIEOHBIX
skcnieptus// Bectuk Ypanbckoro opuauyeckoro uuctutyra MBJI Poccun, Ne 2. 2017. C. 45-53.
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MOTYT OBITh TOCTaBJEHBI 3aJlayd YCTAHOBJIEHHUS POJOBOM W TPYIIOBON
MIPUHAITICAKHOCTH OOHAPYKEHHBIX U H3BATHIX BOJOKOH M OTOXKJECTBJICHUS
UX C [OpeaMeraMd  OJEXKIbl  IOJ03PEBAEMOIO WM  BOPOBCKUMH

531
IIPUHAJICKHOCTAMU .

Cyoebnas hpomomexnuueckas sxKcnepmusa

[Ipenmerom cyaeOHON (POTOTEXHUYECKOW HKCIEPTU3Bl MPEUMYIIECT-
BEHHO  SBJSIOTCS  HcclenoBaHua — (ororpaduueckux  nM300paxeHui,
MIPUMEHSIEMBIX JUISI UX U3TOTOBJICHUS, MATEPUAIIOB U TEXHUYECKUX CPEICTB,
YCTAaHOBJICHHE TOXJIECTBA CHUMKOB, KuHOGoToanmaparoB u T.im. llpu
paccieioBaHNM XWINEHWH aHTUKBapuaTa JaHHAs JKCIEepTH3a OOBIYHO
POBOJIUTCA JJI1 YCTAHOBIICHUS TOKIECTBA TOJBKO: a) CHUMKOB; 0) CHUMKOB
1 npeameToB. OHa HA3HAYAETCS, €CIU:

— B JIEJIE UMEIOTCS U3bAThIE Y 0OBUHSAEMOTO (MM MHBIX JIUI]) IPEIMETHI,
(OTOCHHUMKH TMPEIMETOB, TOXO0XHX Ha TMOXHIINECHHBbIC, W (OTOCHUMKH
MPEAMETOB, U3TOTOBJIEHHBIX IO UX MOXUIIEHUS, Koraa (PakT Kpaku UMEHHO
ATUX MPEIMETOB OOBUHAEMbBIM HE MPU3HAETCS,

— B JIeJIe UMEIOTCS U3bAThIE Y 0OBUHSAEMOTO (MM MHBIX JIUI]) IPEIMETHI,
MOXO0’KHE Ha MOXUILEHHbIE, U (POTOCHUMKHU, U3TOTOBJICHHBIE 10 COBEPIICHHUS
KpaXky, KOTJa XWIIEHHE 3THUX MPEIMETOB OOBUHSAEMBIM HE NPHU3HAETCS, a
MOTEPNEBIINN WU CBSIICHHOCIYKUTEIb COMHEBAIOTCS B IOJJIMHHOCTH
U3BIATHIX Yy OOBUHsAEMbIX mpenMetoB. [Ipyn HazHaueHHH (POTOTEXHUUECKOUN
AKCIIEPTU3BI CIEAOBATEb MOXKET HaNpaBlsATh TOJBKO (doTorpadun s
YCTAaHOBJICHUSI TOXAECTBA, OJHAKO TMpU HAIUYUU HACHTU(PULIHUPYEMBIX
MPEIMETOB JKEJIATEeJIbHO HAMNpPAaBJISATh CAMU MNPEAMETHI. JKCIEpPT HAWAET
HY>KHBIW JIJI1 CPAaBHUTENBHOTO HMCCIEIOBAHUS PAKYpPC, CaM CAEIaeT CHUMKHU
0ojee BBICOKOIO KauecTBa U TEM CaMbIM OCBOOOAMT CIEAOBATENS OT
TPYJOEMKOU U JIUIIHEN pabOThlI.

T'emmonocuueckas IKcnepmusa

[lo nmemam O XUWIIEHWM AaHTHKBapuaTa B KayeCTBE BEIIECTBEHHBIX
JI0KA3aTeNIbCTB BBICTYIAIOT CTapUHHBIC MPEAMETHI IIEPKOBHON M OBITOBOM
yTBapu, HWKOHBI, KPECTbl, IOBEIUPHBIC W3MCIHS, KHHUTH, YKPAIICHHbBIC

331 Bunorpanosa O.II. CoBepiieHCTBOBaHHE NPUMEHEHHs CHELMANbHBIX 3HAHUHM MPH PACCIEIOBAHUM XUILEHHIH

KYJBTYPHBIX IIEHHOCTeH KaK 3JIEMEHT IPOTHBOJCHCTBHS «aHTUKBAPHOW» HpecTYMHOCTH // KpuMHHaIMCTHYecKoe
obecrieueHne PacKpBITHS M pacciieIOBaHMs MPeCTyIUIeHHH: MaTepraibl X Beepoccuiickoro HayqHO-TIPaKTHYECKOTO
Kpyrioro crona, 26 ¢gespains 2016 r. CraBpomnons, 2016. Y.1. C. 77-83.
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Pa3JIMYHBIMU JIPArOl€HHBIMHU, TMOJYJIPAaroleHHbIMU KaMHSIMH, MUHEpAIaMU
b0 cTpazaMu (MMUTAIUsl APArolieHHBIX WM HMHBIX IEHHBIX KaMHEN),
cTeKinaMu. B CBsi3u C 3TUM 1eped TeMMOJOTMYECKON HKCIEpPTU30H
BO3HHUKAIOT IPOOJIEMbl YCTAaHOBJICHUS XapaKTCPUCTUKH JTHX KaMHEH, HX
Ha3BaHWM, CTOMMOCTH, a TAKKE€ HCTOPUYECKOW, XYJOKECTBEHHOM M WHOU
KyJIbTYpHOU LIeHHOCTH. [Ipu onpeseneHun uCTOpUUECKOm, Xy10KECTBEHHOM
U UHOW KYJbTYPHOUN IIEHHOCTHM KaMHsI YYUTBHIBACTCS JOCTATOYHO OOJIBIIOE
KOJIMYECTBO XapaKTEPUCTUK, CPEAUd HUX: JOCTOMHCTBO CaMOro Marepuaia
KaMHsI, ero (Qu3M4ecKue CBOMCTBA, XUMUUYECKHUUA COCTaB, HOBEJIHUPHBIC
kadecTBa ((hopMa, KadecTBO M BHUILI OTpPaHKH, OOJaropakKuBaHUs, pa3Mep
(Bec), CTENeHb JEKOPATUBHOW PaCIPOCTPAHEHHOCTH KaMHS M IOBEJIMPHBIX
Pa3HOBUIHOCTEW MHUHEpaja (4eM pexe BCTpedYaeTcs, TEM JIOPOKE LIEHUTCS),
HaJIU4Yue MCTOPUUYECKON <JIETEHJIb», BPEMEHU JIaBHOCTH W3TOTOBJICHUSI,
TeXHOJIOTHS 00paboTKu. be3ycmoBHO, MpeaCTaBACHHBINA CITUCOK HE SBISCTCS
UCUYEPIBIBAIONIMM M TIpeArojaraetT JajdbHElIlee COBEPIICHCTBOBAHUE
METOJMKHM PACCIEOBaHUs XUILIEHUW aHTUKBapvaTa B IEIAX COXPaHCHUS
HAIIMOHAJILHOTO JOCTOSIHUS HAIIIeH CTpaHBbI.
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Ilempoesa /. A. >3

HpuHIun JeraJbHocTH 0GPOpMICHHU HALMOHAI-COLMATMCTHYECKOMN
aukTaTypsbl I'epmannu 1933-1945 ronos

Beiimapckas xonctutynus ¢ 1919 omnpenensiia rocygapCTBEHHOE
YCTPOMCTBO peiixa, Mo 00bEeMy MpaB TpaxkaaH Oblla TMPHU3HAHA CaAMOTO
NEMOKpPAaTUYHOU B EBpoIIe, HO y’K€ ¢ CaMOro Hayaja CBOETO CYIIECTBOBAHMS
Koncrturynusi cozmepkana JOCTATOYHO MPOCTOM MEXAHU3M CMEHBI CaMOTO
JEMOKPATUYHOTO PEKHMMa HA XPECTOMATUMHBIN TPUMEP TOTAITUTAPHOTO.

Hauano ropunnueckoro odopmiieHus: HammcTCKOW JTUKTATyphbl, HA MOU
B3I/, HaYaJloch ¢ u3AaHus Ykaza lIpesmaenra I'maaeHOypra o 3amure

533
. YKa3 oTMeHdl

Hapoja W rocyaapctBa oT 28 depanst 1933 rona
TpaXIaHCKHE TIpaBa U CBOOOIBI, YTO OTKPHIBAJIO MUPOKHUE BO3MOKHOCTH JIJIS
BMEIIIATEIILCTBA B YaCTHYIO KU3Hb I'PAKJIaH BILIOTH J0 apecTa.

B03MOKXHOCTh M3AaHUS TAKOTrO yKas3a MPO30pJMBO mIpexycMorpena 48
cratbsi KoHcturynuu: «Ecau 6 npeodenax ['epmanckoi umnepuu cepbe3Ho
Hapyuienvl obujecmeenHnas 6e30NacHoCmb U NOPAOOK UNU eClU 2pO3Um
cepvbesHasl ONacHOCMb MaKo20 HAPYUEHUsl, MO NPe3UOeHm UMNEPUU MOHCEM
NPUHUMAMb Mepbl, HeoOX00uMbvle Ol 80CCMAHOGNEHUS O0OWeCMBEEeHHO
beszonachocmu u nopsaoka, & ciyiae HA00OHOCMU C NOMOWDBIO BOOPYIHCEHHOU
cunvl. C 2moil yenvio oH ModHcem 6pemMeHHo NPUOCMAHABIUEAMNb NOJAHOCbIO
UMW 4aCMUYHO 2apaHmuu OCHOBHuIX npas, oanHvle cm. 114, 115, 117, 118,
123, 124 u 153»>**. Bonee TOro, perxcrar MOr ONpPOTECTOBaTh BBEJCHHE
orpanuueHuil: «O 6cex mepax, NPUHAMbBIX HA OCHOBAHUU pa3denod | u 2
9MOU cmamol, NPe3UOeHm UMNepuu O00JIHCEH HeMeOleHHO 00800UMb 00
ceedenusi petixcmaza. IOmu mepbl HOOAEHCAm OmMeHe No mpebo8aAHUI0
petixcmaeay». ONMpOTECTOBAHUS HE CITYUYUIIOCH.

CrnenayrommM akTOM, KOTOPBIA FOPUANYECKH OG(OPMHUI YCTAaHOBJICHHE
(dammcTCKOM AMKTATyphl, CTal 3aKOH O TMPEOJOJCHUU OEICTBEHHOTO
MOJIOKEHUST Hapojga W rocyaapctBa ot 24 wmapta 1933 roma. 3akoH
npeaocTaBissl npaBo l[lpaBuTenbcTBY BO riaBe ¢ [utiepom u3gaBaTh
UMIIepcKHe 3aKoHbl: «Cmambs 1. ['ocyoapcmeennvie 3aKOHbl MO2YH NOMUMO

332 JloneHT KadyephI TEOPHH K HCTOPHH rocyaapetsa u npasa FOpuamaeckoit mxomst JIBOY, sukhovey.da@dvfu.ru

>3 KOHCTHTYIIMOHHO® 3aKOHOZATeNbCTBO (arncrckoii Iepmanmu (1933-1945 rr.) // XpectoMaTns 10 MCTOPHH
rocyaapcTBa U mpasa 3apyoexHbix crpan. HoBoe u Hoseitmee Bpems / CocraBurens: npodeccop B. A. TomcuHOB.
M.: UK]] «3epuano-My», 2012. C.433-439.

>34 Koncrurymust 1919 r. // // Xpecromarusi o MCTOPHM TOCyAapcTBa M mpaBa 3apyOexHbIX cTpaH. HoBoe u
Hogeiiee Bpemsi / CocraButens: npodeccop B. A. Tomcunos. M.: UKJ] «3epuano-My», 2012. C.422.
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nopsaoKa, YCMaHoBIeHHO20 KOHCIMUmMyyueu, U30a8amovcs maxkice UMnepCcKum
npaeumeﬂbcm60M>>535. To ectb He nuuHo ['utnep, avu HCJIAII, Hu kTO OBI TO
HU OBLIO, YTO TMOJCKAKET BOOOpakeHHe, a UMEHHO I[IpaBUTEILCTBO C
24 mapra 1933 r. uMeeT npaBo U3JaBaTh 3aKOHBI CTPAHBI.

B cBoeM 3akoHOTBOpUECKOM MOpBIBE [[paBUTENBLCTBO MOKET U OTKIIOHATHCS
oT OcHOBHOro 3akoHa cTpaHbl: «Cmamwvs 2. 3axonvl, NPUHAMblIE UMNEPCKUM
npasUmMebCmeoM, MO2ym YKIOHAMbCSA OM UMNEPCKOU KOHCMUMYYUU, ecid OHU
He UMerm npeomMemom Ycmpoucmeo petxcmaza u petixcpama. Ilpasa
npesudenma umMnepulL OCMaromcs, HeNPUKOCHOBEHHLIMU» ..

M naHHBIM 3aKOH MOYKHO JIM CUMTATh JAHHBIM 3aKOH COOTBETCTBYIOIIUM
Beitmapckoit koHcTUTyuuu? Jla, HMKaKMX MPOTUBOPEUHUN MEXKIAY STHUMH
HOPMAaTUBHO-IIPAaBOBBIMU akTaMu He ObuI0. Tak, Beilimapckas KOHCTUTYIHUS
1919 yeTko mponuceiBana mpouenypy W3AaHus 3akoHa MmMmepuu: cHayana
3aKOHONPOEKT yTBEpKAAaeT Pelixcrar, B ciiydyae OTCYTCTBHUS MPOTECTA CO
cTopoHbl Peiixcpara 3aKOHOMPOEKT MOAMUCHIBAJICA M OIYOJIUKOBBIBAJICS
IIpesunentom. Pelixcpar, B otnmuue ot bynaecpara 1871 r. He yTrBepxkaan
3aKOHOMNPOEKThI, & TOJBKO MMEJI MPABO UX OMPOTECTOBATh, YTO YHPOCTHUIIO
MpoIeAypy YCTaHOBIEHUS (HAIIMCTCKOM TUKTATYPHI B TAIbHEHUIIIEM.

3aKO0H O IPEOI0JEHUN OEACTBEHHOTO MOJIOKEHUS HApoda U rOCy1apCTBa,
OYEBHUJIHO, MEHSI YCTAHOBJIEHHYHO KoHCTUTyHMEN mpouenypy u3AaHus
3aK0HOB. TakuM 00pa3zoM, MOKHO TOBOPHUTH O TOM, YTO 3TOT 3aKOH BHOCHUT
nonpaBky B Konctutynmio. OcTalioch BBISICHUTH, COOJIOJIEHA JM ObLIa
Mpoleypa BHECEHUS MOMPAaBKHU.

CornmacHo C1.76 KOHCTHTYLUMH, W3MEHEHHE MOXHO OBUIO BHECTH 3
crnoco0aMu, HE CBSI3AHHBIMM MEXK]y COOOI: uepe3 HapoJHOE T0JIOCOBAaHUE,
yepe3 Peiixcpar m Peiixcrar. [Jlns mpoBeneHus penieHus o0 HM3MEHCHHUH
KoHctutryniuu depe3 opraHbl TOCYJApCTBEHHOM BJIACTH  HEOOXOIUMO
KBaIM(UIIMPOBAHHOE OOJBIIMHCTBO. [Ipu 3TOM, B Cllydae MPUHATUS PEUICHUS
PelixcTarom, kKak npu NPUHATUU OOBIYHOIO 3aKOHA, PelixcpaT Mor BbIpa3uTh
poTecT, HO: «Ecnm peuxcrar, BOIPEKU IPOTECTY peuxcpara, MOCTAaHOBUII
BHECTH U3MEHEHUS B KOHCTUTYIMIO, TO MPE3UAEHT UMIIEPUU HE UMEET MpaBa
OOHapoJIOBaHUSI 3TOTO 3aKOHA, €CIM peuxcpaT B TEUEHHUE JABYX HeENIelb
MOTpeOyeT HAPOJAHOTO TOJOCOBaHUs». 3aK0oH OT 24 mapTta 1933 ObLI IPUHST B

533 KoHncTuTyimonHoe 3akoHomateabcTBO (amuctckoii ['epmanuu (1933-1945 rr.) // XpectomaThs 1Mo HCTOPHA
rocygapcTBa M mpaBa 3apyOexxHbIx crpaH. HoBoe n Hogeiimee Bpemsi / CocraBurens: npogeccop B. A. TomcruHOB.
M.: UK]] «3epuano-M», 2012. C.434.

3% Tam xe.
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COOTBETCTBMM C YCTAHOBJIEHHOW Mpoueaypoud uepe3 Peuxcrar, mnoamucan
[Ipe3uaeHToM (C KOHTpacUTHAIMEH peiXCKaHIyIepa) U OmyOJnKoBaH. Takum
o0pa3om, He0OXOAUMO NPU3HATH KOHCTUTYIIMOHHOCTb 3aKOHA.

[locne mompaBKM MOCAEAOBAaTEIbHO OBUIM  BBITYLIEHBI  3aKOHBI
[IpaBuTENBCTBRA:

- 3akoH 00 yHudukaiuu 3emenb ¢ pedxom ot 07 ampens 1933 —
BBOJIMJIACh JOJDKHOCTh MMIIEPCKOIO HAMECTHUKA B 3€MJIAX. | MTIIEpOBCKUI
BAPUAHT YKPEIUJICHHUS «BEPTUKAJIU BIIACTH;

- 3akOoH MpOTUB 00pa3oBaHUs HOBBIX maptuil ot 14 wurons 1933 r. —
3ampeT Ha AesITeIbHOCTh UHBIX naptuil, kpome HCJIAIL;

- 3akoH 00 oOecrieueHNH €IMHCTBA MapTUM U rocydapcTBa oT 1 aexadps
1933 roga — cnusiHME MAPTUMHOTO M TOCYIAPCTBEHHOTO amlapara.

HecMoTpst Ha cTosib OypHYIO 3aKOHOJIATEIBHYIO NESITEIbHOCTh, 3aKOH O
3alIMTE€ HapoJa W TroCyAapcTBa BCe elle orpaHnunBai [IpaBuUTenbCcTBO B
BOIIPOCAaX YCTPOMCTBA OPraHOB TOCYJApCTBEHHOM BiacTu: Peuxcpara,
Peitxcpara u IlpesnaenTa. OqHako u 3TO OrpaHUYCHUE OBLIO CHSATO.

He IIpaBuTensCcTBO, a 3aKOHHBIN OpraH, CliOCOOHBI BHOCUTh U3MEHEHHE
B KoHcturynuro, Peitxcrar npuHsii BHOBB norpaBky k KoHctutynuu - 3akoH

0 peopra"uzanuu rocyaapcrsa ot 30 sHBaps 19347

. [Ipeambyna 3akoHa Tak
IPAMO U TOBOPUT: «Perxcrar eIuHOrIaCHO MPHUHSI MOATOMY CIEAYIOLINN
3aKOH, KOTOpBIA OOHapoayeTcss 371eCh C EIUHOAYIIHOTO OJ00peHUs
pelixcrara, mpuyeM yCTaHABIMBAETCS, YTO TPEOOBAHUS 3aKOHOAATEILCTBA 00
W3MEHEHUM KOHCTUTYIUU HUCHOJHEHb». OTHbIHE [IpaBUTENBCTBO MOXET
TBOPUTH «HOBOE KOHCTUTYLIHOHHOE MPABO.

3aBepmiuioch  odopmieHue  (GalIUCTCKONW  JUKTaTypbl  3aKOHOM
IIpaButenbcTBa 0 BEpXOBHOM riaBe l'epmaHckoi ummepun ot 1 aBrycra
1934 r. IlocT npe3uaeHTa UMIEPUN CIUBAIACH JIOJKHOCTBIO KAaHIJIEpA U
rinaBbl maptuu. Hapon ['epmanuu yTBepans NaHHBIN 3aKOH Ha pedepeHmyme,
YTO HE MOXET NPOTHUBOPEUYUTh HE TOJBKO 3aKOHHOCTH, HO W TOBOPHUT
JErUTUMHOCTH 3aKOHa.

Takum 00pa3zoM, Mbl BHAUM, 4YTO oOdopmiIeHHE (AIIUCTCKOrO
rocyJapcTBa IO 3aKOHHBIM IyTeM, Ooiyiee Toro, HaceneHue ['epmanHum
o Aep>KUBajIo noJuTuky lIpaBuTenscTBa.

537
[ToapoOHO pacHUCHIBAIOTCSI HOPMATHUBHO-IIPABOBBIE aKThl, O(POPMUBIINE (DAIIUCTCKYIO AUKTATypy, U OpPraHbl

npunssmue 3 HIIA B cratee Mapuenko A.H., baes B.I'. Tpancdopmarus memokpatnn B (aIIncTcKoe
rocynapcTBo: BeiiMapckas KOHCTHTYHMsST W 3aKOHOJATENLCTBO HAIMOHAI-colManucThyecko ['epmanmm //
CospemenHoe mpaso. 2012, Ne 5. C. 21-32.
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Kouyoen 0.1.>

K Bompocy o rocy1apcTBeHHOM ¥ HAMOHAJILHOM CYBEPeHHUTETax
B COBPEMEHHOM POCCHICKOM rocyiapcTBe

OCHOBHBIMM  LIETSIMU M 3aJa4yaMH POCCUMCKOM TOCYIapCTBEHHOU
NOJIMTUKH SIBIIAETCS CO3JaHUE BceM HapojgaM Poccum ycinoBuid s
MOJIHOMIPABHOT'O HAIIMOHAJIBHOT'O Pa3BUTHUS, YNPOYHEHUS OOIIEPOCCUICKON
IPAXKJAHCKOW U TYXOBHO-HPABCTBEHHON OOIIIHOCTH HAa OCHOBE COOJIIOACHUS
IIPaB YEJIOBEKA U NIPU3HAHUHU €T0 BBICIIEH HEHHOCTBIO.

B nomutuueckoit W TOCydapCTBEHHO-NpaBOBOM  cdepe  3amadeit
COBPEMEHHOI HAalMOHAIBHO-TOCYAAPCTBEHHON MOJMTUKU CTajlo obecreye-
HUE pa3BUTUS U yriyoOsieHus ¢eaepaTUBHBIX OTHOUIEHUM, pa3penieHue
BO3MOXHBIX MTPOTUBOPEUUN U KOH(PJIMKTOB MyTEM MHUPHBIX COTJIACUTEIbHBIX
npouenyp Ha ocHoBe Konctutyuum Poccuiickoin @enepaiuu U
MEXCYOBEKTHBIX JOTOBOPOB M COTJIANICHUN. B IIeHTpe BHUMaHUs HAXOUTCS
U COBEpIICHCTBOBAHHWE NIPAaBOBOIO M HAUHMOHAIBHO-TEPPUTOPUAILHOTO
cTaTyca pas3nudHbIX (OPM TOCYJApPCTBEHHOCTH, U yKperuieHue Poccuiickoit
®enepaunn Kak (GopMbl OOLIEHAIIMOHAIBHOW TOCYJAPCTBEHHOCTH, a TaKkKe
pasrpaHudeHue norHomMounii Mmexay PO u ee cyoObekTamu.

B coBpeMeHHOM MEXIyHapOJHOM MpaBe cPOPMUPOBAINUCH U UCTIONB3YIOTCS
JIBa TAaKUX IIOHATHSI KaK «CYBEPEHUTET T'OCYIJAPCTBEHHBIN» M «CYBEPECHUTET
HalMi». B IMPOKOM CMBICIE MOCIECIHUN TPAKTYETCSA KaK IPaBO HALMKM Ha
camooripenenenue. Ero conepxanueM sBIsieTCs MOJUTUYECKasi CBOOO 1A HALIUU
BbIOMPATh CBOK T'OCYJApCTBEHHO-NIPABOBYIO OpraHu3zaiuio u  (opmy
OTHOLIEHWH C JPYrMMH. OKOHOMMYECKOE, IOJINTUYECKOE, COLMAIbHOE
YCTPOMCTBO 0OILIECTBA OOECIIEUMBAIOT HALMOHAIBHBIA CyBepeHUTeT. MHbIM
00pa3oM, OH SIBJISIETCS PUHIIMIIOM, PeaIM3alisi KOTOPOro HaNpsIMylO CBSi3aHA
C OCO3HAHHMEM HAallMEW CBOMX JKM3HEHHBIX HHTEPECOB. A 3TH HHTEPECHI
BBITEKAIOT U3 YCJIIOBUU €€ CYILIECTBOBAHUS.

B ycrnoBusix coBpemMeHHOUW Qeaepanud  HEOOXOAUMOCTh COYETaHUS
IPUHLUIOB  TOCYAAPCTBEHHOIO M HALMOHAIBHOIO  CYBEPEHUTETOB
MIOPOKIAOT  JUAMETPAJIbHO IPOTUBOIIOJOKHBIE MHEHHS Kak Cpeau
TEOPETUKOB, TaK U CPEIH CIELUAIUCTOB-IIPAKTUKOB. JIOBOJIBHO UIIMPOKO
pacnpoCTpaHeHO MHEHHE, 4YTO (EeAepaTUBHOM TOCYAapCcTBE, Kak MU B
YHUTApHOM, MOXET CYIIECTBOBaTb TOJIBKO OJWH CYBEPEHUTET —

>3 ouent kadenpbl TEOPUH U UCTOPUH rocyaapcTsa U npasa FOpunnueckoit mkonsl IBDY, noneHT, K.1u.H.
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rocyJapcTBeHHbIi. C TakuX MO3WLHMA HAIUOHAIBHBIE TOCYAapPCTBEHHBIE
oOpazoBaHus, sBIAIONIMECS  cyObekTamu  (emepanmu, HE  MOTYT
OpPU3HABAaTbCS CYBEpEHHbIMHM. Jlpyras Toyka 3peHHs NPEANoJiaract
MIPU3HAHUE OJIHOBPEMEHHO CYBEPEHHOCTHU M CYOBEKTOB- HAIIMOHAIbHBIX
rocyAapcTB U eAepaiviu B IEIOM.

B cBoe Bpems B DepeparuBHOM porosope PO, B KOHCTUTYyLHUSIX
pecnyOuK, Haxoaqmuxcsi B coctaBe PO HEOHOKPATHO MOAUYEPKUBAIICA MX
CYBEpPEHHBIN XapaKTep, B YEM BPOJI€ Obl pealiu3yeTcsi CyBEpEeHUTET Hauuii. 1
TeM HE MEHee PEeCIyOJMKH, KaK W JIpyTHe BUJbI CyObEKTOB, HAXOJSICh B
coctaBe (efiepaluy Bce K€ OrpaHUICHBI U B TIPEAMETaX CBOETO BEJICHUS, U B
noaHoMouusix. OHU HE SBIAIOTCS CYObEKTaMH MEXIyHAapOJHOTO IIpaBa,
YYaCTHUKAMU MOJUTUYECKUX MEKTOCYIapCTBEHHBIX OTHOIICHUH.

Ho cyTte Bompoca HE B TOM, YTO BCSIKO€ OrPaHUYCHUE O3HAYAET IMOTEPIO
HallMOHAJIBHOTO CyBEpeHUTETa. Beab M CYBEpEHHUTET JI€MOKPATUYECKOMN
dbenepanun HE MOXKET SABIAThCS OecnpenenbHbIM. OH Tak K€ OrpaHUYCH
KOHCTUTYIIMOHHO 3aKPEIUICHHBIM Pa3rpPAaHUYCHUEM MPEAMETOB BEICHUS U
MOJTHOMOYMHN MEXIy CyOhekTaMu W (eaepaluei, a Takxke MOCIeACTBUIMU
MPU3HAHUS BEPXOBEHCTBA MEXIAYHAPOJHOIO IpaBa WJIM BCTYIUIEHUS B
MEXIYyHApOIHbIE 00bEAMHEHUS WM COI03bl. Cle0BaTebHO, CaMOOIIpEIeIie-
HUE HallMi BO3MOXHO B pamkax denepamnuu. JIrobas GopmMa HalMOHaIBEHON
aBTOHOMMHM TMPU3BAHA MPEIOCTABIISITE MAJIOMY HApOJy WJIM HAIlUU, HAXOMSCh
B cocTtaBe (enmepanuu, COXpaHATh OSTHUYECKOE CBOeoOpasue, peliarh
BOIIPOCHI Pa3BUTHUS PEIIUTHH, SI3bIKA, KYJIbTYpPhl, 00pa30BaHusl, SKOHOMUKHU.

denepaTuBHOE TOCYAApCTBO BO3JaraecT Ha ce0s OTBETCTBEHHOCTh 3a
Onmaronojlyyue HalMid B CBOEM cocTaBe. B CBowo ouepenp HEoOXOAMMBIM
YCIIOBUEM [JIsl SKOHOMHYECKOIO, MOJUTUYECKOTO, U KYJIbTYPHOTO PA3BUTHUS
denepaud B 1IEJIOM CTaJI0 MHPHOE COCYILIECTBOBAaHME HaIui, o0OIIas
LIEJIOCTHOCTh TOCyAapcTBa. HemomyiueHue B OMHOCTOPOHHEM MOPSAAKE N3MEHE-
HUSl TPaHWIl, OTJEJCHUS HAIMi SIBISIETCS OJHUM W3 OCHOBHBIX MPHUHIIUIIOB
deneparu. 3ampeT Ha CEHECCHI0 TapaHTUPYET TOCYIapCTBY TEPPUTO-
PUATBHYIO 1IEJIOCTHOCTh. OpraHbl BIACTU CyOBEKTOB MHOW pa3 MMEIOT MPaBO
OCYIIECTBIIATh CAMOCTOSITENIBHO KOHTAaKThl C MHOCTPAHHBIMH TOCYJapCTBaMH,
3aKJIF0YaTh C HUMU JIOTOBOPHI, HE IPOTHUBOpeUalue e1uHon KoHCcTuTyuu.

B Poccuiickonn @enepanuu CymecTByeT M WHOW YPOBEHb pealln3alvuu
MPUHIMIIA CAMOONPEAECICHNUST HaluWui. OTO — HAUMOHAJIbHO-KYJIbTypHas
aBTOHOMHMs. E€ yyacTHHMKaMu MOTYT BBICTYIIaTh MalOUMCJIEHHBIE HApOJbl U
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HallMOHAJIbHBIE MEHBIIMHCTBA. TaKoil BUJI aBTOHOMUU MMO3BOJISIET TPaXKIaHaM,
MPUHAIIEKANMM K HAIIMEHBIIMHCTBAM, pACHBbUICHHBIM Cpeau Oosee
KPYNHBIX HalMd WM HApPOJHOCTEH, pemarb NpoOJeMbl COXpAaHEHHS U
Pa3BUTHS CBOSH HAIIMOHAIBHON CaMOOBITHOCTH.

B coBpemeHHOl Hay4YHOU JUTEpPAType NOCTATOYHO IIUPOKO MPEICTABIECHO
MHEHHE, 4TO pa3BUTHE (e/lepaTUBHBIX OTHOIICHUI HAa OCHOBE IMEpexoja K
paBHOMNpaBu0 cyobekToB Poccuiickoit denepanni B B3aMMOOTHOIICHUSX C
deneparbHBIMA  OpraHaMd, Ha OCHOBE paBEHCTBA TPaXKJaH BHE WUX
HAIlUOHAJIbHOM, PETUTHO3HOM, SI3BIKOBOM MPUHAJJICKHOCTH CIIOCOOCTBYET
Pa3BUTUIO TPAXKIAHCKMX OCHOB B  HAMOHAIBHO-TEPPUTOPHUAIBHBIX
00pa3oBaHMAX, SBIAIOMIMMHUCST CcyObekTamu Poccuiickoit ®Deaeparumu.
Onnako, HaAO0 TMOMHUTh, YTO C caMoro Hayaina (enepaTuBHOIO
CTPOUTEINILCTBA HA Tepputopuu Poccuu cyiiecTBoBaia pasHuiia B IPaBOBOM
nosioxxeHnn cyobekTtoB P®. Ona Obuia 00ycioBieHA ABYMS, OTIUYHBIMHU
Ipyr OT JApyra TMpUHIUIAMH UX OOpa3oBaHMS — HAIUOHAJIBHBIM H
TeppUTOpHANIBHBIM. I mpegocTaBieHue CYBEpPEHHBIX IPAB HALMOHAIbHBIM
oOpa3oBaHMsIM 1IJO 1O TNyTH WX T[PUOPUTETAa TMEpel  IMpaBaMu
TEPPUTOPUATBHBIX 00pa3oBaHUN. OTO CIOXKUIOCH €€ CO BpeMEH
Konctutyimun PCOCP 1978r. n nmpoaoimkuinocs B OenepatuBHOM J1I0rOBOpE
1992r. Ucxonunu U3 TOTO, YTO pechyOnuKku 00J1aJaloT 0COOBIM CTaTyCcoOM,
YTO OHU SIBJIISIFOTCSA TOCyAapCTBaMH, OO0JIAJIAIONIMMU Ha CBOEH TEPPUTOPUU
BCEU MOJIHOTOM rOCYIapCTBEHHOW BiacTH. KOHEUHO ke, peciyOiIuKamMu 3Ty
MOJIOKEHUST ObUIM  TOoJJAepkaHbl. M 9TO HalUIO OTpaXxeHHe B HX
koHctutynusax. Korna ke Konctutynusa P® 1993r. nposicHuna craryc Bcex
cyObeKkTOB denepannun, pecnyorKkaM O0Ka3ajloch BEChbMa 3aTPYIHUTEIIBHO
CKOPPEKTHUPOBATh CBOU IpeiacTaBieHuss o Poccuiickon denepanuu U CBOEM
MECTE B HEM.

[TonmuTryeckue mpoueccs B 3TOM HANPABICHUUA OCIIOXKHSIOTCS U TEM, YTO
MOJIUTUKAM TPUXOAUTCS ONUPATHCS HA MHEHHE CIEHHATUCTOB-TEOPETHKOB,
HO CpEIM MOCJIEIHUX CYLIECTBYIOT BECbMa PA3JIMYHbIEC, IIOPOM COBEPILICHHO
MIPOTHUBOIIOJI0KHBIE MHEHUS TIO ’TOMY BOIIPOCY.

Tak, psa aBTOPOB MOJIATAKOT, YTO IIPU HAIJICKAIIEM pPa3TpPAHUYCHUUN
MOJTHOMOYMH M TPEIMETOB BeJeHUS B (DeIepaTUBHOM TOCYJApPCTBE BIIOJIHE

539
BO3MOXKHO COCYIICCTBOBAHNC MHOKCCTBA HALITMOHAJIIBHBIX CYBCPCHUTCTOB

339 CromnsipoB M.B. Cysepennrer n nemoxpatus (K mocraHoBke Borpoca o cyBepeHHOIt nemokpatnn B Poccuiickoit
Oeneparun).- M.:13a-8o PAI'C, 2006; www.stoliarov.ru/studies/suverenitet.doc.
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WNHple mnoanepKuBarOT KOHIEMIMIO «CHMMETPUYHON demepanuun» U
KPUTUKYIOT STHUYECKUI benepanuzm, OTBepras BO3MOKHOCTb
CYIIECTBOBAHUS y ASTHUYECKUX OOIIHOCTEH CyOBEKTHBIX IpaB. Tak, mo
mueHnto A. CaBenbeBa, (emepaids TEPPUTOPHUIl C PAaBHBIM CTATyCOM JIJIst
Poccun He roauTcs MO HCTOpUYECKHM mpuduHaM. [l He3wpiOaeMocTu
POCCUICKOTO TOCYJAPCTBEHHOTO CYBEPEHUTETAa OH CUUTAET HEOOXOJUMbIM
BOOOIIIE TTOKOHYUTD C POCCHHCKUM (heIepaan3Mom .

B coBpeMeHHOl OTedecTBEHHOUW NuTEepaType Mo MmpobiieMaM peann3anuu
HAIIMOHAJILHOTO CYBEPEHUTETA TMPEACTABICH BECbMA MIMPOKUM CIEKTp
MHEHHH — OT BCECTOPOHHEH 3allUThl WJCH HAIMOHAJIBLHOM TOCYIapCT-
BEHHOCTH JI0 TIOJIHOTO OCYXJEHUsI (eepaTUBHOTO YCTPOWCTBA, KOTOPOE
ompesesaeTcss Kak cucTeMa dTHOKpaTtuil. Takum oO0pa3oM, MOKHO OTMETHUTh,
YTO HA CETOJHSIIHUN I€Hb HU B HAYYHOM, HU B MOJUTHUKO-TIPABOBOM IIJIaHE
Poccuniickas ®epnepamnusg eme B TMOJHOM MEpE HE OINPEAeIuiIach C
MMOHMMAaHUEM HAIMOHAJIBHOTO CYBEPEHUTETA M UCCIEIOBATENAM 3TOU
npoOJeMbl €1lle MPEACTOUT MPOBECTH TIIYOOKHH aHAIN3 MECTa U 3HAYCHUS
HAIIMOHAJILHOTO CYBEpEHUTETA B MOJUTUKOIIPABOBOM pUpo/Ie
COBPEMEHHOTO POCCUMCKOTO (heqepanin3ma.

>4 Capense A. CyBepennrer, (egepamnsm, cemapatusm // http: / www.netda.ru / sborniki /rustroj /rs-sav.htm
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IHapxomenko /1.A. >4

Prospect of the notion ‘a person, who has committed a crime
for the first time’ development

A legal definition of a person who has committed a crime for the first
time was formulated by of the Decision of the Plenum of the Supreme Court
of the Russian Federation of 27.06.2013 Ne 19 ‘On the application by courts
of legislation regulating the grounds and procedure for exemption from
criminal liability’. The stipulation of the fact that the given definition has
more or less general nature is determined by two circumstances. First, it
concerns only exemption from criminal liability institution (Articles 75, 76,
76.1 of the Criminal Code of the Russian Federation) and according to the
meaning of the given explanation doesn’t extend to other cases of application
of the notion of the person who has committed a crime for the first time in
criminal law (specifically, part 1 of Article 53, part 1 of Article 56, paragraph
1, part 1 of Article 61, 80.1 of the Criminal Code of the Russian Federation).
Second, this notion designates a list of possible situations when a person who
has committed a crime not for the first time, however, preserves the status of
a person who has committed a crime for the first time and, at the same time,
common features that characterize such situations are not called in the
definition. Having paid attention to the last circumstance, 1. E. Zvecharovskiy
noted that a crime should be considered to be committed for the first time if a
person has not committed a criminal act before or even though the person has
committed a crime, all the penal consequences have been discharged or
‘annulled’. (Article 78, 86 of the Criminal Code of the Russian Federation)’**.

The determination of the notion of a person who has committed a crime
for the first time suggested in the above-mentioned Decision of the Plenum of
the Supreme Court of the Russian Federation undoubtedly contributed to the
uniform application of criminal law with regard to exemption from criminal
liability not only by courts of law to whom such clarifications are addressed
but other subjects as well that are empowered to resolve such questions (by

> JloreHT Kadeapel YroJOBHOrO NpaBa W KPHUMHHONOTHH MPKYTCKOTO FOPHAMYECKOro MHCTHTYTa ((hrimaia)

Bcepoccuiickoro rocymapctBeHHoro yHuBepcutera toctuimu (PIIA Munrocra Poccuu), k. 10. H.,, e-mail:
parkhomenkoda@mail.ru

>42 Zvecharovskiy 1. E. ‘O chyom ne skazal Plenum Verkhovnogo Suda RF v Postanovlenii ot 27 iyunya 2013 goda
Ne 19//Rossiyskiy Sledovatel’. 2014. Ne 7. p. 36
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an agency of inquiry with the consent of the prosecutor, by an investigator
with the consent of the head of the investigatory agency).

At the same time, for the last 2-3 years in the pages of special literature
one can meet increasingly common observations about the fact that suggested
‘judicial’ interpretation of the notion of the person who has committed a
crime leads to the exemption from criminal liability of persons who have
committed several crimes, including grave crimes of persons who have had
previous convictions; that such a humane application of criminal law bears
no relation to genuine humanism, including the meaning that is stipulated by
Article 7 of the Criminal Code of the Russian Federation, as this
interpretation contradicts the principle of justice. O.S. Stadnichenko points
out that as a result of liberal understanding of the term ‘a person who has
committed a crime for the first time’ by the highest judicial authority an
absurd situation has emerged: the most repressive branch of law aimed at
protection of a person, society, state from criminal offences and restoration of
social justice is the most humane in relation to persons who have the most
stable criminal orientation™.

It would seem that such remarks should cause a reaction on the part of
authors of above-mentioned definition of the notion of a person who has
committed a crime for the first time. However, in reality everything turned
out otherwise: by the Decision of the Plenum of Supreme Court of the
Russian Federation of 29.11. 2016 Ne 56 ‘About introduction of changes in
some of the Decisions of the Plenum of Supreme Court of the Russian
Federation as regards to improvement of released matters and release from
criminal liability’ highest judicial authority, proceeding from its general
definition of the notion of the person who has committed a crime for the first
time, formulated particular (special) definitions of the given notion with
regard to two Articles of the Criminal Code of the Russian Federation about
exemption from criminal liability.

In the first case, pointing out that during exemption from criminal liability
on released matters stipulated by Article 76.1 of the Criminal Code of the
Russian Federation, it is necessary to take into account the notes to the
appropriate Articles of the Criminal Code of the Russian Federation, the Plenum
of the Supreme Court of the Russian Federation specified: ‘Hence, courts of law

> Stadnichenko O.S. Preventivnaya sostavlyayushaya nekotoryh osnovaniy osvobozhdeniya ot ugolovnoi
otvetstvennosti, soderzhashchih ponyatiye ‘litso vpervyye sovershyvsheye prestupleniye’// Zakonnost’. 2016 Ne 8.
pp. 37-38.
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should have in mind that for the purposes of the Article 76.1 of the Criminal
Code of the Russian Federation, a person is recognized as the one who
committed a crime, if he doesn’t have an unexpunged or outstanding conviction
for the crime that is stipulated by the same Article that exempts him from the
liability. (p.p.4 p.1) (Italics is ours — D.P.). Hence one may come to the
conclusion that if a person has an unexpunged or outstanding conviction under
any other Article (part of the Article) of the Criminal Code of the Russian
Federation, involving reasons he can claim to be released from criminal liability
under Article 76.1 of Criminal Code despite the fact that such a rule contradicts a
general definition of a person who has committed a crime for the first time (given
in the Decision of the Plenum of Supreme Court of the Russian Federation of
27.06.2013 Ne 19) . It happens that if a person commits one of the crimes
stipulated by Articles 198, 199, 199.1 of the Criminal Code of the Russian
Federation (these are the Articles, from those that are stipulated in Article 76.1 of
the Criminal Code of the Russian Federation that are followed by incentive notes)
and have an unexpunged or outstanding conviction under one of them, he cannot
claim to be exempted from criminal liability according to notes to them. Despite
complete and voluntary abandonment of the criminal purpose such a person
cannot claim to be released from criminal liability and under other Articles of the
Criminal Code of the Russian Federation because their validity applies to persons
who committed the crime for the first time.

Logic of authors of the Decision of the Plenum of the Supreme Court of
the Russian Federation under consideration is clear: it is aimed at extension
of practice of exemption from criminal liability for tax crimes in case of
complete and voluntary abandonment of the criminal purpose in them and in
the light of a new Decision executor of law may ignore the fact that persons
who committed such crimes for the first time in the legal sense are legally
judged for other crimes that are not tax crimes. It is unclear why a person
who has an unexpunged or outstanding conviction for the crime under the
Article 199.2 of the Criminal Code of the Russian Federation (establishing
criminal liability for a tax crime) while committing one of the crimes
stipulated by Article 198-199.1 of the Criminal Code of the Russian
Federation can claim to be exempted from criminal liability according to the
notes to these Articles.

In the second case the Plenum of the Supreme Court of the Russian
Federation decided to legalize selectively the solution of the problem of
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cumulative crimes concerning possibilities of persons who committed them to
claim the right to be exempted from criminal liability: ‘In terms of Decisions of
Article 76.2 of the Criminal Code of the Russian Federation exemption from
criminal liability with imposition of a court fine is possible if the following
conditions are met: a person who has committed a crime of light or average
gravity compensated for the damage inflicted or in any other way effected
restitution for the damage caused as the result of the crime. Commission of
several crimes of light or average gravity does not prevent a person from his
exemption from criminal liability according to Article 76.2 of the Criminal
Code of the Russian Federation (p.p. 12 part 1) (Italics is ours-D.P.)

The originality of such an explanation can be seen in the fact that it is
given in the form of the Decision of the Plenum of the Supreme Court of the
Russian Federation and is applicable to one of the kinds of exemption from
criminal liability. In specific criminal cases the Supreme Court of the Russian
Federation have not seen any obstacles before to consider a person who has
committed several crimes to be a person who has committed a crime for the
first time. Though, the point was not about exemption from criminal liability
but about imposition of punishment and application of Decisions, part 1 of
Article 56 of the Criminal Code of the Russian Federation. The Supreme
Court maintained such an attitude even in the case when in cumulative crimes
there was one crime of light gravity and the rest of them were the gravest
crimes.

One should understand that a new clarification of the Plenum of the
Supreme Court of the Russian Federation means that cumulative crimes of
light or medium gravity is not a reason to exempt from criminal liability
under Article 76.2 of the Criminal Code of the Russian Federation only for a
crime the inflicted damage of which was compensated for or in any other
way effected restitution for the damage caused as the result of the crime.

Thus, with the adoption of the Decision of the Plenum of the Supreme
Court of the Russian Federation of 29.11.2016 within the framework of
criminal law institution — exemption from criminal liability- we have three
various interpretations of a person who has committed a crime for the first
time: the first one concerns application of Article 75, 76 of the Criminal Code
of the Russian Federation, the second one concerns application of Article
76.1 of the Criminal Code of the Russian Federation and the third one
concerns application of Article 76.2 of the Criminal Code of the Russian
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Federation. It should be noted that the Decision of the Plenum of the
Supreme Court of the Russian Federation of 01.02. 2011 Nel (amendment of
29.11.2016) ‘On the court decisions concerning application of legislation,
regulating the specifics in criminal responsibility and in the punishment of
the underaged’ remains active as before where, although relating only to
juveniles, there is an interpretation of a person who committed the crime for
the first time which is different from three above-mentioned ones. In this
connection a question arises whether a different interpretation of a person
who has committed a crime is acceptable. From our point of view, it is not,
and such a conclusion unambiguously follows from the content of Decisions
of Articles 14, chapter 4.5 of the Criminal Code of the Russian Federation.
However, in this case a different interpretation of a notion and a person who
has committed a crime for the first time is not acceptable, especially when it
is given in the framework of one and the same or different institutions of
criminal law.
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Capxucan A.A.*

YT0/10BHO-IPABOBOE M KPUMHUHOJIOTHYECKOE 3HAYEeHUE 00111eCTBEHHOM
ONACHOCTH JIMYHOCTH JJISl MPeAyNPeKIeHUs MPecTyIIeHUM

OmHuM W3 BaXKHEHINMX HAIPaBICHHM ITOJIUTHKH JIO00TO TOCyAapcTBa
octaeTcsa 00pr0a ¢ MpecTyNmHOCThIO. B HacTosIiee BpeMs Bce 00bIIee YUCIIO0
KPUMHUHOJIOTOB CKJIOHSIIOTCSI K TOMY, YTO OOpbh0a C MPECTYMHOCTHIO J0JIKHA
BBIPAXaThCS HE B Y>KECTOUCHHHU CAHKIIMH, a B MPOQPUIAKTHKE MPECTYITHOTO
noBeneHusi. HyXHO He J0omyckarh, IO BO3MOXHOCTH MPEAYHPEkKIATH
COBEpIIICHUE TPECTYIUIEHUM M, TEM CaMbIM, MPEIOTBpAIllaTh HACTYIJICHHUE
HETaTUBHBIX MOCIECTBUI.

[IpenynpexaeHue coBepIIEHUS MPECTYIUIEHUA U HUX TPOQPUIAKTHKA
HEBO3MOXHa 0€3 00BbICHEHUSI MPUYUH MPECTYIMHOCTH, KOTOPBIE KPOIOTCS KaK
B TICUXOJOTHMM KOHKPETHOI'O JHIA, TaK M COLHAIbHO-3KOHOMHYECKOM U
MOJIMTUYECKOM COCTOSIHUM TOCYJapCTBa, OITOMY 00phOa ¢ MPECTyMHOCTHIO
JOJKHA MPOBOJAUTHCS KOMIUIEKCHO HAa BCEX ATUX YpoBHsAX. Ho Bce ke, BHE
3aBUCUMOCTH OT MPUYUH, KaXJ0€ MPECTYIJIEHUE COBEPIICHO KOHKPETHBIM
JUIIOM W MMEHHO JIMYHOCTh TNPECTyNMHUKA TMPEJCTaBisIeT  Cco0oi
0OIIIECTBEHHYIO OIMACHOCTb.

N3ydeHune TUYHOCTU MPECTYMHUKA UMEET OOJIbIIOe 3HAYCHHE, KaK JJIs
YTOJIOBHOT'O TpaBa, Tak W JIsI KpumuHoJoruu. B nercrByromem YK PO
MOHATHE «IMYHOCTh MPECTYMHUKA», B OTJIUYUE OT MOHSATUS MPECTYILICHUSI,
3aKperuieHHOro B crarbe 14 YK PO, HanpsAMyro HE paCKpBIBAECTCS, HO BCE KE
JMYHOCTh BUHOBHOT'O PACCMaTPUBAETCSI B HEM CAMOCTOSITEJIBHO.

B gactu 3 cr. 60 YK P® 3akoHOmarensHO 3akperieHa O00sS3aHHOCTH
Cy/IOB Yy4YUTHIBaTh XapakTep M CTENEHb OOIIECTBEHHONW OIMAaCHOCTH
MPECTYIUIEHUST W JIMYHOCTh BUHOBHOIO MPU HA3HAYEHUW HAKa3aHUS, TEM
CaMbIM TO3UITMOHUPYSl JIMYHOCTh BHUHOBHOTO KaK CaMOCTOSITEJIbHbBIN
KpUTEpUl  Ha3HaueHWsi Haka3zaHus. CorjracHo MOpaBOBOM  MO3UILIMHU
Konctutynmmonnoro Cyaa P®, HemomycTMMO 3aKOHOIATEIIbHOE YCTaHOB-
JICHUE YTOJIOBHOW OTBETCTBEHHOCTH W HakazaHusi 0e3 ydera JIMYHOCTU
BUHOBHOTO M HMHBIX OOCTOSITENILCTB, UMEIOIIUX OOBEKTUBHOE U Pa3yMHOE
000CHOBaHHE U CIOCOOCTBYIOIIUX aJIeKBAaTHOM FOPUIMYECKONU OIIEHKE
OOIIIECTBEHHOW OMNMACHOCTH KaK CaMoOro MPECTYIHOro JesiHUsA, TaK W

>4 Acniupant kadeapsl yroJIoBHOTO mpasa U kpuMmuHoiorun KOpuamueckot mxosnsl [IBOY.
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COBEPIIMBILIETO €0 mana.”” B 1o xe BpEMS, B CBSI3U C OTCYTCTBHEM B 3aKOHE
MIOHATHS JIMYHOCTH BUHOBHOTO, €¢ OOIIECTBEHHOM OIMACHOCTH Ha IMPAKTHKE
BO3HUKAIOT CJIOKHOCTH TPU OIIEHKE CTETNEHU OOIIECTBEHHON OIMAaCHOCTH
augHOocTH. Eciam 00 0OIIecTBEHHOM OIMACHOCTH JAESHHUS MOJXKHO CYAUTh
UCXOJs1 M3 HOPMATUBHOrO moJiokeHusi ctatbu 15 YK P®, 3akperusromieit
KaTEropuyd NPECTYIUICHUH M JAONIEH YETKUE KPUTECPHUM [JIi OTHECCHUS
MPECTYIUICHUS K TOW WJIM UHOM CTETIEHU TSHKECTH UCXOJs U3 MaKCUMaIbHOTO
HaKa3aHWsA, KaK CyJaM OIPEIeIsATh CTEIeHb OOIIECTBEHHONW OIACHOCTH
MPECTYITHUKOB HE MOHSTHO.

HenictByromuid YK yka3plBaeT, 4TO JIUIO, COBEPLIMBIIEE NPECTYILICHUE,
obJiajaeT OOIECTBEHHOW OMACHOCTHIO, KOTOpas SIBJISAETCS HE IMOCTOSHHBIM
CBOMCTBO M MOXKET OBITh YTpau€Ha, B TAKOM CJIy4ae, COTJIACHO CT. 75, JIUIIO
MOXKET OBITh OCBOOOXJIEHO OT YrOJOBHOW OTBETCTBEHHOCTH B CBSI3U C
NeATEeIbHBIM packasaueM, a mo cT. 80.1 MoxeT OBITh OCBOOOXKIEHO OT
HaKa3aHWs, B CBSI3U C U3MEHEHHEM O00OCTaHOBKHM. B Hayke yroJiloBHOTO IpaBa
OoJiplliee 3HAYCHHE YACISIOT OOIIECTBEHHOW OITACHOCTH IIPECTYILICHUS,
noJjarasi, YT0 OHA SBJISICTCS YHUBEPCAILHON KAaTEropuel, NOCKOJbKY UMEHHO
Ha OCHOBAaHMHM OINACHOCTH TIPECTYIUICHUS MPOUCXOJUT IPUBJICUCHUE
BUHOBHBIX K YTOJIOBHOW OTBETCTBEHHOCTH, OTHECEHUE MPECTYIUICHUS K TOU
WM WHOW KaTerOpMM B 3aBUCHMOCTH OT TSKECTH, TAaKXK€ I10 CTENEHU
TSDKECTH MPECTYIUICHUS MPOUCXOAUT WHIWBUAYAIU3allds HaKa3aHUs U T. 1.,
a oOmImecTBeHHas OMACHOCTb JIMYHOCTH TMPECTYITHHKAa BpOJie  Kak
00ycioBIMBaeTCsl 0OIIECTBEHHOW OMAaCHOCTHIO MPECTYIICHUS.

OOmecTBeHHAs OITACHOCTh JUYHOCTH MMEET CAaMOCTOSITEIILHOE 3HAUCHHE
U BBIPAXaeT MOTCHIMAIbHYIO BO3MOKHOCTH BBIOOpa JIMIIOM IPECTYIHOTO
MOBE/ICHNUS, KOTOpas MOHUMAETCA KaK BHYTPEHHSSI MPEIPACIIOIOKEHHOCTh K
COBEPIICHUIO UHJMBHUIOM MPECTYIMHBIX JCTHUN.

OOmiecTBeHHAs OMACHOCTh JUYHOCTH TPECTYIHHUKA — 3TO HE TOJBKO
IOpUINYECKasi, HO U COIMAJIbHO-MOJIUTHYECKasi kareropus. OOliecTBEeHHAs
OTNACHOCTH JIMIA PACCMATPUBAETCS B JIBYX aCMEKTaXx — B PETPOCHEKTUBHOM,
KOTJIJa COBEPIIEHHOE CYOBEKTOM «IIPECTYIUICHUE SIBISETCS OCHOBHBIM

5 Cwm.: Tlocranosnenue Koncrurymmonsoro Cyza P® or 19 mapra 2003 r. Ne 3-I1 «Ilo meny o mpoBepke
KOHCTUTYLMOHHOCTHU TIOJIOKEHUH YTOJIOBHOrO Koaekca Poccuiickoil denepaunu, periiaMeHTUPYIOLIUX PAaBOBbIE
MOCJIEACTBUSl CYIMMOCTH JIMIA, HEOJHOKPATHOCTH M pELMIMBA IPECTYIUICHUH, a TakKe IyHKTOB 1-8
[ocranosnenus ['ocynapcrBenHoit Jymer ot 26 mas 2000 roma "O6 0OBSBICHNH aMHUCTHU B CBS3U C 55-TeTneM
[MoGenst B Benmkoit OreuectBeHHO# BoitHe 1941-1945 romoB" B cBs3M c 3ampocoM OCTaHKHHCKOTO
MEXMYHHIIUIATIBHOTO (paiilOHHOTO0) Cy/ia ropojia MOCKBBI U jkajio0aMu psijia TpakJaH»
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o 546
KpUTCpUCM 06HI€CTB€HHOI/I OIIACHOCTHU» N ICPCIICKTUBHOM, KOI'ld

OLICHHBACTCS «BO3MOKHOCTH COBEPIICHHSI HOBOTO IPECTYILICHHS» . Ecin
NEPBBIM MOJIXO0J UMEET 3HAYEHHE I YTOJOBHOM OTBETCTBEHHOCTH, BTOPOM
ke Oolee HHTEpPECeH KPUMHHOJOraM JJid peHIeHHs BOIpoca O
OpeaynpexXJIeHUN COBEpPIICHUs MpecTymieHuil. OOlecTBeHHasi OMacHOCTh
auna oObMHO (OpMHUpPYETCS €lle 10 MOMEHTAa COBEpIUEHUS MPECTYIICHHUS,
3aKJIIOYAETCS B ONPEAENICHHBIX OTPULATENbHBIX CBOMCTBAX JIMYHOCTH,
KOTOpPbIE TMOJHOCTHIO WM YAaCTUYHO TMPOSIBWIINCH B  COBEPILICHUH
MPECTYIUICHUS.

Kak ormewan II.C. [larenb, «oOIeCTBEHHAass OMNACHOCTh JIMYHOCTH
NpPECTYNHUKAa €CThb HE CIEJICTBHE, a MPEINOChlIKa COBEPIICHUS
npecTymieHus» . B GONBIIMHCTBE CIy4aeB TaK OHO M €CTh, COLHMANBHO
HEaJIeKBaTHOE MOBEJCHUE HECET B ce0e KOH(IMKTHBIN MOTEHIMAN, YIPOKaeT
[IEHHOCTSIM, HUHTE€pEecaM U CTaOUILHOMY pa3BUTHIO 0oO1IecTBa. B To ke Bpems
JICBUAITUN SIBJISIFOTCS BHEIIHUM TMPOSBJICHUEM BHYTPEHHUX IMPOTHUBOPECUUI
YeJI0BEKa, MPECTABIAIONIMMU COOOW MPOIECC COIMAIbHON ae3adanTaliuu
CyOBEKTOB crieludUIecKd aHOMaIbHOMN I[CSIT@JIBHOCTH.549

31ech XOTeNOoCh Obl YIOMSIHYTh O, TaK Ha3bIBAEMOM, «T€OPUHU OMACHOTO
COCTOSIHUSI», POJOHAYaJIBbHUKOM KOTOpPOM mHpusiTHO cuutath P. 'apodano,
KOTOPBIN BBEN B HAyYHBIH OOOPOT ITO MOHATHE B cBoel kHure «Kpurepuu
onacHoro coctostHus» (1880 r.). [Io MHEHMIO CTOPOHHUKOB 3TOW TEOPHH,
OMACHOE COCTOSIHUE 3aKJII0YAETCS B NPUCYILIEH YEJIOBEKY CKIOHHOCTH K
COBEPILECHHUIO OOIIECTBEHHO OMACHBIX ACSHUN U MPABOHAPYIICHUN U MOXKET
BBIPAXAaTbCsl B JIOMHUHUPOBAHUM B CO3HAHUM JIMIA AHTUCOLHMAIBHBIX H
acOIMAJIbHBIX YCTAHOBOK; HAJWYUU Yy JIMIA TICUXUYECKUX OTKIOHEHUU U
pPacCTpOMCTB, MOPOK AKX €ro JI€BUAHTHOE NOBEJCHUE;
aHTUOOILIECTBEHHOM 00pa3e KU3HHM, HaJU4YUM COLUAJIBHO  OMACHBIX
3a007€BaHU W MpPUBBIYEK (HApUMEp, HAPKOMAHUS, aJIKOTOJHU3M,
OpOJISDKHUYECTBO U T.J.); paHEE COBEPIICHHBIX WM NPaBOHAPYIICHUN,
aMOpaJlbHbIX  IMOCTYNKOB HWJIM € CUCTEMAaTHYECKOM  HapyIIEHUU
3aKOHO/IaTENIbCTBA U HEKOTOPHIE IPYTHE.

>4 Opmmono B.J[. OGIeCTBEHHAsT OTACHOCTD IMYHOCTH TIPECTYITHAKA (IPEAMOCHUIKH, COACPKAHNE, KPHTCPHH).
Tomck, 1970. C. 230

37 BonkeHKHH b.B. Oo1ecTBeHHAs OITACHOCTh NPECTYITHUKA 51 OCHOBaHHE YTOJIOBHOM
otBercTtBeHHOCTH//[IpaBoBeaenue. 1963. Ne3. C. 90

* Vuenne o muuHOCTH MPECTyITHUKA B COBETCKOM YrOJIOBHOM IpaBe. YueOHoe mocobue / [larens I1.C. —
Bnamusocrok: M3a-Bo [JansHeBocT. yH-Ta, 1970. C. 26.

9 Jlemuyk C.JI. CucremarHsamus KPUMHHOTCHHBIX COLHMAIBHBIX OTKIOHGHHA M  KPUMHHOJOTHYECKAs
npodunakruka // Poccuiickoe npaso onnaiin. 2017. Ne3. C. 22
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OTa NOKTpUHA JAOIYyCKajda OPUAMYECKYI0 BO3MOXXHOCTh MPUMEHEHUS
MIPEBEHTHUBHBIX MEP COLMAIBHOW 3aIUThI JaXe B CIy4asx, KOTJa JULO eIl
HE COBEPILIUJIO MPECTYIUICHUS, HO 10 CBOEMY MOPAJIbHO MCUXOJIOTUYECKOMY
U TNICUXUYECKOMY COCTOSIHHUIO, NPEJCTaBIsI€T ONACHOCTh JJiA OOIIecTBa, B
TaKOM CJy4yae K MOTEHIUAIbHO OMAacHBIM JIMLaM JTOJKHBI ObITh MPUMEHEHbI
Mepbl 0€30IaCHOCTH WJIM COLMAIbHOM 3aIUTHI JUIsl TPEOIOJIEHUSI ONACHOTO
COCTOSIHMSI JIMYHOCTH, a B CJIy4yae HEBO3MOXXHOCTH — JIOKAJU3ALMIO
COLIMAJIbHO OINACHBIX HAKJIOHHOCTEW 4YelOoBeKa, €ciau NoTpedyercs, To
CZeJIaTh 3TO AK€ HETyMaHHBIM CIIOCOOOM.

CrnenyeT coriaacuTbCs C TEM, UYTO BBIIIECTIEPEUHCIEHHBIE OOCTOSTENbCTRA
JNEHUCTBUTENBLHO CBUIETEILCTBYIOT O MOTEHIMAIBHOW BO3MOXKHOCTU JIUIL
MPECTYNUTh YEPTY 3aKOHA, HO BO3HUKAET JPYroil BOIPOC, MO KaKUM
KPUTEPUSM CIIEIyeT OTJIMYaTh MOTEHIIMAIBHO OMACHOE JJisi OOUIeCTBa JIUIO
oT HeomacHoro? CreneHb yrpo3bl COLMAIIbHBIX OTKJIOHEHUH NI oOuiecTBa
TECHO CBsI3aHa C UX COAEPKaHUEM U PACIIPOCTPAHEHHOCTHIO.

Heo0xo1uMO MOMHHUTH O TOM, YTO HEJb3s JIOMYCKATh H30JIMPOBAHHOTO
PAacCMOTPEHUSI OITACHOTO COCTOSIHUS JIMIIA B OTPBIBE OT MPECTYMHOTO JAESHUS,
coBepuieHHOro wuMm. IIpu3HaHuWe OIpeneNeHHON KaTeropur HACEICHUS
NOTEHI[MAIBHO OMACHBIMM I OOIecTBa W MPUMEHEHHE K HHUM
MPEBEHTUBHBIX MEP MOXET MPHUBECTH K YIIEMJICHUIO IPAXKIAHCKUX TMpPaB U
BECbMa HETYMaHHBIM JE€HCTBUSM.

B Hacrosimee Bpems TeOpus OIACHOIO COCTOSIHUS, [0 MHEHUIO
OOJIBIIMHCTBA YYEHBIX, MPOTHUBOPEYUT NPUHIMUNY BUHBL. OCHOBHas
npoOsieMa NPUMEHEHUS  COIMAIbHBIX  MeEp, KOTOpble  IpeaararT
CTOPOHHUKH 3TOW TEOPHH, 3aKIIOYAETCA B TOM, YTO HEOOXOIUMO ONPEEIUTh
OPUPOY 3TUX MEpP, UX COOTHOUICHUE C HAKa3aHUEM, SIBJISIOTCS JU OHU
JOTIOJTHEHUEM K YK€ M3BECTHBIM BHJIaM HAKa3aHUS WM K€ MPEICTABISIOT
co0o0il camocTosTebHbIE Mepbl. ['0BOpsl O Haka3aHUHM, Mbl UMEEM [EJ0 C
MpOILLIBIM, ¢ (PaKTOM COBEpIIeHHOro nesHus. Korja peub ujper o mepax
COIIMAJIbHOW 3alllUThl, TO MBI oOOpaliaemMcss B Oyiyiiee, TOBOpsS O TOH
OMAacCHOCTH, KOTOPYIO MPEACTABISET COOOW NaHHBI CyOBEKT, U COOOpa3HO
3TO} ONACHOCTH YCTAHABIIMBAEM Ty MIIA HHYIO Mepy.>

Ho, Bce ke, HeNnb3s HMCKIIOYATh IMOJE3HOCTh HJIEU O INPEBEHTHUBHBIX
Mepax, HEKOTOpbIE aBTOPBI OTMEYAKT, YTO B COBPEMEHHBIX YCJIOBHUAX

550

Cadponoa E.B., Jloba B.E. «OmacHoe cocTOSHHE IMYHOCTH» Kak KPUMWHOJOTHYecKas Kareropus //
Kpumunonorudeckuil xypHan bailkaabCkoro rocyapcTBEHHOTO YHHMBEPCHTETa PKOHOMUKHM M mpaBa. — 2014. -
Ne2.—-C. 13.
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OTMEYEHHasi TeOpHs MOIJIa Obl OBITH BOCTpeOOBaHA B CBSI3U C IpobiieMaMu
OOIIIECTBEHHOM OITACHOCTH JICSHUS JIMI, HE SBISIONIUXCSA CYOBbEKTaMU
OpecTyIuieHus (HEBMEHSEMbIX, HE JIOCTUTIIMX BO3pacTa yroJOBHOMU
OTBETCTBEHHOCTH M BO3pACTHAS HeBMeH}IeMOCTB).SS :

Xoyercs OTMETUTh, YTO TPUMEHEHUE TIPEBEHTHBHBIX MeEp IS
COIIMAJILHO OMACHBIX JHI[ OyneT 3G (PEeKTUBHBIM JUIIL B TOM Cily4yae, €Clid
Oynmer codetraTb B ceO€ Mephl BOCHUTATEIBLHOTO, MEIUIMHCKOTO U
OpraHM3allMOHHOTO  XapakTepa. KaparenpHble MeEpbl, BO H30CKaHUE
00BEKTUBHOTO BMCHEHHMS, Ha HaIll B3I, MOXKHO NMPUMEHSATH JIMIIH ITOCTC
COBEpIIEHHUS OSTHUMH JIMIIAMH TIPECTYIUICHUH, TIOCKOJIbKY HaKazaHHUe
Ha3HAYaeTCs COOTBETCTBEHHO CTEMEHM BUHOBHOCTH, a MPH BBIOOpE Mep
COIMAJIbHOM 3aIIUTHI TIOTCHIIMAIBHO OMACHBIX JIUIl HEBO3MOKHO OINPEICIUTh

CTCIICHb O6IHCCTB€HHOI>1 OIIaCHOCTH, C KOTOpOﬁ CTOUT 60pOTBC$I.

551 . .

Coru K.A., ITanapura B.B. O0miecTBeHHAs OMTaCHOCTH ACSSHUS B CBSI3H C MTOSUTUBUCTCKOM KOHIIENIMEH OTIACHOTO
COCTOSIHHS IMYHOCTH // MaTtepuaibl MexTyHapoJHOH HaydyHO-TIpakTHYeckoil kKoHpepeHuu «CoBepIICHCTBOBAHUE
HOPM YTOJIOBHOTO H YTOJIOBHO-HCIIOJHUTEIBHOTO 3aKoHOAaTenscTBay. T. 2. 2017. C. 101.
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Tpogumuyk A.I'>*

HaquO-nenarornquKne OCHOBDI IIpOo1IeCcca BOCIIUTAHHUA U €I'0
OpraHmsanuv B OPUINYECCKUX Oﬁpa?.OBaTeJ'ILHLIX YUIPECKACHUAX

«/Inst Toro, 4ToOBl YENOBEKY XOPOILIO MPOXKUTH CBOK >XHU3Hb, €My HaJ0
3HaTh, YTO OH JIOJDKEH W Yero He JOJKeH naenath. s Toro, yTtoObl 3HATH
3TO, €My HaJI0 MMOHUMAaTh, YTO TAaKOE€ OH CaM U TOT MHUP, CPEIU KOTOPOTO OH
*uBeT. OO 3TOM yUUJIM BO BCE BpEMEHa caMble MYJIpbIe U JOOpHIE JIFOJIU BCEX
HapoJOB» — PEKOMEHAYEeT B CBOEM uTOroBoM Ttpyae «llytes aymm (Ilyts
xusun)» JI.H. Toxcroir’.

OmvH W3 camMbpIX MYAPBIX JIOJEHM BCEX BPEMEH M HAPOJOB, BEIHMKHHI
Apuctokn (mo mpossuily, gaHHomy Cokparom, — Ilnaron, T.e. mMpOKHUiA,
MOIIHBIN), YyTBEpKAal, uTo: « Het, BUHO, MHOTO NpHUOEKHUIIA U CHACEHUS OT
OeacTBUM ()11 KaXJOTO YeEJIOBEKa), KpoMe, €JAMHCTBEHHOTO: CTaTh Kak
MOKHO JIyd4llle W KaK MOXHO pa3dymHee. Beap nmymia He yHOCHT ¢ co0Of0
[0CJIe CMEPTH HUYEro, KPOME BOCIIUTAHHS H 00pa3a KHU3HIY .

MBICIIBIO O TOM, YTO YEJIOBEKYy B TE€YCHHE >KU3HU HEOOXOJMMO CTaTh
KaK MOJKHO JIYYIlle U KaK MOXXHO pa3zymHee, [[naToH ompenensieT OCHOBHbIC
COCTaBIISIIOIIME MTPOIIECCA BOCIIUTAHMUS, a TJIABHOE B TOM, YTO OH OIpPEEISAET
IPOIIECC BOCIIUTAHUS CMBICIIOM KU3HU Ka)J0T0 YejaoBeka!
3HaHusA, HEOOXOIUMBIE YEIOBEKY JUIsl TOTO YTOOBI XOPOIIO MPOKUTH CBOIO
KU3Hb, Mbl TOHUMAEM Kak — 0OIlleueIOBEYECKUE IEHHOCTH.

[IpeacraBnsieTcsi, 4TO OOIICUETOBEYECKUE IIEHHOCTH, SBIISIONIUECS
OCHOBOM BOCHUTaHMUs (T.€. COBEPIIICHCTBOBAHUS JTYXOBHOI'O MUpPA) YEJIOBEKA,
€CTh BBIpAaOOTAaHHBIE M HAKOIUICHHBIC ITOCTH)KEHHUS IyXOBHOTO, HPAaBCT-
BEHHOTO W JCTETUYECKOTO OTbITA, BOIIEAIINE B JXU3Hb YEJIOBEUECKOTO
COOOIIECTBa W TO3BOJISIIONIME TOAJEPKUBATH OMPENCICHHBIN YPOBEHB
JIYXOBHO-HPABCTBEHHOTO PABHOBECHS B OOIIECTBE .

OOmieuenoBeYecKre IEHHOCTH, CIOCOOCTBYIOIME  BOCIHUTAHHIO
(COBEpIIEHCTBOBAHUIO JYXOBHOI'O MHUpa YEJIOBEKA), COJEpXkaT: TyXOBHO-
HPABCTBEHHbBIE OCHOBBI: peNUruit; Gpuinocodun (3TUKH, ICTETUKU); UCKYCCTB

552 . .
Horenr, x.nen.H., . HoBouepkacck, e-mail: trofimchuk aleks@mail.ru

>3 Toncroit JILH. ITyts xwusan /JL.H.Toncroii. M.: Pecriy6mnka, 1993. C 5.

5% IMnaron Cobpanne counHenmii B 41.,T.2. / O6m. pen. A.®. JloceBa. M.: Msicip,1993. 528 c.

>33 Tpopumuyk A.I'. OOlIeUeIOBEUECKUE IEHHOCTH B CTPYKTYPE KOMIIETCHIIMH PYKOBOAUTEINS 00pa3oBaTeIbHOMN
opranm3anuy //CHCTEeMBI OIIGHKH KadecTBa oOpaszoBaHms: Marepuansl Bceepoccuiickoit HaydHO-TIPaKTHYIECKOM
KOH(EpEeHIINN ¢ MEXIyHapOIHBIM ydacTneM, 18 nexabpst 2015 r. / Cubupckuii roc. TexHoia. YH-T. KpacHospck:
CubI'TY, 2015.C.56-68.
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(M1300pa3uTENBLHOTO — B BUJIE MOJOTEH (PEMPOAYKIIUMA) KapTUH XyA0KHUKOB-
pEaTucTOB, AapPXUTEKTYPHBIX MAMSTHUKOB W  CKYJBITYp; IIEJACBPOB
MY3bIKQIBHOTO MCKYCCTBA B BHJIE ayJIM0O3ANIMCEN MU3BECTHBIX U MOYUTAEMBIX
BO BCEM MHpPE UCHOJHHTENCH;, (UIBMOB BBIIAIOIIUXCS PEXUCCEPOB C
Y4aCTUEM HM3BECTHBIX AKTEPOB, MPU3HAHHBIX IIEJIEBPAMU BO BCEM MHUpPE B
BUJIC€ BUJICO3AIMMCEN U JIp.); KJIACCUKW BCEMHUPHOU JUTEPATYpPhl, KYJIbTYpPHI
MOBEJICHUSI W B3aWMOOTHOIIICHUN MEXIYy JIFOAbMHU; JYXOBHO-HPABCTBEHHBIM
KA3HCHHBIM  ONBIT  BBIAAIOIIMXCSA JUYHOCTEM BCEMUPHOW HCTOPHH;
HPAaBCTBEHHbIC MCTOKM HWCTOPUM TOCyAapcTBa (HapoJa); HPaBCTBEHHBIC
OCHOBBI IT€JIaArOTUKH; HPABCTBEHHBIE OCHOBBI H CMBICI CEMEHHOI KU3HU ..

B nuanore «AnkuBuan I», [1lnaton pekomenayetr «llo3Hats camoro ceds» u
«Ilo3HaB camux ce0s, Mbl OJHOBPEMEHHO IO3HAEM 3a00Ty, B KOTOpPOU
HyX7aeMcs, a 0€3 TaKoTo MO3HAaHUsI Mbl HUKOTIa 3TOTO HE noMem». B xone
nuanora Ilnaton nemaetr BeIBOJ: «EcCaM HHM TENIO, HU II€JI0€, COCTOSIIEE U3
TeJla U OYIIM, HE €CTh YeJOBEK, OCTaeTcs, JAyMaro s, JIMOO CUMUTaTh €ro
HUYEM, MO0, €CJIM OH BCE K€ SBIISCTCS YE€M-TO, 3aKIIOYUTh, YTO YEITOBEK —
sT0 nayma. Hamo 3abotuthcs O aAynie M UMEHHO Ha Hee oOpaiarh
BHHMAaHHE» " .

Hemenkuit punocod I'.B. JleiiOuuil B Tpyne «MoOHaI0I0OTHUS»:

- Jylly 4YeJIOBEKa IMPEJCTaBIISIET, KaK ICUXHYECKYIO JeATeIbHYI CyOc-
TaHIIUIO, HEETUMBIN TIEPBOAJIEMEHT OBITHSI — MOHATY;

- MoHaja, cuutan JIEHOHUIl, HAXOAUTCA MEXIY IPYTMMH TaKUMU K
OeCUHCIIEHHBIMU TICUXUYECKUMU JIEATeIbHBIMU CYOCTaHIIMAMH B OTHOIIICHUU
npeaycranoBiaeHHoi borom (Ilpupoaoit, MakpokocMocoM) rapMOHUY;

- JleitOHUIl yTBEp>KIAET, YTO MOHaJa — Ayimia (IICUXHWKa YEeJIOBEKa) MMEeT
WHJIUBUAYAIBHYIO TPOTPAaMMy JYXOBHOI'O pa3BUTUS (T.e. WHAWBHUyallb-
HOCTb), M3HaudalbHO mOpenycraHoBieHHyr borom (IIpupomoii, Makpokoc-
MOCOM);

- MoHazawl, mo JleOHmIty, oOpa3yroT Bocxoasmyr Hepapxuto coobpa3Ho
TOMY, HACKOJIbKO SICHO W OTYETJIMBO OHMU MPEACTABISAIOT MHUp (T.e. B

558
COOTBETCTBUU C YPOBHEM CBOETO JYXOBHOTO Pa3BUTHUA) .

556 Tam xe.

7 Tnaton Cobpanue countenuii B 41.,T.2. / O6m. pex. A.®.Jlocesa. M.: Mbicis,1993. 528 c.
% Dunocodeknit sHmmEKIONeMIYeckuii crosaps/ I'm. pex. Mmbmue JL®., democees ILH. u mp. M.: Cos.
Dunuknoneaus, 1983.840c.
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Monana
(MHAUBUAYAJIBHOCTD
YeJIoBeKa)

Hepsnas
cucrema

Puc. 1. Ctpykrypa ncuxuku yenoBeka no I'.B. JlelOuuiry

JIyXOBHO-HPaBCTBEHHbIE OCHOBBI 3THUKU OIPENEISIIOT BOCIHMTAHUE KaK
oOoramnieHue BpPOKIEHHOTO JYXOBHO-HPAaBCTBEHHOI'O IOTEHIMAJIa YEJIOBEKa:
«BocnuTaHue HE HAUMHAETCS C «YUCTOrO JIMCTA», OHO BCEI/Ia 3aCTAacT B MH]IU-
BUJIE TIPUPOJHBIE TPEINOCHUIKMA, WCXOJHBIA TMOTEHIMAN JApOBaHUN, B TOM
YHUCIIE LUEHHOCTHBIX, YACTO HEABHBIX M TPYAHOIPOSBUMBIX. Y KaXIOro Ye-
JIOBEKA 3TOT MOTEHIMAI UMEET CBOM HEITOBTOPUMBIM, YHUKAJIbHBINA «PUCYHOK,
U HYX/JaeTcsl B MPU3HAHUM, B YBAXKEHUM €ro cBoeoOpas3usi, TeM 0oJiee 4TO OH
MOYET KaK 000raIaThCsl PKN3HEHHO, TAK ¥ YTPAYHBATECS .

B Ttpyne «HpaBcTBeHHBIE OCHOBBI KM3HW», HIBEHLApCKUil (uiiocod
@®.P. Beiicc, yrBepxknaer: «K nydmmm (KauecTBaM) CBOMCTBAM 4eJIOBEKa
NPUHAAJICKUT A00pPOTa, 3HAHME U HACTOMYMBOCTH, WM, UHBIMHU CJIOBaMH,
100pOKENaTeTbHOCTh K JIIOJIIM, MYAPOCTh U TBEPIOCTH XapakTepa.

be3 A00pOTHl U HACTOMYMBOCTH YMEHHE OYIET HE HYXKHOIO, IYCTOIO
POCKOIIIbIO; 0€3 YMEHHMS U HACTOMUMBOCTH J00pOTa OKaXKeTcs Oecroyie3HbIM
BO3/IbIXaHbEM, a, HAKOHEIl, HACTOWYUBOCTh, JIMIIICHHAS TOIJCPKKH YMEHUS U
OOOpOTHL, TOBEAET TOJIBKO K Pa3pyLIMTEIbHBIM ILIEJIIM BMECTO IIOJIE3HBIX.
Otcrofa BbITEKAaET HEOOXOIMMOCTh JESTEIbHOCTA BCEX 3TUX TPEX (HaKTOpOB
BMeECTE» .

Cunre3 noOpOTHI, 3HAHUS W HACTOMYMBOCTH €CTh HE YTO HMHOE Kak
IIPOLIECC BOCIIUTAHUS YEJIOBEKA.

[Tpouecc BocnuTaHus Ha OCHOBE OOIIIEYEIOBEYECKUX LICHHOCTEH (CM. pHC.
2), mpeacTaBiIseT OOOTalieHHe WHIWBUAYATHHOCTH (M JIMYHOCTH) YEIOBEKa
MOJIO’KUTENBHBIMU 3MOLMSMU: albTPyHU3Ma, Fepou3Ma, TyMaHU3Ma, KpacoThl,
JOOBHM, MWJIOCEPIUs, MAaTPUOTH3MA, PATOCTH, COUYBCTBHSI, CIPABEIUBOCTH,
HEJIOMYIPUS, SMIIATUU;, C OJHOBPEMEHHBIM H3KUTHUEM TMPOTHUBOMOJIONKHBIX

359 Cnosaps o stuke / [Tog. pen.A.A. I'yceitnosa u 1.C.Kona. M.: [lomutuznat, 1989. C.42-43.
369 Bejice @.P. HpaBcTBeHHbIe OCHOBBI skm3HH: Jist cr.mik. Bospacta: ITep: ¢ ¢p. Mu.: FOnanrsa, 1994. C. 34-36.
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OTPULIATENILHBIX:  OIOPOKpAMU3MA, BOJIOHMAPUIMA, KOHGDOpMUIMA, MeCmU,
HUSUUIMA, NpeoamesbCmed, PesHOCMU, CapKasmd, CKenmuyusmda, cmpaxa,
Muecnasus, yHcacHo2o N 3HaHWSIMH, KaK OH JIOJDKEH KHUTh U YTO OH JIOJDKEH U
HE JO/DKeH B JKM3HHM JeJarh, a TakkKe pPa3BUTHIMU IOJOXHUTEILHBIMA
MOpAJIbHBIMU KaueCcTBaMHU OOIIEYEIOBEYECKOIO Heaja COBPEMEHHON 3THUKU
(OepexxsiiBoCTH, OJaropoJICTBa, BEXKIIMBOCTH, BEJMKOIYIIMS, BEPHOCTH,
BBIJICP)KKH, JTYXOBHOCTH, HJICHHOCTH, NCKPEHHOCTH, MYXXECTBA, TPAaBIUBOCTH,
MPUHIATTMATBHOCTH, CAMOOTBEP)KEHHOCTH, CKPOMHOCTH, CMEJIOCTH, TEPITMMOC-
TH, TPYIOJIFOOWS, YETOBEYHOCTH, YECTHOCTH, YyBCTBA HOBOTO, UYTKOCTH, C
OJTHOBPEMEHHBIM U3KUTHUEM TPOTHBOIIONIOKHBIX OTPHIIATEIBHBIX: 3a3HAICTBA,
3JIOCJIOBUS, Kapbepu3Ma, KOPHICTOIFOOMS, MEIaHCTBA, PACIyTCTBA, CKYIOCTH,
XaH)KECTBAa, YBAHCTBA, 5Jrou3Ma, 3JI0paJCTBA, TIPyOOCTH, BEPOJIOMCTBA,
[IUHU3MA, JIMIEMEPHs MAaJIOIYIINs, BBHICOKOMEPHS, TPYCOCTH, TYHEsJICTBA,
KOCHOCTH "', IPMMEHEHHBIMH B [IOBCEHEBHOMN SKU3HEACATILHOCTH <.

OCHOBHBIE AJIEMEHTHI MPOoILIecca BOCIIUTAHUS:

1)[nst pazBuTHs SMOIUH (H.II.) MaTprOTU3Ma (BKJIIOYAIOIIEM: JTFOOOBb
Kk Pogune m mMyxecTBO (CMeNOCTh + BBIACpKKA + CaMOOTBEPKEHHOCTH) T10

563
3aIUTE U OTCTAUBAHUIO €€ UHTEPECOB)™

- MPOCTYIIMBAHUE TEMATUYECKMX MY3bIKAIbHBIX KOMIO3UIMMA, H.O. «S1
000 Te0st Poccusi», mysbika — J[. Tyxmanos, cioBa — M. Hoxkun; «HTto mo-
*&eT ObITh Jyuiie Poccumy, my3bika — E. Kpbinaros, cioBa — JI. [lep6enéB u ap.;

-MCIOJIb30BaHUE TEMATUUECKUX MY3bIKAIbHO-JTUTEPATYPHBIX KOMITO3H-
mmi, 1H.11. «C gero HaunHaetcs Poguna?»;

-ipocMOTp TeMatuueckux X.h.: «YUpesBbUailHOE MPOUCIIECTBUEY,
CCCP, 1958, pex. B.MBuenko; «Xypunamuct», CCCP, 1967, pex. C. I'epa-
cuMoB; «Ha nonmytu B [1apmx», Pocens, 2001, pex. . Jlanmwun u ap.

-TIOCEIIIEHNE TEMATHUYECKUX BBICTABOK MPOU3BEACHUN H300pa3uTeib-
HOI'0 UCKyCCTBa (3KMBOTIHCH, (POTO).

2) Ha mnpumepe ananm3za otpbiBKa u3 pacckaza H.C. JleckoBa
«OnHOIYyM», TOSICHSIEM MPOLEAypPYy IMOMCKAa OTBETOB HAa BOIPOCHI, — YTO
JOJDKEH M HE JIOJDKEH 4YeJoBeK B O ku3HM jenath?: «(I'ybepHartop

%1 CrioBaps 1o otrke / Tlox. pen.A.A. I'yceitnosa u M.C.Komna. — M.: TTonmruszar, 1989. 447¢

%82 Tpopumuayk A.I'. ObliedenoBedeckne EHHOCTH B CTPYKTYPE KOMIICTCHIIMI PYKOBOIMTENS 0OPa30BATEIBHOI
opranuzauuu //CucteMbl OLICHKH KadecTBa oOpazoBanusi: Marepuaisl Bceepoccuiickold HaydHO-NPaKTHUECKON
KOH(EepeHIINH C MEeXIyHapOOHBIM ydactueM, 18 mexabps 2015 r. / Cubupckuii roc. TexHon. yH-T. KpacHospck:
CuoI'TY, 2015.C. 58.

3% CrioBaps 1o otrke / Tlox. pen.A.A. I'yceitnosa u M.C.Kona. M.: Iomuruszar, 1989. 447 c.
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Koctpomckoit ['yobepuun, Cepreit CrenmanoBuu Jlanckoil, Oecemyer c
KkBapTaibHBIM T. Commranuy, AnekcanapoM AdanackeBudeM PeDKOBBIM). ..

JOTYHOCTD

JIYXOBHOCTE
(MHIUBHIVAJIBHOCTE)
] ]

o ol o @

. - S— OBINEYEJIOBEUECKINT
SHAHIIA OBPA3 KIT3HIT ,
IITEAT
[l [l [l
O0Let1e10B eecKIe IeHHOCTH: P i PA3BHTD REHTE
— HPABCTBEHHBIE IICTORIL HOTOPHI, P i
— OyX0BHO - HPAaBCTBEHHBIE . ' Gep T MEITAHCTB O
0CHOEBL HCKYCCTH; CaMoBOCIHTAaHIIE SimroponcrBo 3M0PATCTBY
— IyXOBHO-HPABCTBEHHBIE 0CHOBBI i i B ERIHBOCTE
. ! ! B eJIHKOTYIIEe
e JIHT HI, | i
T ; BePHOCTh
— OVXOBHO-HPAE CTEEHHbBIE 0CHOBBI ' ' —
II0 coHEL, YTHKH, 3 CTeTHEH; i i HTeIHO (Th
— OYXOBHO-HPAE CTECHHBIE 0 CHOBBI i KoIlTeKTHR i HCRP eHHOCTE —>
K.JIACCHKI MH] 0B 0fT T ! MyRecTBO
JIHTEPATYPBI, i i NP ABTHBOCTH
— CMBICT H HPABCTBEHHBIE 0CHOBBI ; ; I HHIHITH A TE-
CeMeHHOH KH3HH; E E HOCTH
— HpPABCTBEHHBIE 0CHOBBI i i CAMOOTE €]V ReH-
1 1 HOCTH
MeJATOTHKH; i e i
A ’ ! CeMpa ! CKPOMHOCTH
~ HPABCTBEHHBIE 0CHOBBI ' ' MO0 CTE
KYJIbTYPHI OB &TeHE A 11 i i TepIHMOoCTE
B3 AHMOO THOII eHHE MEETY i i TPy mooHe
TIEO IBMIT, i i Te/IOB eTHOCTE
— OyXOBHO-HPAE CTE CHHBIT JKH3- i i IeCTHOCTH
HeHHBIH OIBIT BELIAIIIIKCA —----+ OGIECTRO '---- — 4YBCTEO HOBOTO
IO CTEI BCEMITPHOIT HCTOPHIL Y TROCTH
/
TTpimeaHig:
L. Bpo#leHHiii MOTEHIMAT AyXOBHOCTH YCTPEMIAET JIFIHOCTH ¢ OJHOI CTOPOHBI K
SHAHITAM {001 eMoB e eCHIM LIEHHOC TAM) l\l) n c ..:I.]}}.T(‘ﬁ CTOPOHEL K

oOIIeTenoBed eCKOMY HIeaTy [ 2

2. TomyueHHble JYVXOBHO-HPABCTBEHHBIE 3HAHIA VEPEIAKT B COZHAHIOL JOMHOCTH
HeOOX0IHMOCTE CTPeMTeHHA K ':)ﬁl.IIE‘IEfIL‘IBE'IECKﬂM}' HIeATy [ 3

3. B TeveHne AI3HH MMHOCTH YVEEMIMHEGET MOTEHLIHAT JYXOBHOCTH, MOM™MAg TVXOBHO-
HpPABCTBEHHBIE 3HAHIA (B VIeGHOM 3aBeleHHH H CaMOCTOATEBHO) (4 ).  VEperraa mo-
OOMOANTEMbHBIE IMOLTI IVXOBHO-HPABCTE€HHBIMIL CpPeICTBAMIT HCKYCCTB i
PASBHEAA HPABCTBEHHBOT 00K “Mepes MOCTVIEN, MBICTI, Jefa i o0lleHHe ¢TI0 B
CeMbe, KOJUIEKTHE €, O0IIeCTEe H IpoLlecce CAMOBOCIIHTAHHA (¢ ).

4. ThrHoCTE, PABIBAA KAAJOE MOMOANTENEHOE MOPATRHOE  KAMeCTRO, [MOCTEMEHHO
HEAIEACT MPOTHBOMIOMOAHOE OTPILIATENEHOE, MPHOMLEIETCA K OOLeTenoBet] eChOMY
HIAEATY MOBBIIAA CROK TVXOBHOCTE (HATIPHAMED: PATBHEAA BEAMIBOCTE — HEFHBACN —>=
[pPVoocTe @ ]

Puc. 2. CtpykTypa nporiecca BOCIIUTaHHSI
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— Cewmb4 y Bac ecTh?
— EcTb %eHa ¢ ChIHOM.
— JKanoBanbe Masioe nosryyaere?
Hukorna He cmesiBiniicst PbkoB yibIOHYIICS.
— bepy, — roBopur, — B Mecs1, AeciaTh pyOied, a He 3Haro, Kak 3TO
— MHOT'O WJIA MAJIo.
— OTO HE MHOTO.
— JI0JIOKUTE TOCYAapI0, UTO 0.1 JIYKABO20 paba 3TO Majo.
— A nns BepHOTO?
— JlocTaTo4Ho.
— BpbI, TOBOpST, HUKAaKUMHU CTaThsIMH HE IMOJb3yeTech? PBDKOB
[MOCMOTPEN U TPOMOJTHAI.
— CKaXHTe MO COBECTHU: OBITh JIU 3TO MOXKET Tak?
— A oTuero ke He MOXKET ObITh?
— OueHb Mabie CPEJICTBA.
— Ecnu umerp Benukoe oOy3/laHWEe, TO M C MaJbIMH CPEICTBAMU
00ONTUCH MOXKHO.
— Ho 3adem BbI HE TPOCUTECH HA IPYTYIO TOJIKHOCTH?
— A KTO € 3Ty 3aHUMAaTh CTAHET?
— KTo-HUOY b NpyTOWH.
— Pa3sBe OH Jydlire MEHS CIIpaBut?» .
BeiBoa: S nmomxeHn (Ha) drOOUTH CBOKO Mpodeccuto U He ObITh
Kapbepucmom.
CBOM MOMCKH OTBETOB Ha BOIPOCHI, — YTO sI JIOJKEH U HE JIOJDKEH B
KU3HM JeNaTh? - Mbl BOHCHIBAEM B TaOmuiy 1, KOTOPYIO peryispHO
(e’KeTHEBHO) TTOTIOTHSIEM.

Tabauya 1
Yro 51 10/KeH(HA) U He J0JIKeH(HA) B :KU3HHU J1eJ1aTh
JlomxkeH(Ha) He nomxen(na)
JIroOuth cBotO npodheccuto beITh Kapvepucmom

3) IlosranHas BocnuTaTeNbHAs MPOLEAYypa Pa3BUTHS TOJIOKUTEIbHBIX
MOpPaJIbHBIX KaYECTB U U3KUTUS ITPOTUBOIIOIOKHBIX OTPULIATEIIbHBIX:

564 JTeckor H.C. Omaonym. Cobpanne counaenuii B 12 1.: T.2 / Coct. u o6m. pea. B. FO. Tpournkoro. M.: [Ipasna,

1989. 414 c.
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a) AHanu3 XapaKTEPUCTUKHU MOJOKUTEIHHOTO MOPAJILHOTO KAYeCTBa;

0) AHalu3 XapaKTepUCTUKHU OTPULIATEIILHOTO Ka4eCTBa,;

B) OO11eue0BEeYECKUE IIEHHOCTH O MOJIOKUTEITLHOM KaueCTBE;

r) AHaJIM3 HEOOXOIMMOCTH Pa3BUTHS MOJOKUTEIBHOTO KauecTBa: [louemy
MOJIOKUTEIHPHOE MOpaJIbHOE Ka4eCcTBO HEOOXoauMo pa3BuBaTh? Uto
MPOUCXOAUT C YEJIIOBEKOM IPU OTCYTCTBUU €ro B CO3HaHMHM? CMOXET Ju
MIOMOYb €ro pa3BuTHE Baien MmoBCEIHEBHOW XU3HEAESITEIbHOCTU? Uemy,
no BaieMy MHEHHIO, TOMOKET €ro pa3BUTHE BalliuM 3HAKOMBIM, IPY3bsiM,
POJHBIM, OJIM3KUM W BCEM JIFOIIM ?

) AHanu3 HEOOXOJMMOCTH W3KUTHS OTpHUIATEIbHBIX KadecTB: Kak
MpOSIBIIAETCS. OTPULATENIbHOE MOpallbHOE KauecTBO B Bamelr mnoscen-
HEBHOM AesTenbHOCTH? UTO ciocoOCcTBYeT ero mposiBieHuto? [louemy 31o
Ka4eCTBO HEOOXOIUMO U3KUBAThH?

e) OnpeneneHre COCTaBISIONIMX MOJOXKHUTEIBHOIO KayecTBa, HEOOXOH-
MBIX JIJI1 TOBCEAHEBHOM KU3HEIESITEIbHOCTH;

) ExenHeBHBIM KOHTPOJb MPOSIBICHHS OOOMX KayeCTB C 3allUChI0 B
[HEBHMK CAaMOBOCIIUTAHUSL:

- IlposiBisuioch 71 M3KUBAeMOE OTPHUIATEIbBHOE MOPAIbHOE KadeCTBO
B T€UEHHUE JIHS, YTO ITOMY CIIOCOOCTBOBAJIO, M MOXKHO JIM ObUTO M30€KaTh
€ro MPOSIBIICHMUSI.

- IlposiBnsieTcss nAM pa3BUBAEMOE IMOJIOKUTEIHLHOE MOPAIbHOE KAadyeCTBO
WJIM YTO MEIIAET €ro MPOSBIICHUIO.

- Perymsapnas (o pesynbraTtaM HaOIOJIEHUS 32 Pa3BUTHEM WM B KOHIIE
IIUKJIA Pa3BUTHUSI KOHKPETHOTO IOJIOKHUTEIBHOIO MOPAJIbHOIO KadyecTBa)
CaMOOILIEHKAa KOJIMYECTBEHHOTO YPOBHSI Pa3BUTHS U OINPEICIICHUE MPUCYTCT-
B €70 aHTOHMMA — OTPUIIATEIIBHOIO MOPAJILHOTO KayecTBa (CM. TabuIry 2).

Tabnuya 2
KoaunvecTBeHHBII KOHTPOJIb Pa3BUTHS MOJI0KUTEIbHOI0
MOPAJILHOT0 Ka4eCcTBA — (H.II.) BEXKJINBOCTH —
M U3KUTHUS NPOTUBOMOJIKHOIO — 2pydocmu

Jan 1|23 |4 |5]6/|7]|8]9]..]31
BexnuBocth 50 |50 [50 |50 |50 |50 |50 |50 |50 |... |51 |mT.no.
(mpumepHO), %

I'pybocmo 50 |50 |50 |50 [50 |50 |50 [50 |50 |... |49 |uT.n
(mpumepHoO), %
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Ha ocHOBe Hay4yHO-NIEAAaroruyeckoro  OMpelesieHusT  Impoiiecca
BOCIIUTaHus pa3paborana CucremMa BOCOHUTaHUS OOydYalOMIUXCS B
00pa3oBaTeNIbHbIX YUPEKICHUIX, KOTOpasi BKIIOYAECT:

1. Hayuno-negarormueckoe pykoBOJACTBO CHCTEMON BOCIHUTAHHUS
00pa3oBaTeIbHOTO YUPEKICHUS.

2. VneanbHblil HOPTPET BBIMYCKHUKA(I[bI) 00Pa30BaATEIBLHOTO
YUPEKICHHUS.

3. JlocyroBbelii IEHTP COBEPIICHCTBOBAHUSA IyXOBHOTO MHpa 00yd4aro-
IUXCS M TearoroB — (QyHJAaMEHT CHUCTEMbl BOCIUTAHUS, — CHHTE3
OnOIMoTeKH, (OHOTEKH, BUJICOTEKH CO CIELHaIbHO OTOOPAaHHBIMU KHUTaMHU
(a.m. JI.H. Toncroit «Kpyr urenus» u MH.Ip.), aynuo (Hm. A. HetpeOko u
MH.JIp.) ¥ Bujaeozanucsamu (H.i. X.. «lBetsr ot JIuze», 2010 r., Poccus,
pex.A. CenuBaHoB, B 1. possix: A. Jlazape (min.) u I'. TapxaHoBa — u
MH.JIp.) BBICOKOTO JyXOBHO-HPABCTBEHHOTO COJIEPXAHHUS, B T.4. HACTOJbHAS
urpa «3aHumMaresbHas ITUKaY.

4. KoMmuieKCHBINA TIJIaH BOCTIMTATENILHOW PabOThl ¢ OOyYarOMIMMUCS Ha
BECh Mepro 00yUYeHUs: B 00pa30BaTEILHOM YUPEHKICHUU.

5. CreHnpl, HECylIME BOCHUTATENbHBIA 3apsl sl KopuuopoB OV wu
yueOHbIX kaOuHeToB: «lIpoiecc BocnuTanus B By3e»; «CTPYKTypa CIOKHBIX
HPABCTBEHHBIX KA4€CTB: NHUCIUIIMHAUPOBAHHOCTH, YYBCTBA JI0Jra, MaTpPUO-
TU3Ma, MYXKECTBa, JOOPOTHI, YEJIOBEYHOCTH, YYTKOCTU, YECTHOCTU U JIP.»;
«ObmeuenoBeueckuii uaean»; «LBerneie ¢GoTorpaduu obydaromerocs (Bo
BECb POCT) B OJJIETaHTHOW onexae ¢ mnoptdenem (mankoil) B (oiie
00pa3oBaTeNbHOTO YUPEKICHUS U JIP.

6. AHKETbl CaMOOLEHKH (ayJUTOPCKON OLEHKH) YPOBHS pPa3BUTUS Yy
OOy4Jaronuxcsi MOPAJIbHBIX KayecTB (CaMOOIIEHKA YPOBHS Pa3BUTHS
MOJIOKUTENBHBIX U YPOBHS MPUCYTCTBUSI OTPULIATEIIHHBIX).

7. ONpoCHUKMA TIO OMNpPENENEHUI0 Yy OOydYaroIMXcsS YPOBHS 3HAHUU
0O0I11€UEIOBEUECKUX IIEHHOCTEH, TMOJyYEHHBIX B Y4YEOHOM IMpoliecce Ha
T'YMaHUTAPHOM IUKJIE MPEIMETOB (AUCITUIUIHH).

8. Komruiekc 1EeHHOCTHBIX BOCHUTATEIBHBIX OPUEHTUPOB CTAHOBJICHUS
WHIUBUYATBHOCTH (U TUYHOCTH) oOyyaromuxcs OY.

9. Ilpenmer (nucuuniauHa) «HpaBCTBEHHBIE OCHOBBI IMOBCEIHEBHOU
AKU3HU», BKIIOYAIOIIMN BOCIUTATENbHBIE TEMbI U BOMPOCHI, KOTOPBIX HET B
I'OC: »srtuka, stuker, camoBocnutanue; 30JK; moaAroTroBka: K CeMEHHOM
KU3HH, POKJICHUIO U BOCITUTAHUIO peOEHKA U MH. JIp.
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10. BocnurartenpHas mnpoieaypa IMOKWCKAa Ie1aroramu, COBMECTHO C
00y4YaroIMMHUCs, OTBETOB HAa BOIMPOCHI, — YTO JOJDKEH YEJIOBEK B KU3HU
JenaTh, a YEro HE TOJHKEH?

11. IlosTanHast BocnuTaTeabHAas Mpolieaypa pa3BUTHUS (H.I. BEXIJIMBOC-
TH) U U3KUTUS (TPyOOCTH) Y 00yUaIOIINXCS.

12. Beigenenne mnegaroraMM  Ha  KaXJIOM  YpOKe  (3aHATHUM)
00I111€UeIOBEUECKUX IIEHHOCTEHW, BOCITUTATEIbHBIX 3JIEMEHTOB BOCIIUTATEIIb-
HOM GyHKIIMKA O0y4YeHUs, 3aIUTAHUPOBAHHBIX B CTPYKTYPE OCHOBHOW YacTH
y4eOHOTO 3aHSTHUS.

13. MudpopmarmoHHbI €XEeHEASTbHUK B KaXJAoM Kiacce (ydeOHOM
rpynmne), ¢ BocnuTaTenbHOM uH(opManuen, a Takxke [Iporpammoit
PEKOMEHJIOBaHHBIX paauo W TB mnepemad Ha TeKyllyro HeAeno (H.II.
«I"apMoHUsI»).

14. JlomamiHUil TOCYrOBBIM WEHTP COBEPIIEHCTBOBAHUS JAYXOBHOIO
MUpa IearoroB 1 00y4arommuxcs.

15. JIHEBHUK CaMOBOCIIUTaHUS O0yJarOITHXCHI.

16. /IHeBHMK CaMOBOCIIMTAHUS MIe1arora.

17. DnemenThl pedepara, 10KIaaa, BOCIUTATEILHON HAIMPABICHHOCTH.

18. JIHeBHUK BOCHHUTATEILHOW pabOThl ydyuTens (KypaTopa ydeOHOU
TPYIIIIbI).

19. Konekc nenarora 06pa3zoBaTeIbHOTO YUPEKACHHUS.

20. Konekc oOyuarorierocsi 00pa3oBaTeIbHOTO YUPEKICHHUS.

21. HUP BocniuTatenbHOM HAPaBJICHHOCTH.

22. Okazanue KBAIU(DPHUIIMPOBAHHOW  COIMATBHO-TIEAArOTHYECKOM
MOMOIIM OOy4YarolIUMCs, C OTKJIOHEHUSIMH B TMPOIIECCE COLMAIU3ALINM,
JTUTITIOMUPOBAHHBIM COLIMATBHBIM I1€1arOroM.

23.Kommiekc HEMpEephIBHOIO CAMOBOCIIMTAHUS (CEMENHOTO B3aUMOBOC-
MATAHUA);

Kaxnpiii Beuep (perymisipHo) st (Mbl Bceil ceMbéil) mpumepHo B 20 yacoB
(B8 BeixoaHbie qHU ¢ 15.00 qo 18.00), 3aHMMaroch (emMcsl) cCaMOBOCITUTAHHEM
(B3aumoBocnuTanuem): Ciymato(eM) JIFOOMMbIE MYy3bIKAJIbHBIC TPOU3BEIC-
HUs; 1o (€M) TOJ| KapaoKe CBOM JIIOOMMbIE TMECHU U POMAHCHI, YHUTAIO
(untaeM Bchayx U oOcyxnaem) (H.1.) «Kpyr urenusi» JI.H.Toncroro u
BBIJICJISII0 (COBMECTHO BBIJICNISIEM) OTBETHl Ha BOMPOCHI, UTO JOJKEH U HE
JOJDKEH YEJIOBEK B KW3HU JIeNlaTh W JelaeM 3amuch B CBOM JIHEBHUK
CaMOBOCIIMTaHUs, B COOTBETCTBEHHYIO, HE MPEKpallaroiytocss Tadauny 2;

383




paccMaTpUBal0 U MOBTOPSIIO (COBMECTHO OOCYXXJAaeM MPEAbIAYIIUE 3alUCH B
tabnuie 2); cMoTpro (CMOTpUM U O0CykJaeM) BHACODUIBMBI U
BHUJICONIPOTPAMMBI  BBICOKOTO  JIYXOBHO-HPABCTBEHHOTO  COJICPXKAHUS;
3aHUMAaIOCh (COBMECTHO 3aHUMAEeMC1 ) pa3BUTHEM O4YepEIHOTO
MOJIOKUTENBHOTO MOPAJIBbHOIO0 KayeCcTBa M U3KUTUEM MPOTUBOIOJIOKHOIO
OTPUIIATENILHOTO C 3amuchi0 B JIHEBHUK CaMOBOCIUTAHUS, HUIPaeM B
HACTOJIBHbIE, CEMEITHbIE, 06Pa30BaTEIbHbIC HIPBI: «3aHUMATEIbHAS ITHKA»
1 «JIoTo: OGIIEUYETIOBEUCCKHE [EHHOCTHY ~ 0 PACCMATPUBAIO, AHAIM3HPYIO
(COBMECTHO paccMaTpUBAaEM U aHATU3UPYEM) CANTHI B UHTEPHETE U alIbOOMBI
BBICOKOT'O M300pa3uTeNbHOIO UCKYCCTBA, JIeNato (Je1aeM) 3anucu B JIHeBHUK
CaMOBOCIIMTaHUSA; AHAIMU3UPYIO (COBMECTHO OOCYXJaeM M aHAJIU3UPYEM)
TEKYIIUE JTyXOBHO-HPABCTBEHHBbIE COOBITHSA oOIIecTBeHHOU >ku3Hu: 30K,
TB u paavonporpamMmsbl, (QUIBMBI, OPEMbEPHI, KOHIEPThI, BEPHUCAXKHU;
TUTAHUPYIO (TIJITAHUPYEM COBMECTHBIE) TBOPUECKHUE J€ia, MPUHOCAIIUE O3y
OKPYXKAIOIIUM JIIOJSIM; B 3aKJIIOUYEHHUE, MOChUIAI0 (COBMECTHO MOCHUIAEM)
KpacuBble, J0OpbIe U BBICOKOHPABCTBEHHBIC MBICIM — YTOOBI BCEM JIHOJISM
ObLT10 XOpo1Io!

%65 Tpodumuyk A.I'. B3aHMOBOCIHTAHEE B MPOIIECCE MIPhl «3aHHMATEIbHAS ITHKA» B CEMbE OJAPEHHOTO PeOEHKa
// Tlcux.-nenar. mpooJ1. OJApEHHOCTH:: Teop. M MpakT.: Marep. Mexn. Hayu.-npakt. koHd.14-18.09.11, r. Upkyrck/
Boc.-Cu6.roc.ak.00p. Upkyrck, 2011. T.1.C. 543-546.

566 Tpopumuyk A.I'. Urpa «JIoto: obmieuenoBedeckre IICHHOCTH» - OCHOBHOM 3JIEMEHT BOCIUTAHUS OJapCHHBIX
nerel u moJyoaexku//OmxapeHHOCTs U ee pa3BuTHe: COOPHUK CTaTell M METOJMYECKIX MaTepHaIoB MeXTyHapo HOH
Hay4JHO-TIpakTH4Yeckoi koHpepeHunu.14 anpens 2017 r. / Kazanckuii (ITpuBomkckuit) den. yu-1. Kazanp: KOV,
2017. C. 328-331.
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567
IHTuwkuna O.E.

IIpenesnbl orpaHUYeHUl KOHCTUTYHHOHHBIX NPAaB B LeJIsX
NMPOTHUBOAEHCTBUA KOPPYNUUH (HA OCHOBE MPABOBLIX MO3UIUI
EBponeiickoro Cyna mo npaBam 4ejioBeKa
u Koncruryuunonnoro Cyna Poccuiickoit @egepauuu

JleicTByrOIIEE POCCHUMCKOE 3aKOHOJATENBCTBO  IMPEAYyCMATPHUBAECT
CHUCTEMY Mep MPOTHUBOJCUCTBUS KOPPYIIIMHU, PA3JIMYHBIX IO CBOUM IEISIM
(mpodunakrtrka, OoOpnba, MHHUMHU3AIMNS TIOCIEJICTBUI), OTPaACICBOM
MPUHAJICKHOCTH (KOHCTUTYIIMOHHO-TIPABOBBIE, aJIMUHUCTPATHBHO-TIPaBO-
BbI€, YTOJOBHO-IIPABOBbIC, IPaXKJAAaHCKO-IIPABOBBIE); XAPAKTEPY BMEIIATEIIb-
CTBa B KOHCTUTYIIMOHHBIE TMpaBa U CBOOOJBI (IMOCSTArOUIME HAa SKOHO-
MUYECKHME TpaBa M COOCTBEHHOCTh, JUYHYKO CBOOOJY U HEMPHUKOC-
HOBEHHOCTh, MOJUTHUYECKME U couuaibHble mpasa). [ns Poccuiickoit
®denepanuu mpodieMa BMEMIATEILCTBA B KOHCTUTYIIMOHHBIC TPaBa C IENIbIO
OPOTUBOJICUCTBUS KOPPYIILIUU, ABJISIETCS CPAaBHUTEIBLHO HOBOM. JlocTaTo4uHO
OJIaronpUsITHRIA YPOBEHb COIMAIBLHON 3aIMIIEHHOCTA OT KOPPYMIIMOHHOU
yrpo3bl, B COBETCKMM MepuoJ JOCTUrajcsi, B TOM 4YHCIe, 3a CUET
CYLIECTBEHHOIO CY)XEHUSI NIPENESIOB JINYHOM, MOJUTUYECKOM M SKOHOMH-
4eckoM cB0OOJbI. TpYyOHOCTHM YCTAaHOBJIEHUS HE0OXoAuMoOro OanmaHca
KOHCTUTYIIMOHHOM 3alMIIEHHOCTH OCHOBHBIX MPaB OTAEIbHON JTUYHOCTH H
OTHOCHUTEJILHO CBOOOJHOTO OT KOPPYIUKU 0€301acCHOr0 (PyHKIIMOHUPOBAHUS
oOliecTBa B LIEJIOM B COBPEMEHHBIN MEPHOJI 00YCIOBIECHBI TEM, UTO, C OJHON
CTOPOHBI, TMPOTUBOACHCTBUE KOPPYILHMHU JIOJKHO OTBEYaTh TPEOOBAHUSIM
3(¢(HEKTUBHOCTH B YCJIOBUAX YCJIOXHEHHOW MO CPaBHEHHUIO C COBETCKUM
NEPUOJIOM CTPYKTYPhl COLMAIBHBIX W AKOHOMHUYECKMX OTHOIICHUM, a, C
IPYroil CTOPOHBI, CAMH MEpPbl TPOTUBOJECHUCTBUS JIOJKHBI COOTBETCTBOBATH
MPaBOBBIM NMPUHITUIIAM, 3aKperieHHbIM B KoncTuTtyiuu PO.

Kak u3BecTHO, Hlied KOHCTUTYLMOHHBIX MpaB M CBOOOJ BO3HUKIA U
pa3BUJIaCh KaK peakiusi 0O0IlecTBa HAa T€ WM UHbIE (OPMBI OFpaHUYECHUS U
NIPUHYXKICHHS CO CTOPOHBI rocyaapcts . IIpu3HaHHME OCHOBHBIX IIPaB B
MEXIYHApOAHBIX  IPABOBBIX  AKTaXx M  KOHCTUTYLUAX  TOCYHapCTB
OCYILECTBIISTIOCh, B TOM YHUCJIE, YKa3aHUEM Ha WX NPEAENbl, OrPAHUYECHUS,

56 .
7 Ilouent Kadenpbl KOHCTUTYLIMOHHOTO M aMUHHUCTpaTuBHOrO npasa IOpuaudeckoii mkossl IBDY, k.10.H, e-

mail: vaschuk@rambler.ru.
38 Cm. 06 9TOM o ipoOHo, Harp.: Beeodmiee yuenue o rocynapcrse. [IpaBo coBpemennoro rocymapersa. T. 1. Cro.
1908. C. 297-311.
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BO3MOKHOCTh TOCYJIapCTBEHHOr0 BMemiarenbcTBa. C LENbI0 COOMIOACHUS
OanaHca B MEXIyHApOAHBIX U KOHCTUTYIIMOHHBIX HOPMaX yCTaHABIMBAIOTCS
HE TOJBKO OrpPaHUYEHHsS IMpaB, HO M TMpeleiabl OrpaHUYECHU, a B
METOJIOJIOTUHA OPraHOB MEKIYHAPOJHOIO U KOHCTUTYLIHOHHOTO ITPAaBOCYIUs
CO3JIal0TCS ANTOPUTMBI, MO3BOJISIOIIME MPOBEPUTH, HACKOIBKO T'OCYJIApPCTBY
ynanock cobmocty nannblii Gananc’”. Koucruryius P® B COOTBETCTBHH C
HOPMaMHM  MEXKJIYHApOOHOTO  IpaBa  MNPEIyCMaTpUBAET  IPUHLHII
HEOOXOAMMOCTH M COPAa3MEPHOCTH OTPaHWYEHUSI KOHCTUTYLHOHHBIX MPaB U
cB000JI B ycTaHoBlIeHHbIX KoHcTutynument nensx (4.3 cr.55). Tak, Hanpumep,
B IloctanoBnenun ot 29.11.2016 N 26-I1 Koucrturyuuonusii Cyn PO
clenan BBIBOJ, YTO oOOpalleHue Mo penieHuto cyna B noxoi Poccuiickoit
Oenepanun MMYILIECTBA, IPUHAJIEKAIIETO rOCyIapCTBEHHOMY
(MyHULIMIAILHOMY) CITy’>KallleMy M TMEPEYMCICHHBIM B 3aKOHE YJIEHAM €ro
CEeMbH, B CIIy4ae, €CJIM OHO MPHUOOPETEHO Ha JO0XO[Ibl, 3aKOHHOCTb KOTOPBIX
HE TMOATBEpXkACHa, OyIy4d OTpaHUYEHHUEM KOHCTUTYIMOHHOTO IpaBa
COOCTBEHHOCTH, BBEACHHBIM (peepaibHbIM 3aKOHOJATENEM B  LEJIX
MIPOTUBOJICUCTBUS KOPPYILIMK, KaK TaKOBOE HAIIPaBJICHO Ha 3alluTy
KOHCTUTYLIMOHHO 3HAYMMBIX IIEHHOCTEH M HE Hapylaer TpeOoBaHMUs
Koncrurynmu. Csou BbBOAbl KoHctuTymmonssii  Cya  COOTHEC C
tpeboBanusiMu Kousennmun OOH npotus KoppynuHI/I57o, COIJIACHO KOTOPOWU
NpEeAYNPEeXRACHUE M HCKOPEHEHHE KOpPYNIHMH - 3TO OO0S3aHHOCTH BCEX
rOCyJapCTB, IIOCKOJIBKY OHA 3aTparuBacT MUX DJKOHOMHKY, IIOPOKIAET
CEphE3HBbIE YIpO3bl CTAOMIBLHOCTH U O€30MAaCHOCTU OOIIECTBA, IMOJPHIBACT
JNEMOKPATUYECKUE U ITUYECKUE LIEHHOCTH, CIPABEIIMBOCTh U HAHOCUT BPE
YCTOMYHMBOMY pa3BUTHIO; HE3aKOHHOE MPUOOPETEHHUE JIMYHOTO COCTOSHUSA
MOKET HaHECTH YIepd IeMOKpPAaTUYECKUM HMHCTUTYTaM, HaI[MOHAJIBHOM
SKOHOMHKE U TIPABOIOPSAKY .

569
B I'epmanum  BO3HHWK W pa3BMIICs TecT mpornopuuoHansHocTd (CM. 00 atoM noapo6no: Kosu-Onus M., Tlopar

W. AmepukaHCKHI MeTOI B3BEIIMBAaHHMS WHTEPECOB M HEMEUKHH TECT HA IPONOPHHOHAIBHOCTH: HCTOPHUYECKHUE
kopHr// CpaBHUTEIbHOE KOHCTHUTYIMOHHOE o0o3penme. 2011. Ne 3. C. 59-81.). B CIIIA Bepxosusiii Cyn
chopMynHpOBa TOKTPUHEI «SIBHOW W CYIIECTBYIOIIEH OMmacHOCTH» U «OamancupoBanus» (Heiobopu b. CyneOHas
3amuTa cBOOOIBI cinoBa M BepoucnoBenanus B CoenuHeHHbIX Illtatax / BepxoBeHcTBo mpaBa: coopHuk: Ilep.c
anriI. — M.: IIporpecc, 1992. — C.133-150).

370 [punsra 31 oxtsa0pst 2003 roma Pesomtommeirt 58/4 I'enepanbroit Accam6Omen OOH [DnexTpoHHBIH pecypc].
Hoctyn u3 CIIC «KoHCYIBTaHT ILTIOCY.

o Jlelly O IpOBEpKE KOHCTUTYLMOHHOCTH MNOANYHKTa 8 myHkTa 2 crtathu 235 I'paxkgaHckoro kopekca
Poccuiickoit ®eneparnu u cratbu 17 PenepanpHoro 3akoHa «O KOHTpPOJIE 3a COOTBETCTBHEM PAcXOJOB JIHIL,
3aMENAoNINX TOCYJapCTBEHHBIE JOJDKHOCTH, M MHBIX JIMII MX J0XOJaM» B CBs3U ¢ 3ampocoM BepxosHoro Cyma
Pecniyonmuku bamkoprocran: nmocranosnenne Koncrurynmonnoro Cyna Poccniickoit @enepanun ot 29.11.2016 N
26-I1 [Onextponnsiit pecype]. Joctyn u3 CIIC «KoHCynbTaHT ILITIOCY.

386


consultantplus://offline/ref=8F58730D08E18B004D1B8116712A8FA50168783F0F261C76FBA9B2vEpCF
consultantplus://offline/ref=2CF03BAD42F45344E64C7434DBD6682D137BFCF083B0D14EE980685B62xFC7G

OpnHako yCTaHOBIICEHHE JISTUTUMHOM L€ BMEIIATEIbCTBA B OCHOBHBIE
IpaBa SBJISETCA CaMO IO ceOe HEIOCTATOYHBIM JJIsi TOrO, YTOOBI MPU3HATH
TAKO€ BMEIIATEIbCTBO KOHCTUTYIIMOHHBIM, HEO0OXOJAMMO YCTaHOBUTD,
MOAXOAUT JM BMEWIATEIbCTBO I JOCTHKEHHUS ACKIApUPYyeMOHM Lienu, a
TaK)K€ SBIETCS JIM OHO copasMepHbIM. [Io MHeHMI0 KoHCTHUTYHHOHHOTO
Cyna, «noTeHUHanbHas yrpo3a U3bsATHUS MMYILIECTBA, MPUOOPETEHHOrO0 Ha
HE3aKOHHBIE JOXOJbI, BBICTyHaeT Mepo oOllel M 4acTHOW NpPEeBEHIINH,
MIOCKOJIBKY TOCYJapCTBEHHBIN (MyHULUIIAIBHBIN) CIIyXKallUii, UMEsI B BULLY
TIIATEJIbHBIA MOHUTOPUHT peEaJbHBIX PAcXoJOB Ha JIOPOTOCTOAIIHNE
00BEKTHI TpaxIaHCKOr0 000pOTa, JOKEH OCO3HABATH OECCMBICIIEHHOCTD
NpUOOpEeTEeHNS MMYIIECTBA HAa HE3aKOHHBIE JOXOJbI U, COOTBETCTBEHHO,
GecIepCeKTHBHOCTD KOPPYIIIMOHHOTO OBEIACHU» .

Konctutynuonnsiii Cyzi, 000CHOBbIBasi KOHCTUTYLHIHOHHOCTh JaHHOM
Mepsbl, cocianics Ha nonoxeHuss KonseHnuum OOH mnportuB koppynuuu,
npeaycMaTpUBAIONIe BO3MOXHOCTh NPU3HAHHUA B KAue€CTBE YIOJOBHO
HaKa3yeMoro JesHUus, KOrJa OHO COBEPINAETCS YMBIIUIEHHO, HE3aKOHHOE
obOoraiieHue, T.€. 3HAYUTEIbHOE YBEJIMYEHUE AaKTHUBOB MYOIMYHOTO
JOJDKHOCTHOTO JIMIA, ITPEBBIIIAIOIIEE €r0 3aKOHHBIE T0XO0/IbI, KOTOPOE OHO
HE MOXET pa3yMHbIM o00pa3oM 00OOCHOBaThb, a TaKXE€ BO3MOKHOCTb
KOH(QUCKAIIMK JOXOJO0B OT MPECTYIUICHUM, NPHU3HAHHBIX TaKOBBIMH B
COOTBETCTBMU € JaHHOW KoHBeHIMeW, WM HMYIIECTBA, CTOMMOCTD
KOTOPOT'O COOTBETCTBYET CTOMMOCTH TaKHUX JOXOJIOB, & TAKXKE MMYILECTBA,
000pyAOBaHMS U APYTUX CPEACTB, UCMHOJb30BABUINXCS WIIM MPEIHA3HAYAB-
IIMXCS ISl UCTIOJIb30BAHUS [IPU COBEPIICHUU MTPECTYIIICHUM.

Parupuuupys Konsenmuio OOH mnpotuB koppynuuu, Poccuiickas
@denepanysi He BKIOYWIA B YUCIO CBOMX 004A3aTeNbCTB (0O€3yCIOBHBIX
00s13aHHOCTEW) MpPU3HAHWE YrOJOBHO HAKa3yeMbIM  YMBIIIJIEHHOTO
HE3aKOHHOTO oO0oraieHus, ykazanHoro B ctatbe 20 nanHoil KonBenuuu
(myHkT 1 crateu 1 @enepanbHoro 3akoHa ot 8 mapta 2006 roga Ne 40-D3),
onHako, no MHeHUI0 Konctutynnonnoro Cyna, «3TO HE O3HA4aeT, 4TO OHA
HE BIIpaB€ BBECTU B IPABOBOE PETYJIUPOBAHUE HU3BSITHE HE3AKOHHBIX
JOXOJOB WM HMYIIECTBA, NPUOOPETEHHOr0 Ha HHUX, HE B KayecTBe
YrOJIOBHO-TIPABOBOM  CAHKIMM, a B KAa4eCTBE CIELUATbHOU MEPHI,

2 Tlo JIelly O MpOBEPKE KOHCTUTYLMOHHOCTH MOANYHKTa 8 myHKTa 2 craThu 235 I'paxpaHckoro kojekca
Poccuiickoit @eneparuu u cratbu 17 DenepanbHoro 3akoHa «O KOHTpOJIE 332 COOTBETCTBHEM pPACXOOB JIHII,
3aMEMAONINX TOCYJapCTBEHHbIE JOJDKHOCTH, M MHBIX JIMII MX J0XOJaM» B CBs3M ¢ 3ampocoM BepxosHoro Cynma
Pecniyonmuku bamkoprocran: nocranosnenne Koncturynuonnoro Cyna Poccuiickoit @enepanuu ot 29.11.2016 N
26-I1 [Onextponnsiii pecype]. Joctyn u3 CIIC «KoHCynbTaHT ILTIOCY.
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MPEIYCMOTPEHHON B PaMKaX aHTUKOPPYIIIMOHHOTO 3aKOHOATENbCTBA JJIs
CIIydJacB HE3aKOHHOTO OGOraleHHs» .

B toxe Bpems, HEOOXOAUMO OOpaTUTh BHMMAaHUE Ha TO, YTO, €CJIH
IUIsl IPUMEHEHHSI MEp YTOJIOBHO-IIPABOBOIO XapakTepa HE0OXOAMMO ycTa-
HOBJICHUE BHHBI CITYXAaIlEro, To, kak orMeTun cam Koncrutynuonssiii Cyg,
IIPA IPUMEHEHUU NPEIYCMOTPEHHON IEUCTBYIOIIUM aHTUKOPPYILIMOHHBIM
3aKOHOJIaTeNIbCTBOM MEpbl, HEOOXOJUMO HCXOAUTh U3 «IIPE3YMIIUU
HE3aKOHHOCTH JI0XOJI0B, Ha KOTOpPbIE€ OBLJIO MPHUOOPETEHO MEPEYUCICHHOE B
yactu | crateum 4 u cratbe 17 @DenepanpbHOro 3akoHa «O KOHTpOJIE 3a
COOTBETCTBHEM pPACXOJOB JHIl, 3aMEIIAIOMNX T'OCYAAPCTBEHHBIC JOJIK-
HOCTH, U WHBIX JIMI UX JOXOJaM» UMYIIECTBO, B CIIy4a€ €CIU CTOUMOCTH
3TOTO0 HMYIIECTBA IMPEBBIMIAET OOMMKA  JOXOJ T'OCYJIapCTBEHHOIO
(MyHULMNIAIBHOTO) CIYXAallleTo0 U €ro Cymnpyru (cymnpyra) 3a Tpu roja,
NPEAIIECTBYIOMUX OTYETHOMY Hepuonay» . Koncruryrmonmsiii Cy
yKa3bIBAET, UTO «IaHHAs Mepa 3aKiovaeTcsi B O€3BO3ME3THOM H3BATHU
UMYIIECTBA y COOCTBEHHHMKA MO PEIICHUIO Cyla B CBA3U C MpeJroa-
raéMbIM U HE ONPOBEPTHYTHIM COBEPIIEHUEM TOCYAAPCTBEHHBIM (MYHUIIM -
MaJIbHBIM) CIIyXalllUM HENPaBOMEPHOIO JAECSHUS KOPPYNIIMOHHON Hampas-
JEHHOCTH», T.€. TOrJa, KOrja «rOCYyJapCTBEHHBIM (MyHUIIMIAJIbHBIN)
CIy’)KallUM HE MOXKET J0Ka3aTb 3aKOHHOCTb IIPOMCXOXKICHUS CPEICTB,
JIOCTATOUHBIX JUISL €T0 IPHOOPETECHHA» .

EBponetickuii Cya no npaBaMm 4eI0BEKa MPUAEPKUBAETCS MO3UIUU O
TOM, YTO BJAaCTH TOCyAapcTBa UMEIOT IIUPOKYI0 CBOOOAY YCMOTpEHHUS B
peanu3anuy NoJUTUKHU, HAalIpaBJIEeHHON Ha 00pbOy C KOppYyILUEH B cUcTEME
roCyJ1IapCTBEHHOM CIYy>KObl, B TOM YHUCJI€, HE BUAUT KaKUX-IHOO CIIOKHOC-
Tel B TOM, YTOOBI CUNTATh KOH(PHUCKAIIMOHHBIE MEPbI COPA3MEPHBIMU JAKE B
OTCYTCTBHE OOBHHUTEIBLHOTO MPUTOBOPA, YCTAHABIMBAIOILIETO BUHY OOBUHS-
eMoro Jjuia, TpeOys JUlIb TOro, 4YTO BHYTPUTOCYAAPCTBEHHBIE CYIIbI
MIPENOCTABIBUIA PAa3yMHYK) BO3MOXHOCTb OTCTaWBaTh CBOKO MO3UILHIO IIO
JelTy 4epe3 COCTA3aTeNbHYI0 CHCTeMy Iporecca’ .

3 TlocranoBienue Koucturynmonnoro Cyna Poccuiickoit @enepauuu oT 29.11.2016 N 26-I1 [DnexkrponHslii
pecypc]. Joctymn u3 CIIC «KoHCynbTaHT TUTIOCY.

> Tlocranosienne Koucrurynmonnoro Cyma Poccuiickoit ®exepamun or 29.11.2016 N 26-I1 [DneKTpoHHBI
pecypc]. Hoctyn u3 CIIC «KoHCYNbTaHT TUTFOCY.

> Tam sxe.

378 Torumnmse n npyrue npotus ['py3un: [locranosnenue EBponetickoro Cyna nmo npaBam 4enoBeka ot 12 mas 2015

roga[Onextponnsiii pecypc]. Joctyn u3 CIIC «KoHCYNTbTaHT MITIOCY.
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OnHako poccuiicKas MNPAaBONPUMEHUTENbHAS MPAKTUKA TOBOPUT O
TOM, YTO y CHyKaniero (pakTU4eCKu OTCYTCTBYET BO3MOXKHOCTH JI0Ka3aTh
3aKOHHOCTb IPOUCXOXKJIEHUS CPENICTB B Ccyle. Tak B Jeie 3asiBUTENSA, CaMU
JI0Ka3aTeabCTBA, IO MHEHHUIO Cy/la, KOTOPBIM MOpPUHSJ pelieHue o0
00pallleHuU UMYIIECTBA B COOCTBEHHOCTb, «COCTAaBJIECHbI U MPEACTABIICHbI B
3acellaHuU C MEeJbl0 MNPUJAHHUS BUJIUMOCTH 3aKOHHOCTH MPUOOpETEHUs
uMmyiiecTBay. JlaHHyro T1ipoOieMy MpaBONPUMEHUTEIbHON TMPAKTUKU
Koncturynmonneii Cyn mnOpu3HaI ©W  OTMETHJ, 4YTO  «BO3JIOKCHUE
HETaTUBHBIX TMOCJEACTBUUA MPE3IOMUPYEMOr0 HApyIIEHUS TOCYyAapcCT-
BEHHBIM (MYHHIMIIAIbHBIM) CIIYXallUM aHTUKOPPYMIMOHHOTO 3aKOHOJa-
TEJIbCTBA HA YJIECHOB €r0 CEMbHU MOKHO MPU3HATH JIOMYCTUMBIM JIMIIb TIPH
oOecreyeHn WM TMpaBa TMPEACTaBISATh Ha CTaguiIX JTOCYJeOHOTO U
CyneOHOro paccMOTpeHHs Jena JiIoOble HeoOXOIUWMble 0Ka3aTelIbCTBA
3aKOHHOCTH TMPOUCXOXKACHUSA JO0XOJ0B, HAMPABICHHBIX HA MPUOOpPETEHUE
UMHU HMMYILIECTBA, B TOM YHCJIE OINPOBEPraroliue WiId KOPPEKTUPYIOIIUEC
CBEJICHUS, COOOIIEHHBIE TOCYJAPCTBEHHBIM (MYHUIIMMIAIBHBIM) CIy’Ka-
mum» > . B aT0it cBA3M Kounctutyumonnsii Cyn Takxke ykaszal Ha
«HEOOXOJMMOCTh Yy4eTa TIpPU OINPEACIICHUH OCHOBAHUM MNPUMEHEHUS
JAHHOW Mepbl TOCYJapCTBEHHOTO MPUHYKIECHHUS BCEro 00beMa 3aKOHHBIX
JI0X0JI0OB, KOTOpbIE OBUIM MOJIYYEHBI yYKa3aHHBIMH JIMIIAMUA U MOTJIHU OBIThH
UCII0JIb30BaHbI JJIsI MPUOOPETEHUSI COOTBETCTBYIOIIET0 UMYIIIECTBA, B TOM
YUCJIE€ 3aKOHHBIX JOXOJ0B, HE OTPAXKEHHBIX B IPEACTABICHHBIX
roCyJapCTBEHHBIM (MYHUIIMMIAJIbHBIM) CIIY>KaIllUM CBEJECHHUSX O J0XO0JaX,
YTO TNO3BOJSIET YKa3aHHBIM JIMIAM [PEACTaBIATh  JI0KA3aTEIbCTBA
3aKOHHOCTHU TPOUCXOXKICHUS CBOUX JIOXOJIOB, a CyAy IPHU BBISIBICHUU
HE3HAYUTEIBHOTO  PACXOXKICHUS  pa3Mepa  JOXOAOB,  3aKOHHOCTH
MPOUCXOXKJICHUA KOTOPBIX MOATBEPXKIECHA, W pa3Mepa pacxoJoB Ha
MpPUOOPETEHNE COOTBETCTBYIOIIETO HMYIIECTBA C YYETOM (PAKTHUECKUX
00CTOSITENTLCTB KOHKPETHOI'O JieJla ONPENeNIUTh Ty €ro 4acTh, KOTOopas
npuoOpeTeHa Ha JOXOJbl, 3aKOHHOCTh MPOUCXOXKJACHUS KOTOPBIX HE
J0KazaHa, W IMOTOMY TMOJJICXKHUT oOpamieHuto B J0xoJ Pocculickoi
Oenepanun (MO0 ACHEKHBIE CPENCTBA, IMOJYyYEHHBIE OT pealu3aluu

" TocranoBieHMe Kouncrutynmonnoro Cyaa Poccuiickoit @enepauuu ot 29.11.2016 N 26-I1 [DnektpoHHbIi
pecypc]. Joctyn u3 CIIC «KoHCYIbTaHT TUTIOCY.
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TaKOr0 MMYIIECTBA), a TAKXKE OMNPEJACIUTh MOPSIAOK HCIOJHEHHUS CBOETO
pelIeHHs C y9e€TOM 0COOCHHOCTEHN ATOTO I/IMymGCTBa>>578.

Takum oOpazoMm, KoncturynumonueiM CyJIoM C y4eTOM MPaBOBOM
no3unuu ECIIY, Oplin ompeaeiaeHbl yCIOBHS, NMPH KOTOPBIX paccMmar-
puBaeMmas Mepa roCyJapCTBEHHOTO BMEIIATEILCTBA B KOHCTUTYLHOHHOE
MpaBoO COOCTBEHHOCTH SIBJISIETCSI COPA3MEPHOM, HE Hapyllasi «CIPaBEIJIUBOEC
paBHOBECHE MEXIy BCEOOIIMMHM HHTEpecamMu OOIecTBa U TPeOOBAHUSIMHU
3aIUThl JUYHBIX (DYHIaMEHTaIbHBIX HpaB»579.

378 ocranoBrenue Koncrurymmonnoro Cyna Poccuiickoit @eneparuu ot 29.11.2016 N 26-I1 [DnexTpoHHBIH

pecypce]. Joctyn u3 CIIC «KoHCYABTaHT ILTIOCH.
T'orutnnze u apyrue npotus ['py3un: [loctanosnenue EBponeiickoro Cyna o npaBam yenoBeka ot 12 mas 2015
roga[Onextponnsiii pecypc]. Joctyn u3 CIIC «KoHCYNTbTaHT MITIOCY.
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Illexoeuyoe B. A%
ITonusooa 4.B.*

CraHoBJjieHME pOCCHﬁCKOFO nmapjaaMcHTapu3smMa

Oco0oe MecTo B psAny JOpYrMX HWHCTUTYTOB TOCYIapCTBEHHOM BIIACTH,
BaXHas  pOJb  MapjlaMeHTa B  JKM3HM  OOIllecTBa, TocCyJapcTBa
MPEAONIPENEISIIOT HEOOXOAUMOCTh TJIYOOKOTO H3yY€HHs, BCECTOPOHHETO
UCCJIENOBAHUS PA3JIMYHBIX CTOPOH, XapaKTEPUCTUK NApIaMEHTAa, PABHO KaK U
napjaMeHTapu3Ma, B KadecTBE CaMOCTOATEIbHBIX OOBEKTOB HAyYHOTO
NO3HAHUS.

[TaprameHT © nDapiaaMEHTapu3M — TOHSATHS  B3aMMOCBSI3aHHBIC.
[lapnameHTapu3M Kak cHUCTeMa OpraHu3aldd U (QYHKIHOHUPOBAHUS
BEPXOBHOM TOCYJAPCTBEHHOM BIJIACTH XAapaKTEPU3YETCs pa3AcICHUEM
3aKOHO/IATENbHOM, UCIIOIHUTENBHON U CyAeOHON BIACTH MPHU CYLIECTBEHHON
PO MapJiaMeHTa. bOJIBIIMHCTBO aBTOPOB pacCMaTpPUBACT MapiaMEHTaApU3M
KaK CUCTEMY IOCYIAapCTBEHHOMW BJIACTH, IPU KOTOPOW MAapiIaMEHT — BBICILINN
MPEACTABUTEIBHBI ¥  3aKOHOJATENbHBIM OpraH CTpaHbl (OpMUPYET
IPABUTEIILCTBO, KOTOPOE HECET MEPE]T HUM MOJIUTHYECKYIO OTBETCTBEHHOCTb,
U TIOCPEACTBOM IIPUHATHS 3aKOHOB BO3JCHCTBYET HAa BHYTPEHHIOIO U
BHEIIIHIOO MOJINTUKY CTPAHBI.

Jpyrue uccienoBarea HEOOXOIUMBIM aTpuOyTOM MapiiaMeHTapu3Ma
CUMTAIOT HaJIM4YM€ BEPXOBHOM BJIACTH, pELIAIOLIECd poJiM TapiamMeHTa (B
pecnyOMKax U MOHApPXHSIX C MapJaMeHTCKOU (popMoit ipaBiIeHUs).

[lapnaMeHTapu3M HEpPA3phIBHO CBSA3aH C TEOPHUEM M IMPAKTUKOU
pa3zielIeHus BIAcTer U, CIEJ0BATENIBHO, HE MPEAIOJIaracT HaJACIeHUE KaKOu-
au00 BETBU TOCYHApPCTBEHHOM BJIACTH (PYHKUHUSIMU U TOJHOMOYHUSIMU
BEpXOBHOM. banaHc BracTell MOKeT ObITH CMEIIIEH B CTOPOHY MapiaMeHTa (B
Hacrosimee Bpemsi — Konrpecca CIIIA) unu B CTOPOHY HUCIOJTHUTEIBHOU
BJIacTH W mpesuaeHTa (Hampumep, B Pecmybmuke Kopes, Poccuiickoi
@®enepaunn). Ha Ham B3msiAg, B pa3nuuHbiX  (Gopmax, BapHalUsax
[apjJaMEeHTapu3M  CYIIECTBYET W  Pa3BUBAaeTCi B  IAPIAMEHTCKHUX

580 .
IIpodeccop kadeapbl KOHCTHUTYIIMOHHOTO M aJMHHHUCTPATHBHOrO TmpaBa HOpHIUYECKOW  IIKOJBI

JanpHeBOCTOYHOTO (peepalbHOTO YHUBEPCUTETA, K.FO.H., 3acyKeHHBIH fopuct Poccuiickoit denepannu, B 1989-
1991 rr. — maponuslit nenyratr CCCP, 3amectutens npencenarens Komutera BepxosHoro Cosera Coroza CCP no
3aKOHOJATeNLCTRY, email: parlament6348@mail.ru.

1 Accuctent Kadeaphl  KOHCTHTYUMOHHOTO H  aIMHHHCTDATHBHOTO mpaBa  FOpHmmdeckoil  MIKOJIbI
JlanpHEBOCTOYHOTO (heiepaibHOTO YHUBEpCUTeTa, email: polivoda yana@mail.ru.
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pecryonnKkax, MOHApXHAX, a TaKkKe TMPE3UJICHTCKUX PECInyOnKax M
rocyJIapcTBax co CMeIIaHHOH hopMoi HpaBJIeHI/ISI582.

Kak wu3BecTHO, CTaHOBJIEHHE POCCHUUCKOr0O MapiiaMeHTapu3Ma ObLIO
MHOTO3TAHbBIM, ITPOTUBOPEYUBBIM, IPAMATUYHBIM MPOLECCOM U B YCIIOBHUSX
apu3mMa, abCoJIFOTHOM MOHAPXUH, U B COBETCKUM MEPUOJ HAIlIEH UCTOPUH.

[Tapckomy camojiep>kaBUIO HE Hy»KHa ObUla peasibHasi MPe/ICTaBUTEIbHAS
M 3aKOHOJATeNIbHAs BJIACTb, IIOATOMY IPOEKTHI co3daHuss B Poccuiickon
nvmnepun napiaamenta C.E. Jlecuurikoro (1768 r.), M.M. CnepaHckoro
(1809 r.), H.H. HoBocusnbuena (1820 r.) u M.T. Jlopuc Menukosa (1881 1.)
110 Pa3HBIM MPHYMHAM OBUTH OTBEPrHYTHI . OIHAKO CYIIECTBOBABIIHE B
pa3Hoe BpeMs BHJIBI HapoJOBIACTHs, Hanpumep, 3emckue CoOopwl, HX
OpraHu3aloHHbIe (POpMBI PAOOTHI, CTPYKTYpPbI, MPOIEAYpPHbIC MpaBUIIA,
YacTh HAKOIUICHHOTO OINbITa HCHOJb30BaJIMCh B IIPOLIECCE CO3JaHMUS,
opraHu3aluM AearenbHocTh 1apckoi ['ocyaapctBenHou Jlymbl, Che3noB
HapoaHbeix pgenytatoB W BepxoBHbix CoseroB CCCP u PCOCP. B
opranuzamuy, Qopmax paOOThl, MAPIAMEHTCKUX OOBUAsX W MPOLEIypax
nanat ®PenepanpHoro CoOpanusi Poccun OTYETIIMBO BUJIHBI KOPHH,
yXOJSIUE B TNIyOh OT€UECTBEHHOM UCTOPUH.

Bo Bce BpemeHa mnapiaMeHTapu3M BBI3bIBAJ OXKECTOUECHHBIE CIIOPBHI,
MpPOTUBOOOPCTBO, KPHUTHUKY... llprMmedarenbHbl TO3UIMH TOJSPHBIX IO
MHPOTNOHUMAHHUIO, OJHAKO €IUHOTYIITHO OTBEPraroIInuX 159197
napiameHTapusMa Mmbicauteneit — K.II. [lobemonocuea u B.U. Jlenuna.
[lepBbIii, anosnorer napusMa, B Hauane XX Beka B pabore «Benukas J0XKb
HaIIero BpeMeHn» mucai: «BbiOopbl HUKOMM 00pa3oM HE BBIPAXKAIOT BOJIIO
n3bupareneit. IlpencrtaBuTen HapoOJHBIE HE CTECHSIOTCS HHUCKOJIBKO
B3TJIAIaMd W MHEHUSIMU u30uparened, HO PYKOBOIATCS COOCTBEHHBIM
MIPOU3BOJIHBIM YCMOTPEHUEM M PacueToM, COOOpakaeMbIM C TaKTHUKOIO
MIPOTUBHOW MApTUU. MHUHUCTPBI B JCUCTBUTEIBHOCTH CAMOBJIACTHBI. ..
MApJIAMEHT €CTh YUPEKICHHE, CIyKallee Mg YIOBJIETBOPEHUS JIMYHOTO
YeCTONMIOONS M TIIECHABHS M JHYHBIX HMHTEPECOB IPEACTABHTEICH» .
Bropoii, pa3pymmuTens caMoJepKaBusi, pacCy>kaall, 4TO CyTh Oyp>Kya3HOTO
napJaMeHTapu3Ma 3aKI4YaeTcss B TOM, 4YTOOBI «pa3 B HECKOJIBKO JIET
pemarb, KakoW 4Yl€H TOCHOJCTBYIONIETO Kiacca OyJIeT TMOJaBIsATh,

%2 lexoBuoB B.A. Passutne poccuiickoro mapnamenTapusma. Brmagusoctok: Hamprayka, 2002. C.11-12.

¥ Cm [Mapnamentckoe mpaBo Poccuwm/ots. pemaktop A.H. Kokortos. ExarepunOypr: WM3maTenbckuii maom
VYpanbckas rocymapcTBeHHas fopunmdeckas akagemus, 2008. C. 52-54; IllexosmoB B.A. 3apoxnenue
oTedecTBeHHOTro napiamenTa: nepssie maru//LEX RUSSICA.2013. Ne 8. C. 902-904.

¥ TToGenonocues K.IT. Bennkast noxp Hamero Bpemenn//Cou. CII6.: Hayka, 1966. C. 285-286.
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pa3laBiATh HAPOJ B TApJIaMEHTE»; «B IMapjaMEHTax TOJbKO OOJTAaIOT CO
CIICIMANIBHOI [[ENbI0 HATYBATh KIIPOCTOHAPOIBEY .

M3BeCTHO, YTO yJIbTpAanpaBble U YJIbTPAIEBBIE MOJIUTUUYECKUE IEATENH
MOPOW CXOAATCS B OLICHKAX, OJHAKO IOPaKaeT CTENEHb E€AUHOMBICIUS.
[Tonaraem, 06a cyxaeHUs HE AAJIEKHM OT WMCTUHBI, HO UCTOPHS U MPAKTHKA
MOATBEPKIAIOT — 0€3 TmapiliaMeHTa COBPEMEHHOE JEeMOKPaTUYECKOE
rocyAapCcTBO HEMBICIMMO.

[lepBbIM, B 3HAUUTEIBHON CTENEHU HEYJAYHBIM 3TAllOM CTPOUTEIHCTBA
OTEUECTBEHHOr0 MapjaMeHTa CTajo co3daHue uapckod ['ocymapcTBeHHOM
nymbl. PeBomormonHbie coObiTs BeIHyAMIM Hukomas II m3mate Manudect
or 17 oktsa6ps 1905 r. «OO6 ycCOBEpIIEHCTBOBAHUM TOCYJIapPCTBEHHOTO
nopsiikay. Pa3Hble MOJUTUYECKUE CWIbL, UX JHUAECPHl JAIA OIEHKU 3TUM
NepBBIM IIaraMm K pe@opMUPOBAHUIO CaMOJIEP)KAaBHONW MOHApXUH B
koHcTutynmonnyro. JILJ[.  Tpomkwmii BcmomuHan B aBToOuorpaduu:
«18 okTs10ps1... mepen IleTepOyprckuM YyHUBEPCUTETOM CTOSUIM MHOTHE
JIECSITKH THICSY HE OCTBIBIIMX OT OOpHOBI M OMBIHEHHBIX BOCTOPTOM TMEPBOI
nobenpl. S kpuuan uMm ¢ OaJKkOoHa, YTO MOJynoOela HEHaJeXKHa, YTO Bpar
HEMIPUMHUPHUM, YTO BHepeau 3amanaHs. S pBan mapckuit ManudecT u myckan
ero KJI04bs 110 BETPY» ..

KoHcepBaTtopsl cunTanu, 4TO YCTYNKH OBLIM BBIPBAHBI y HUMIIEpaTOpa
cunoit. Pedopmarop C.FHO. Burre ormerun: «Poccus mepepocia dhopmyity
CYLIECTBYIOIIETO CTPOSI M CTPEMUTCA K CTPOK IPAaBOBOMY Ha OCHOBE
rpakIaHCKOU CBO6OI[BI»587.

B cooTBeTcTBUM € HOpMaMM MPHUHATHIX IMPABOBBIX akTOB B Poccum
yupexaaics MNapjaMeHT ¢ JABYMS pa3leibHO paloTalolMMU MajaTamu.
Co3zgannomy B 1810 r. 'ocynapCcTBEHHOMY COBETY AaJiM MPABO Y4aCTBOBATH
B 3aKOHOJaTeNbHOW paboTe HapaBHe ¢ l'OCynapCcTBEHHOM OyMOM,
NONpPaBJsATh, OTPAHMYMBATH 3aKOHOAATEIbHBIE WHUIMATHUBBI JEIYyTaTOB.
IlepBbie  co3bIBBI l'OCymapCTBEHHOM JyMBl pPa3OTHAIM, Y)KECTOYMIIU
n30MpaTeIbHOE 3aKOHOJIaTeNhCTBO... B ycnoBusx camojep:kaBus TiyOOKue
MIPOTUBOPEUUS MEXAY JECKIapUPYEMbIMU LEISIMU U PEaTbHON aHTUHAPOIHOU
ITOJIMTUKON HE TIO3BOJIMIIM CO3/1aTh HACTOSIIHUMN NTapJIaMEHT.

B pe3ynbraTe OypHBIX pEBOJIOLMOHHBIX COOBITHI B Hallleld cTpaHe ObLI
YCTaHOBIIEH PEKHUM, MOJIHOCTHIO OTPUIIABIINHI MTAPIAMEHTCKYIO IE€MOKPATHIO.

% Jlennn B.W. Tocymaperso n pesomormst//TToiH. cobp. cod. 5-e m3x. T.33. M.: IIIJI, 1974. C. 46-47.
%8 Tporkuit J1.JI. Most xu3Hb: onbit aBTo6uorpadum. T.1.M.: Tlaopama, 1991. C. 136.
37 Burre C.10. Bociomunanns. T.3.T71.52.M.: U311, COLL-9KOHOM. mt., 1960.C. 67.
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Nnes yupexnenuss COBETOB KakK MOJHOBIACTHBIX OPraHOB IPEICTaBU-
TEJIIbHOM M 3aKOHOJATEJIbHOM TOCYIapCTBEHHOW BIIACTH HMEET HEMHOTO
U3bSIHOB, HO TParu3M CUTyalluu 3aKJIF04aycs B TOM, 4TO COBETHI HapOAHBIX
JEMYyTAaTOB CTalldi MapUOHETKAMHU BCEBJIACTHOM MApPTUMHO-TOCYIAPCTBEHHOU
HOMEHKJIATYpHI.

BTopoii 3Tan cTaHOBNEHUSI OTEYECTBEHHOTO MapjaMEHTapu3Ma HavaJcs
30 ner tomy Hazaa. Koncrutymuonnas pedopma Coroza CCP 1 nexabps
1988 1. yupeauia IBa OpraHa rocyJapCTBEHHOW BJIACTHU: BbICIIHN — Cbe3a
HApOJIHBIX JEMYyTAaTOB M MOCTOSIHHO JeucTByrommii BepxoBHbiii CoBer
CCCP. Bsiboper Hapomueix ngemytatoB Coro3a CCP  (romocoBanue
coctossioch 26 Mapta 1989 r.) ObUIM anbTEPHATUBHBIMU, COCTA3ATEIbHBIMU
MpU aKTUBHOM YYaCTUM TpaXJaH B KayecTBe U30Mparesiei, YJICHOB
M30UpaTeIbHBIX KOMUCCUM M KaHIUIATOB B JICMyTaTHhI.

Kangunatamu B Hapoaneie aenmytatel CCCP Ha 2250 ManmatoB ObLIO
BBIIBUHYTO 9505 uenoBek, 3apeructpupoBaHo 5074 kanauaara, U3 HUX
2195 — o TeppuTOpUAIIBHBIM OKpyram, 1967 — o HalMOHAIBHO-TEPPUTOPH-
abHBIM OKpyram, 912 — OT COIO3HBIX OOIIECTBEHHBIX opraﬂmauuﬁ589.

Ha 1 Cwe3nge Hapomueix gemyratoB CCCP (m  mocnenyromux)
00CYXJamuchb W  peIIAINCh  aKTyalbHble  TPOOJIEMBbl  JIEMOKpaTHH,
rOCYJJapCTBEHHOTO  CTPOUTENBCTBA, PA3BUTUS HIKOHOMHKH, MECTHOTO
CaMOYIpaBJICHUsI, YKPEIUICHUs] COIMAJIbHBIX TapaHTUW, NPUHUMAJIUCH
nonpasku k Koucrutyunn 1977 roga u BaxkHeime 3akoHbl . M36panHas
dbopMa TOCyIapCTBEHHOW BjacTH mpepomnpenenusia U Hepoctatku Cneszpa:
HEMOCTOSIHHBIN XapakTep padboThl, HEMPO(PECCHOHAIM3M B 3aKOHOIATEIHLHOMN
NESATeIbHOCTH YacTH JICYTaTOB, UX HEYMEHHE W HEXKEJIaHUE BECTH JIUAJIOT,
HAXOJIUTh B3aUMOIIpUEMJIIEMbIE pellieHUus BompocoB. KoHCcTpykTuBHAs paboTta
4acTO MpephIBaach JOJTMMH, HEMIPUMUPUMBIMHU CIIOpaMU IO MEXKHAIHO-
HaJIbHBIM KOH(IMKTAM, a TaKXke IO CENapaTUCTCKUM HWHHUIIUATUBAM
JEeNyTaToOB MPUOANTHICKUX pecyOIHK.

[TokaxkeM Ha KOHKPETHOM MPUMEPE aKTyaJIbHOCTh PEIIAeMbIX MPOOIIEM,
MHTEHCUBHOCTh pa0OThI COIO3HBIX 3aKoHojarened. B onun nens — 14 mapta
1990 roma HaponHble AENyTaThl MPUHAJIM TPU OJIOKAa NPUHIUIUATBHBIX
pemieHuil: nocie OypHBIX Je0aTOB HMCKIIOUMIM M3 MpeaMOynbl U CT. 6
Koncturyuuu CCCP 1977 1. nonoxkeHus: 0 pyKOBOASIIECH W HaIPaBJISIONICH

% Cm. Bemomoctn Chesa Hapomusix aemnyratoB CCCP u Bepxosroro Cosera CCCP.1988.Ne 49. Cr. 727,729.
% Cwm. 1 Cpesn napoausix aenyraroB CCCP: Crenorpadmaeckuii otuer. Tom 1. M., 1989. C. 41.
3 [IlexoBuoB B.A. Cbesn Hamux Hagexy/ KOHCTHTYIIHOHHOE i MyHHIMIAIbHOE mpaBo. 2014. Ne 7. C.74-76.
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poiu KIICC. OpHOmapTUWHOCTH OBLUT TMOJOKEH KOHEN, IUII0paInu3M MU
MHOTOMAPTUHHOCTD MOJJHUMAJIMCh HA KOHCTUTYIIMOHHBIN ypOBEHb. B HOBOM
penakuuu cT. 51 Koncrurynuu B yactu 1 3akpenunu npaso rpaxiaan CCCP
OOBEANHATHCS B TOJUTHYECKHE TMAPTUH, OOIIECTBEHHbIE OpraHHU3aluHy,
y4acTBOBaTh B MAaCCOBBIX JIBIXKEHUsIX. Bo-BTOphIX, N3 KoHcTUTYyIIMN yOpaiu
MOHATHE «COLUMAIUCTUYECKass COOCTBEHHOCTb» M YTBEPAWIH HOPMY:
HPKOHOMHUYECKAs CUCTEMa Pa3BUBAETCS HA OCHOBE COOCTBEHHOCTH TpaKJlaH
(T.e. YacTHOW), KOJJIEKTUBHOW M TOCYAapCTBEHHOW cOOCTBEHHOCTU. B
TpeThux, Obu1 yupexaeH noct I[Ipesuaenta CCCP — riaBel rocynapcrsa.

Takum o06pa3zom, 3a Tpu MecsIa 10 Hadaja padoTel 1 Cbhe3ia HapOHBIX
nenyratoB PCOCP Ha3BaHHbIE BbIIIE U APYTHe paJUKaIbHbIE KOHCTHUTY-
LMOHHBIE HOBEJIBI, MpeoOpa3oBaHUsl MOJATOTOBUIM (PYHIaMEHTAJIbHbBIE
yCIIOBUS JJI1 NIEPEMEH, JajbHEHIIEro pa3BUTHS AEMOKpPATUU U MapiiaMeH-
Tapu3ma.

B coro3sbix pecnyOnuKkax Takke MPOBOAWINCH pePopMbl. AKTHUBHOE
y4acTUE B MPOLECCE CTAHOBJIEHUS, Pa3BUTUSA MapiiaMEHTapu3Ma MPUHSIIH
n30pannbie BecHo 1990 r. napoansie nenyrarsl PCOCP. Ilo MHeHuio
npodeccopa C.A. Apakbsna, BepxoBueie CoBer Coro3za CCP um Poccum
oOperanu  yepThl  mnapiameHTa. DOPMHUPOBAIUCH  XAPAKTEPHUCTHKH,
CBUJIETEJIbCTBYIOIINE O PA3BUTHUHU MapIaMEHTApU3Ma — «IIPEJICTABUTEIIbCTBO,
NOCTOSIHHAsl ~ oIUlauMBaemas palboTa JenyTaToB, UX  OIpPEAeNICHHbIN
COIMAJIbHBIA CTATyC, 3aJa4d W MOJHOMOYHS, KPYyT jAel, GOpMbl, METOIbI U
CTHIIb PaGOTBD) .

[loMHUTE  crnegyer HE  TOJBKO  HECOMHEHHBIE  JOCTHYKEHHUS
roCyAapCTBEHHOTO CTPOMUTENHCTBA MEPEXOIHOIO MEPHOJa, HEIb3s 3a0bIBaTh
TAryauime npectymieHuss — pasron Cre3ga Hapoaubix aenyratoB CCCP B
ceHTs0pe 1991 ronma, BEpXOBHOTO Ha TOT MOMEHT BpPEMEHHM OpraHa
rOCyIapCTBEHHOW BJIACTM HAILIEM CTPaHbI, PACCTPENl U3 TAHKOBBIX OPYAUH
3MaHUs poccuickoro mapiameHta — bemoro goma Ha Kpacnon Ilpecne
(okTs16pb 1993 1.).

M3MeHeHue COBETCKOro0 roCyJapCTBEHHOI'O IMPaBa B PEXUME IIOKOBOM
TE€palii BbI3BAIO JI€30PTaHU3ALMIO, Mapajiud TOCYAapCTBEHHOIO YIIPaB-
JIEHUSI U KOHCTUTYLMOHHO-IIPABOBOM XaocC. J[eMOHCTpaTUBHOE HEUCIIOJIHE-
HUE, HapyLIEHWE HOPM Je-Iope ACHUCTBYIOLIMX KOHCTUTYLMH W 3aKOHOB

! Apakpsan C.A. ®exepansuoe Cobpanue — mapaament Poccun. M.:PIOUJI. 1999. C. 27.
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CCCP u PCOCP 060CHOBBIBAIICH TeM, 4TO OHM ycrapenn . Ha camom
Jiejle MHOTHE JIEMOKPAaTUYECKUE KOHCTUTYLIHOHHBIE MPUHLMIBI U HOPMBI,
yKpalamnme coBpeMeHHY0  KoHCTUTynuroo, CcO3[aHbl  HapOJIHBIMH
JAenyTaTaMd HE B THINIA KaOWHETOB, a B YHNOpHOW OopwrOe, OHM OBLIN
3akperienbl kK Konctutymun CCCP (KOHCTUTYIIMOHHBIE TonpaBku 1989-
1991 rr.) u B Koncruryuun PCOCP (koHcTuTylIMOHHBIE monpaBku 1990-
1993 rr.).

B pa3BuTHE KOHCTUTYUHMOHHBIX HOBEI NPUHUMAIIUCH 3aKOHBI,
CO3JaBAJIMCh MEXAHU3MBl peajv3alud WX NOpeanucaHuid. B nepexoaHbii
nepuoa B Tpynax, OoprOe W crmopax OBLIO TOCTPOCHO OCHOBAHUE,
BO3JBUTHYTHl Hecymue KOHCTpykuuu u  Konctutymum 1993 roma, u
OenepanbHoro Codpanust — AByXnajlaTHOro napiaamenta Poccuu.

592
Komrommma  E.B.  TIpoGmema  KOHBEpreHIIMM B  KOHCTUTYIIMOHHOM  (TOCYIapCTBEHHOM)  TIpaBe

Poccun//KoHcTuTyIIMOHHOE M MyHUIIMIIATBHOE paBo. 2018. Ne 4, C. 12-13.
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Aposenko B.B >
HccaenoBanue nepegayu NnanuuIspHbIX Y30pOB
110 HACJIEACTBY KAK 3JIEMEHT KOMILIEKCHOI'O
KPUMHHAJIMCTHYECKOI0 3HAHUSA 0 JIUYHOCTH

3a mocnegHee BpeMsi pabOT MO M3YYEHHUIO HAClIeOBAHUS MalIbLIEBBIX
Y30pOB CTAHOBUTCS BCE OosbIe. B OONBIIMHCTBE UCCIIEIOBAHUIN TPUMEHSIOT
KaK KOJMYECTBEHHBIC, TAK M KAaUYEeCTBCHHBbIC NPU3HAKH — TaK Ha3bIBacMbIe
«OCHOBHBIE» WM «KJTIOYEBBIE» MpU3HAKU AepMmaTtorinduku. K HIM oTHOCAT
TUIl U BUJ y30pa, BHICOTY y30pa, (hOPMBI MOTOKA JIMHUN B IIEHTPE Y30pa,
YHUCJIO IeTBT Ha AUCTAIBHBIX (DajlaHrax majblleB KUCTEH, a TakKe TpeOHeBOM
CYeT, TIABHBIC JIA[OHHbIC INHUH, OCCBBIC TPUPAIHYCHI H AP .

Yu€Hple OTMEYAIOT, YTO B MANMWULIPHBIX y30pax MajblleB PYK U
JajlOHEN HET HHUYero ciaydaiHoro. He Tonbko OJM3HEIBI, HO W POJHBIC
Opatbst Wi cecTpbl 00bIYHO (90%) UMEIOT OAMHAKOBBIE TUITHI PUCYHKOB Ha
Bcex mnanbliax. CiydaliHas BEpPOSITHOCTh TAaKOTO COBIAJICHUS HUYTOXKHO
MaJia, 4To HOATBEPKIACT HACICACTBEHHbII XapaKTep OTIeYaTKOB MAIbLEB .

DKCIEPTHYIO OIEHKY BEPOSTHOCTH POJCTBA PEKOMEHIYIOT ITPOBOJAUTH
C y4eToM OwiarepaqbHON MAarHOCTUKH, KOTOpas OMpEAensieT B IEJIOM
JOMUHHUPOBAHUE MATEPU — IO y30paM Ha JIEBOW PYyKeE, MO IPABOU PYKE —
nomuHUpoBaHue otna. [lo odenM pykam, IMPOILEHT JOCTOBEPHBIX PEIICHUN
IpU YCTAHOBJIEHWM POJICTBA IO MPHU3HAKAM TpeX (PajaHTOBBIX CHUCTEM
coctraBisieT: 44 % — mpuw comocTaBieHUM pebeHKa ¢ oTioMm, 66 % — ¢
Matepbio. OHOBPEMEHHOE MCIOJIb30BAaHUE Y30POB BCEX TpeX (pasaHTOBBIX
CUCTEM MOBHIIIAECT 3PHEKTUBHOCTh TUATHOCTHKH, & B CIydasX CPABHEHHS C
000MMH POJUTEINSIMH MO3BOJISIET JOCTOBEPHO OMNPEIESATh MPUHAIICHKHOCTD

596
«cBoero» pedenka B 95 % cioydaen™ .

393 3apenyrommit kKadeapoil PaBOCYHs, TPOKYPOPCKOTO HAA30pa M KPUMHHAINCTHKH, .10.H., Ipodeccop, e-mail:
Yarovenko.46@mail.ru.

% Boxuenxo AL Tonmaués W.A. Hosslid QITOPUTM YCTAHOBJICHHS KPOBHOIO POJICTBA HAa OCHOBE
nepMmarornugmuaeckoro Merona // CynmeOHo-menumuHCKas skcmeptuza, Ne 6, 2011. C. 20; PymakoB H.B.
Hepmatornuduka nereil 0T cMeIaHHBIX OpakoB KOPEHHOTO M IPUIIUIOTO HacelleHHs rora TroMeHCKo# oOmacTH.
ABToped. kana. aucc. Mea Hayk. Tromens, 2015. C. 7; 9. Yarovenko Vasily. Study of Hereditary Transmission
of Papillary Pattern. Mediterranean Journal of Social Sciences MJSS . Vol. 6, No. 4 Supplement 3 (2015), August
2015 Special Issue. P. 264-271 http://www.mcser.org/journal/index.php/mjss/issue/view/173.

% Munknn B. OcHOBEI coBpeMeHnHO# aepMatormmduky / minkin@elsys.ru.; 4. Brmacos A.B. «BATS» -
METOJMKA ONpe/eNieHHss OMOJIOIMYECKOro OTLa peOEHKAa MOJIOJOM MaMbl 110 pe3yibTaraM JAKTHIOCKOIIUU JIECATH
naneieB // CoBpeMeHHbIE TPOOIEMbl MaTeMaTHYECKHX W ECTeCTBEHHBIX HAayK B MHpE: MaTepHaibl MEXIyHap.
Hayd.-TipakTad. KoH}. (T. Kazaup, 8 urons 2015r.). — Kazans: UIIPOH, «Apean», 2015. — Bem. 2. — C. 72-76.

% IInak JLIO. [lepmatornuduka dagaHr masieB KHcTr. ABToped. Kau. aucc. 6uol. Hayk. M., 2003.
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YcranaBiauBas KpOBHOE POJCTBO, SKCHEPTHI, KAK MPABUIIO, MPOBOMIST
CpaBHEHHME «OT MNaliblla K Maliblly, OT MPHU3HAKA K MPU3HAKY», KaK 3TO
OPUHATO B JaKTWiIocKonmuu. HO B TakoMm ciaydae B JMarHOCTUYECKHX
MOJEIISAX HCIOIB3YIOTCS MPU3HAKHU JIUIIH TeX YJaCTKOB IPEOCIIKOBON KOXKHU
OPEANOIAraéMOro POJICTBEHHHUKA, KOTOPHIE AHAJIOTMYHBI IOJYYEHHBIM Y
noruOurero (HampuMmep, KakKoro-to ofHoro mnanbiia). IIporHocrudeckuit
MOTEHIIMAJI TIPU3HAKOBOTO IIPOCTPAHCTBA OCTAJIBHBIX YYacCTKOB (JI€BSITH
JPYTHUX MANbLEB), 3HAYHTEILHO OONBIINIA [0 06beMy, He peanu3yercs: .

A.Il. boxuenko m MN.A. Tommau€B ycTaHOBWIW, YTO AEpMaTOTJIH-
¢uyeckre mMpu3HAKU CTATUCTHYECKU JOoCTOBEpHBI (p<0,05) B3auMOCBs3aHbI U
Ha HECOBMAJAIOUIMX YYacTKax, M, KpPOME TOro, MEXAYy pa3IMuHbIMU
KJIacCaMM MPU3HAKOB. bojee MNpOAyKTHUBHO NPOU3BOJIUTH CPAaBHEHUE «OT
BCEX MAaJbIIEB K KaXJOMy Majlblly M OT BCEX IMPU3HAKOB K KaXKIOMY
MPU3HAKY» — MPU TAaKOM CrocoOe MHGOpPMAIMOHHAS «OTa4yay aHAIU3UPYe-
MOTO MPHU3HAKOBOTO MPOCTPAHCTBA YBEIMUMBACTCS HA OPSIOK .

[IpeameToM nccneqoBaHus SBIAIOTCS ASPMATOTTH(PUIECKUE TPU3HAKU
NaNWUIIPHBIX Y30pOB JUCTAIBHBIX (panaHr 10 majablieB KUCTEH HCTUHHBIX
TPUIUIETOB (OTEI-MaTh-PEOCHOK), PACIIOIOKEHHbIE HA JAaKTUIIOCKOMUYECKUX
KapTax.

Merononorus [TaHHOTO UCCIEAOBaHMS CTPOWIACh HA MPUMEHEHUU
CIIEYIOIIMX YAaCTHBIX METOJOB TIO3HAHWA: HAOJIONEHUs, OMUCAHUS,
CpaBHEHMUS.

AHanu3 COMOCTaBJICHUS JepMATOMTU(UUECKUX IPU3HAKOB ChIHA C
POAUTENSIMU TIOKa3all, YTO OHU UMEIOT OOJIBIIIOE COBMaAeHUE C (PEHOTUIIOM
OTIEYaTKOB OTLA MO TUMAaM NaNWUISIPHOTO y30pa, €ro BUJAaM U ¢dopmam,
yeM Marepu. Tak, y30p OOJBIIOTO Mayiblla MPaBOM PyKH Kak OTIA, TaK U
ceitna WHORL (3aButok) (puc. 1). B wuccimenoBaHuu Mbl HCIOJB3yEM
KJaccu(pUKalMio y30poB, mpemioxkennyo B.A. Pakutunbim u [1.A. Kupsb-
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7 Boxuenko A.IL, TonkauéBa A.A., Temmos K.B., T'yruma W.B. DKciepTHbIE BO3MOXHOCTH CyAeOHO-
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Puc. 1. a— y30p 00nbIIOr0 Naibila MpaBoi PyKH OTIIA;
0 — y30p OOJIBIIOrO Majblia MPaBOM PyKH ChIHA

VY30p ykazatenpHoro nanelia npasoit pyku otua ARCH (myra), y ceina
RODIAL LOOP (paguanshas netis) (puc. 2).

Puc. 2. a— y30p yKa3zaTeapbHOro najiblia IpaBoOd pyKHu OTLA;
0 — y30p yKa3aTeabHOro najblia pyKu CblHa

V30p cpennero nanbia npaBoi pyku otia ULNAR LOOP (ynbpHapHas
netiisi), y cbiHa Takke ULNAR LOOP (ynapHapHast metiisi), o0a UMEIOT
uHaekc 3 (puc. 3).
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Puc. 3. a— y30p cpeaHero nanblia MpaBoi PyKH OTIIA;
0 — y30p cpenHero najublia MpaBoil PyKH ChIHA

VY30p Oe3piMsHHOrO mnanbiia mnpaBoit pyku otia ULNAR LOOP
(yneHapHas netisi), y cbiHa Takke ULNAR LOOP (ynbHapHas netssi), HO
UMEIOT pa3Hble UHACKCHI: 6 U 3 COOTBETCTBEHHO (pucC. 4).
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Puc. 4. a — y30p 0e3bIMIHHOTO MaJIblia IPaBOM PYKH OTIIA;
0 — y30p O€3BIMSIHHOT'O MaJIbIla MMPABOM PYKU ChIHA

VY30p muzunia npasoit pyku ota ULNAR LOOP (yneHapHas netis),
y ceiHa Takke ULNAR LOOP (ynpHapHas meTisi), HO HUMEIOT pa3HbIE
WHJIEKCBI: 6 1 4 COOTBETCTBEHHO (pHC. 5).
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Puc. 5. A — y30p Mu3HMHIIA TPAaBOI pyKH OTLIA;
0 — y30p MU3HHIIA IPABOW PYKHU ChIHA

VY30p Oombiioro manblia JIEBOW PyKH Kak oTia, Tak u ceiHa WHORL
(3aBUTOK — JABOMHAasI neTis) (puc. 6).

Puc. 6. a— y30p O0JbILIOr0 Nanblia JIECBOW PyKH OTIIA;
0 — y30p OOJBIIOrO Masblia JEBOM PYKH ChIHA

VY30p ykazarenpHOTO Taiblia JEBOW PYKH Kak OTIa, TaK U ChIHA
ULNAR LOOP (yasnapnas netis) (puc. 7).
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Puc. 7. a—¥Y30p ykazaTenpbHOro najplia JICBOM PYKH OTLA;
0 — y30p yKa3aTeabHOro najiblia JIEBOM PyKH ChIHA

VY30p cpeaHero naiblia JEBOW pyKH Kak oTia, Tak U cbiHa ULNAR
LOOP (ynbHapuas netiis) (puc. 8).

Puc. 8. a—y30p cpenHero naipiia 1€BOH PYKH OTIA;
0 — y30p CpelHero mnajnblia JeBOM pyKH ChiHA

VY30p Oe3pIMSIHHOTO TMajiblla JICBOM PYyKHM Kak OTIA, TaK U ChIHA
ULNAR LOOP (ynapnapnas netis) (puc. 9).
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Puc. 9. a— y30p 6e3bIMSIHHOTO TANbIIA JIEBOW PYKH OTIIA;
0 — y30p O€3BIMSIHHOT'O MaJIbIIa JIEBOW PYKH ChIHA

Y30p Mu3uHIA JIEBOM pykH Kak oTmna, Tak U ceiHa ULNAR LOOP
(yneHapHas nietist) (puc. 10).

Puc. 10. a— y30p MU3MHIIA TIAJIbIIA JIEBOW PYKH OTIA;

0 — y30p MU3HHIIA MaJIbIIa JIEBOM PYKH ChIHA

[Tpu mpoBeaeHuH nepMaTOrIU(PUUECKOrO aHajdnu3a HE PEKOMEHAYIOT
JeNlaTh BBIBOJBI TOJBKO Ha OCHOBAHMM THUIA Y30pOB JUCTAJIBHBIX (panaHr
najablEeB PYK, HEOOXOJMMO HCCIENAOBaTh M MPU3HAKOBOE IPOCTPAHCTBO
HNaNWUBIPHBIX Y30POB JaJ0HEH.
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1 pyk# oTua
1 pyKH OTLA

— y30p JIaJI0HU JIEBOM

a

11

Puc

()

y30p JaJI0HU IIPaBo

6

b

1 PyKH CbIHA

y30p JIaJOHU JIEBOIA

a_

12

Puc.

(v

y30p JaJI0HU [TPaBOM PyKH ChbIHA
404

o—



Puc. 13. a—y30p 1a10H4 J1€BOM PyKU MATEPH;
0 — y30p J1a/I0HU NIPaBOil pyKHU MaTepu
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Puc. 16. Y30p TpupaJinycoB JIJJOHH JIEBOW PYKH OTIIA
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Puc. 18. Y30p TpupaanycoB JIaJJOHH JIEBOU PYKU MaTEpH
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Puc. 19. Y30p TpupaanycoB JIaJJOHN TIPABOH PyKH MaTEpH
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[IpoBeaéHHoe ucciaenoBaHUE IMOKA3ajl0 COBHAJCHUE psAlla MHAUBUIY-
AMU3UPYIOIINX NPU3HAKOB, MEPEAAHHBIX MO HACIEACTBY: KOHTYpP y30pa, €ro
BUJI U (opMy, pacmojiokeHue IeHTpa (MO BEPTUKAIM U TOPU3OHTAIIN),
B3aUMOPACIIOJIOKEHUE YII0B MOTOKOB JIMHUM B IIEHTpPax Y30pOB, BHUI U
B3aMMOPACTIOJIOKEHHUE CKIIAJIOK, OENbIX JIMHUN U TpupaauycoB. [lanbHelinee
AKCIIEPUMEHTAJIBHOE  MCCJIEAOBAaHUE  3aKOHOMEPHOCTEH  HacCJEeJIO0BaHUS
NaNMWUISPHBIX y30pPOB TO3BOJIMT MX MPUMEHATh B KPUMHUHAIUCTUYECKOU
OTIOCPEIOBAaHHOM MACHTHU(UKAIINHU JIMYHOCTH.

Ecau nyiss m1ocTOBEpHOrO pelieHus: 3a7addl BBINICU3IOKEHHBIX MPU3-
HaKOB OKa3aJIoCh HEJAOCTATOYHO, TO PEKOMEHIYIOT UCIOJIb30BaTh WHIWBH-
Oyalu3upyIollie MPU3HAKU, TaKHE KaK: KOHTYpP Y30pa, PacloiOKEHUE €ro
IeHTpa (MO BEpPTUKAIM U TOPU3OHTAIM), BHUJ M B3aUMOPACIIOIOKEHUE
TPUPATUYCOB, TOJIOXKEHUE B HHUX JIMHUM, B3aUMOPACIOJIOKEHHE YIJIOB
MOTOKOB JIMHUM B IIEHTpax y30poB. JloctaTouno mHGOPMATUBHBIMU OBIBAIOT
HEKOTOpbIE BHJBl MEPENAIIIUXCS IO HACJIEJICTBY THUIIOB  Y30pOB,

. . 600
dbopmooOpazoBaHre OENBIX JIMHUM, HEKOTOPBIX BUIOB MUHYIIUN U IpyTHE .

69 pynaxos H.B. Jlepmatormuduka ereil OT CMENIAHHBEIX OPAKOB KOPEHHOTO H MPHUIIJIONO HACENCHHS I0ra
TromeHckol obactu. ABToped. kaun. aucc. men Hayk. Tromens, 2015. C. 7.
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