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E. A. Aurapxaesa,

cmydenmxka 2 Kypca
UpIOH (¢p) PIIA
Munrocma Poccuu

CaMoBoOJIbHOE 3aHSITHE 3eMeJIbHBIX Y4aCTKOB

[TpoGiemMa caMOBOJIBHOTO 3aXBaTa 3€MENIbHBIX YYacTKOB Oblla akTyajbHa
emie B ApeBHOCTH. OTIENbHBIE CTaThH, NOCBALIEHHBIE 3TOMY BHY IIpaBOHApYyIlIe-
HUsI, MOKHO HaiiTh U B Jlurectax FOctunuana, u B Pycckoit IlpaBne. B JlpeBueit
Pycun HapymeHnne Mexu 1 pacliaxyuBaHUE y4acTKa COCEAa MOTJIA IPUBECTH K OTPY-
0aHuIo pyK, a B BuzaHnTuu 3a He3aKOHHBIN 3aXBaT KpOME OrpoMHOro mrpada, rnpe-
CTYITHUKY HY>KHO OBbUIO OTAaTh 3aKOHHOMY BJIaJIEJbILy U BCE IUIObI, BEIPOCILINE HA
JTOM 3eMIIE.

Ceronns AaMuUHMCTpaTUBHBIA KoJiekc P® B ctathe 7.1 maet ompeneneHue
caMO3axBaTy 3€MeJlb U YCTaHABJIMBAET MEPBI OTBETCTBEHHOCTH 3a OTO HAPYILICHUE.
Hcexons u3 3T0M HOPMBI «CaMOBOJIBHOE 3aHATHE 3€MEJIBHOIO Y4aCTKa MIIM UCIIOJIb-
30BaHUE 3€MEJIBHOTO ydacTKa 0e3 0(hOpMIICHHBIX B YCTaHOBJICHHOM IOPSIJIKE Ipa-
BOYCTaHABJIMBAIOUINX JOKYMEHTOB Ha 3€MJIIO», BJIEYET 3a COOON Ha3HAYEHHE He-
3HauuTenpHOro mrpada. MuTepecHo, uto k camo3axsaty KoAll mpupaBHuBaeT u
X035IMCTBEHHOE MCMOJIB30BAHUE ydacTKa 0€3 pa3pelieHuil, TO €CTh CTPOUTEIBCTBO
MIPOU3BOJICTBA HAa 3EMJISIX CEJIbXO3HAUYECHHSI TAKXKE MOXET OBITh COYTEHO CaMO-
BOJIBHBIM 3aHsATHEM. CIENINTh 3a WCIIOJIb30BAaHUEM 3€MJIM ITPU3BAHbBI OpPraHbl 3e-
MEJIBHOTO Haja3opa. MHTepecHo, yTo 1o naHHbIM PocpeecTpa HapylieHue ctaTbu
7.1 KoAll no OonbIIMHCTBY PETMOHOB CTpaHbl cocTaBisgeT 6oaee 50% ot obiero
HapyILICHHUsS HOPM 3€MEJbHOI0 3aKOHOJIAaTENbCTBA (CPeIu KOTOPHIX HEIeJIeBOE HC-
[I0JIb30BAaHUE, HAPYILIEHHUE IPABUII OXPAHBI 3€MENb U IPYTHUE).

Ho momHoOMOYMS ¥ BO3MOKHOCTH OpraHa, IIPU3BAaHHOIO CIEAUTH 34 CTATy-
COM 3eMellb M IIPeceKaTh caM03aXxBaThl, HA 3aKOHOJIATEIbHOM YPOBHE B (pesiepaib-
HOM 3aKOHE ObUIM HE yperyJaMpoBaHbl, 3TO MPEAINoJaraeTcs cAeaaTh B 3TOM TOAY,
B XO/JI€ 3eMEJIbHON peOpMBbI, 0 KOTOPOH OyAET CKa3aH HIKE.

Pa3mep mrpadoB He SBISIETCS CYIIECTBEHHBIM MPEMATCTBUEM JIS 3aHATHS
Yy>KOT0 y4acTKa, TaK Kak JUIsl TpaxJaH MoKa OH He MPEBBIIAIOT 2 ThICSUU pyOJieH,
it opranuzanuii — 20 Teicsiy pyOJieH, a HalloXKeHHE UX CBA3aHO ¢ MHOTOYHCIICH-
HBIMH OIOpPOKpAaTHYECKUMHU Tpolenypamu. Ho ecTh o/1Ha cyliecTBeHHas Mepa BO3-
JEUCTBUA, KOTOPAsi MOKET OTPE3BUTH 3aXBaT4UMKa. ITO 00A3aHUE CHECTH 33 CBOU
CYET BCE HE3aKOHHO NMOCTPOCHHOE, KaK MPOU30ILIO HEJABHO HA MOJIMOCKOBHOM
peke Kisi3bMe, T/ie KOMMEPCAHT CAMOBOJIBHO 3aCTPOMII Geper peKkH KOTTEKAMH .
JlaHHBIN MpenNpUHUMATEh UCIIBITAET Ha ce0e U Ipy3 YrOJIOBHOTO HaKa3aHUs, TaK
KaK OH MOCATHYJ Ha 0OBEKTHI BOAHOTO (OHJIA.

Kpome AnMHHHCTPaTUBHOTO KoJieKca 3Ty cepy NMPaBOOTHOLLIECHUIN peryiu-
pytoT undopmarmonasie BAC P®, koTopbie paccMaTpuUBaIOT CIIOPHBIC CIydaw.

! Camo3axBar 3eMiM: 3aKOHBI €CTh, HO OHH peako paGoraror [DmekTponHsii pecype]. URL :
http://newsland.com/news/detail/id/820234/ (naTta obparmenus: 15.12.2014).
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Tak, npuoOpeTeHre cOOCTBEHHOCTH, MTOCTPOCHHON Ha y4YacTKe, Ha KOTOPHIH HET
JIOKYMEHTOB, CaMO3aXBaTOM MPU3HAHO OBITH HE MOXKET . DTO, YCTAHOBICHHOE CY-
JIOM IIPABUJIO, HA MPAKTHKE YacTO MPUBOJUT K HE3AKOHHOM JIerajJu3ali HE3aKOH-
HOT'O 3aHATHS Y4acTKa IMYyTEM €ro 3aCTPOMKH M Mpojaaxku cTpoeHud. [Ipu ucnonsb-
30BAHMM ATOW HOPMBI LEIECO00pa3HO, KaK MUHMMYM, MNPOBEPATh HAJIWYUE B3au-
MOCBSI3M WK apPIMPOBAHHOCTH MEXTY YUACTHUKAMU CHICIIKH.

CnabocTh perynupoBaHUsl Ha IIPAKTUKE MpHUBeEa K MIKMPOYalIleMy pacipo-
CTPAaHEHHUIO CaMOBOJIBHOTO 3aHATHS YY’KOW 3eMJIM. MOKHO BBIAECIUTh HECKOJIBKO
XapaKTEePHBIX MOJTPYII CUTYaIIHi.

Jlns coBpemenHoi Poccun 3Ta mpoGiieMa crana akTyaibHa mocie 1992-1993
roJI0B, KOrla HayaJlach MpUBATU3alIMs 3eMelb ObIBIIUX KOJIX030B U COBX030B. To-
raa 3emisl, NpUHAJJIeKalas CelbX030praHnu3alnn, 0OBIYHO pa3Mep ydacTKa co-
CTaBJISUT OT 2 110 4 ThICAY T'€KTapoB, AEIWIACh MEXIY YjleHaMu Kosxo3a. OHH 1o-
Jy4yaiau CBUIETENBCTBO HA MAEBYI0 COOCTBEHHOCTb, HO, YTOOBI MPEBPATUTH JOKY-
MEHT B 3€MEJIbHBI y4aCcTOK, HY>KHO OBbLIO MPOUTH CIOKHYIO TIPOLIEAYPY BhlJIEIIE-
HUS, ONpENETCHUs] TPaHWll, MPUCBOEHUS KaaacTpoBoro Homepa. [loHSATHO, 4TO
OOJBIIMHCTBO KPECTHSH MPOUTH 3TOT MyTh HE CMOIJIU U €CIIM 3€MJIM HE OBLIN CKY-
wiensl B 2003-2004 romax mpeAnpUUMYMBBIMU JI€BEIIOTNIEpPAMHU, KOTOpPHIE 32 KO-
neiKy MpruoOpeTaIn He 3eMIII0, a JIOBEPEHHOCTh Ha IIPaBO €€ 0(OPMIIEHUS B CBOIO
COOCTBEHHOCTb, M1 OHU OCTalIMCh OecXO03HbIMH. VIMEHHO Takue 3eMJId CTajld OC-
HOBHBIMHU OOBEKTAaMHU CaAMO3aXBaTa.

3HAUNTENbHAS YacTh CIIy4aeB 3axXBaTa 3€MENIb CBSI3aHA U C TEM, YTO JO OI-
pelesIeHHOro Mepruo/ia HE BCE Y4aCTKH OBLIM OMMCAHbI U BHECEHBI B rOCYAApCT-
BEHHBIN 3eMeNbHBIN KagacTp. Ha oguH u TOT ke pu3nueckuii yuacTOK 3eMJIM MOT-
JU CYIIECTBOBATh pa3Hble MPABOYCTAHABIMBAIOIIME JOKYMEHTBI, HAIpUMEpP MO-
CTAaHOBJICHHE O BBIJCIICHUH €r0 KaKOMY-JIHOO CElbXO3MPEANpUsATHIO, HA OCHOBA-
HUU KOTOPOTO UM MOJIb30BAJICS €r0 MPABONPEEMHHUK, U MOCTAHOBJIEHHE O HECEHUU
€ro B pe3epBHbI (POH]I 3eMeNb MOIPAHUYHOTO paiioHa.

YacTo 3axBaThIBAIMCh M TOCYAApCTBEHHBIC 3€MJIM, U 3€MJIM, MEepeIaHHbIE
rOCYAapCTBEHHBIM MPEANPUATUSAM WU KPYIMHBIM KOMIAHUSM WM OPTraHU3ALMIM
(PXXI, PAH). Otu opranuzaiuu He yAesiIi JOCTaTOYHO YCUIJIMH I ITOCTaHOBKH
NIEPEIAHHBIX UM YYaCTKOB Ha KaJaCTPOBBIA y4YET, MOJIyYEHHUIO CBHUJETEIbCTB Ha
npaBo COOCTBEHHOCTH, MO3TOMY TaKHe, HE MUMEIOIINE MPaBOBOW 3alllUThl BBUIY
OTCYTCTBHS CTaTyCa 36MJIM, CTAHOBUJIMCH YAaCTOM KEPTBOM 3aCTPOUILIUKOB.

OTaenbHBIM MYHKTOM SIBJISIETCSI [IOBCEMECTHASI HE3AKOHHAS IPUPE3KA MyHU-
LUIMAJIBHBIX 3€MEJTb, TPUMBIKAIOIIUX K TPAHUIIAM JIaYHbIX YYAaCTKOB. JTa MPaKTHKa
HACTOJIBKO 4YacTa, YTO J1a)K€ CYIIECTBEHHOE CHM)KEHHE BBIKYITHON LIEHBI 32 TaKOW
Y4acTOK, IMO3BOJISIONIAs JIETalu30BaTh CaMO3aXBAaT C HAUMEHBLIMMHU TOTEPSMH,
MOKa HE CTaJIa MOIYJIAPHOM.

Takxke cerogHsi oYeHb Ba)KEH BOIPOC, CBA3aHHBIM C camo3axBaTaMu Jis
Pecniyosiuku KpbiM, rie oH mpuoOpesn, MOUMCTUHE, TOCYIapCTBEHHOE 3HAaYEHUE.

2(0630p MPAKTUKH PHMEHEHHS apOHTPAKHBIMU CYIAMH 3EMEIBHOTO 3aKOHONATENIBCTBA [ DICKTPOHHBIIT
pecypc]. URL : http://www.arbitr.ru/as/pract/vas_info_letter/2991.html (nara o6pamenws: 15.12.2014).
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bonee nmarHanuaty €T y4acTKM 3eMJIM IO Bceil Tepputopun KpbiMa 3axBaTbiBa-
JUCh KPHIMCKHMU TaTapaMU B paMKax MOJUTUKH, ICKIAPUPYEMO HEKOTOPBIMH MX
HedopManbHBIMU JUAepaMu. Ha cerogHsmHuii JAeHb TOJBKO B IMPOU3BOJICTBE
KPBIMCKHX CYyJIOB Haxonutcsa Ooisiee 150 nmen, cBsA3aHHBIX ¢ camo3axBaTtaMu. B ro-
poae CeBacTormnoie Ha CeroAHsHUN AeHb 3adukcupoBaHo Ha 300% Oosbie ciy-
YaeB 3aXBaTa 3eMellb, YeM B CpeIHeM mo Poccnn’.

B 2015 mpaBuTenbCTBO IMJIAaHUPYET HAYATh CEPHhE3HYIO 3eMEIbHYIO pedop-
My, B paMKax KOTOPOW 3aKOHOJATENIbCTBO, MIPEyCMaTPUBAIOIIEE CUCTEMY MEP IO
060prOe ¢ camo3axBaTaMu, CEPhE3HO ykecTouuTcs. [Ipu 3TOM cToMMOCTh prUoodpe-
TEHUsI MyHUIUIAILHON 3€MJIU CYIIECTBEHHO COKPATUTCS, YTO CO3JACT HE TOJBKO
IPaBOBYIO, HO M OCHOBaHHYIO Ha MO3UILIUAX COLMAJILHOM CHpPaBEIJIMBOCTH ILIAT-
dbopMy 1JI1 U3BATHUS 3aXBAUYECHHBIX 3E6MEJTb.

CeronHs KpailHe CIIOKHO HE TOJIBKO OCBOOOJMTH HE3aKOHHO 3aHATYIO 3€M-
JII0, HO JIaXK€ YCTaHOBUTH (PakT camoszaxBaTa. [Ipu mosiBieHuu cUrHajia O camo3a-
XBaT€ OpraHaM 3€MEJIbHOT0 HaJ30pa HYKHO ObUIO BblEXaThb Ha MECTO, cOOpaTh
VMKW W J0Ka3aTeIbCTBa, a JaJIe€ MHULMUPOBATH MPOLEAYpPY NPHUBJICUEHUS K al-
MUHHUCTPATUBHOM OTBETCTBEHHOCTH. Ecin ke HapymmuTesneMm ObUIO FOPHUINYECKOE
JUI0, TO BCE €IIE YCIOKHAJIOCh — MPOBEPKY MPABOMEPHOCTU HCIIOJIb30BAHUS 3€-
MEJIBHOTO Y4YacTKa HY>KHO ObUIO CTaBUTh B IUJIaH MPOBEPOK U TOJBKO Ha CIEAYIO-
il rog. I'oToBsmascs pegopma gacT BO3MOXKHOCTh 00Jiee ONEPATUBHO OCBOOO-
KJaTh yYaCTKH. KOMIUJIEKCHOTO 00CJIeIOBaHUS 3€MeIb HACEIEHHOTO MMyHKTa 11eJIH-
KOM, C BBISBJICHUSIMH BCEX, 4 HE €IMHUYHBIX CIy4yaeB HE3aKOHHOI'O IOBEICHMUS.
Ecnu panbliie 3axBaTYMK MOT OTNENATHCS HE3HAYUTEIbHBIMU MITpadaMu, TO, TO-
CJIe U3BMEHEHUSI HOPM OH KpaTHO YBEJIMYaTCsl M CTAHYT IMPUBS3bIBATHCS K KaJgacT-
POBOI CTOMMOCTH Y4acTKa, COCTaBJssl OT HEE HECKOJIBKO IPOLEHTOB. Panee npu
ompeneneHnun pasMepa mrpada abCOTIOTHO HE YUYWUTHIBAIOTCS WHIWBHUIyaJIbHBIC
XapaKTEPUCTUKHU 3aHATOTO Y4acTKa, M MPUMEHSIICS OAMHAKOBBIN mmTpad 3a camo-
BOJIbHOE 3aHSTHE YYACTKA U JECATh COTOK, U CTO T€KTapOB.

Bwmecte co mtpadgom OyaeT BbiIaBaThCA U MPEANMCAHUE OCBOOOAUTH 3EM-
JII0, @ €CIIM OHO HE Oy/IeT BBINOJIHEHO TOOPOBOJIBHO U MOTPEOyETCs MPUHYKIEHUE,
TO MPaBOHAPYIIMTEINb OIUIATUT €IIE U PacXo/ibl MO OIuIaTe paboThl MPUCTABOB. 3a-
KOH, MPEeAyCMaTPUBAIOIINIA 3TH HOPMBI, YK€ Mpolien neppoe yrenue B ['ocyaap-
ctBennoit Jlyme'. Kpome Toro, 3a 3aXBaT4MKOM OCTAHETCS OOS3aHHOCTb CHECTH
BCE IOCTPOMKH 3a CBOM CYET. YTOJOBHOW OTBETCTBEHHOCTH 3a CAMO3aXBaThl 3€M-
JIM TIOKA HE MPEyCMOTPEHO, HO OHA CYLIECTBYET 3a MOPYY 3EMIIH.

Ceitluac uayT cnopbl O BO3MOXHOCTH aMHHUCTHHM 4YacTH CaM0O3aXBaTOB, TaK
Kak OBIBIIIME YWICHBI KOJX030B BPS JIM PEAIM3YIOT CBOM IMpaBa HA BBIIET YYaCTKa,
a JIMIa, KOTOPbIe CAMOBOJILHO 3aHSJIM YYaCTKH, 3aHUMAIOTCSl TaM, B PsiI€ CIy4aes,
OOLIECTBEHHO MOJIE3HON MPOM3BOACTBEHHOM JesATeNbHOCThI0. HO aKkcnepThl cum-

*ITpaButenscTBo CeBacTomons mogano Goxee 70 MCKOB B CyJ OTHOCHTEIHHO AHHY/THPOBAHMS IPAB HA
3eMeNbHbIE YYaCTKH M O CHOce 3manuii [Dnekrponnbii  pecypc]. URL:  http://www.c-
inform.info/news/id/18578 (nata obopamienus: 15.12.2014).

* MyHHIMTATBHBIC 3eMTH MOKHO OYIeT KYIHTB IO [EHe TOpa3ao HIDKE PHIHOYHOM [DIEKTPOHHEIH pe-
cype]. URL: http://news.rambler.ru/28714824/
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TAKOT, YTO 3TO PEUICHUE HAPYIIWT MPAB MHOTHUX JIUI], TOATOMY TaKUM JIMLAM OII-
THUMaJbHO BOCIIOJIB30BaThCS JIABHO CYLIECTBYIOIIMM B ['paxkIaHCKOM KOJEKCE
MPaBOM yCTAaHOBJICHUS CTaTyca COOCTBEHHUMKA Ha OCHOBAaHWUU JABHOCTU BJIAJCHUSI.
B kaX1oM KOHKPETHOM CIIydae BOIPOC MOXKET OBITh pPEIieH B WHIAWUBUIYATHHOM
nopsiake. Eciii 3axBaT CBSI3aH C HELEJIIEBBIM MCIIOJIBb30BAHUEM 3€MIIH, PELICHHUE O
€€ OCBOOOXKJICHUM M CHOCE JIOJDKHO OBITh 00sI3aTENIbHBIM, a B Cllydae MPHUPE3KH
Y4aCTKOB WJIM MOCTPOMKH COOPYKEHHUM Ha 3eMJie, Ha KOTOPYIO HET IMpaB JIPYrUX
JIUII, TO TIOCJIe YIIaThl mTpada BO3MOXKHO M PACCMOTPEHHE BOIPOCAa O BBHIKYIIS
ATOM 3E€MJIH.

M. T. ApyTioHOBa,

cmyodenmka 2 Kypca
TUYu3

HpOﬁJ’IeMbl H MMPaBOBLIC OTPAHUYCHUHA YCBIHOBJICHUA
pOCCHﬁCKHX IleTeﬁ HHOCTPpAaHIaAaMHU

OnHolt 3 caMbIX IpeBHUX (POPM CEMEMHOTO BOCIUTAHUS JIETEH OCTABIIUX-
csi 0€3 MoneyeHus: PoJIUTeNeH SBISETCS YCHIHOBIICHUE. Y CBIHOBIICHHUE MPE/ICTABIISA-
€T cO0Oi IOPUIMYECKUN aKT, OJ1aroapss KOTOPOMY MEXKY YCHIHOBUTEIIEM U YChI-
HOBJICHHBIM PEOCHKOM YCTaHABJIMBAIOTCS OTHOIICHUS MAaKCHUMAJIbHO MPUOIMKEH-
HbIC K OTHOLICHUSIM MEXJYy pOAUTENAMU U AeTbMU. IMeHHO mostomy B Poccuit-
ckoit denepanuu (nanee — PD) ycbiHOBICHUE SIBISETCS CaMOW MPUOPUTETHOM
dhopMoil BOCTIUTAHMS ICTEH OCTABIINXCS O3 IMOMCUCHHS POIUTEIICH.

OCHOBHBIM ITPaBOBBIM AKTOM, PETYJIUPYIOLIUM TOPSIIOK U MPOIECC YCHIHOB-
nenus, siBisiercs CeMeiiubiii komeke Poccnmiickoit ®eneparmn’ (zanee CK PD).
AKTHBHOE Pa3BUTHE MEXIYHAPOJHOTO YCHIHOBJICHUE HAYAJIOCh C MOMEHTA pacrna-
na CCCP, xorga man Tak Ha3bIBaeMBbIN «OKeJIC3HBIM 3aHaBec». B 1mociaegHue roasl
YCBIHOBJIEHUE POCCUMCKHMX JETE€W MHOCTpPAaHLAMHM OYEHb pacnpocTpaHeHo. llops-
JIOK YCBIHOBJICHUSI JIET€H B MHOCTPAHHBIX TOCYJAapCTBaX HAMHOI'O CJIOJKHEE, YeM B
Hamieil ctpane. BoT Heckonbko mpuMepoB TpeOOBaHUM, KOTOPHIE MPEIbIBISIOTCS
K yChIHOBUTEISAM B EBpore:

— YCBIHOBUTEIH JIOJDKEH 00J1a71aTh 0a30BBIMU TEIarorTHuyeCKUMHI HABBIKAMU;

— YCBIHOBUTEIH JIOJDKEH OBITH cTapIie 25 JieT;

— M@Ky YCHIHOBUTEJIEM M YCHIHOBJISIEMBIM MaKCHUMajbHas pa3HHIlA B BO3-
pacrte noJpKHA OBITh Ooubine 40 eT | T. 1.

[Tponiecc yChIHOBIEHUSI MOXKET 3aTSHYThCA Ha HECKOIBKO JieT. IMEeHHO mo-
ATOMY HaOJII01a€TCsl TCHICHIIUSI YCHIHOBJICHUSI POCCUMCKUX JIE€Te MHOCTPaHHBIMU
rpakJaHamu, T. K. MPOLIECC YCHIHOBJIEHUSI B HAIIEH CTpaHE 3HAYUTEIBLHO MPOIIIE.
DTO 00YyCIIOBIMBAET aKTYaJbHOCTh JIaHHOW TeMbl. Poccuiickoe 3aKOHOIaTEIhLCTBO
JIOJDKHO OTJIEJIBHO PEryJUPOBaTh MPOIECC MEXKIYHAPOIHOTO YCHIHOBIICHUS, MO-
CKOJIbKY CYIIECTBYET psiJi MpooOsieM u mpoOesioB B 3Toi cdepe. B HacTosiiee Bpemst

! Cemeiinerii konekce Poccniickoit ®enepaumn // C3 PD. 1996. Ne 1. Cr. 16.
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HamOoJiee aKTyallbHOM SBIJISIETCS MpoOJjeMa rocyJapCTBEHHOTO KOHTPOJIA 3a CO-
OJII0/ICHUEM TIPaB U 3aKOHHBIX MHTEPECOB JETEH, YCHIHOBIECHHBIX MHOCTPAHHBIMU
rpaxxgasaMu. CorinacHO pOCCUICKOMY 3aKOHOJATEIbCTBY HHOCTPAHHBIE TPAKIAHE
00s3aHbI TPEIOCTABIATHh OTYETHI MTOCJIE YCHIHOBJIEHUS, HO Ha JIEJI€ UX Yallle BCEro
He mpenoctasisieT. Eme ogHoN npoOieMoi sABIseTCS HEBO3ZMOXKHOCTh CyJia Mpo-
BEPUTH JOCTOBEPHOCTh JOKYMEHTOB MPEIOCTABISEMBbIX WHOCTPAHHBIMHU Tpakia-
HaMU B cynebHoe 3acemganne. OTcroa BeITEKaeT MpodiieMa HE3aKOHHOTO YCHIHOB-
JICHUs, BBI3BAHHASI KOPPYIIMEH, 3710yNnoTpeOJeHuEeM AOHKHOCTHBIMU TOJHOMO-
yusiMu U panbcudukanuend 1okyMeHToB. [Ipu npoBepke JaHHOTO BOIIPOCa MPOKY-
paTypoil ObUTH BBISIBJICHBI Pa3IU4HbIC TPABOHAPYIIICHUS.

BoOT HECKOJIBKO TaKUX HAPYILICHUM.

1. IIpu paccMOTpeHUU YKa3aHHBIX JIe] HE MPEJOCTABISIIOTCS HEOOXOAUMbIe
JNOKYMEHTHI, yKa3aHHbIe B cT. 271 ['TIK P2,

2. IlpenocraBnserca HeAOCTOBEpHAs MHGOpMAIUs 3agBUTEIAMH JTHOO HX
MPEACTABUTENSIMU 00 YCHIHOBJICHUHU.

3. 3adukcupoBaHbl ciaydad, KOT/1a MOJIOKHUTEIBHOE 3aKIIOYEHHE O BO3MOXK-
HOCTH TiepesiaTh peOeHKa (J1eTeil) B CEMbI0O MHOCTPAHHBIX TPAXKJaH JaBAIH JTOJIXK-
HOCTHBIE JIMI[a OPTAaHOB ONEKU 0€3 JOCTATOYHBIX OCHOBAaHUW MO0 BOMPEKHU yCTa-
HOBJICHHBIM B 3aKOHE OrpaHU4eHUsIM. [Ipr 3TOM KOMIIETEHTHBIE OPTaHbl 3aBEAOMO
IUIM Ha HapyLIEHUE 3aKOHA, MOTUBUPYS 3TO TEM, UTO «B JIO0O0I ceMbe peOEHKY
OyJIeT Jiydille, Y4eM B COLIMAIIbHOM YUPEXKACHUWY, JIMOO TeM, YTO, [0 UX MHEHHUIO,
MEPCIIEKTUB HA YCHIHOBIICHUE ACTEil POCCHIICKIMHU TPAXKIaHAMH HET .

Tak ke ocTaercst OTKPBITBIM BOIIPOC KOHTPOJII OPraHaMu ONEKU U TMOIEYH-
TEJIbCTBA MHOCTPAHHBIX CEMEM I0CJIE YCHIHOBICHUS POCCUMCKUX IETEM, OTKYIa
BO3HUKAET BONPOC OE30MACHOCTH HAXOKICHUS POCCUICKUX JIeTel B NHOCTPAHHBIX
cembsix. OcoOEHHO OCTpO 3Ta MpobiieMa BO3HUKAET MOCIIE YCHIHOBJICHHSI POCCHI-
ckux nerer rpakaanamu CIIIA. CoriacHO CTaTUCTHKE OT *KECTOKOTO OOpaIieHus
B AMEPUKAHCKUX CEMbsI MOTUOJIO 17 yCHIHOBIEHHBIX AETEH U3 Poccun®,

Ho CKOJIbKO pOCCUHCKHX JI€TEW, YCHIHOBICHHBIX MHOCTPAHHBIMU IpakJ1aHa-
MU, CErOAHS MOABEPraroTcs (PU3NYEeCKOMYy U MOPaJIbHOMY HACWIMIO HaM HEU3-
BeCTHO. B cBsi3u ¢ 3TUM mpobiiema O6e30macHoCcTU TpeOyeT 0coboro peryanpoBa-
HUA Ha 3aKoHoAaTesbHOM ypoBHe. [locne cmeptu umbl SkoBneBa u3-3a xanaTHo-
CTH aMepUKaHCKHUX ycbiHOBUTENeH ['ocynapcrBenHoi ymoii P® Obun npuHsT 3a-
KOH oT 28 aexadpst 2012 r. @3 Ne 272-D3 «O Mepax BO3IEHCTBUS HA JUII, TpUYa-
CTHBIX K HapyIICHUSIM OCHOBOIIOJIATAIOIINX MPaB U CBOOO]T YETIOBEKA, MPaB U CBO-
6o rpaxxmaan Poccutickoit @eﬂepauHH»S. JlaHHBIM 3aKOHOM OBLT BBEJICH IOJIHBIN

era)KJIaHCKI/Iﬁ mpoleccyanbHblil koaeke Poccuiickoit ®denepanun ot 14.11.2002 Ne 138-D3 // Poccwuii-
ckas razera. 2002. Ne 220 (20 Hos16ps).

*I'myxapesa B. I'. TTporieccyaibHbie 0COOEHHOCTH PACCMOTPEHHS e 00 YCTAHOBICHHH YCHIHOBICHHS
(ynouepenwus) // ApOuTpaxHbIii U rpaxaanckuii mporiecc. 2013. Ne 1. C. 7.

*Bonkosa H. JI. CocTosiHHE 3aKOHHOCTH MIPU YCHIHOBJICHUU JETEH-CHPOT M JIeTEH, OCTABIIMXCS 0e3 To-
niedeHust poaurenel, B Poccuiickoit @eneparu // Poccniickas roctuiwst. 2012. Ne 9. C. 15.

®O Mepax BO3IEHCTBHS Ha JIMIL, IPHYACTHBIX K HAPYIICHHSIM OCHOBOIONATAIONIMX MPAB W CBOGO YelIo-
BeKa, paB 1 cBoOo rpaxaan Poccuiickoit deaeparuu : deaep. 3akoH ot 28.12.2012 Ne 272-D3 // Poc-
cuiickas razera. 2012. Ne 302 (29 nex.).
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3alpeT Ha YCBIHOBJEHHE POCCHUUCKUX neTeil rpaxkaaHamu CIIIA, 9yTo oTMEHHIIO
paHee 3aKjroYeHHOoe B T. BammHrrone cornamenue mexay Poccueit u CIIA o co-
TPYJHUYECTBE B 00JIACTU YCHIHOBJICHUS AECTEM.

CkonbKO ellle MpoAJIMTCS JaHHBIN 3anpeTr B oTHoueHuu rpaxaan CIHIA ne-
M3BECTHO, OJHAKO OH HE pellaeT mnpodiemMy Oe30MacHOCTU POCCUUMCKUX JeTei
YCBIHOBIISIEMBIX TpaXJIaHaMH APYTUX cTpaH. TakuM oOpa3om, aHHbBIE TTPOOIEMbI
MO-TIPEKHEMY OCTaIOTCSI OTKPBITBIMH U TPeOyIOT 0oJiee JETaJbHOrO 3aKOHOJ1a-
TEJIBLHOTO peryiupoBaHus. ['ocynapcTBy HEOOXOIMMO 3aKJIIOYHUTH JIBYCTOPOHHHE
COTJIAllIeHHsI, KOTOPhIE PErJIAMEHTHPOBAIN OBl BOIMPOCHI YCHIHOBIEHHUSA. DTO IO-
3BOJIMJIO OBl MPETOTBPATUTH HE3AKOHHOE YCHIHOBJICHHE M HACHIIUE HaJ JCThMHU.
Takke HY)KHO YKE€CTOUUTh KOHTPOJIb 32 MPOBEPKOU JTOKYMEHTOB, MPEAOCTaBIIsIE-
MBIX UHOCTPAHHBIMH YCHIHOBUTEJSIMU, YTO 3AIMUTUT KU3Hb U 3JI0POBHE POCCUIA-
CKHUX JETeil.

H. B. ba06aeBa,

cmyoenmka 5 Kypca
FOpuouueckoeo uncmumyma
Braoumupckozo cocyoapcmeennozo
YVHUBepcumema

um. A. I u H. I'. Cmonemosuvix

H3bsiTHIE K OIr'paHUMYCHHBIC B I'PAKIAHCKOM 060p0Te BelN

[To oOmemy mpaBuily BeUd, KaK U MHbIE OOBEKTHI IPAKJAHCKHUX IPaB, MO-
I'yT CBOOOJHO OTUYXAAThCS WM NEPEXOAUTH OT OJHOTO JHIIA K IPyroMy Ha OCHO-
BaHUM PAa3IUYHBIX IPAKIAHCKO-TIPABOBBIX CIEJIOK U MHBIX OCHOBaHWH, B MOPSAKE
YHUBEPCAIBHOTO MPABONPEEMCTBA (HACIEIOBAHUE, PEOPTaHU3aLUS FOPUIUYECKOTO
au1a) b0 MHBIM crmocoOoM. Takue Bely CUMTAIOTCS He OTPAaHUYCHHBIMH B 000-
poTe, MOTYT OBITh OOBEKTOM CaMbIX Pa3IUYHBIX aO0CONIOTHBIX M OTHOCUTENIbHBIX
IpaXIaHCKUX IMPaBOOTHOLIEHUM M MpUHAIUIEkKaTh JIOOBIM CyOBEKTaM IpaxkaaH-
CKOTO ITpaBa.

Hekortopsie Buabl Bemiel Mo cooOpakeHUsIM TOCYAapCTBEHHONW U OOIIECT-
BEHHOM 0€30MacHOCTH, OXPaHbl SKOHOMHUYECKHUX WHTEPECOB rocyAapcTBa, obecre-
YEeHHsI 30POBbsI HACEICHHUS U T. 1. B 000pOTE OrpaHUYECHBI.

OrpaHuyeHHbIe B 000pOTE BEIM MOTYT MEHSTh XO35MHA JIUIb IPU COOJIIO-
JIEHUU Psi/ia YCIOBHM, a U3bSThIE BOBCE K 3TOMY HECTIOCOOHBI.

AHanu3 yMECTHO HayaTh C CaMOTro MOHATUS 000poTa. OOBIYHO €ro BHIBOAST
u3 1. 1 cr. 129 I'K P®, xotopselii rnacut: «OObEKThl IPaKJIaHCKUX MPaB MOTYT
CBOOOJTHO OTUYXKJIaThCS WJIM MEPEXOAUTH OT OJHOTO JUIA K APYroMy B HOpPSJIKE
YHUBEPCAIBHOTO MPABONPEEMCTBA (HACIEAOBAaHUE, PEOPTaHU3AIUs FOPUTUYECKOTO
au1a) MO0 MHBIM CIIOCOOOM, €CJIM OHU HE M3BATHI U3 000pOTa MIIM HE OTpaHHYEC-
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HBI B 000poTe». OTCIo[]a MHOTHE 3aKJII0YAIOT, YTO 00OPOTOM CUUTAETCS MEePEXo]l
BEIIM OT OJJHOTO JINI[A K JPYroMy .

Ho cMbIicn nmpuBeneHHO HOpMBI B MHOM. Eciu Belb He u3bsiTa U3 000poTa
U HE OTpaHUyYCHA B HEM, €€ MOXKHO CBOOOJHO OTYYXKJaTh, OHA MEPEXOAUT B MO-
pSIKe YHUBEPCAIBLHOTO MPABOMPEEMCTBA WM MHBIM CIIOCOOOM — BOT TOYHOE CO-
Jep’KaHue CTaThu. SICHO, UTO 37€Ch YCTAaHABIMBAETCS NPABOBOM PEXHUM CBOOOIHO
oOpamaronuxcs Bemen. Paccyxaas oT MpOTHBHOIO, MOKHO CKa3aTh, YTO OIPaHU-
YEHHBIC U U3BITHIE U3 000pOTa BEIIM HE MOTYT CBOOOJHO OTUYKIAThCs, MEPEX0-
JUTH B TOPSIIKE YHUBEPCAIBHOTO MPaBONPEEMCTBA WM UHBIM criocoboM. Ho He
6omnee Toro. [loHsiTue 060pPOTa M €ro BO3MOXKHBIE OTPAHUYEHHUS HYKHO UCKATh B
UHBIX PaBUJIaX.

MO>KHO BBIIENNTH JIBE IPYMIBI HOPM. B mpaBuiax mepBoi rpymiibl yKa3bl-
BAETCsl, YTO U3BATHIE U3 000POTa BEIM HAXOAATCA UCKIIOYUTEIHHO B MyOJIMYHOM
(T. €. roCcyapCTBEHHOM MM MYHULIUIIATBHON) COOCTBEHHOCTH, a IOTOMY HE MOT'YT
OBITH IPEAMETOM CJEJIOK C YACTHBIMU JINLIAMH.

[Tono6HBIM noaX0A CHOPMYIUPOBAH B II. 2 cT. 27 3eMenbHOro kojaekca Pd:
«3eMeNbHbIE yYaCTKH, OTHECEHHBIE K 3€MIISIM, U3BATBIM U3 000pOTa, HE MOTYT
MPEIOCTABIATECA B YACTHYIO COOCTBEHHOCTb, & TAKXKE ObITh OOBEKTAMHU CJHEJIOK,
MIPEAYCMOTPEHHBIX TPAXIAHCKUM 3aKOHOJATEILCTBOM». J[aHHBIM NpaBOBOM pe-
UM, IO CyTH, UCKJIIOYAET BOZHUKHOBEHHUE YAaCTHONM COOCTBEHHOCTH HAa U3BATYIO
13 000poTa 3EMIIIO.

Ta ke nnesa kocBeHHO m3nokeHa B 1. 3 cT. 3.7 KoAll P®, corimacHo xoTo-
pOMy «HE fABIIsIeTCS KOH(UCKalMel U3bATHE U3 HE3aKOHHOTO BIIAJICHUS JIMLA...
OpyAMsl COBEpPIUCHHSI WIM NpeIMETa aJIMHUHHCTPATUBHOIO NPABOHAPYILICHHS. ..
U3BATHIX U3 000pOTa JTUOO HAXOAMBIIMXCS B MPOTHUBOIPABHOM BIIAJICHUM JIUIIA. ..
[0 UHBIM IPUYUHAM U Ha 3TOM OCHOBAaHUU MOJJICKALIUX 0OpaIleHHIo B COOCTBEH-
HOCTh TOCYJapCTBa WJIM YHUYTOXEHUIO». Dpaza MocTpoeHa Tak, 4YTO OTHECEHHE
BELIU K U3BIATHIM U3 000pPOTA CIY>)KUT AOCTATOYHBIM OCHOBAHHEM, YTOOBI Biaje-
HUE €10 CYUTAJIOCh HE3aKOHHBIM. JTO MOYHO OOBSCHUTH JHIIb UCKIOYUTEIbHON
MyOJMYHOM COOCTBEHHOCTHIO Ha HEe.

[Tynkr 3 ct. 29.10 KoAIl P® tpedyeTr oTpa3uTh B MOCTAHOBJIEHUH O IIPABO-
HapyILIEHUHU, YTO U3bAThIE U3 000pPOTa BEUIU MOIJIEKAT MEpeade «B COOTBETCT-
BYIOLIME OPraHM3allMy WIA YHUUYTOXeHHIO». CHOBa HAIpaIlIMBAETCs MBICIb, YTO
TAaKHE BEIIM NPHHAMIEKAT TOCYJapCTBY, MO3TOMY HAUTH «COOTBETCTBYIOLIYIO»
OpraHU3alMI0 HECIOXKHO — HY)XHO JIMIIb CBEPUTHCA C KOMIETEHLMENH OPraHOB
YOPABJIEHUS W CHENaTh 3alpoc — OHU CKaXyT, KoMy mepenatb. O TOBapHO-
JICHE)KHOM OOMEHE peub He WIET: Mepefaya MPOUCXOTUT B paMKax aJMUHHUCTpa-
TUBHBIX OTHOIIEHUM.

Ta >kxe MBICITb CKBO3HT B CT. 132 ®denepanbHoro 3akoHa ot 26 okTsiops 127-
®3 «O HecocTosATENBHOCTU (OAHKPOTCTBE)»: KOHKYPCHBIA YIPABIISIONIAN yBE-
JOMJIIET O HAJIMYUU Y JOJKHUKA BEIEH, U3bATHIX U3 000pOTa, X COOCTBEHHHKA

lKOMMeHTapI/Iﬁ k ['paxaanckomy komekcy Poccuiickoit ®denepanuu / otB. pea. O. H. Cagukor. M. :
Kontpaxr ; Uada-M, 2007. 778 c.
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(n. 1), KOTOpBIN B TEUEHUE IIECTU MECALICB MPUHUMAET 3TO MMYIIECTBO WJIU 3a-
KPEIUISET €ro 3a IPYyruM JULOM (I1. 2). 3aKOHOAATEINb, BUIUMO, IPEAIONAaraetT, YTo
JOJDKHUK HE MOYKET OBITh COOCTBEHHUKOM MOJJ00HOTO UMyIIecTBa. V3bsAThIC BEIH
MpUHAJJIEKAT MyOJIUYHBIM OOpa30BaHUSIM, KOTOPbIE MOTYT «3aKpEMHUTh» HX 3a
JPYTUM MPEANpUATAEM (TEPMUH, XapaKTEPHBIN N1 YHUTAPHBIX NPEANPUITUH, HO
HE JJISI YaCTHBIX JIMI[) — BOT JIOTHKA HOPMBI. AHajoru4eH u m. 2 cT. 196 toro xe
3aKOHA.

B To ke Bpemsi Hepeako HCHoJb3yeTcs uHoM noaxoxa. Hampumep, mpousso-
JUTEh HEKaYECTBEHHBIX MIIA OMACHBIX MPOAYKTOB 0053aH 32 CBOM CUET U3BATH UX
13 000pOTa U HAMPABUTh HA YTUIM3AIMIO WX yHUYTOXKEeHHE (1. 8 cT. 17, cT. 24—
25 denepanbHoro 3akoHa «O kayecTBe W O€30MACHOCTH MUIIEBBIX MPOIYKTOBY).
O4eBHUIHO, UYTO B ATOM CJIy4ae HE MOXKET ObITh U PEYH O FOCYIapCTBEHHON COOCT-
BCHHOCTH, HO M OECXO3SMHBIMH TakHe OOBEKTHI HE Ha3oBemb. CleIoBaTeIbHO,
BO3MO>KHA YacTHasi COOCTBEHHOCTh Ha U3BATHIE U3 000pOTa Bemu. B Takom ciyuae
U3bSITHE OOBEKTOB M3 000POTa MOKET MOHUMATHCA TOJIBKO KaK 3alpeT UX Jallb-
HeffIIIero OTIyKICHNUS, a TAKXKE 00SI3aTeIPHOCTD HX YHIHITOKCHHIS .

O BO3MOXXHOCTH YacCTHOM COOCTBEHHOCTHM Ha HM3BATHIE U3 000pOTa BEIIU
CBUJICTENLCTBYET M 1.3 cT.3 DenepanbHoro 3akoHa oT 21 nekadbps 2001 r.
Ne 178-®3 «O mpuBatuzalivi rocyAapCTBEHHOTO WU MYHUIMIIAIBLHOTO UMYIIECT-
Bay, TJI€ U3BATHIC U3 000POTa BEIIM YIIOMSHYTHI HapsiAy C BEIIaMH, HAXOSIUMH-
Csl B UCKJIFOUUTENIbHON COOCTBEHHOCTH rocyaapcTna. CieoBaTenbHO, COACpIKaHUE
ATUX MOHSTUN HE COBIIA/IACT.

Paznuna Mexay M3JI0KEHHBIMH MOJIX0JaMU K H3BSTHIM U3 000pOTa Bellam
COCTOMUT B cleayromeM. B pamkax mepBoro mnoaxojia BEIId MOTYT HepeaaBaThCs
TOJBKO B paMKaxX aJMUHHUCTPATUBHBIX OTHOIICHUN MEXIY MyOJIUYHBIMU OpTaHU-
3arusiMi. B pamkax BTOpOro — yacTHasi COOCTBEHHOCTh HAa HUX MPU3HAETCS, OJ1-
HAKO OT XO035iMHa TpeOyeTcs uX nepepadorarh J1M00 YHUUTOXKUTh. OTUyXAaTh Ta-
KHe 00OBEKTHI 3aIPEIIEHO.

N3bsaTeiMU U3 000pOTa ClieAyeT cuuTaTh 00€ TPYIIbl MpeIMeToB. B mepBoM
Clly4ae HU3BATHE TUKTYETCS] OCOObIM MyOJUYHBIM Ha3HAUYCHUEM, HCKIIIOUYAIOIIUM
YaCTHYIO COOCTBEHHOCThH (Takue BEIIW BIIOJIHE MOXHO Ha3bIBaTh ITyOJIMYHBIMU
BemamMu). Bropast rpymnma usbiMaercs u3 oOpalleHusi B CHIIy TEJECHBIX CBOMCTB,
KOTOpbIE MEHSIOTCSI cO BpemeHeM. [loka Bellb HE YrpoKaeT OKpY>KalollluM, OHa
MOKET MPUHAJJICKATH JIIOOOMY, HO KaK TOJBKO OHA HAYMHAET MPEICTABIIATH OIac-
HOCTbh, €€ HY’)KHO YHHUYTOXHTh. C 3TOTO MOMEHTA €€ CYIIIECTBOBAaHNE — HEH30eK-
HOE 3710, a TIPaBO YaCTHON COOCTBEHHOCTH — HMCKJIIOYEHHUE, OMPaBIaHHOE TEXHHU-
YeCKOW HEBO3MOKHOCTBIO HEMEIJICHHOM ITepepadOTKHU.

JIns u3bATUS U3 000pOoTa MyOJUYHBIX TPEAMETOB JIOCTAaTOYHO yKa3aTh B 3a-
KOHE Ha TO, YTO OOBEKT OTHOCUTCS K MCKIIFOUUTEILHON COOCTBEHHOCTH rocyaap-
CTBa. B OTHOIIIEHUHU «YaCTHBIX» BEIlleH 3aKOH JIOJDKEH OINpPEJeInTh TY Mepy omnac-

23ennn W. A. ['paxaHcKoe paBo : yaeGHHK 11 By30B. M. : Beicmiee oGpasosanne, 2012. 567 c.
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HOCTH, 3a MIpEAeIaMH KOTOPOM MX OTUYXKACHHUE 3alpellacTCs, U OHU MOJJIEKAT
VHUUTOKECHHUIO .

Hakonen, u3bsaThl U3 000pOTa U 3amnpeileHHble Ben. Tak cieayeT UMeHOo-
BaTh 0OBEKTHI, HA3HAYCHUE WIIA TEJICCHBIE CBOMCTBA KOTOPHIX MPU3HAHBI 3aKOHOM
CTOJIb OMACHBIMH, YTO JaXK€ TOCYJapCTBEHHAs COOCTBEHHOCTh Ha HUX HE JOMYyCKa-
eTcsl.

OOpatumMcst Terepp K mpeamMeTam, 000pOT KOTOPBIX HE 3allpelieH, HO orpa-
HudyeH. CTaTh UX XO35MHOM MOKHO TpPH COOJIOJECHUU psifa YCIOBUH. BBISBUTH
CYTh TaKHUX YCJIOBHH M MX BJIMSHHUE Ha MEPEX0]l COOCTBEHHOCTH — Halla Oirkaii-
mas 3ajaya.

OrpaHuyeHHbIe B OOpaIlleHUH BEIId MOTYT COCTOSATh B COOCTBEHHOCTH JIUIIh
OTIpEICTICHHBIX JIUI] WJIK HAXOJUTHCS B 000POTE MO CHEIHAIBHOMY Pa3peIIeHHUIO.
Kpyr Takux Bemieil ycraHaBlIMBaeTCsl B MOPSAKE, YCTAHOBIEHHOM 3aKOHOM (4. 2
n. 2 ct. 129 T'K P®). Ilocnennee npaBuiio clieayeT TOJIKOBATh PACIIUPUTEIIBHO —
HET NPENsTCTBUI K TOMY, UTOOBI 3aKOH YKa3bIBaJl HA TAaKUE BEIIM HEMOCPEACTBEH-
HO, HE OTChLJIas K MO/I3aKOHHBIM aKTaM.

1) mpuHAIEKHOCTh ONpeneIeHHbIM JuiaM. CIenuaibHOe 3aKOHOAATEhb-
CTBO HAa3bIBA€T HECKOJLKO BEIIEH, KOTOPhIE MOTYT MPUHAIJICKATH JIUIIb ONpEJie-
JICHHBIM JIUIIaM;

2) cuenuanbHbie paspenieHus. Kyaa mmpe Kpyr Beliel, MpruoOpeTeHne Ko-
TOPBIX JOCTYITHO JIFOOOMY, HO JIMIIIb TIPU HAJIMYUU CHEIHAIBHOTO pasperieHus. B
NEPBYIO OYepeIb HEOOXOAUMO YITOMSHYTH 00 OOIIMX pa3penieHus X Ha MOKYMKY (a
MHOT/Ia TAaK)KE M Ha MPOAAXy) HEKOTOPHIX TOBapoB. K ux ynciay oTHOCATCS JIUIEH-
3Us1, KBOTA, CBUAETEIBCTBO O TOCYAAPCTBEHHOW PErUCTpaluu;

3) unbie orpanuucHus. [Ipenycmorpennsie cT. 129 'K P® orpannyenus mc-
YEepIBIBAIOTCS PAa300paHHBIMU BBIIIE CAydasMu. Mexay Tem, CreruaibHOe 3aKo-
HOJATEIBCTBO 3HAET U MHBIEC BUJIbI OTPaHUYEHUN. B yacTHOCTH, 3aKOH 3aIpeniaer
COBEpIIATh OT/ACIBHBIC CICIKH C HEKOTOPHIMH BEIIAMU.

XOTs OHATHE «O000POT» B HACTOSIIEE BPEMSI CIIOPHO, U 3aKOH, U JOKTPUHA
BKJIFOYAIOT B HEr0 OTUYXJEHUE Belleld B COOCTBEHHOCTh Jpyroro juna. K uzbs-
THIM U3 000pOTa CIEAYeT OTHOCUTDH MyOJIMUHbIC, 3AMPEIICHHBIC U OMACHbIE BEIIH.
ITepexon mpaBa cOOCTBEHHOCTH Ha HMX HEBO3MOkeH. OTrpaHuueHusi o00poTa HE
CBOJISITCA K MEPEUUCICHHBIM B 4. 2 1. 2 cT. 129 'K P®, a notoMmy 1aHHas CTaThs
HYKJa€TCd B U3MEHEHUH, PACIIUPAIONIEM €€ cMbIch. [Ipu HapylieHun ycTaHOB-
JICHHBIX 3aKOHOM OTPAaHUYEHUH ClIeNIKa, KaK MPaBWIIO, SBISETCS HUYTOKHOU, pekKe
— OCIIOPUMOM.

*Bacmnbes I'. C. Orpanmaennst o6opota Bemeit // [IpaBosenenue. 2006. Ne 1. C. 117-128.
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I1. II. BanxamoBa,

cmyoenmxa 3-20 Kypca
rOpuUoUYecKoeo haxyiomema
Couunckoeo 20cy0apcmeenHozo
YVHUBepcumema

K BOIIPOCY 00 OTBETCTBEHHOCTH 3a HapylmecHue
3€MCJIBHOI'0 3aKOHOJAaTCJIbCTBA

[IpaBoBas oxpaHa 3eMellb SBIIABIIMX COO0I0 KOMIUIEKC FOPHINYECKHX HOPM,
HaANpPaBJICHHBIX Ha O00ECIEeUEHUE PalMOHAILHOTO HCIIOIb30BAHMS 3€MIIH, COXpaHe-
HUE U YJIy4YLIECHUE €€ €CTECTBEHHBIX CBOMCTB. JTO JOCTUTHYTO IIyTEM yCTaHOBJIE-
HUS 3alpETOB U JI03BOJIECHUM, MOOIIPEHUs 3a MPUMEPHBIE JAEUCTBUA CYOBEKTOB U
Haka3aHue MpaBoHapymuTene. KOpuanueckass OTBETCTBEHHOCTh 3a HapyIIEHHE
3€MEJIbHOTO 3aKOHO/ATENbCTBA SIBISETCS OJHMM M3 OCHOBHBIX METOAOB IPABOBOM
OXpaHbl 3€MEJIb.

ITo muenuto E. A. 'aIMHOBCKOM, IOpUANYECKAss OTBETCTBEHHOCTh MPEICTAB-
JsieT co0OM CUCTEMY NPHUHYIUTENbHBIX MEp, MPUMEHAEMbIX K (DU3UYECKUM HIIU
IOPUIUYECKUM JIMLaM B CIy4ae MX HEMPAaBOMEPHOIO IMOBEJAEHUS KaK CyOBEKTOB
npaBa Ha 3eMiIi0’. MBI CYMTaeM, 4TO TIPUHYIUTEIBHBIC MEPbl MOTYT HMETh XapaK-
TEp MPEAYNPEKICHUS U MPECEUCHUs] HEIPABOMEPHOTO MOBEJIEHUS CyOBEKTOB WU
HAKa3aHUs MX 33 COBEPLICHNUE TAKUX JECUCTBUM.

3akoHoaaTenbCTBOM Poccuiickoit denepannn3akperuieHbl YeTBIPE OCHOBHBIE
(GOpMbI OTBETCTBEHHOCTU: ITUCHMIUIMHApHAsA, aAMHUHHCTpATHBHAas, YrOJOBHas U
rpa)x/1aHCKO-TipaBoBas. JJlaHHbIe TpaBoBbIe (OPMbI OTBETCTBEHHOCTU MPUMEHSIOTCS
32 COBEpIICHHE COOTBETCTBYIOLIErO IMpaBOHAPYUIEHUS: AUCIUIUIMHAPHOIO IpO-
CTyNKa, aJMUHUCTPATUBHOIO MPOCTYIKA, YTOJOBHOIO MPECTYIUICHUS, TPaXIaHCKO-
IIPAaBOBOT'O HAPYILIECHUS.

IOpuanyeckuM OCHOBaHWEM JUIsl IPUMEHEHUS MEP BO3ACHCTBUS SIBIIAETCS
COOTBETCTBYIOILIEE MMpaBOHApyLIeHUE (TpaXkIaHCKOE, aIMUHUCTPATUBHOE, IPECTY-
IUJIEHUE U T. J1.). 3eMEeIbHOE 3aKOHOIATEIhCTBO HE COACPKUT TOJIKOBAHUE 3€MEIIb-
HOTO IIpaBOHApyIIeHUs, Kak orMeuyan B. A. Epmios, cBs3aHO 3TO ¢ T€M, 4TO JaH-
Hbl€ HapyLIEHUS HE MPEANOJIaraloT KOPPECHOHIUPYIOIIET0 ¢ HUMH OTIEIBHOIO
BUJIa OTBETCTBEHHOCTH, @ BJIEKYT HACTYIJIEHUE OTBETCTBEHHOCTH, IPEIYCMOTPEH-
HOM HOpMaMM AEIUKTHBIX OTpaclield MpaBa, a TakKe OXPAHUTEIbHBIMU HOpMaMu
IrpaKIaHCKOTO TIpaBa’.

Ilo HameMy MHEHUIO, 3€MEJIbHOE NTPABOHAPYIIEHUE MOKHO OIPEAEIIUTD KaK
npejcTaBisoniee codol BUHOBHOE MNPOTUBOMNpPABHOE JeiicTBUE (Oe3aeicTBue),
HapylIarollee HOPMbI 3eMEJTbHOTO 3aKOHOAATENIbCTBA U BIIEKYIIEe 32 cOO0M ycTa-

' Tamurosckas E. A. HNHCTUTYT IOpUANYECKON OTBETCTBEHHOCTH KaK COCTABIISIIOLIAS 3€MENBHOIO MIPaBO-
nopsiaka // JKypnan poccuiickoro mpasa. 2014, Ne 1. C. 41.

2 Epmios B. A. Bce 0 3eMeNbHBIX OTHOMICHHSIX: KaJIaCTPOBBIA YUET, MPaBO COOCTBEHHOCTH, apeH 1a, HAJIO-
', OTBETCTBEHHOCTh. M., 2011.C.132.
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HOBJICHHYIO 3aKOHOM FOPUANYECKYIO OTBETCTBEHHOCTD.

Henp3s HE cormacuTbcs € ONPENENIEHHEM 3E€MEIBHOIO ITPAaBOHAPYILIECHUS
JaHHOrO XapbKOBBIM B. A. B cienyromeM, 3eMeIIbHOE TPABOHAPYIICHUE BKIIFOYa-
€T B ce0sl TaKue AJIEMEHTHl KaK: CyObeKT, 00BbEKT, 00BEKTUBHASI CTOPOHA, CYOBEK-
THUBHasl CTOPOHA, TAKKE OH CYUTAET, YTO OTBETCTBEHHOCTh 3a MPABOHAPYLICHUE
MOYET BO3HUKATh TOJBKO IPU HAJWYUU BCEX YETBIPEX JJIEMEHTOB, 4 OTCYTCTBUE
XOTs1 GBI OIHOTO M3 HHX HCKIIOYAET OTBETCTBEHHOCTD. .

PaccmaTpuBasi 37€MEHTBI 3€MEIBHOIO MPaBOHAPYIICHUS, CIEAYET JaTh OIl-
penelieHnecyObeKTa3eMeIbHOTO MPABOHAPYIIIEHUS, UM SIBJISIETCS JTUIO, TOCTHUTIIIEE
OTIPEIENICHHOTO BO3PACTa, ACECIIOCOOHOE, BMEHAECMOE, a TAKKE OPraHM3aIns .
HNuocTpanHble TpaxkaaHe, a TaKKe NPEANPUATHE C MNHOCTPAHHBIMA MHBECTULIASIMU
HapsAy C POCCUHUCKUMU IOPUIUYECKUMU U (PU3MUECKUMH JIUIIAMUA MOTYT BBICTY-
naTh CyObeKTaMu MpaBOHapyIIeHUN. ['ocynapcTBEeHHbIE OpPTraHbl U UX JOJIKHOCT-
HbIE JIUIA TAKXKE MOTYT ObITh IPUBJIEUYECHBI K OTBETCTBEHHOCTH B CiIy4yae Hapyllie-
HUA TpeOOBAaHMI 3aKOHOJATEIBCTBA MO PACHOPSIKEHUIO 3€MJIEM Ha MOJBEIOMCT-
BEHHOW TEPPUTOPHUH, O BblAA4€ MPABOYCTAHABIMBAIOIIUX JOKYMEHTOB Ha 3€MIIIO,
10 OCYIIECTBICHHUIO I'OCYAAPCTBEHHON PETUCTPALMM IIPAB HA 3€MIIK0 U CHEJIOK C
HEW, MO BEIAEHUIO I'OCYJAPCTBEHHOIO KOHTPOJSA 3a HCIIOJIb30BAaHWEM M OXPAHOU
3eMelTb, TOCYAAPCTBEHHOTO 3eMelIbHOro Kagactpa. 1o Yromosromy Kogexcy P®°
(manee — YK P®), ropuanueckoe U0 HE MOKET ObITh MIPUBJICUCHO K YTOJIOBHOM
OTBETCTBEHHOCTH. FOpuandeckoe U0 MOXKET ObITh MPUBJICYCHO K aJMHUHHUCTpA-
THBHOUW OTBETCTBEHHOCTH 34 HAPYIIEHUE 3€MEJIBHOIO 3aKOHOJATEIbCTBA TOJIBKO B
TOM CJIy4ae, €ClIi UIMEET MECTO COCTAB ITPABOHAPYILICHUS.

OOBEKTOM 3eMENBHOTO MPABOHAPYIIICHUS SBISETCS 3€MEJIbHBIN MPaBOIIOPS-
JIOK, LIE€JbI0 KOTOPOTO SABJISIETCS 00€CIeUYeHne OXpaHbl U PAlMOHAIBHOTO HUCIOJIb-
30BAHMSI 3eMeJIb, 3¢MEIBHBIX TIPAB U HHTEPECOB IOPHAMYCCKHUX JIHIL K IPAK/IaH".

[Ton 0OBEKTUBHOM CTOPOHOM 3€MENILHOTO MPaBOHAPYLIEHUS, M0 YTBEpPKIe-
HUO A. [l. AHMCMMOBaA, HYXHO IOHHUMAaTh IMPOTUBOIPABHOE JEsHUE (IIEWCTBUE
Wi Oe3feiicTBre), coBeplIaeMOe BOMPEKU TPeOOBAaHUSAM 3€MENbHOIO 3aKOHOa-
TENbCTBA .

Takum o0pa3oM, 3eMeNIbHOE MPABOHAPYIIIEHNE MOXKET ObITh COBEPIIICHO KaK
MyTeM aKTUBHBIX JEUCTBUHN, TaK U B pe3yJibTaTe Oe3aeiicTBus. B cogepxanue 00b-
€KTUBHOI CTOPOHBI, KPOME JI€SHUS, BXOJAT €IIE €ro OObEeKTHBHO-BPEAHbBIE MO-
CIEICTBUS W MPUUYMHHAS CBSI3b MEXAY ACIHUEM M HACTYNHUBIIMMH MOCIEICTBU -
mu. Kak cnpaBennuso noguepknyn B. . PomanoB, Bpen, npuunHsAEMbIA 3€MEIIb-
HBIM MPABOHAPYILIEHHEM, HOCUT KaK UMYIIECTBEHHBIN, TaK M AKOJOTHYECKUN Xa-

3XapI)KOB B. H. IOpunudeckasi OTBETCTBEHHOCTD 3a HEpaliOHAIILHOE HMCIONb30BaHUe 3eMenb // V3Bec-
tust Tynl'Y. Tyna, 2011. Y. 2, Bem. 2. C. 202.

*3emenbHOE MPaBo : yueOHUK st By30B / mox pea. C. A. Boromo6osa. M., 2008.C. 83.

® VromnoBHEI# Kojeke Poccmiickoit ®eneparmu ot 13 mons 1996 r. Ne63-®3 // C3 PD. 1996. Ne 25.
Cr. 2954,

®Cyxosa E. A. OTBETCTBEHHOCTb 3a IIPABOHAPYIICHNs B OOIACTH OXPAHbI U HCIIOIb30BAHHS 3eMeJlb : aB-
toped. auc. ... kaua. opua. Hayk. Caparos, 2005. C. 8.

"3emenbHOE mpaBo Pocenn : yaeGHuk / ox pex. A. IT. Arncumosa. M., 2011. C.196.
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pakTep, U oOpa3yercd NpU HAPYLICHHH 3aKOHHBIX MMYILIECTBEHHBIX HHTEPECOB
COOCTBEHHHMKA, BIIAJIENbIla, MOJIb30BaTelNsd WK apeHjaaTopa (Hampumep, 3arps3He-
Hre 3emin)’. [IpUYHHHAS CBSI3h MEKIY NPABOHAPYIICHHEM M BPEIOM IMOITBED-
KJIAeT, 4TO Bpe]l BOSHUK UMEHHO IO 3TOM MPHUUYKHE, a HE TI0 KaKOW-THO0 APYyTOil.

CyObeKTUBHAsI CTOpPOHA MPABOHAPYLIEHUSI XapaKTEPU3YyeTCs HAIMYUEM BU-
Hbl HapyLIUTENsA. 3EMEIbHbBIE MPABOHAPYIIECHHUSI MOTYT COBEPIIATHCS KAK YMBIIII-
JIEHHO, TaK U MO HEOCTOPOKHOCTH. MBI cuMTaeM, 4TO BUHA B (hOpME yMbICIIa UME-
€T MECTO TOTJa, KOT/1a U3 MOBEJECHUS JMIA BUIHO, YTO OHO CO3HATEJIBHO HaIlpaB-
JIEHO HA MpaBOHApyLIEHUE (HaIpHUMEpP, CAMOBOJIBHOE 3aHSATHE 3€MEJIbHOTO y4dacT-
Ka, CAMOBOJILHOE CTPOUTEILCTBO HAa 3€MEJIbHOM y4acTke). B ciydasx coBepiieHus
3€MEIBHOTO MPABOHAPYILIEHHUS 10 HEOCTOPOKHOCTH — B IMOBEACHUU JIUIIA OTCYTCT-
BYIOT 3JIEMEHTBI HAMEPEHHOCTH. 3€MEIBHOE NMPABOHAPYIIEHHUE IO HEOCTOPOKHO-
CTH HE HANPABJIEHO CO3HATEJIBHO HA IIPABOHAPYIIEHUE, HO B TO K€ BPEMS B MOBE-
JICHUU YEJI0BEKa OTCYTCTBYET JOJDKHAS BHUMATEIBHOCTh U OCMOTPUTENIBHOCTb.

[To muenuto E. A. 'oHuapoBoii, oO1Ienpu3HaHHBIMU B TEOPUH 3€MEIBHOTO
MpaBa BUJaMHU 3€MEJIbHBIX MPOTUBOIPABHBIX JACSHUN, UCXOAs U3 (HOpM IopUInYe-
CKOif OTBETCTBEHHOCTH, BICKYIIUX IOPHUIMICCKYIO OTBETCTBEHHOCTD, SBISIOTCS .

— JUCLUIUIMHAPHBIN ITPOCTYIIOK — IIPOTUBOIPABHOE, BUHOBHOE JIESIHUE, 110-
Csraolllee Ha 3eMEJIbHBIA MPaBOMOPSAOK B chepe TPYIOBOU JEATENbHOCTH, MPHU-
YUHAIOLIEE BPE/l 36MEJIBHBIM PECYPCaM.

— aIMUHUACTPATUBHBIN MPOCTYIIOK — MPOTUBOIPABHOE, BUHOBHOE JICMCTBHUE
(Oe3nelicTBUE) (PU3MUECKUX U IOPUAMYECKUX JIUII, CBA3aHHOE C MOJb30BaHUEM WIIU
pacnopspKeHHUeM 3eMJIeH, BBITEKAIOIIee U3 BIAJCHUS WM BPEMEHHOTO 00JIalaHus
Ha MHOM OCHOBAHMHU W BJIEKYIIEE HA OCHOBAaHWU 3aKOHA aJMUHUCTPATUBHYIO OT-
BETCTBEHHOCTb.

— YIOJIOBHOE MPECTYIUIEHHE — 3TO YIOJOBHO Haka3yeMoe, OOIIECTBEHHO
oracHoe JesiHue (feiicTBue win 6e3aeiicTBe), U STUMU MPU3HAKAMHU OHO OTJIHYa-
€TCS OT OCTaJbHBIX MpaBOHApyIeHU. CaMM K€ MPECTYIUICHUS OTJIMYAOTCSA IPYT
OT JIpyra CTENEHbI0 OOIIECTBEHHOW OMACHOCTH, YTO OTPAXKAETCS HA TAKECTU MEp
HaKa3aHUsl.

— rPaXKJAaHCKO-TIPABOBasi OTBETCTBEHHOCTh HACTYNAET B CIIy4yasX NPUYHUHE-
HUS MMYILECTBEHHOr0 yiepOa, MO3TOMY CYUIECTBYET IMOHATHE HMYILECTBEHHOU
OTBETCTBEHHOCTH, KOTOPAsi MOXKET ObITh CAMOCTOSATENILHON WM K€ MOXKET MpUMe-
HATBHCS HAPSIAY C YTOJOBHOM, JUCLUIIMHAPHON U aIMUHUCTPATUBHON OTBETCTBEH-
HOCTBIO.

Heo6xoaumo oTMETHUTH, B 3€MEIbHBIM 3aKOHOJATEIBCTBOM IMPEAYCMOTPEHA
CIEHHAJIbHAS OTBETCTBEHHOCTD, TAK HA3bIBAEMAsl 3€MEIbHO-TIPABOBAsI OTBETCTBEH-
HOCTb, NPEAYyCMaTPUBAIOIIAs CICHHAIbHBIE 3E€MEIBHO-TIPABOBBIE MEPBI, KOTOpas
OKa3bIBACTCS JIOMOJIHUTEIIBHOMN, CIEeNUaTbHON (POpPMOM OTBETCTBEHHOCTH 3a 3€-

8 Pomanos B. . CooTHomeHne TPAXKTAHCKOTO U IPUPOAOPECYPCHOTO 3aKOHONATENBCTBA II0 MCKaM O
BO3MEIICHUH Bpe/la, MPUYNHEHHOTO IPUPOIHBIM 00bekTaM // Poccuiickas rocturmst. 2011, Ne 2. C. 6.
QFOH‘IapOBa E. A. [IpoGieMbl HpUMEHEHHUSI HOPM 3€MEJIbHO-IIPAaBOBOM OTBETCTBEHHOCTH // [IpaBOBBIC
Bompockl HenpmwkumocTr. 2008. Ne 2. C. 8.
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MeJIbHBIE MTPaBOHApPYUIEHUA. B TO k€ BpeMsi OHa UMEET U BAXKHOE CAMOCTOATEIBHOE
3HaueHue. [lpu Oosiee AeTaIbHOM HW3YYEHHHM MAHHOTO BHJIAa OTBETCTBEHHOCTH,
MOKHO YTBEpXkKJIaTh, YTO 3€MEJIBHO-IIPABOBAasi OTBETCTBEHHOCTh CAMOCTOATENbHA,
COJICp’KAaHUE U TOPSIOK MPUMEHEHUS 3TUX MEpP YCTAHABIMBAETCS 3€MEJIbHBIM 3a-
KOHOJATeNbCTBOM. OHM UMEIOT MPUHYAUTENBHBIN XapakTep, OTIMYAKOTCA OT MEp
WHBIX BUJIOB IOPUANYECKON OTBETCTBEHHOCTU. OCHOBAHUEM JJII MPUMEHEHUS MEP
3€MEJIbHO-TIPABOBOM OTBETCTBEHHOCTH SIBJISIETCS HAPYILICHUE 3€MEIIBHOTO 3aKOHO-
narenscTBa. Bee n3noxkenHoe, nonaraetr B. B. BapakcuH noarBepk1aeT caMoCTosI-
TEJIbHBIN XapaKTep 3eMENbHO-TIPABOBOM OTBETCTBEHHOCTH .

Kpome Toro, B 3eMenbHOM KOJIEKCE PO (ganee — 3K P®) umerorcst HOPMBI,
MOCBSAIIEHHBIC TTPABOBOM CHieNU(pUKE MPEKPAIICHUS] U OTPaHUYCHUS MPaB Ha 3€M-
mo. U mb1 BuauM B3aumoeiicteue Mexay 3K P® u ['paxaaHCKUM KOJIEKCOM PO
(manee — 'K P®). Tak cratbsa 44 3K PD npsimo oTChIIa€T K HOpMaM, YCTaHOBJICH-
HBIM I'PAKIAHCKUM 3aKOHOJATENBCTBOM, a cTaThia 287 'K P®D, B cBOIO ouepep, OT-
ChUIAET K HOpMaM 3€MEIbHOr0 3aKkoHoAaTeNnbCcTBa. ColepKaHne NPaBOHAPYLICHUH,
Kak JICMCTBUH, MPOTUBOpPEUAIIUX TPEOOBAHUSAM MPABOBOM HOPMBI, a TaKXKe COJIEP-
AHHUE CAHKI[MHU, KaK MEphl TOCYJaPCTBEHHOTO BO3JAECHCTBUS HA TPABOHAPYIIUTENS,
JOJDKHBI OBITh 3a()UKCUPOBaHbI B 3aKOHE. Tak, colepKaHhe 3€MEJIbHBIX MPaBOHA-
PYIICHUN U CaHKIUMK 32 UX COBeplIeHHE 3a)UKCUPOBAHO B PA3IUYHBIX HOPMATHB-
HO-TIPAaBOBBIX M Moj3aKkoHHBIX akTaXx: B 3K P®, Konekce PO 06 apmMunHucTpaTHB-
HBIX HpaBOHapymeHH;IX13, YK PO.

Takum oOpaszom, cieayeT OTMETUTh, UTO, HECMOTPSI Ha OTPOMHOE 3HAYEHUE
3€MJIM, KaK OCHOBBI KU3HEACATEIBHOCTH JIFOJCH, KAYECTBO 3TOT0 HE3aMEHUMOTIO
JUTSI 4eTT0OBEYECTBA MIPUPOJHOTO O0BEKTA C KAXKIBIM TOJOM YXYJIIAETCs, YTO CO3-
JAaeT yrpo3y HaIMOHAJIbHOW 0€30MacHOCTH cTpaHbl. [lo-mpexxHeMy, Mo Hamemy
MHEHHIO, UMEIOTCSl MpOoOesbl B 3aKOHOAATeIbHOM 0a3ze. MHOrMe HOPMBI HEKOH-
KPETHBI, MEXaHU3Mbl UX pEai3alld HE MPEAYCMOTPEHbI, YACTh HOPMATHUBHBIX
IIPABOBBIX AKTOB MOPAJIBHO YCTapesia U HE COOTBETCTBYET PEAJIbHBIM YCIOBHSIM.
Kpome Toro, sddextuBHOE NMpUMEHEHHE CYIIECTBYIONIMX MPABOBBIX HOPM 3a-
TPYAHEHO B HACTOSAIIEE BPEMS M3-3a MPOTHUBOPEUUN MEKIY ICUCTBYIOIIMMU H
BHOBB IPUHSATHIMHU 3aKOHOJATEIIbHBIMU aKTaMHU.

10 Bapakcun B. B. IIpupononons3oBadue u oxpaHa okpysxarouieil cpenbl // [IpupomgooxpaHHas aesTeib-
HOCTh TPAaBOOXPAHUTENBHBIX OPraHOB (OpPraHM3allMOHHO-TIPaBOBbIE BOMpochl). ExatepuuOypr, 2012.
C. 202-203.

" 3emensHslil Koneke Poccuiickoit deneparuu ot 25 oxrabps 2001 r. Nel36-D3 // C3 Pd. 2001. Ne 44.
Cr. 4147.

12 I'paxxnanckuii konexe Poccutickoit denepaiiuu yacth nepsast ot 30 HOsOps 1994 1. Ne 51-D3 // C3 PD.
1994. Ne 32. Cr. 3301.

B Komeke PO 06 aIMHHHCTPAaTHBHBIX IPaBOHAPYIICHUX 0T 30 mxekabps 2001 r. Ne 195-03 // C3 PD.
2002. Ne 1 (u. 1). Cr. 1; 20147.
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B. C. baab:xkuaumaeBa,

cmyoenmka 4 Kypca
HIOA (¢p) AT'Tl PD

KomMepueckast TaiiHa M IPABOBOi PEe:KUM ee OXPaHbI

[IpeanpuHuMarenbcKas IeATeIbHOCTh, KaK U JIt00ast Apyrasi, TECHO CBsI3aHa
C UCMOJIb30BaHNEM UHGOpMAIINK, KoTopas siBisieTcs GpyHaaMeHToM 3P HEeKTUBHOTO
BeleHUs Jen. Ha coBpeMEeHHOM 3Tane pa3BUTHUS SKOHOMUKH B LENSX 3aLIUATHI OT
HEJI00POCOBECTHON KOHKYPEHIIMH CYIIECTBYET MOTPEOHOCTh B 3allUTE KOMMEpUe-
CKU 1ieHHOU uHpopmalruu. OnpeseneHre IpaBoBbIX OCHOB PHIHOYHON SKOHOMUKH
¥ BO3pacTaHue poju nHGOopMaIi BO BceX cepax *KU3HU MPUBEIIO K MOBBIIICHUIO
BHUMaHMS K JIaHHOM mpoOieme. BenencTBue yero Bo3HUKIIA HEOOXOAUMOCTD OTI-
peneneHns CBEICHHM, OTHOCSIIIUMXCS K KOMMEpPUYECKOW TallHE M MPaBOBOTO MeXa-
HH3Ma WX 3alUTHI.

[IpaBoBast oxpaHa OOIIECTBEHHBIX OTHOIIECHUMN, CBA3AHHBIX C CEKPETHOCTHIO
B cpepe mpealpuHUMAaTEIbCTBA CYIIECTBOBAJA €€ B TOPEBOIIOIIMOHHON Poccuu.
Jo nmavama XVIII B. B HameM rocy1apcTse CylIeCTBOBaiA JIMIIb TalHA TyXOBHOU
ucrnoBeau. Iletp I BnepBbie Ha 3aKOHOJATEILHOM YPOBHE YPETYJIMpPOBAJ TailHy, a
TaK)K€ OTBETCTBEHHOCTb 3a €€ pasriamieHue. OkoH4aTelnbHoe (popMUpOBaHHUE 3a-
KOHO/IATEJIbHOTO PEryJMpOBaHus TalHbI MpoucxoauT K cepeaune XIX B. O0 sTom
CBUJICTEIILCTBYIOT HOPMBI YJIO)KEHHUS O HaKa3aHUSIX OOIIErO OIMpeeICHHUS
(1845 1.), mpecnenoBaBiiKe pasrialieHHe KOMMEpPYECKOH (TOproBoi) TaWHBI B
YrOJIOBHO-IPABOBOM TIOPSIIKE

B coBerckuii miepuol KOMMeEpUECKasl TalHA MPU3HABAJIACH JIMILIb B IEPUOJT
HO3Ila, ogHako ¢ JTUKBUIAIMEH PHIHOYHBIX 3JIEMEHTOB BCE XO3SHCTBEHHBIC CyOh-
eKThI CTAJIA TOCYIAPCTBEHHBIMH, I0TOMY H TaifHa CTaja roCyIapCTBEHHOMN".

Cnenyer OTMETUTh, UTO BIEPBBIE JIETAJIbHOE ONpPEAEICHUE KOMMEPUECKOM
taitabl nosiBuiioch B 3akoHe CCCP ot 4 utons 1990 r. Ne 1530-1 «O mpennpusitu-
ax B CCCP» (ct. 33): «3TO HE SIBISIONIMECS TOCYAapCTBEHHBIMU CEKPETaMH CBe-
JI€HUs1, CBA3aHHBIE C MPOU3BOACTBOM, TEXHOJIOIMUYECKON MH(pOpMaLUe, yrnpaBiie-
HUeM, (MHAHCAMU U JIPYrod NesSTEIbHOCThIO MPEANPUATUS, pasriaiieHue (mepe-
Jada, yTeduka MHQpOpMaIuu) KOTOPhIX MOXET HAHECTH yIiepO ero I/IHTCpecaM»3.
CornacHo 3TOMy MOHATHIO, KOMMEpUYECcKasi TailHa — 3TO, BO-TIEPBBIX, CBEJICHHUS, HE
OTHOCSIIHMECS K TNOCYJapCTBEHHOW TalHE. BO-BTOPBIX, 3TH CBEACHHS CBSA3AHBI C
JEATETLHOCTHIO MPEANPUSITHS, TI0]T KOTOPHIMH TOHUMAJIHCh X035 HCTBEHHBIE CYO'h-
€KTHI C MpaBaMH IOPUIUYECKOTO JIMIIA, CIEAOBATEIHLHO, OOBEIUHECHUS FOPUIAY -
CKUX JIMI] ¥ UHIUBUIyaJIbHBIC PEANPUHUMATEINN, COTJIACHO 3aKOHY, HE MOTJIH 00-
Ja7aTh TAKUMU CBEICHUSIMH.

! fIxosen E. H. CBoeoGpasue coep:KaHUs H OCHOBHBIE HCTOPHUECKHE STAIlbl PA3BUTHS KOMMEPUYECKOI
TaliHel B Poccun // Poccuiickas roctunms. 2013. Ne 7,

’TocreB Y. M. 3ammra KOMMepUYecKO# TaifHbl: MCTOPHMS H COBPEMEHHOCTH [DNEKTPOHHBI pecypc.
URL : http://www. it2b. ru/it2b3.view3.page77.html (gara obpamenus: 24.08.2009).

3Benomoctu CHJT CCCP u BC CCCP. 1990. Ne 25. Cr. 460.
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C npunsitueM B 1994 r. I'paxxnanckoro kojaekca P® (manee — 'K PD), un-
dopmaiysi OTHOCHIIACh K O0OBEKTaM IPaKJAHCKUX IpaB, a KOMMeEpuecKas TaiiHa
Obl1a OTHEeCeHa K BujaaM uHdopmarnmu (ct. 128 B pea. no 2008 r.). Taxxe B c1. 139
I'K P® (B pea. no 2008 r.) 6buI0 CKa3aHO, YTO «HUH(pOpMAIUs COCTaBisieT <...>
KOMMEPYECKYIO TallHy B cily4ae, Korja nHGopMalus UMeeT AeUCTBUTENbHYIO WIH
MOTEHIUAIbHYI0 KOMMEPUYECKYIO LIEHHOCTh B CHUJIy HEHU3BECTHOCTH €€ TPEThUM
JUUaM, K Hel HeT CBOOOJHOrO JOCTyIla Ha 3aKOHHOM OCHOBaHWH, U 00JIaJaTelb
MH(OPMAINH PUHIMAET Mephl K OXpaHe ee KOH(DHICHIMAIbHOCTI» . B cBs3H ¢
npuHATEIMU B 2008 1. n3meHeHussMu, coBpeMeHHblil ' K P® He cogepKuT noHATUs
KoMMmepueckoi TaiiHbl. OqHako B cr. 1465 I'K ykazaHo, 4TO CEKpeTOM MpOU3BOJI-
cTBa (HOY-Xay) MPHU3HAIOTCS CBEACHHS JIOOOro XxapakTepa (IIPOM3BOJCTBEHHBIC,
TEXHUYECKUE, YIKOHOMUYECKHE, OPraHU3allMOHHbIE U JPYTUE) O pe3yjbTaTax WH-
TEJJICKTYyaJIbHOM JEATENIbHOCTH B Hay4YHO-TEXHUYECKOU cdepe U 0 crocodax ocy-
IIECTBJIEHUS NMPOPECCUOHATBHON AESITENbHOCTH, UMEIOIINE JEHCTBUTENBHYIO WU
NOTCHIIMAIBHYI0 KOMMEPUYECKYIO LIEHHOCTh BCIIEJACTBUE HEU3BECTHOCTH UX TPETh-
UM JIMIIAM, €CJIM K TaKUM CBEJICHUSIM y TPETHUX JIUIl HET CBOOOJHOIO JIOCTyIa Ha
3aKOHHOM OCHOBAaHHMH U 00JIaJjaTellb TAKUX CBEICHUM MPUHUMAET Pa3yMHBIE MEPbI
JUTSL COOTIOACHUS X KOH(DUICHIIUATBHOCTH, B TOM YHCIIE TTyTeM BBEJCHUS PEKU-
Ma KOMMEpPUYECKO! TailHbl. B mpeablayieil pefakiuy JaHHOM CTaThbu COOJIIOJIEHHE
KOH(PMICHIIMAIBHOCTH MPEAYCMATPUBAIIOCH TOIBKO IyTEM YCTAHOBJIECHUS pexXUMa
KOMMEpYECKON TalHbI, 0€3 OrOBOPKH «B TOM YHCIIE», YTO BBI3bIBAJIO MHOTOYHC-
JIEHHBIE CHOPBI B HAYYHOH JIUTEPAType, MOCKOIBbKY CEKPEThl MPOU3BOJACTBA (HOY-
xay) npu OyKBaJIbHOM TOJKOBAHUH 3aKOHA OTOXKIECTBISUIUCH C MH(pOpMaInel, co-
CTaBJIAOLIEH KOMMEPUYECKYIO TallHY, MIOHATUE KOTOPOW PACKPBIBAETCS B II. 2 CT. 3
®enepanbHOro 3akoHa ot 29 urons 2004 r. Ne 98-03 «O koMMmepueckoil TaiiHe»
(manee — 3akoH Ne 98-®3). Takxke cyliecTBoBajia TOYKa 3pEHUS, COTJIACHO KOTO-
poii CeKpeT MpOoM3BOJCTBA (HOY-Xay) M MH(OpMaLMs, COCTaBISIONIas KoMMepye-
CKyI0 TaliHy, COOTHOCATCS KaK 4acThb U 1I€JI0€, MOCKOIbKY PEKUM KOH(PHUICHLIH-
ATHbHOCTU MH(POPMAIIUKA MOKET OBITh BBEJICH HE TOJHKO B OTHOIICHUH HOY-Xay, HO
U CIHCKa KJIUEHTOB, (pHAHCOBOW MH(MOPMAIIMU O COBEPIIEHHBIX KOMMEPYECKUX
CHENKaX U UHBIX CBEJCHUI.

[IpencraBngeTcs MpaBUILHOW MO3UIMA, COIVIACHO KOTOPOU BBILIEITPUBEACH-
HbIE MOHATHUS HE SBISIOTCS HU TOXAECTBEHHBIMH, HA YacThIO U 1enbIM. [Ipu co3-
JAHUU CEeKpeTa MPOU3BOJCTBA BHYTPU OpPraHU3ALMM OH CTABUTCS Ha OyXrairep-
CKMI y4YeT B KaueCTBE HEMATEPHAIbHOIO AKTHBA, TAKOTO MOpsAKa JJIsl MHOW WH-
(dopmairu, COCTaBIAIONIEH KOMMEPUECKYIO TailHy, He npeaycMoTpeHo. Kpome To-
ro, MpaBo Ha HOY-Xay, B OTJIMYUE OT MH(POPMALIMH, COCTaBIAIOIICH KOMMeEpue-
CKYIO TallHy, OTHOCUTCSI K MCKJIIOYUTEIbHbIM IpaBaM. Ha Hamn B3risia, JaHHbIE
MOHATHS SBJISIIOTCS MEPECEKAIOIIUMUCS TOJBKO B CIIy4ae YCTAHOBJICHUSI TaKOIO
peXuMa, U 3TO BBIPAXKAETCSI B COBEPUICHUWU NEpPEUYUCIeHHbIX B CT. 10 3akoHa
Ne 98-D3 obs3aTenbHBIX ACUCTBUI OOnamareneM KoHGUIEHIIMAILHOW HHpOpMa-
LIMM U OTBETCTBEHHOCTH 3a Pa3MIAlIEHWE KOMMEPYECKOM TaWHbl. JTO MOATBEP-

* I'paxxnanckuii koxeke P® // CIIC « TapasT.
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XKIAeTCsl BHECEHUEM M3MeHeHul B cT. 1465 'K P®, B cOOTBETCTBHM C KOTOPBIMU
TENeph PEKUM KOMMEpPYECKOM TaliHbl B OTHOLIEHUHM HOY-Xay YCTaHaBIIMBAETCH,
CyJsl TIO BCEMY, IO YCMOTPEHHUIO MpaBoobagarens. CieayeT OTMETUTh, 4TO 3a Ha-
pYyLICHHE TpaBa HA KOMMEPYECKYH0 TalHY 3aKOHOM YCTAaHOBJIEHA T'Pa)KIaHCKO-
paBoBas, AUCLUIUIMHAPHAS, YTOJIOBHAS, aIMUHUCTPATUBHASL OTBETCTBEHHOCTb.

B cBsi3u C pasrpaHUYECHHEM MOHITUN «KOMMEpYECKash TallHa» M «CEKPEThI
npousBojicTBay B 'K PD oTcyTcTBYIOT crienialibHble HOPMbI 00 OTBETCTBEHHOCTH
3a pasriaiieHne UH(QOopMaluu, COCTABIAIONIEH KoMMepUecKyto TaiiHy. OaHako, B
4. 3 cT. 14 3akona Ne 98-®3 ykazaHo, 4TO OpraHbl rOCy/1apCTBEHHON BIIACTH, UHBIE
OpraHbl, OpraHbl MECTHOTO CaMOYIIpaBJEHUS, MOJYYMBIINE JOCTYN K HMH(Opma-
I[MU, COCTABJISIONIECH KOMMEPUECKYIO TallHy, HECYT mepen obnanareneM uHpopMa-
I[N, COCTABJIAIOIMIE KOMMEPUECKYIO TalHYy, IPa)KAaHCKO-IIPABOBYIK) OTBETCTBEH-
HOCTh 3a pa3rJlallCeHUE WM HE3aKOHHOE HCIIOJIb30BAaHUE 3TOM HMH(OpMalUU HX
JIOJKHOCTHBIMHU JIUIIAMU, TOCYaPCTBEHHBIMU WJIM MYHUITUIIAIBHBIMU CITYKaIlTUMU
yYKa3aHHBIX OpPraHOB, KOTOPBIM OHA CTajla U3BECTHA B CBS3M MMM JIOJKHOCTHBIX
(ciyxeOHbIX) 00s3aHHOCTEH. AHAMU3 Cy1eOHOM MPAKTUKU MOKa3all, YTOMOA00HbIE
Jiena BCTPEYAIOTCS JTOBOJIBHO PEAKO M 3a4acTylO0 CYJ OCTaBJsET 3asBiIeHUE 0e3
ynosnerBopenus. Tak, OOO «TH/-Ctpolirenepamus» oOpaTHiioch B CyJ C 3asB-
JICHWEM Ha HEMPaBOMEpHbIE JEHUCTBUS JOJKHOCTHBIX JIUI] — COTPYAHUKOB YIIpaB-
JISHUS TI0 HAJIOTOBBIM MpecTymieHusM Y BJl o <aapec>. B xone OPJ] 6b111 u3bs-
Thl KHUTU MPOAAXK, KYPHAIOB-OPJIEPOB U CUCTEMHBIX OJIOKOB, TEM CaMbIM Hapy-
nieHa cratbs 6 3akoHa «O kommepueckoil TaiiHe». Cyl MOTMBUpPOBAJ OTKa3 clie-
TyIOIIMM 00pa3oM: B XoJie MpoBeJeHUsI Bcex ykazaHHbIX OPM, coTpyaHuku Mu-
JUIHAA MOTYT MPOU3BOJIUTH U3BITUE JTOKYMEHTOB, IPEAMETOB, MAaTEPUAJIOB U CO-
oGutennit. TakuM 06pa3zoM, IPH MOTYYSHHH TAHHBIX O TOM, YTO OPraHM3aIHs AN
(bu3MYecKoe U0 TOTOBUTCS, COBEPILAET UM COBEPIIMIIO MPECTYIJIEHUE 3KOHO-
MHYECKOW WJIM HAJIOTOBOM HANpaBieHHOCTH, COTpyAHUKA Y BOII nnu YHII umerot
IIPAaBO B paMKax YTOJIOBHO-NIPOLECCYAJIbHOIO Kojekca PO n deaepaibHOro 3ako-
Ha oT 12 aBrycta 1995 r. Ne 144-®3 «O06 omnepaTuBHO-PO3BICKHOMN JIEATEIBHOCTI
(aKTHYEeCKH MPOBECTH NPOBEPKY JEATEIbHOCTH CYOBEKTOB MpPEANPUHUMATEIb-
CKOIf JeSTeTBHOCTH .

JlucruninHapHOH OTBETCTBEHHOCTU 3a pasriialieHrue KOH(GUIEHIUATbLHOM
KOMMEPYECKU 3HAYUMOU WH(OpMAIUK MoIeKaT paboTHUKK opranu3anuu. K me-
paM Takoil OTBETCTBEHHOCTH OTHOCHUTCS YBOJIBHEHHE 110 OCHOBAHMIO, MPETyCMOT-
penHoMy 1. 6 4. 1 ct. 81 TpynoBoro konekca P® (manee — TK P®), — pacropxe-
HUE TPYIOBOTO JIOTOBOPA 1O MHUITMATHBE pabOTOATENS B CBS3H C pas3TiallicHuEM
OXpaHseMO 3aKOHOM TaWHBI (TOCYIapCTBEHHOW, KOMMEPUYECKOU, CIIy>)KEOHOW H
WHOI), CTaBUIE W3BECTHOW PabOTHUKY B CBSI3U C HCIIOJHEHHEM UM TPYAOBBIX
oOs3aHHOCTEH. Jljis TOro, YTOOBI perieHre 00 yBOJIbHEHUH PabOTHUKA SBIISIIOCH
000CHOBaHHBIM, PabOTOAATETIO CJIEAYET COOMIOCTH Bce HOPpMBI 3akoHa Ne98-D3,

>06 OmepaTHBHO-PO3BICKHON IESTeNbHOCTH : (exep. 3akoH or 12 aBrycra 1995 Ne 144-®3 : pex. ot
21.12.2013 // C3 Pd. 1995. Ne 33. Cr. 3349.

SURL : https://rospravosudie.com/court-aginskij-rajonnyj-sud-zabajkalskij-kraj-s/act-102175294/ (mata
obpamenus: 20.01.2015).
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o(pUIMaTBHO BBECTH PEKUM KOMMEPUECKOW TaliHbI U J0Ka3aTh, YTO pasrialiaemast
uH(popMaIs JeHCTBUTEIHLHO COCTABIISIA KOMMEPUECKYIO TallHy U YTO paOOTHUKY
OHa M3BECTHA B CBSI3U C MCIIOJHEHUEM UM TPYJOBBIX 00si3aHHOCTEH. Takue ycio-
BUs nipeaycMoTpeHbl mMyHKTOM 43 IlocranoBinenus [lnenyma BepxoBHoro Cyna
P® ot 17 mapra 2004 r. Ne 2 «O npumenennn cynamu Poccuiickoit @enepanuu
Tpynosoro Koxekca Poccuiickonn @enepanum». Mexay tem Ilonoxxenune o KoM-
MEpYECKOI TailHE HE OTHOCHUTCS K 00s13aTEIbHBIM JIOKAJbHBIM aKTaM, HO MPHU €ro
OTCYTCTBUH YBOJUThH COTPYJHHUKA 3a pasrialleHue OyJeT 3aTpyaHuTesbHo. Kpome
TOr'0, YBOJIUTh IO ATOMY OCHOBAHUIO MOXHO TOJIBKO TOI'O COTPYAHHUKA, KOTOPBIN
MMeEEeT J0CTYyN K MH(POpPMalUH, COCTABIISIIONIE KOMMEPUYECKYIO TallHy B CBSI3H C
WCIIOJTHEHUEM JIaHHBIM PaOOTHUKOM CBOUX TPYAOBBIX oOs3aHHOCTEH. [pyroi
po0JIeMOid, CBA3aHHOW C OXpPaHOM KOMMEPYECKON TaWHBI, SIBISETCS COXpaHEHHE
PaOOTHUKOM TMOJYYEHHBIX 3HAHUW U OMbITA. A TPEANPUHUMATENHCKAS JCSITENb-
HOCTb B COBPEMEHHBIX YCJIOBHUAX XapaKTEPU3YeTCs TEKYy4eCThIO KaapoB. Bompoc
UCIIOJIb30BaHUSI paOOTHUKAMU TaKUX OCTATOYHBIX 3HAHUM HE YPEryJIUpOBaH B J0C-
TATOYHOM CTENEHU B POCCUIMCKOM 3aKOHOAATENIbCTBE. B mpeapiaymien pemakuuu
3akona Ne 98-®3 npenycmaTpuBanach 00513aHHOCTh PaOOTHUKA COXPAHATH B Taii-
HE CBEJCHMS, COCTaBIIOIINE KOMMEPUYECKYIO TaliHy, B T€YEHUE TPEX JIET C MO-
MEHTa IIPEKPALLECHHS TPYIOBOro Aoropopa. Cermvac JaHHBIM BOIIPOC PETYIUPYETCS
JIOKaJIbHBIMH aKTaMHU.

CoTpyIHMKH OpraHM3alMM HAPANY C JUCHHUIUIMHAPHOW OTBETCTBEHHOCTBHIO
HECYT U MaTE€pHUaJIbHYI0, KOTOPAs MPEAIONaracT BO3MENIEHUE JIUIIb IPSMOTO JeH-
CTBUTEIBHOTO ylep0Oa (ymyleHHas BbIr0/1a HE BO3MEILAETCS).

3a HE3aKOHHBIE ITOJIYYEHHE U PA3IIIALICHUE CBEACHUMN, COCTABISIOMINX KOM-
MEPUYECKYI0, HAJIOTOBYIO MJIM 0AHKOBCKYIO TallHYy YTOJIOBHBIM KojekcoM P® mpe-
IyCMOTpeHa 0TBeTCTBEHHOCTH (cT. 183)". CocTaB 3TOr0 MPECTYIUICHHS CUMTACTCS
OKOHYEHHBIM TOTJIa, KOTJa JaHHbIE CBEACHMsI ObUIM HE MPOCTO MOJTYUYEHBI, a CTAJIH
M3BECTHBI BUHOBHOMY JHIy . K HE3aKOHHBIM croco0am COOGHpaHHs CEKpPETHOI
MH(POPMAIIMU OTHOCST MOAKYTI, YyTPO3bl, MOXUIIEHHE JOKYMEHTOB, B TOM YHCIIE C
UCIIOJIb30BaHUEM CIIELUATIbHBIX TEXHUUECKUX CPEJCTB U UHBIE CIIOCOOBI.

AJIMUHUCTpaTUBHAas OTBETCTBEHHOCTh mpemycMmorpeHa cT. 13.14 Kopekca
00 aJIMUHHUCTPATUBHBIX MpaBoHapylieHusx PD, rae ykazaHo, 4TO pasriaiieHue
uH(pOpPMAIMU C OTPAaHUYECHHBIM JOCTYIIOM (32 UCKIIOYEHUEM CIIy4aeB, €CIU pas-
rIallleHue Takod MH(OpPMAIUU BJIEYET YrOJOBHYIO OTBETCTBEHHOCTH) JIULIOM, MO-
JYYUBILIUM JIOCTYI K TAKOW MH(POPMALIUU B CBSI3U C UCIIOJIHEHUEM CITY>KEOHbBIX HIIN
npoeccHOHaNbHBIX O00S3aHHOCTEW BJIEUET HAJIOXKEHUE aJMUHUCTPATHUBHOTO
mrpada Ha rpakaaH B pa3Mepe OT MATUCOT pyOJiel 10 OAHON THICSYH, a Ha JTOJIXK-
HOCTHBIX JIHI[ — OT YeTHIPEX THICSY [0 IISATH ThICSY pyOueii'.

"Vronoeusiii kogeke P® ot 13 mrons 1996 r. Ne 63-®3 (pex. ot 03.02.2015) // C3 Pd. 1996. Ne 25.
Cr. 2954.

8 Kne6anos JI. P. He3akoHHOE TOTydYeHHE CBEICHMH, COCTABISIONNX KOMMEPYECKYO, HATOTOBYIO HIIH
0aHKOBCKYIO TaiHy: 0coOeHHOCTH KBanubukaiuu / Bectauk Omckoro yHuepcutera. Cepus «[IpaBoy.
2014. Ne 2 (39). C.178-183.

Koxeke Poccuiickoii denepani 06 aJMUHUCTPATHBHBIX MPAaBOHAPYIICHUsX oT 30 mexabps 2001 r.
Ne 195-@3 : pen. ot 12.02.2015 // C3 P®. 2002. Ne 1 (u. 1). Cr. 1.
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Takum 00pazom, MOKHO MPUWTH K BBIBOJY O TOM, YTO CYUIECTBYET PsiA
npobsieM B MPAaBOBOM PETYIUPOBAHHHM KOMMEPUECKON TalHBI, OJIHAKO MPU 3TOM
MOHATHE KOMMEPUYECKOW TalHbl B Poccuu CymiecTBYeT JOBOJBHO MPOIOIKUTEIb-
HOE BpPEMS M IPETEPIIENIO PsAX U3MEHEHHU. [ 0CyapCcTBOM yCTaHOBISAIOTCS MEPBI
OTBETCTBEHHOCTH 3a HapyILICHHWE PEXMMA TaKOW TalHbl. B CBs3M ¢ mocnenHen pe-
nakuuet ['K PO mpencrasnsercs, yTo MH(pOpMaIUs, COCTABIAIONIAs KOMMEpUe-
CKYIO TallHy M CEKpeT MPOMU3BOJCTBA (HOY-Xay) HE SBISIIOTCS TOXKIECTBEHHBIMHU,
OJIHAKO TEPECEKAIOTCS, B CIIy4ae BBEJICHHS pEKMMa KOMMEPUYECKOM TallHbI MPaBo-
oOnanareneM HOy-xay. Ho cTOMT 3aMeTUTbh, YTO CEKPET MPOU3BOJCTBA IJIsl CyOb-
€KTOB MPEANPUHUMATEIIBCKON NIESITENBHOCTH, KaK IMPaBUJIO, UMEET HE MEHBIIEE
3HAUCHUE U HYXJAaeTcs B HaUOOJIbILIEH IPABOBOM 3aIlIUTE CO CTOPOHBI TOCYapCT-
BA.

T. H. baraeBa,

cmyoenmka 4 kypca
HIOU (¢p) AT'Il PD

IIpo6seMbl HCIIOJIBL30BAHNS CUCTEMbI BHI€OKOH(EPEeHLICBA3N
B apOUTPAaKHBIX CyaX

OpHa U3 TpyIHOCTEN, BO3HUKAIOIINX B IPAKTUKE apOUTPAXKHBIX CY0B — 3TO
OTCYTCTBHE B CyJI€OHOM 3acelaHuu KOro-i1u0o U3 JIMIl yJacTBYOIIUX B Aene. Yac-
TO 3TO MPOUCXOAMUT M3-3a TOrO, YTO CTOPOHA MJIM CTOPOHBI HaXOIATCS HA 3HAYU-
TEJIBHOM PACCTOSHUM OT CyJd, PAaCCMATPUBAIOLLETO JIE€JI0, @ TAKKE CTOMMOCTD J0-
poru Juisi CTOPOHBI MOXKET ObITh BeCbMa 3aTpaTHOW. EMMHCTBEHHBIM BBIXOJIOM M3
CJIOUBIIEHCS CUTYallMM MOXET ObITh MPUMEHEHHE BUICOKOH(DEpEHUUN ISl U C-
TAHIIMOHHOT'O YYacCTHs B CyJI€.

[Toctanosnenue I[lnenyma Briciiero Apoutpaxknoro Cyna P® ot 17 ¢es-
panst 2011 r. Ne 12 «O HekoTOpBIX BOMpOCax MPUMEHEHHsS] ApPOUTPAKHOIO MPO-
neccyanpHoro kogekca Poccniickon denepanyu B perakunu PenepanbHOro 3aKko-
Ha oT 27.07.2010 Ne 228-®3 "O BHeceHHMH M3MEHECHHN B ApOUTPaKHBIM MpoIec-
cyalibHbIN Koziekc Poccutickoilt @enepaunn'» pasbsCHAET, YTO C UCIOJIb30BAHHEM
CUCTEM BHJICOKOH(EPEHIICBA3M CYJ MOXET 3aciyllaTb OOBSICHEHHUS JIMII, y4acT-
BYIOIIMX B JI€JI€, CBUACTEIBCKUE MOKA3aHUs, IMOACHEHUS JKCIIEPTa IO €0 3aKJII0-
YEHHUIO U OTBETHl Ha JIOMOJHUTENIbHBIE BoMpockl. Kak BuAHO chepa mpUMEHEHUs
JAHHOU TEXHOJIOTUU B apOUTPaKHOM TpoLIecce JOCTATOYHO HIUPOKA.

B npakTuke CylmecTBYOT MHEHHUs, YTO MPU HCIOIb30BAHUU JAHHOIO CIO-
co0a MpHU PacCMOTPEHUHU U Pa3pelICHUH Jesia UMEETCsl CYLIECTBEHHbIM HEIO0CTa-
TOK, @ IMEHHO OTCYTCTBHE BU3yaJIbHOTO KOHTAKTa KaK MEXIY CYJOM U CTOPOHOU,
TaK U MEXIy BCEMHU YYaCTHUKaMHU Iporecca. Tak, Hanpumep, COTpyIHUK Briciie-
ro apoutpaxuoro cyaa JposznoB Urope AnekcanapoBud, cuutaeT: «Cyaps npu
OLIEHKE J10KAa3aTeJIbCTB OPUEHTUPYETCS, B TOM UYHCIIE, U HA CBOE JIMYHOE BOCIIPH-
arue. [lpu oOuieHnn yepes TeaeBU30p 3a4acTyt0 HEBO3MOXKHO OINPENEIUTh, TOBO-
PUT JIM YEJIOBEK MpaBAy». Takoil moaxo/ Helb3s cuuTaTh 000cHOBaHHBIM. CoBpe-
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MEHHBIE TEXHOJOTMU O0ECHeuMBalOT KaueCTBEHHYIO Mepeaady H300pakeHus U
3ByKa. K ToMy e, cya IHOJKEH NpU BBIHECEHUM PELICHUS OCHOBBIBATHCS Ha BCE-
CTOPOHHEM H TOJHOM PAacCMOTPEHHMH JOKA3aTEIbCTB IO ACIY U Ha MPaBUIBHOM
npuMeHeHuH 3akoHa. CreoBaTenbHO, (AKT TUCTAHIIMOHHOTO OOIICHUS C JIUIIOM,
YyYacCTBYIOIIUM B JIeJI€, HE MOXKET CEphE3HbIM 00pa30M IMOBJIUATH Ha PELICHUE CY-
JbM Y HA HA3HAYCHUE HAKA3aHMUS.

Taxoke CymecTBYIOT MHEHUS, YTO BUICOKOH(PEPEHIT-CBA3b HEOOXOIUMO HC-
II0JIb30BaTh TOJIBKO B TOM CIIy4ae, €CIM PacCMaTpUBAIOTCS MEXPETHOHAIBHBIC
CIIOPBI, TaK KaK 3TO COOTBETCTBYET HA3HAUYECHUIO JAHHOW TE€XHOJIOTMH, LEIb KOTO-
POl — CHIDKCHHE CyIeOHBIX H3EpKEK CTOPOH . OIHAKO apOUTPaKHBIN POLECCY-
aJbHBIA KOJAEKC HAIPSAMYIO 3aKpEHU OCHOBAHMS, 10 KOTOPBIM CYJ JOJDKEH OTKa-
3aTh B YAOBJICTBOPEHUH XOJATANCTBA O PACCMOTPEHUHU Jeja C IPUMEHEHUEM BU-
NeOKOH(EPEHIICBSA3HU: 1) OTCYTCTBUE TEXHUYECKON BO3MOXKHOCTH JIJISl Y4acTHUsl B
CylieOHOM 3acelaHUM C UCIOJIb30BAHUEM CUCTEM BUICOKOH(EPEHII-CBS3H; 2) pas-
OMpaTeNbCTBO JieJia OCYIIECTBIISETCS B 3aKPHITOM CyJeOHOM 3acenanuu. [loaTomy
TaKO€ TOJKOBAaHUE 3aKOHA HE SABJISIETCS MPABUIBHBIM.

N3 nonoxkenuii ct. 153.1 crenyer, 4To B ciiyyae yJIOBJIETBOPEHHS XOJaTaii-
CTBa apOUTPAKHBIN CyJ, paCCMATPUBAIOIINK €0, OpydyaeT apOUTpaKHOMY CY-
1y, IPU COIEUCTBUU KOTOPOTO 3asiBUTEIb CMOKET Y4aCTBOBATh B TAKOM CYI€OHOM
3acelaHuH, OPraHU3alUI0 BUICOKOH(EPEHICBA3U, O YEM BBIHOCUTCS OIpejelie-
Hue. Cyaps 10 MECTY HAXOXKJICHUSI YYACTHHUKA Ipolecca, 3asBUBIIETO0 XOAATalCT-
BO 00 y4aCTUHU B 3aC€JaHUU IMyTEM MCIOJIb30BAHUSI CUCTEM BHUJICOKOH(DEPEHIICBSI-
34, MPOBEPSIET SIBKY B CYJAEOHOE 3acelaHMe JIML, YYaCTBYIOIIUX B J€Ne, UX Npe-
CTaBUTEJIE W HMHBIX YYACTHUKOB apOUTPA)KHOIO TMpOIllecca, YCTaHABIMUBAET HX
JINYHOCTHU U TPOBEPSET IMOJIHOMOYMS, BBIACHSIET BOIPOC O BO3MOXKHOCTH UX ydYa-
CTHUSl B Cy/IeOHOM 3aceflaHuH, IMOCJIE Yero B CyIeOHOM 3acellaHuy HE y4acTBYET U
yIajsieTcs U3 3ajia MpoBeAeHus BuieokoHbepeHIuu. Ho He uckioueHa curyarus,
B KOTOPOU MOTpeOyeTCsl HETOCPEACTBEHHOE yUacTue Cy/IbU, HapuMep, Mpu ycra-
HOBJICHUU MOPSIAKA B 3aJI€ CyZa, B 3TOM CIy4ae HaJIUYUE TOJIBKO «YIaJIECHHOIO CY-
JIbI» MOXKET OBITh HEJTOCTATOYHO.

CymiecTByeT MHEHHUE, YTO (PYHKIIUHU, BO3JIOKEHHBIE HA CYJBIO IO MECTY Ha-
XOXKIACHUS 3asBUTEIISA, MOKET PEAIM30BaTh MOMOIIHUK CYJIbU WA CEKPETAPh, TaH-
HbI€ JIOJDKHOCTH 3aMEILAl0TCs JIMIIAMH, UMEIOUIMMU BhICIIEE IOPUANYECKOoe 00pa-
30BaHUE U CTaX PabOTHI MO HOPUIUYECKON CIEIHAIBHOCTH, MOATOMY MOTYT BbI-
MOJIHATH JaHHYIO padoty. s 3Toro HEoOXOAMMO BHECTH WU3MEHEHUS B ApOUT-
PaXXHBIN MPOLECCYATbHBIN KOZeKC’,

He pa3spemien Bonpoc o npupoje nanHoro macerutyra. Y. 2 cr. 153.1 AIIK
TOBOPUT O TOM, YTO CYJl BBIHOCUT OIpEAEIeHUE B COOTBETCTBUU cO cT. 73 AIIK

! Hexpectbsinos JI. C. Mcronb30BaHie CHCTEM BHICOKOH(EPEHICBI3H B apOuTpaxkHoM mporecce // Ap-
ourpaxnsie criopbl. 2011. Ne 3. C. 132.

2 ApGuTpakHBIiT MpoIecCyanb bl Koaeke Poccmiickoii deneparmu ot 24 uroms 2002 r. Ne 95-03 // CIIC
«Koncynprantllnrocy.

® PemerHnkoBa U. B. C BBeneHneM 3JIEKTPOHHOTO MPaBOCYAMS CYyAONPOU3BOACTBO MEPEHIET HA COBCEM
HHOM ypoBeHb pa3Butus // 3akon. 2011. Ne 2. C. 10.
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P®, eciin ynoBIETBOPSAET XOAATAMCTBO O PACCMOTPEHHUH J€a C UCIIOIb30BAHUEM
CHCTEeMbI BUJeOKOH(DepeHIcBsI3u. Tak kak cooTHocuTcs ucrnonb3oBanne CBKC ¢
MHCTUTYTOM Cy/1€0HOTO MOPYYEHHUS?

PemernukoBa W.B. mumer, 4To «camo MpoBeACHHE BUACOKOH(PEPECHIICBSIZH
oopmiieHO Kak cyneOHOE OpyUYEHHUE, MO €ro MpaBujaM, YTO B MPHUHIIUIIE BEPHO,
HO BCE-TaKu ATO HE JI0 KOHIa cyaeOHoe nopydeHuey». O.B. UepenmanoBa cuuraer,
4YTO «MOpPY4YEHUE 00 OpraHU3alMH U MPOBEJACHUU BHUICOKOH(DEPEHIICBI3U — ATO
0COOBIi BHI MOPYYCHHS, KOTOPOE HMEET CICHHANBHOE PEeryIHpOBAHHE» .
[O. B. I'ma30B yka3bIBaeT Ha psl MPOLECCYyAIbHBIX KOJUIM3HM, BO3ZHUKAIOIINX B
CBsi3U ¢ npuMeHeHueM npaBui cr. 73 AIIK PO npu opranuzanuu ydactus B CY-
neOHOM 3aceJaHuH ITyTEM HCIIOIb30BaHUS CBKC>.

OTU J1Ba MHCTUTYTa CYILIECTBEHHO pa3iuyaroTcs. MHCTUTYT cyneOHoro mo-
pYy4YEHHUS PErIaMeHTHPYET BOIMPOCHI, CBSI3aHHBIE C MPEJICTABIEHUEM U UCTPEOOBa-
HUEM JoKa3zaTenbcTB, Toraa kak CBKC perynupyer o0ecrieueHue mpasa Jiuil, yKa-
3aHHbIX B 4. 1 cT. 153.1 AIIK P®, yyacTBOBaTh B CyZI€OHOM 3aceJaHUU IyTEM HC-
nonb3oBanusi CBKC. Takske, ocHOBaHHMEM ISl IPUHSATUSI PELICHUS O CyJIeOHOM
MIOPYYEHHUH B COOTBETCTBUHU C 4. | cT. 73 AIIK P® sBiseTcss HEBO3MOKHOCTh TO-
JYy4YEHUs CYAOM JI0Ka3aTeJIbCTB, HAXOAAIIMXCA Ha TEPPUTOPUU APYrOro cyobeKTa
P®, Torma kak peuieHue Bompoca 00 ydacTUd B CyA€OHOM 3aceaHUU IyTEM HC-
noas3oBanusi CBKC nui, ykazanssix B 4. 1 cT. 153.1 AIIK P®, He ctaBuTcs B 3a-
BHUCHUMOCTb OT yCJIOBHUSI HEBO3MOKHOCTH SIBKU 3THUX JIMI B Cy1€0HOE 3ace/laHue Cy-
J1a, pacCMaTPUBAIOLIETO JI€J0. B TO e BpeMsi OTHOCUTENIBHO IMOPSAKA BBIITOJIHE-
HUSl TIOpYYEHHUs1 00 OpraHu3aluy BHJICOKOH(EPEHICBA3H 3aKOHOJIATENIb HE OTCHI-
naeT k ct. 74 AIIK PO, a npakTuuecKku MOJHOCTBIO MPOMUCHIBAET MOPSAIOK Opra-
HU3ALMK U TIpoBe/ieHus cyaeoHoro 3acenanus ¢ npumeHenneM CBKC B 4. u. 3 u 4
cT. 153.1 AIIK P®, a nopsaxok nomadn U paspemieHuss XxoaaTaucTsa 0 BUAECOKOH-
depenucsszu — B 4. 4 cT. 159 AIIK PO. Takum o6pa3oM, MOXKHO CJieJiaTh BBIBOJI,
YTO UHCTUTYT CyAA€OHOr0 MOPYUYEHHUS CYLIECTBEHHO OTJIMYAETCS] OT MHCTUTYTA, pe-
ryaupytomero npumeneane CBKC.

Takum 00pa3om, K HeAOCTaTKaM, BO3HUKAIOIIMM MPHU HUCIOIb30BAaHUU BU-
JICOKOH(DEepEeHIICBSA3HU, CIETyEeT OTHECTH:

— HEMOJIHOE MPAaBOBOE PETYIMPOBAHNE HOBOTO IS MTPOLlECCa HHCTUTYTA,;

— cOXpaHeHue NMpoOIeMbl 03HAKOMIICHHUS C MaTepualaMy Jea;

— oTcyTcTBUE 3B (EeKTa TMUHOTO BOCIIPUATHS CYAbEil apryMEHTOB CTOPOHBIL;

— HEJI0CTaTOYHOCTh TMOJIHOMOYHW CYAbH IO MECTY HAaxXO0KJIEHUS CTOPOHBI
nporecca.

Cpenu o4eBUAHBIX JOCTOMHCTB ucnoib3oBaHusi CBKC moryt ObiTh Ha3Ba-
HBI:

— HKOHOMMSI BPEMEHH U CHHXKEHHE CYyIeOHBIX PacX0/I0B CTOPOH;

— TIOBBILLIEHUE YPOBHS JOCTYITHOCTH MPaBOCYAUS.

4IﬂIepeHaHOBa O. O Bompocax, BO3HUKIINX Ipu peannzanuu nojgoxeHuit AIIK PO, cBsi3aHHBIX ¢ opraHu-
3auueit u nposeaeHueM BuaeokonpepeHucsssu // 3akon. 2011. Ne 10. C. 168-174.

®'nasos 1O. [IpaBua npuMeHEHNs BUICOKOH(MEPEHIICBA3M MOKA OCTAIOTCS HEIOCTATOYHO TIOHSATHBIMHU //
ApOutpaxknas mpaktuka. 2011. Ne 9. C. 46-51.
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JlaHHbIe 0OCTOSATENBCTBA, HECOMHEHHO, JIOJDKHBI OBITh YUTEHBI TIPU paspa-
0otke eauHoro ['pakmaaHCckoro mpolieccyaibHoro kojaekca Poccuiickont ®denepa-
1005078

b.-O. basacraaan,

kypcaum 3 kypca OIICuCI
@I'KOY BIIO
BCU MBJ] Poccuu

HoBoe ocHoBaHue OrpaHn4cHUs )IeeCHOCOGHOCTl/I rpaxkaiaHuHa
B I'PAKIAAHCKOM 3aKOHOAATC/IBCTBE: IIVIIOCHI U MUHYCBI

[Ipenna3zHayeHue AeecrnocOOHOCTH COCTOUT B IOPUAMYECKOM 00ECTICUEHUU
AKTUBHOTO YYacTHsI TIMYHOCTH B IKOHOMHUYECKOM 000POTE, MPEANPUHUMATENHCKON
U UHOM JESITEIIbHOCTH, peaju3allii CBOUX MMYIIECTBEHHBIX, a TAK)KE JIMYHBIX He-
UMYILIECTBEHHBIX MpaB. CienoBareiabHO, KAaTEropHsl J1€eCOCOOHOCTH TIpakIaH
MpenCcTaBiIsieT OONBIIYI0 IIEHHOCTh B CHIY TOTO, YTO SIBISIETCS IOPUAMYECKUM
CPEICTBOM BBIPAKECHHSI CBOOOBI JTMYHOCTU B Chepe MMYIIECTBEHHBIX M JIMYHBIX
HEUMYUIECTBEHHBIX OTHOWIEHU. OO0janaTh J€ecrnoCOOHOCThIO — 3HAYUT HUMETh
CIIOCOOHOCTh JIMYHO COBEpLIATh Pa3jIMYHbIE OPUINYECKUE ACHCTBUS: 3aKJII0YaTh
JOTOBOPBI, BBIAABaTh JOBEPEHHOCTH U T. M., @ TAK)KE OTBEYATh 32 MPUUMHEHHBIN
MMYIIECTBEHHBIN Bpe (TTOBPEXICHUE WM YHUYTOXKCHHUE UY>KOTO UMYIIECTBA, T0-
BPEXKJEHUE 3/J0POBbS U T. I1.), 32 HEUCIIOJHEHHUE JIOTOBOPHBIX U MHBIX 00sI3aHHO-
creii. TakuM 00pa3oM, AEECIOCOOHOCTh O3HAYAET, MPEXKAC BCEro, CIIOCOOHOCTh K
COBEPIICHUIO CHEJIOK (CHEIKOCTIOCOOHOCTh) U CIIOCOOHOCTh HECTU OTBETCTBEH-
HOCTb 33 HEPABOMEPHBIC ACHCTBUS (IeTHKTOCIOCOOHOCTE) .

JleecriocoOHOCTh BKIFOYAET B €€0si M CIOCOOHOCTh TPaKJIaHWMHA CBOUMH
JEUCTBUSAMH OCYIIECTBIISTH UMEIOIIUECS Y HETO TPaXXIaHCKUE MpaBa U UCTIOIHATh
o0si3arHOCTH (1. 1 cT. 21 T'K PD).

Koucrutymus PO (4. 3 cT. 55) npenycmaTpuBaeT, 4To MpaBa U CBOOOIbI Ye-
JIOBEKA M TPaKJaHWHA MOTYT OBITh OTpaHUYEHBI (eAepabHBIM 3aKOHOM TOJIBKO B
TOW Mepe, B KaKOW 3TO HEOOXOAMMO B LIEJSX 3aIIUThl OCHOB KOHCTHUTYLHOHHOI'O
CTpOsi, HPAaBCTBEHHOCTH, 37I0POBBS, MPaB M 3aKOHHBIX MHTEPECOB IPYTUX JIHII,
oOecrieueHrs 000OPOHBI CTPAHbI U OE30MaCHOCTH rOCYJapCTBa.

B cootBercTBUM co cT. 150 'K P® npaBo Ha 310pOBbE paccMaTpuBaEeTCs
KaK pa3HOBUIHOCTh HeMaTepHuanbHoro 6yara. OHo 3akperieHo u B ¢T. 41 Konctu-
Ty PO. D10 npaBo umeeT abCOMIOTHBIN XapakTep.

B HacTosmee Bpemsi TpaKIaHWH, KOTOPBIA BCIEACTBHE MPHUCTPACTHS K
a3apTHBIM UTPaM, 3JI0YMOTPEOJICHUST CIIUPTHRIMU HATUTKAMU WM HAPKOTHUYECKH-
MU CPEJCTBAMU CTaBUT CBOIO CEMBIO B TSKEJIOE MAaTEPUAIBHOE MOJOKEHUE, MOXKET
OBITH OTPAaHUYCH CYJIOM B JICECIIOCOOHOCTH B TIOPSAKE, YCTAHOBICHHOM Tpa)K/IaH-

'Koprees C. M. M36panroe / coct. i Hayd. pex. 1. B. Kpamennankos. M. : Craryrt, 2012.
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CKHM TIPOILIECCYaJIbHBIM 3aKOHOJIaTeNIbcTBOM. Haj HUM ycTaHaBIMBaEeTCA MOIEYH-
tenbeTBO (4. 1 1. 30 'K PD).

Co 2 mapta 2015 1. B 4. 2 cT. 30 I'K P® BCcTymarmoT B cHily UBMEHEHUS, B CO-
OTBETCTBUHU C KOTOPBIMH TPAKJIAHWH, KOTOPBIM BCIIEICTBUE MCUXUYECKOTO pac-
CTPOMCTBA MOXET MOHUMATh 3HAYEHUE CBOUX ACHUCTBUUA WM PYKOBOAUTH HMU
JMIIb MPU MTOMOIIU JAPYTUX JIUI, MOKET ObITh OTPAHUYEH CYJOM B JIEECIIOCOOHO-
CTHU B MOPSAKE, YCTAHOBIEHHOM I'PaXkKIaHCKUM MPOLECCYaTbHbIM 3aKOHOIATEIbCT-
BoM. HaJi HEM yCTaHABITHBACTCS TOMEIUTETBCTBO .

Kax 0bu10 BBICKA3aHO B JIUTEpAType «IPEITIOKCHHOE N3MEHEHUE HE BBI3BI-
BAeT BO3PAKCHHI . B POCCHICKOM JOPEBONIOMHOHHOM 3aKOHOAATEIBCTBE OCHO-
BaHMEM OTPAHUYECHUS J1€eCIIOCOOHOCTH (PU3UYECKOro JIMIla MPU3HABAIACH PACTO-
YUTEIBHOCTh (MOTOBCTBO), MOJT KOTOPOM MOHUMAJIOCh O€crolie3HOe, OeCeIbHOE U
JIETKOMBICJIEHHOE PACXOJI0BAHUE UMYILIECTBA, TPO3AIIEE HUIIETOM CaMOMy pacTo-
YUTENIO U €ro ceMbe. [I[pUurHBI paCTOUUTENBHOCTH HE YKa3bIBAIUCh. CUHUTANIOCH,
YTO PACTOYUTEIIEM MOXET ObITh MPU3HAH JIFOOOW YEJIOBEK, €CIM OH OECTOJIKOBO
MOTaeT CBOE€ MMYIIECTBO, B Kakoil Obl (pOopMe 3TO MOTOBCTBO HU MPOSIBISIIOCH.
Tl pacTOYHTEIPHOCTBIO TOHUMAIIOCH H IIPUBBIYHOE MBSHCTBO".

Crnenyer OTMETHTh, YTO B UCTOPUHM KaK POCCHUUCKOTO, TaK M 3apyOeKHOTrO
3aKOHOAATENbCTBA HMCIOJIB30BAIUCh CAMbIE€ PA3JIMYHbIE KPUTEPUU OTPAHUUYCHUS
JIeeCIIOCOOHOCTH MPaKIAH .

B nacTosiiee BpeMs HEOOX0AUMOCTh peOPMUPOBAHUS UHCTUTYTA JIEECIIO-
coOHocTH Bo3HMKIA Tocie npuHsaTus KoncrurymuonusiM Cynom PO Tlocranos-
nenus ot 27 urons 2012 r. 15-11 «Ilo aeny o npoBepke KOHCTUTYLUOHHOCTHU MTyHK-
ToB 1 1 2 crateu 29, nyHkra 2 ctathu 31 u crarbu 32 'K PD B cBsi3u ¢ xanodoi
rpaxxganku U. b. Jlenosoit» (manee — I[loctanosnenne Ne 15-IT), xkoTopbiM psn
HopMm 'K P® Obumn mpu3HaHbl HEKOHCTUTYIIMOHHBIMU, & UMEHHO B3aMMOCBSI3aH-
HbIe mojiockeHust yacted 1 u 2 c1. 29, 4u. 2 c1. 31 u c1. 32 'K P® «mocronbky, 1o-
CKOJIbKY B JCHCTBYIOIIEH CHCTEME TPa)KJaHCKO-TIPABOBOIO PETYJIUPOBAHUS HE
npeaycMaTpPUBAETCs BO3MOXKHOCTh TU(depeHInauy rpaxaaHCKO-IPaBOBBIX MO-
CJICICTBUI HAJW4Msl y TPpaKIaHUHA HAPYUICHUS TCUXMUYECKUX (YHKIMHA TIPU pe-
IIEHUHW BOIIpOCa O MPU3HAHUM €T0 HEJeEeCIOCOOHBIM, COPa3MEPHBIX CTENeHH (Pak-
TUYECKOTO CHUXEHHUS CITIOCOOHOCTH MOHWMATh 3HAYEHNE CBOUX JICUCTBUN WIH PY-
KOBOJIHTB MM’

2 BHeceHuM M3MeHeHui B rassl 1, 2, 3 u 4 yacTu nepsoii I'paxanckoro kogexca Poccuiickoii deje-
paruu : dpezaep. 3akon ot 30 gexadps 2012 r. Ne 302-d3 // C3 Pd. 2012. Ne 53 (uacts I). Ct. 7627.
3S[pomeHKo K. b. I'paxknanckuii KoJIeKC M MpaBa rpakJaHHHA: COBEPIIICHCTBOBAHHE 3aKOHOAATENILCTBA //
Kypnan poccuiickoro npasa. 2012. Ne 5. C. 105.

* Cunaiickuii B. 1. Pycckoe rpaxanckoe mpaso. M., 2012. C. 111.

*[IlomoroBa M. D. OCHOBaHHMS OIpaHUUYEHHS IEeCTiocObHOCTH (ismueckux mui // FOpucr. 2012, Ne 8.
C. 44,

®Io neny o npoBepke KOHCTUTYIMOHHOCTH MyHKTOB 1. U cTaThu 29, myHkra 2 cTaTthit 31 u cTathu 32
I'paxxmarckoro koqekca P® B cBs3u ¢ sxamoboit rpaknancku M. b. JlenoBoii : moctanoBnenne Koncrury-
rmonnoro Cyna P® ot 27 uronst 2012 r. Ne 15-I1// C3 Pd. 2012. Ne 29. Cr. 4167.
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Cornacno no3unmu Koncrurynmonnoro Cyna P®, aeiicTByroniee npaBoBoe
pEryJIMpOBaHKUE YKa3aHHBIX OTHOLIEHUN HE YYUTHIBAET TOTO OOCTOSITENILCTBA, YTO
IPKJAHUH, CTPAJAIONINI MCUXUYECKUM pPACCTPOMCTBOM U TMPU3HAHHBIA HeJee-
CIIOCOOHBIM, JTaJiekO HE BCErJa HE B COCTOSIHMM NPWHUMAaTh OCO3HAHHBIC CaMO-
CTOSITEJIBHBIC PEIIECHUSI BO BCeX cpepax COIMaaIbHOW KU3HU M COBEPIIAThH FOPUIH-
YECKU 3HAYUMBbIE JCHCTBHUSA, B YACTHOCTH MEJIKME OBITOBBIC CIIEIKU, HAIIPaBICHHBIC
Ha YJOBJIETBOPEHUE COOCTBEHHBIX Pa3yMHBIX MOTPEOHOCTEW W HE HapyIIaroIIUe
MpaBa U 3aKOHHBIC HHTEPECHI APYTHUX JIUII.

Cyapl HEpenKo MPU3HABAIM HEJEECIIOCOOHBIMH TPaKIaH, Ybe MCUXUIECKOE
PacCTpPOMCTBO HE JIOCTUTAET TOM CTETEHM TSKECTH, MPU KOTOPOH OHU HE CIOCO0-
HBI OTJIaBaTh OTYET B CBOMX JIEUCTBUSIX. TeM caMbIiM BO3ZMOXHOCTH CAMOCTOSITEIb-
HOTO OCYIIICCTBJICHUS TPAXKIAHCKUX TIPAB JIJIsl HUX IMOJTHOCTHIO MCKITIOUASTCS.

Koucrurynmonnsiii Cyn PO He pa3 oTMmeuan, 4To JUIIEHUE JeeCrnoCOOHO-
CTH SIBIISIETCA, MO CYTHU, OTPAaHUYEHUEM B IpPaBax, UMEIOIIUM CaMble CEpPhE3HbIE
MOCJIEJICTBUA JUIs TpaxaaHuHa. [loaToMy «B CHITy MPUHIUIIA MAKCUMAIBHOTO CO-
XPaHECHHSI IeeCIIOCOOHOCTH 3aKOHOIATEIBHBIC TPUHITUIIBI PETYJTUPOBAHUS TOHKHBI
MIPU3HABAaTh, HACKOJIBKO 3TO BO3MOYKHO, CYIIECTBOBAHKE PA3TMYHBIX CTEIICHEH He-
JIEECIIOCOOHOCTH, a TaK K€ BO3MOKHOCTh MU3MEHEHHUs XapakTepa HeJIeecrocoOHO-
CTH C HCTCYCHHEM BPEMCHHY .

OpHa W3 MPaBOBEIX MPOOJIEM CBSI3aHA C TEM, YTO TPaXKIAHCKOE 3aKOHOIa-
TEIHCTBO HE 3HACT MU PepeHImany IMCUXUISCKAX PacCTPOUCTB. B cBs3m ¢ ymo-
MSHYTBIMU Bbllle U3MeHeHUsIMH 4. 2 cT. 30 'K P® nns npusHanus rpaxknaaHuHa
OTPaHUYECHHO JIEECIIOCOOHBIM JIOCTATOYHO OYJET HAIMUYUA JTIO00TO TICUXHUYECKOTO
pPaccTpONCTBa, €CIIA TOJBKO OYJIET YCTAaHOBJICHO, YTO BCJICICTBHE 3TOTO PacCTPO-
CTBa IPaKJIaHUH MOXET MOHUMATh 3HAYCHUE CBOMX JICHCTBUMA C TIOMOIILIO IPYTHUX
T,

B nurtepatype, o/lHaKoO, MOSBISIOTCS MPEAJIOKEHHUS] O MPUMEHEHUHU HEKUX
KPUTEPHUEB, HA OCHOBE KOTOPBIX CYyJl CMOXET MPHUHSTH pelieHrue 00 OrpaHuYeHUN
JIEECTIOCOOHOCTH TPaK/IaHWHA B CBSI3U C TICHXHUYECKUM PACCTPONCTBOM.

Kputepuit npaBocyOBEKTHOCTU JIMIIA XaPAKTEPU3YET CTETNCHb MOHWMAHUS
YEJIOBEKOM ce0s1 KaK OTJEIbHOM JIMYHOCTH, HAJCICHHON MpaBaMH U 00S3aHHOCTSI-
MU CYOBEKTa IpaBa, MO3BOJISSI 0XapaKTePHU30BaTh CTEICHb PA3yMHOCTH IPUHHU-
MaeMbIX UM PEIICHUH M, CJCIOBAaTENIbHO, M30SKaTh CHTYallUH, KOT/a TyIICBHO-
O0onpHOM YenoBek, de facto BocnpuHUMAOIMMA CeOsl KaK JTUYHOCTh, HAJEICHHYIO
MpaBaMu ¥ O0S3aHHOCTSIMH, U TOTOBBIN B ONPEACIICHHBIX TPAHUIAX PAIMOHAIBHO
UX PEaIM30BBIBATH, MPU3HACTCS HEICECITOCOOHBIM MM MPUHYIUTEIHLHO TOCIHTA-
JTU3HPYETCS.

"Tlo nemy o mpoBepKe KOHCTHTYLHOHHOCTH Psija MOJIOKEeHHit craTeii 37, 52, 135, 222, 284, 286 u 379.1
I'paxxmanckoro mporeccyanbHOTO Kogekca Poccuiickoit @enepanuy v 9acTH 4eTBEPTOH cTaThil 28 3aKo-
Ha Poccuiickoit @enepanuu «O MCUXUATPUUECKOM MOMOIIM U TapaHTHUSAX MpaB IpakJaH MpU €€ OKasza-
HHAW» B CBSI3U ¢ kanmobamu rpaxman 0. K. ['yakosoii, I1. B. [lItykatypoBa u M. A. SlimuHOIM : mOCTaHOB-
nenre Kouncturyuonnoro Cyna P® or 27 derpansa 2009 r. Ne 4-I1// C3 Pd. 2009. Ne 11. Cr. 1367.
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Kputepuii TsDKECTH COCTOSHUSL XapaKTepU3yeTCsl TIIyOHMHOM MOpa)KeHUs
NCUXUYECKUX (YHKIUM, MOCKOJIbKY UMEHHO ITyOMHA MOPaKeHHs NICUXHUKHU, OIO-
cpenyronasl TsSKeCTb COCTOSIHUSI OOJBHOTO, TECHO KOPPEIUPYET C BOJIEH, paimo-
HaJIbHOCTBIO U, CJIEOBATENBHO, TPABOCO3HAHUEM.

Kpurepuii crabuiabHOCTH COCTOSIHUS, B paMKaxX KOTOPOrO JAeTCs OTBET Ha
BOIPOC, HACKOJIBKO MPaBOCYOBEKTHOCTD JIMIIA TIOCTOSIHHA U, CIIEJOBATENbHO, Ha-
CKOJIbKO YCTOWYMBO MO TICUXUYECKOE COCTOSHHE, B KOTOPOM OHO HaxOJMTCH,
uMes B By HEOOXOAUMOCTb OLIEHKU NPUOIU3UTEIbHBIX MPOTHO30B, B TOM YHUCIIE
110 000CHOBAHHOCTH JITUTEILHOTO JICUCHUS.

Kputepnii onmacHOCTH JHIla TO3BOJISET OLEHNUTD, MPEK]IE BCEr0, HACKOIBKO
JIUILO MOKET KOHTPOJIMPOBATH CBOM JEHCTBUS W, KAK YACTHBIN CIy4yaild, HE COBEp-
11aTh I€UCTBU, CIIOCOOHBIX MPUYUHUTD BPEJ CAMOMY CE0€ HIIM OKPY KAIOIIHM.

Kpurepuii pailnoHanbHOCTH 3aKIIOYAETCS B TOM, UYTO MALMEHT MOXKET OBITh
IOJIBEPTHYT IPUHYIUTEIBHOMY JICUEHHUIO B CIIy4ae, KOI/Ia OH SIBIISIETCS «CEPhE3HO
HE/IEECIIOCOOHBIM» OTHOCHUTEIBHO BO3MOXHOCTH PAllMOHAIBHOTO MPUHATUS pe-
IICHHS 110 BOMPOCY HPHHSTHS IICHXHATPHYECKOTO JICISHHS".

[IpeacraBnsieTcs, YTO NOJJOOHBIE KPUTEPUN BIIOJIHE JOMYCTUMBI JJI pUMeE-
HEHUS B CyJI€OHOM MPaKTUKE, OAHAKO, U OHU BPS JIU IOMOTYT BCErjla OObEKTUBHO
OLIEHUTh CTETEHb HApYyIIECHUs CIIOCOOHOCTH MMOHUMAaTh 3HAYEHUE CBOUX JCHCTBHIM
U PYKOBOAWTh UMM TPAKJAHWHA B CUITy MHIUMBUIYAIBHOCTU YEJIOBEYECKOM ICH-
XUKH.

Bo3moxHo, noTpedyercs U M3MEHEHUE 3aKOHAa O NCUXUATPUUECKOH MOMO-
I{1, B KOTOPOM OTCYTCTBYET HOHSTHE TICHXHYECKOTO PacCTPOICTBA .

[ToMuMoO yka3aHHOMW BBILLIE B JIMTEPAType OTMEYAETCs TakK K€ W Mpoldiema,
CBA3aHHAsi C COBEPIICHHEM CJEJIOK U CIHOCOOHOCTbIO HECTH T'PakIaHCKO-
IPABOBYIO OTBETCTBEHHOCTh TI'Pa)JIaHWHOM, OTPAaHMYEHHOM B JI€€CIIOCOOHOCTHU
BCJICZICTBUE TCUXWYECKOIO PACCTPOMCTBA, €CIIM OH MOXKET MOHUMAaTh 3HAYEHUE
CBOMX JICUCTBUIA WU PYKOBOJUTH UMU C TIOMOUIBIO IPYTUX JIUII.

Bo-niepBbIX, peub UIET O CUTyalluH, KOT/a MOMEYUTENh 0J00psET yXKe COo-
BEPIICHHYIO OTrPAaHUYEHHO J1€eCIIOCOOHBIM Tpa)XKJTaHUHOM cAenky (a63.2 m. 2
cT. 30 'K P®). Kakum xe 00pa3oM Takoil Tpa)kJIaHUH MOWMET 3HAYCHHUE 3aKITI0-
4aeMOM CIIEIKHU, €CJIM B 3TOT MOMEHT OH HE MPUOETHET K MOMOILY MONeunTens?

Bo-BTOpBIX, CHOPHBIM TMPEJICTABISACTCA PELUICHUE 3aKOHOJATENsl pacmlpo-
CTPaHHUTh IpaBUJIa MPUBJIEUYECHHUS] K OTBETCTBEHHOCTH IO COBEPIICHHBIM CJIEJIKAM
rpaxjaH B Bo3pacte oT 14 1o 18 neT u Ha OrpaHUYEeHHO JEECTIOCOOHBIX BCIIEICT-
BHE€ TICUXMYECKOTO paccTpoiicTBa. B oTivuMe OT HECOBEPIIEHHOJETHUX OTPaHMU-
YEHO J1eeCrOCOOHBINM TPaKJAHWH H3-32 MUMEIOIIEr0 MCUXUYECKOrO0 paccTpoilcTBa
MOKET MOHATHh 3HAYEHUE CBOMX JEHCTBUN MIIM PYKOBOJIUTH UMH MOJLKO NPU NO-

8 Kupuaenok O. I'. Orpannyenne 1eeciocOOHOCTH TPaKIaHWHA B CBA3H C IICHXMYECKUM PacCTPOHCTBOM
/I CoBpemennoe npago. 2014. Ne 2. C. 5.

®0 ncHXMATPUYECKOH TIOMOIIM M TapaHTHSX NPAB TPAXKIAH NPU ee OKa3aHWW : 3aK0H PD oT 2 mioms
1992 r. Ne 3185-1: B pen. dhenepanbpHoro 3akona ot 14 oktsaops 2014 Ne 307-®3 // Bemomoctu CHJI u
BC P®. 1992. Ne 33. Cr. 1913.
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mowgu Opyeux auy. OOGOCHOBAHHO JIM B TaKOM Clly4ae BO3JIaraTb Ha HUX OTBETCT-
BEHHOCTh KakK IO CJEJIKaM, COBEpPIICHHBIM CaMOCTOSTENIbHO, TaK U C COTJlacus Io-
neuutensi? Kpome toro, a63. 5 m. 2 c1. 30 'K P® He maer orBeTa Ha BOIPOC O
BO3MO>KHOCTH HECTHU OTBETCTBEHHOCTH 3a MPUYMHEHUE BpeJa JUIOM, OTPAHUYCH-
HBIM B JIE€CITIOCOOHOCTH BCJEACTBUE NIcuxuueckoro 3adonesanus. Ctatesa 1076 I'K
P® rosoput o HeaeecrocobHsix gunax. Crates 1077 'K PO — cyObekTaMu OTBET-
CTBEHHOCTH HAa3bIBa€T JIMI], OIPAHUYEHHO JI€€CIIOCOOHBIX BCIJIEJICTBUE 3JIOYMOT-
pelOJieHnsT HapKOTUYECKUMHU CPEJICTBAMU WJIM CHUPTHHIMA HamuTkamu. Cremxyer
COTJIACUTBCS C MHEHHEM O TOM, YTO B JTaHHOW cuTyanuu npuMmenenue cr. 1077 I'K
P® no ananorum HEBO3MOXKHO, T. K. HAIMYUE MICUXUYECKOTO pacCTPOCTBA HE TO-
3BOJISICT TPAKIaHUHY 0€3 MOMOILHU JIPYTUX JHI] MMOHSATh 3HAUECHUE CBOUX JEHCTBUN
WU PYKOBOAUTH UMH. B CBsI3M ¢ 4eM, IpesiaraeTcsi Bo3jiaratb CyoOCHUIMapHyIo OT-
BETCTBEHHOCTh Ha MOMEYMUTEINS 3a HEHAIJIeXKAIllee OCYIIECTBICHUE HAA30pa B CIy-
Yae IPUUMHCHUS BPE/IA €ro MOI0MeUHbIM .

[Tomaraem, o603HaYeHHBIE MPOOJIEMBI HE OyAyT 00OIIEHBI BHUMAHUEM 3a-
KOHOJIaTeJIs U MOJydaT CKOpOe CBOE HOPMATUBHOE pa3pellieHue, a He OyaAyT oT/a-
HBbI Ha OTKYI CyJIeOHOW MpaKTUKE, KOTOpasi, KaK, K COXKAJICHUIO, HEPEJIKO MPOKC-
XOJIUT, MOXKET CKJIQJIbIBaThCS HEOJHO3HAYHO, YTO HE CIOCOOCTBYET BO3PACTAHUIO
aBTOPUTETA MPaBa B HaIllEM OOIIIECTBE.

. B. beasieBa,

cmyoenmka 4 Kypca
Cll6 OU () ATl PD

YBo/ibHeHHEe PA0OTHUKA B CBSI3HU € YTPATOH J10Bepus

OpHuM 13 HEOOXOIUMBIX YCIOBHM TPYIOBBIX NMPAaBOOTHOUIEHUI MEXIy pa-
OOTHUKOM M paboTojaTesneM, Korja paOOTHUK MMEET JOCTYN K ACHEKHBIM WIIU
MaTepUaIIbHBIM LIEHHOCTAM, sABisieTca noBepue. [loatomy aencrByroiiee 3aKOHO-
JATEIBCTBO MPETyCMAaTPUBAECTBO3MOKHOCTh PACTOPKEHUSA TPYAOBOIO JOrOBOpa B
CBSI3M C yTpaToi JOBepHs K pabOTHUKY, HEIIOCPEICTBEHHO OOCITYKUBAIOIIETO Jie-
HEKHbIE WM MaTepualibHble IeHHOCTH B 1. 7 4.1 cT. 81 TpynoBoro koxekca PD.

VYBosnbHEHHE paOOTHUKA MO JAHHOMY OCHOBAHMIO BBI3BIBACT IOBOJILHO MHO-
ro BOMPOCOB, MOCKOJBKY, KaK IMOKa3bIBaeT CyneOHas MpakTUKa, B OOJBIIMHCTBE
CllydyaeB MMEET MECTO HEBEpHOE MOHMMaHuEe paboTojaTelieM, B KaKUX CIydasx
NPUMEHHMO JAaHHOE€ OCHOBAHWE Uil YBOJBHEHMS M KaK €ro MPaBWIbHO MpPHUMeE-
HSATD.

[Tpunsitoe 17 mapra 2004 r. nocranosinenue Ilnenyma Bepxosnoro Cypaa
Ne 2 «O npumenennu cynamu PO Tpynosoro konekca PDy» naér HekoTOpbIE pa3b-
SICHEHUS MMOJAHHOMY BoIpocy. B m. 45 BbIlIeyka3aHHOTO JOKYMEHTAa OTMEYaeTcs,
YTO YBOJIBHEHHUE MO TAKOMY OCHOBAaHHIO BO3MOXKHO TOJBKO B OTHOILIEHUHU PabOT-

Y Bormanos E. B. IIpaBoBOE TOJIOKEHUE TPaXkKJaaH, OTPAHMUCHHBIX B JCECIIOCOOHOCTH BCIICICTBHE TICH-
XHYECKOro paccrpoiicrsa // Anokat. 2013. Ne 6. C. 14.
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HUKOB, KOTOPbI€ HEMOCPEJCTBEHHO OOCITY>KHUBAIOT JICHEKHbBIE WJIM TOBAPHBIC 1IEH-
HOCTH (MpUEM, XpaHEHHUE, TPAHCIIOPTUPOBKA, PACIIPEAEICHUE U T. 1), U IIPH YCJIO-
BHH, YTO UMHU COBEPILEHBI TAKHE BUHOBHBIE JAESIHUS, KOTOpPBIE JaBajau paboToaare-
JTIO OCHOBAHHE JI/ISl yTPATHI JOBEPHS K HAM .

K Takum paGoTHHKaM MOYKHO OTHECTH T€X, C KOTOPBIMU pabOTOIaTeNb UMe-
€T MPaBO 3aAKIIYaTh MHUCbMEHHBIE JOTOBOPHI O IMOJHOW WHIAMBUIYAJIBHOM WIIH
KOJUIEKTUBHOM (OpUraHON) MaTepUaIbHOM OTBETCTBEHHOCTH.

B cootBercTBUM C 4. 1 cT. 244 TpynoBoro kojekca P® nucbMeHHBIE JOTO-
BOPBI O TIOJIHOW MHAUBUIYATbHON WK KOJIJIEKTUBHOM (OpUTa HOM) MaTepuaIbHON
OTBETCTBEHHOCTH, T. €. O BO3MEIICHUH PabOTOAATENI0 MPUYUHEHHOTO yiepOa B
MOJIHOM pa3Mepe 3a HeJI0CTady BBEPEHHOT0 pabOTHUKAM MMYIIECTBA, 3aKII0YaI0T-
csl ¢ paOOTHUKAaMHM, TOCTUTIIMMHU BO3pacTa BOCEMHA/ILATH JIET U HEMOCPEICTBEHHO
0OCITy’KMBAIOIIMMH WIH HCHOJIb3YIOIIUMHU JICHEXHbIC, TOBApHbIE LEHHOCTH WU
MHOE UMYIIECTBO. JTa )K€ CTaThs MIPEAYCMATPUBAET, UTO MEPEUYHU TaKUX padOT U
KAaTeropuii pabOTHUKOB, a TaKK€ TUIOBbIE (POPMBI JOTOBOPOB YTBEPKIAIOTCS B
NOpsiAKE, yCTaHaBIMBaeMOM [IpaBuTenscTBOM POD?,

B cootBerctBuu ¢ mnoctaHoBieHueMm IlpaButensctBa PP or 14 HOos0ps
2002 1. Ne 823 «O mopsinke yTBEp:KISHUS TepeyHer MTOKHOCTEH U paboT, 3aMe-
IIAEMBIX WM BBIMOJIHSAEMBIX pa0OTHUKAMHU, C KOTOPBIMU padOTOAATENb MOXET 3a-
KJIFOYaTh MMCbMEHHBIE JOTOBOPHI O MOJHOM MHAMBUAYAJIbHON WA KOJUIEKTUBHON
(OpuragHoil) MaTepHalibHOM OTBETCTBEHHOCTH, & TAK)KE TUIOBBIX ()OPM JOrOBO-
POB O NOJIHOM MaTepuajgbHOU OTBETCTBEHHOCTW» MuHTpyn Poccun Ilocranosie-
HueM oT 31 gexabps 2002 r. Ne 85 yrBepaun Beimeynomsinytoie [lepeunu u Tumo-
BbIE JIOrOBOpBL. B cooTBeTcTBUM ¢ AaHHBIM [loCTaHOBIEHMEM K TakUM JOJDKHO-
CTSIMOTHOCSITCSI, HallpuMep, KaCCUPbI, 3aBEAYIOIIME CEKTOpamMu OuOinorek, (ap-
maneBThl. K pabotam IlocTtaHoBiIeHHE OTHOCUT, HampuMmep, paboThl O MPUEMY U
BBIILIATE BCEX BUJOB IIIATEXKEM, 10 BBIPAILIMBAHUIO, OTKOPMY, COAEP/KAHUIO U pas3-
BEJICHUIO CEJIbCKOXO3UCTBEHHBIX U IPYTUX )KUBOTHBIX U T. 1.

Ha npaktuke 3a4acTyi0 BO3HUKAET BOMPOC O HEOOXOJMMOCTH HAJIUYMS Y
pabOTHHKA, BKIIOYEHHOTO B BBIIIEHA3BaHHBIE CIHUCKH, MMCbMEHHOIO J0rOBOpa O
MOJIHOM MHAMBUAYAJIbHON WJIM KOJUIEKTUBHOM (OpUraaHoil) MarepuaibHOU OTBET-
CTBEHHOCTH ISl YBOJIbHEHHUSI B CBSI3U C YTpaTOul 1oBepusa. MHEHUs yUEHBIX B JIaH-
HOM BOIIPOCE PACXOMASTCS.

B. . MuponoB monaraer, 4Tto paboTojaTelh MMEET MPaBO YBOJLHATH B
CBSI3U C YTpPaTOi JOBEpHUs TOJIBKO TeX paOOTHUKOB, KOTOPhIE BKIIOUYEHHI B IaHHbIE

' O npumenennn cynamu Poccuiickoii denepamun Tpymosoro koxekca PM [DnexTponHsIil pecype] : mo-
cranorienne [Imenyma Bepxosaoro Cyma ot 17.03.2004 r. Ne 2. JlocTym u3 CIipaB.-lIPaBOBON CHUCTEMBI
«KoncynpranTlIirocy.

2 Tpymosoii konexc PO [DnextponHsiii pecype] : denep. 3axon ot 30.12.2001 r. Ne 197-®3. Joctyn u3
crpas.-nipaBoBoi cucteMsl «KoHcynbranTlIrocy.

306 yTBepKICHNN TIepedHeil JOIKHOCTEH U paboT, 3aMeNaeMbIX MM BBIIONHACMBIX PAOOTHHKAMH, C
KOTOPBIMH paboTO/IaTeNlb MOXKET 3aKIIOYUTh MUCHbMEHHBIE JOTOBOPHI O MOJIHOW WHIAMBHUIYILHOW HIIH
KOJUIGKTUBHOW (OpUrajHol) MaTepHalbHOM OTBETCTBEHHOCTH, a TaK)K€ TUIOBBIX ()OPM JOTOBOPOB O
MTOJTHOH MaTepHAIbHONH OTBETCTBEHHOCTH [DJICKTPOHHBIM pecypc]| : mocTaHoBieHne MunTpyna P® ot
31.12.2002 Ne 85. JlocTym U3 cripaB.-ipaBoBoi cucteMbl «KoucynbranTtlImrocy.
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MIEPEYHH, MIPU YCIOBUH, YTO C HUMU 3aKJIFOUECHBI MMCbMEHHBIE IOTOBOPHI O TTOJIHOM
VHJIUBUAYAJIbHOW WJIM KOJUIEKTUBHOW (OpUTaJHON) MaTepHaIbHOW OTBETCTBEHHO-
cTi’.

H. A. bpwinmuanToBa e, HA000POT, CYUTAET, YTO YBOJIBHEHHUE B CBS3H C yT-
paToi JOBepHs JOMycKaeTcs Jake B TOM cllydae, €Clid ¢ paOOTHUKOM, BKIIFOUECH-
HBIM B IMEpEYEHb JODKHOCTEHW WM padoT, 3aMellaeMblX WM BBINOJHAEMBIX pa-
OOTHUKAMU, C KOTOPHIMHU pabOTOaTeNb BIPaBE 3aKJII0YaTh MUCbMEHHBIE I0TOBO-
pbl O TOJTHOW MHAMBUIYATBHON WJIM KOJUIGKTUBHOW (OpHWTIaaHON) MaTepuabHOU
OTBETCTBEHHOCTH, TAKOH MUCHMEHHBIH JOTOBOP HE OB 3aKiI0ueH’. B TakoM ciIy-
yae, paOOTHUK MOXET OBbITh YBOJIEH, €Cclid pab0ToJlaTelh CMOXKET J0Ka3aTh, 4TO
KOHKPETHBIN paOOTHUK B CUJTy €T0 JIOJKHOCTHBIX O0SI3aHHOCTEH HEMOCpPE/ICTBEH-
HO OOCITYy>)KMBA€T JEHEKHbIC WM MaTepUaIbHbIE IICHHOCTH, HE3aBUCUMO OT HaJIH-
Yus 3aKJIIOYEHHOTO JIOTOBOpPA O MOJHOM WHAMBUAYAIBHOM WIM KOJUIEKTUBHOU
(OpuragHoit) MaTepuaibHON OTBETCTBEHHOCTH. K TakuM goKa3aTeanrCcTBaM MOKHO
OTHECTHU JIOJIKHOCTHYIO MHCTPYKIHMIO paOOTHHMKA, COTJIACHO KOTOPOW €My BBEpS-
IOTCSl OIIPE/ICJICHHBIC JICHEKHbBIC UITM TOBAPHBIE IIEHHOCTH.

[TomuMoO 3TOrO, 3a4acTyr0 pabOTOAATENN YBOJIBHSAIOT PAOOTHUKOB 1O MpPU-
YUHE yTpaThl JOBepUs 0€3 YCTAHOBJICHUSI BUHBI PAOOTHHKA B KOHKPETHOM BHUHOB-
HOM JICWCTBHH, JAIOIIMM OCHOBaHUE K yTpare noBepus. PaOOTHHUK MOXET ObITh
yBosieH 1o 1. 7 4. 1 c¢T. 81 TK P® TOonpko B ciaydae COBEpPUIEHUS UM BUHOBHBIX
nevictBuii. Eciin BUHa paOOTHHKA B COBEPIIEHWU KOHKPETHBIX JACHCTBUN HE ycTa-
HOBJICHA, JAHHOE OCHOBAHHE HempuMeHnMo'. HarnpumMep, B cllydae, ecild HeocTa-
Yya BO3HHUKJIA B PE3YyJIbTATE XUIIEHUS MaTEPUAIbHBIX IIEHHOCTEH TPETHhUMH JIHIIA-
MU, YBOJIUTh PAOOTHUKA B CBSI3U C YTPATOW JOBEPHS HENb35, TaK KaK HET BUHBI pa-
OOTHHKA.

Ecnu noroBop o maTepuaibHON OTBETCTBEHHOCTH 3aKJIFOUYEH C TPYMNION pa-
OOTHMKOB, HE JOMYCKAETCs] YBOJbHEHHUE B CBS3U C YTPATOW JOBEPHUS BCEX UICHOB
YKa3aHHOU IrpyMnibl 0€3 YCTAHOBJICHUSI BUHBI KQXKJIOTO U3 HUX .

[Ipu npumeHeHun K paOOTHUKY TaKOW MeEpbl JTUCHMUIUIMHAPHOTO BO3ICHCT-
BUsI KaK yBoJibHeHHUE 1o 1. 7 4. 1 cT. 81 TpynoBoro koaekca P® pabotomarens
JIOJKEH PYKOBOJICTBOBATHCSI OOIIMMU TIPABUIIAMH, YCTAHOBIEHHBIMH TPU MPUMeE-
HEHUM MEp TUCLUUILUIMHAPHOTO BO3JEUCTBUS, 3aKpEIIEHHBIMU B cT. 193 Tpynoso-
ro kojiekca P®. B cBsi3u ¢ aTuM paboToaarens JoJKEH UCTPeOoBaTh OT paOOTHUKA
MMMCbMEHHOE OOBSICHEHUS M YCTAHOBUTH €0 BUHY B COBEPIICHUH YKA3aHHBIX JEH-
CTBUH, a TakXe COOMOCTH ycTaHoBieHHbIE CT. 193 Tpynosoro koaekca PD cpoxwu.
Ecnu o uctedenun 2 pabouux aHeil 00bICHEHHs HE TIPEICTABICHbI, TO COCTaBIIS-

“Cocua b. U. AKTyaibHbIC IPOOJIEMBI YBOJILHEHHUST pAOOTHUKOB B CBSI3U ¢ yTpaToi moepus. // Cornuans-
HOe W neHcroHHoe npaBo. 2008. Bemryck 2. C. 13-15.
® Tpymosoe npaso Poccuu : yueGuux / mox pea. O. B. Cuupuosa. M., 2006. 256 c.

[IpecusikoB M. YBonbHEHHE B CBSI3H C YTPATOH JOBEPHA: TUIMYHbBIE OMIMOKHN paboTonaTens [DIeKTpoH-
HbIil pecype] / Tpynosoe mpaso. 2012. Beimyck 12. URL : http://www.center-bereg.ru/n552.html (nara
oOpamenus: 18.02.2015)

"Ocbkuna U., Jlyny A. OcHOBaHHMS M TIOCIEACTBHS YTpaThl HoBepus [DnekTponHbid pecype] // DXK-
FOpucr. 2012. Bemyck 11. URL : http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=ClI;n=
59758 (mara obpamenus 19.02.2015)
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€TCSl COOTBETCTBYIOIIMIA aKT, HO HENpPEICTaBIEHHE PAOOTHUKOM OOBSICHEHWI He
SABJISIETCS MPEMSITCTBUEM JIJI1 MPUMEHEHUS TUCIUIUIMHAPHOTO B3bICKAHUS.

JlucuuniauHapHOe B3bICKAHHE HE MOKET OBITh MPUMEHEHO MO3/HEE IIECTH
MECALIEB CO JHS COBEPILIEHUS MPOCTYIKA, & MO pe3yJbTaTaM PEBHU3UU, MPOBEPKU
(HMHAHCOBO-XO3SIICTBEHHOU JACATEIHHOCTH WM ayAUTOPCKON MPOBEPKHU — MO3THEE
JIBYX JIET CO JHS €r0 COBEPIICHUS. Y BOJIbHEHUE, TPOU3BEAEHHOE MTOCIE UCTEUEHUS
J1000T0 U3 CPOKOB, yCTaHOBIIEHHBIX CT. 193 TpynoBoro konekca PD, npuznaércs
He3aKOHHBIM. HasioxkeHue Ha paOOTHHMKA B3BICKAHUS JOKHO OBITH O(GOPMIICHO
MPUKA30M, C KOTOPHIM PAOOTHHUK JOJKEH ObITh O3HAKOMJIEH IOJ] POCIUCH B Teue-
HHE TPEX PabOdKX JHEH CO THS €ro M3IaHus".

Ecnu xe nelicTBus BIEKyILIUE yTpaTy JA0BepUs y paboTOAaTelNsi COBEPIICHBI
pabOTHHUKOM B CBOOOJHOE OT paboThl BpeMs, TO mpasuia cT. 193 TpymoBoro ko-
nekca PO He MpUMEHSIIOTCS, TaK KaK TaKue JCHCTBUSI HENb3sl KBAIM(UIIUPOBATH
KAaK JIUCHMIUIMHAPHBIM mpocTynok. JleucTByromas pemakums ct. 81 Tpynosoro
Kozekca P® mpenycMaTpuBaeT, 4To B CIIy4dasiX, KOT/1a BUHOBHBIE JEHCTBUS, AAkO-
1€ OCHOBAHMS JIJIs1 YTPATHI JOBEPHsI, COBEPILIEHBI BHE MECTa PabOThI WX 110 MeC-
Ty paOOThl, HO HE B CBSI3U C MCIOJHEHUEM UM TPYAOBBIX (DYHKIIMI, YBOJbHEHUE
pabOTHHKA HE JOIMyCKaeTca NO3JHEE OAHOrO TOJa CO JHS OOHAPYKEHHS MPOCTY-
Ka paboTogaTeseM.

OOBIICHUTB, TTOYEMY 3aKOHOJIATEh YCTAHOBHWJI CTOJb JJIMTEIBHBIN CPOK,
JIOCTaTOYHO MpoOJeMaTHYHO. be3yclioBHO, COBepllleHHE BHHOBHBIX JEHCTBHIA,
JAIOIIMX OCHOBAHMSI JJIsi YTPAThl K paOOTHHUKY JIOBEpHs, B CBOOOJHOE OT pabOThI
BpeMsl IpeJIoiaraeT Onpeneia€HHyI0 crenu(uKy pacTopKeHHsI TPYAOBOTO J0ro-
BOpa, B TOM YMCJI€ B OTHOLIEHUH CpOKOB. [1o mHenuto M. IIpecHsikoBa, Takas crie-
nudrka 06yCIIOBICHa, IPEXK/IE BCETO, CI0KHOCTHIO OOHAPYKEHHS TAKOTO ICSTHHS .

VYTpara 1oBepHsi — OLIEHOYHOE MOHITHE, U pabOTOJaTENb BIPAaBE CAMOCTOS-
TEJIbHO OLIEHUBATh JECUCTBUS PaOOTHUKA C YYETOM €ro JMYHOCTHU, 0OCTOATEIHCTB
ux copepuieHus. Ciaeayer Bceraa cepbE3HO OTHOCUTCS K MOCIEACTBUSAM YBOJIbHE-
HUs pabOTHUKA MO JAHHOMY OCHOBaHUIO. Benb Hepenku ciydyan oOpamnieHus: yBo-
JIEHHBIX paOOTHUKOB B CYJ, C LEJbI0 00XanoBaHus peiieHus padotonarens. U ec-
JIU CYJ PEIIUT, YTO YBOJbHEHUE PAOOTHUKA OBIJIO HE3aKOHHBIM, TO PAOOTHHK J10JI-
’KeH OBITh BOCCTAHOBJICH Ha MPEKHEW paboTe, B cOOTBETCTBUU CO CT. 234 Tpyno-
BOro kojekca P® paboromarens 00s13aH BOZMECTUThH HETIOIYUYEHHBIN 3apaboToK, a
Takxec pabotonarens Ha ocHoBaHUM CT. 237 TpymnoBoro koaekca P moxer ObITH
B3bICKAH MOPAJIbHBIA BpeJd, NPUUYUHEHHBIN HEMPAaBOMEPHBIMHU JICHCTBUSIMU WIIU
0e31eiicTBUAMH pabOTOaATENS.

® Tpymosoit komexc P® [Dnexrpormsii pecype] : denep. 3akon or 30.12.2001 Ne 197-®3. Jloctyn u3
crpas.-TipaBoBoii cucteMbl «KoHcynbTanTI [mtocy.
*IpecusikoB M. OcHoBaHus yBOIbHEHHS: yTpata gosepus // DK-FOpuct. 2009. Bemyck 36. C. 90-92.
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I'. A. bornjamkuna,

cmyodenmxka 4 Kypca

Vuueepcumem umenu
O. E. Kymaguna (MI'FOA)

N3menenns B I'TIK P®: pemeHuss MUPOBBIX Cyjael

®enepanbHbiM 3aKOHOM OT 04.03.2013 No20-®3 «O BHECEHUHM U3MEHEHUN B
OTIIeTIbHBIE 3aKOHOAaTeNbHbIe akThl Poccuiickoit deneparnmy ObLIM BHECEHBI U3-
MeHeHus B ctatbu 193, 198, 199 I'TIK P®, kacaroruecs cy1eOHOTO peIieHus, BbI-
HOCUMOI'O MUPOBBIM CYIbEH.

Hosembl 3akpenuiiv o0111ee mpaBuiio, COrJIaCHO KOTOPOMY MHUPOBOH CYJbs
MOXET HE COCTaBJSATh MOTUBHUPOBAHHOE PEILICHHE CyJa MO PACCMOTPEHHOMY UM
nemny.

OpnHako MUPOBOM CyJibsi 00sI3aH COCTABUTH PELICHUE CyJa M0 PacCCMOTPEH-
HOMY UM JIeJTy B clly4ae MOCTYIUJICHUS OT JIMI, YYaCTBYIOIIUX B Jieie, UX MpeJcTa-
BUTEJICH 3asBJICHUS] O COCTABJICHUU MOTHBHPOBAHHOIO PEIICHUS Cyla, KOTOPOE
MOJKET OBITH IMOJAHO:

1) B TeueHue Tpex JHEN co AHS OOBABICHUS PE3OIIOTUBHON YaCTH pellICHUs
CyJa, €CJIM JUIA, YYACTBYIOIIHUE B JEJ€E, UX MPEACTABUTENHN IPUCYTCTBOBAIIU B CY-
JIeOHOM 3aceaHNHu;

2) B TeueHHUE MATHAALATH JHEH CO JTHS OOBSBIEHUS PE30JIOTUBHOM YaCTH
pelieHus cyJia, €ciy Jula, yYacTBYIOIIUE B AEJ€, UX MPEICTaBUTEIN HE MPUCYT-
CTBOBAJIM B Cy/IcOHOM 3acelaHuH.

JlaHHBIE N3MEHEHUS BBI3BIBAIOT HEMAJIO BONPOCOB. II0CKOIBKY OHM KacaroT-
Csl 4aCTH CyAA€OHOTO PEIIeHUs, PACCMOTPHUM BOIIPOC O €T0 POJIH.

CtpykTypHO CyneOHOE peIIeHHE COCTOUT M3 YEThIPEX YacTell: BBOJHOM,
ONMUCATEIbHOM, MOTUBUPOBOYHON U PE30JIOTUBHONW. MOTUBHPOBOYHAS 4acTh CY-
eGHOTO PEIICHHS COCTONT U3 TPEX HIEMEHTOB

— UBJIO)KEHUE (PAaKTUUECKUX 0OCTOSTENILCTB Jiejia, YCTAHOBJICHHBIX CYA0M;

— aHaliM3a J0Ka3aTelbCTB, HA OCHOBAHUU KOTOPBIX CyJ cuMTaeT (haKkThl yC-
TaHOBJICHHBIMU;

— aHaliM3a JI0BOJIOB, UCXO/Isl U3 KOTOPBIX CyJ MPEACTaBICHHBIE JOKa3aTelb-
CTBa HE MPUHUMAET;

— IOPUANYECKON KBaTU(UKAIIMN TPABOOTHOIIICHUH.

MoTuBUPOBOYHASL YaCTh COJEPKHUT (PAKTOJIOTHYECKOE U JTOKA3ATEIHCTBEH-
HOe 000CHOBaHWE BBIBOJIA CyJAa: CyH YKa3bIBaeT, Kakue (pakThl OH CUMTAET yCTa-
HOBJICHHBIMH U MOYEMY, aHAJIU3UPYET JOKA3aTEIbCTBA C MO3UIMU UX OTHOCHUMO-
CTH, JOMYCTUMOCTH, JOCTOBEPHOCTH, JOCTATOYHOCTH. MOTHUBUPOBOYHAS YacCTh
Cy1IeOHOTO PEIICHUS] TO3BOJIIET TOBOPUTH O TPYJE CaMOr0 CYJIbH, BBIHECIIETO
naHHoe cyjaebHoe pemieHue. KadecTBo cyneOHOro peiieHusi, COOTBETCTBEHHO, Ka-
YEeCTBO pabOTHI Cy/IbH, MOXKET ObITH MPOBEPEHO BHIIIECTOAIIMMU CYACOHBIMU HH-

! dpkos B. B. I'paxxasckuii mpomecc : yaebunk. M. : Muporpormk Mexua, 2012. C. 379.
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CTaHIUSMU TOJIBKO IO COCTABJICHHOW MOTHBHUPOBOYHOM YacTH CyAeOHOro perie-
HUS

OTcyTcTBME MOTHMBHUPOBOYHOW YacTH JIMINAET MpaBa CTOPOH 00XKalloBaTh
peleHre no TakuM OCHOBaHMAM, NpenycMoTpeHHbIM crarbert 330 I'TIK PO, kak
HEIPaBUJIBHOE ONpe/esieHne OOCTOSATENbCTB, UMEIOIIMX 3HAYECHHUE Uil Jea; He-
JIOKa3aHHOCTb YCTAHOBJIEHHBIX CYZOM IEPBOM MHCTAHIMH OOCTOSITENBCTB, UMEIO-
KX 3HaueHue A Jaena. KoneuyHo, MokHO oOpaTUThCA C 3asBJIEHUEM O COCTaBIIe-
HUU MOTUBHUPOBAHHOTO PELIEHUS, HO HAa 3TO MOTPEOyeTCsl BpeMsL.

JIeCTBUTENBHO, OTKYa CTOPOHBI Y3HAIOT, KaK CyJl OIPENEINI 3TU 00CTOsI-
TEJIbCTBA 1O JIENly, IOYEMY OJHM JTOKa3aTesIbCTBAa NMpUHsI, Apyrue Her. [lo cytn
JieNa, 3TO HE CyJeOHOe pelleHHe, a KBa3UIOCTaHOBJIECHUE. [I[pOTUBHUKN BHECEH-
HBIX M3MEHEHUW OTMEYAIOT TAKXeE, YTO M3BSATUE Y MUPOBBIX CyJel O0S3aHHOCTU
II0 COCTAaBJIEHUIO MOTHUBHPOBAHHOTO PEIICHMSI 3aKOHOJATENIb HU3BOIAUT IECATEIb-
HOCTb MHPOBOT'O CYJIbH 10 JIEATEIbHOCTH AOKHOCTHOIO JIMLA, KOTOPBIA (paKkTH-
YECKHU HU 3a UYTO HE OTBEYAET.

Takxe BO3HUKAET MpoOsiieMa OTHOCUTEIBHO MPABOBOM MPUPOBI CPOKOB, B
TE€YEHUE KOTOPBIX JIMIIA, YYACTBYIOIIUX B J€Jie, X MPEICTaBUTEIN MOTYT 0Opa-
TUTHCS C 3asBJICHHEM O COCTABJIECHUM MOTHUBHPOBAHHOIO pemieHus cyaa. OHM pas-
JUYAI0TCA B 3aBUCUMOCTU OT TOTO, MPUCYTCTBOBAJIM JIM OHU B Cy/eOHOM 3acena-
HUU WK HET. B mepBoM ciyyae Cpok cocTaBisieT 3 1Hs, BO BTOPOM — 15 nHe.

Bo3HuKarT BOpOCH!:

— HOCHT JIM 3TH CPOKH IIPECEKATENbHBIN XapaKkTep,

— MOTYT JIU OHU OBbITh BOCCTAHOBJIEHBI U €CJIM J1a, TO B KAKOM IMOPSAJKE U B
Kakou npouenype. HeMOTUBUPOBaHHOE pELIEHUE CYIOM BBIHECEHO, 4 KAKOW CyJ U
KAKOW MHCTaHIMU OyJIeT 3aHMMAaThCS BOCCTAHOBJIEHUEM IMPOMYIIEHHBIX CTOPOHA-
MH CpPOKOB Ha MOJAayy 3asBJICHUS O COCTABJIEHWHW MOTHBUPOBAHHOTO PELIEHUS -
OCTAETCs MOKAa HEU3BECTHBIM.

Ha npakTuke MOTryT BO3HMKHYTH BONPOCHI, KOIZla HEMOTUBHPOBAHHOE CY-
NeOHOe pelIeHue eCTh, a MPEIIULIUATBHBIX (PAKTOB M0 HEMY YCTAHOBUTH HEBO3-
MO>KHO, TaK KaK OHHM JOJKHBI ObUIM COIEPkKAThCS B MOTHUBUPOBOYHOM YaCTH CY-
nebHoro peiieHus. BorzpiBaeT 0601611101 BONPOC COOIIOIEHNE MUPOBBIMU CYIbSIMU
IIPUHLIAIIA HENPEPBIBHOCTU U HENOCPEACTBEHHOCTH IPAXXIAHCKOr0 Ipolecca, co-
OTBETCTBEHHO, MPABOCYTHOCTh CAMOI0 CyAeOHOT0 pelIeHUus, TaK KakK M0 HCTede-
HUHM CpOKa Ha MOJady 3asBJICHUS O COCTaBICHUU MOTHUBHUPOBAHHOTO CYAEOHOTO
pelleHus U PU IPUHATUU 3TOTO 3asBJICHUS M0 OOBEKTUBHBIM IPUYMHAM MOTHBU-
POBOYHYIO YacTh Cy1€0HOTO pelIeHUs OYJET COCTaBIATh APYroi MUPOBOM Cyabsl.

Takum o00pa3om, uaeT yHpolleHHe cyaeOHOro pa3zdoupaTenbcTBa, HO Ha
MIPaKTUKE MOSBIISIOTCS HOBBIE BOIPOCHI, KOTOPBIE TPEOYIOT pa3pelieHHUs.

HNHTEpECHO MOCMOTPETh CTATUCTUKY PACCMOTPEHUS TPAXKIAHCKUX JENl 0
BHECEHUS U3MEHEHUN U TOCIIE.

2I[eI"r;[peB C. JI. MupoBbI€ CybH: HOBBIC MMPaBUIIa, HO M HOBBIC BOIPOCHI // ApOUTpakHBIN U TpakaaH-
ckwmit mporiecc. 2013. Ne 5.
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KonmdecTBO paccMOTPEHHBIX MHPOBBIMHU CYABSIMHU TPAKITAHCKUX €1 BbI-
pocio Ha 12% (92 246 rpaxxaaHCKHUX AEJ, PACCMOTPEHHBIX MUPOBBIMU CY/IbSIMU B
nepBoM nosryroauu 2014 roga npotus 82 119 rpaxagaHCKuX 1€, pacCCMOTPEHHBIX
MHPOBBIMU CYJbsIMU B TIepBOM nosryroauu 2013 ropa.

CormacHo crtaTUCTHYeCKUM HaHHBIM B 2013 r. HaOmromamach TEHIICHIIUS
YBEJIMUYEHHUSI TIOCTYIUICHUSI K MUPOBBIM CYAbsIM rpakaanckux nei. Tak, B 2013 r. k
MUPOBBIM CYIbSIM nocTynuiao 174 792 rpaxnaHckux nena, uro Ha 66 893 nena
win Ha 38,3% Ooubiiie B cpaBHenuu ¢ 2012 r. (107 899 nen).

Ecnmu B 2011 romy MUpPOBBIMH CyAbIMHU TOpojia MOCKBBI pacCMOTPEHO
215 326 rpaxnanckux ngen, To B 2012 romy — 192 682 nema, 4yTo MeEHbIE Ha
10,5%. Mocksa. 107 516 nen (B nepBom noxyroauu 2013 roma — 91 058) u 86 195
nen 00 aIMUHUCTPATUBHBIX MPABOHAPYIICHUIX (B repBoM nosryroauu 2013 roga —
73 816).

Kak BUIMM, KOJUYECTBO JI€Jl YBEJIMYMWIOCH TOCie pedOpMbl, HO Ba)KHO HE
KOJINYECTBO, a KauecTBO. BaxxHO, 4TOOBI MpPU PaCCMOTPEHUHU Jeja MO CYIIECTBY
cOOJIIOAATNCh TTpaBa U CBOOOIbI TpaXkaaH. bEICTPO HE 3HAYUT KaU€CTBEHHO.

A. U. beipraszosa,

cmydenmka 3 Kypca
HIOU (¢) PIIA
Munrwocma Poccuu

IIpo6.1eMbI NPaBOBOIo peryJIMpoOBaHMs 10T0BOPA
cypporatHoro marepuncrsa B Poccuu

Poccuiickoe 3ak0HOIATENHCTBO B 00JIACTH MPABOBOTO PETYIUPOBAHUS BCIIO-
MOTATENbHBIX PENPOAYKTHUBHBIX TEXHOJOTHH, B YAaCTHOCTH CYyppOTaTHOTO Mare-
PUHCTBA, HEJIOCTATOUYHO PA3BUTO, B CBSA3M C YEM, HE B TOJHOM Mepe OTBeYaeT Mo-
TPEOHOCTSAM MPAKTHKH. B HEM HE CONEPKUTCS HOPMATHBHOTO OMPEICICHUS Cyp-
pPOTaTHOTO MAaTEPUHCTBA, OTCYTCTBYIOT T€ KPUTEPUU, KOTOPHIM JOJKEH COOTBET-
CTBOBATH JJOTOBOP CyppPOTaTHOTO MAaTEPUHCTBA.

BBuay OTCyTCTBHS TpaBOBOTO PEryJUPOBAHUS JAHHOTO BOIMPOCA, BO3HU-
KaroIIyue B MPOIecCe MPUMEHEHHS TaKUX PENPOTYKTUBHBIX TEXHOJOTHUN OTHOIIIE-
HUS, TIOPOXKIAAIOT MHOXECTBO CIIOPOB, OTHOCUTEIIBHO MHTEPECOB WX YYAaCTHHUKOB.
HpaBcTBeHHass cTOpOHA 3TOW MPOOJIEMBI 3aKJIFOYACTCS B TOM, YTO B OTJIMYHE OT
WUHBIX BHUJIOB JIOTOBOPOB, JIOTOBOP CYyppOTaTHOTO MAaTEPUHCTBA IMMOMUMO CTOPOH,
€ro 3aKJIIOYUBIIUX, CYIIECTBEHHBIM 00pa30M 3aTparvBaeT MpaBa U UHTEPECH PO-
JMBIIETOCS] B pPe3yJbTaTe MCIIOJHEHHUs J0roBopa pedeHka. OQHM MONararoT, 4ToO
CypporaTHoe MaTepUHCTBO BO MHOTOM JIa€T IIAHC TEM CEMbSIM, KOTOPBIE YXKE CO-
BCEM OTYASsITUCh POAUTH COOCTBEHHOTO pebeHka. [[pyrue ke, Ha000pOT, CUUTAOT:
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CYyppOraTHO€ MAaTEpUHCTBO IPEBPAIIAET ACTEW B TOBAp, a MAaTEPUHCTBO — B OIUIA-
qnuBaEMyI0 pabory'.

B nocnennee BpeMsi HHCTUTYT CyppOTraTHOIO MaTEpPUHCTBA CTaj 4acTO HMC-
II0JIb30BAThCS HA MPAKTUKE, B CBSI3U C YEM aKTUBHO OOCYXJaeTcs B Kpyrax yde-
HBIX, B TOM YHCJIE U FOPUCTOB.

BOABIIMHCTBO TEOPETUKOB OTHOCAT JOTOBOP CYpPpOraTHOrO MaTEPUHCTBA K
YUCIIy I'PakIaHCKO-IIPABOBBIX, MPAMO HE IMPEAYCMOTPEHHBIX ['pakIaHCKUM KO-
nekcoM P®, a Ha mpaBOBYHO NPHUPOAY AAHHOTO JIOTOBOPA Y YUYEHBIX BO3HHKAIOT
pa3HbIE TOYKH 3PEHHSL.

CypporaTtHoe MaTEpUHCTBO pPacCMaTpHUBAIOT KaK BO3ME3JHOE OKa3aHHUE yC-
JYT MO BBIHAIIMBAHUIO 3MOpPHUOHA, Hampumep, coracHo MHeHuto E. C Mutpsiko-
BOH, JOTOBOP O CyppOraTHOM MaTE€pPUHCTBE — 3TO JJOTOBOP COBMECTHOT'O OKa3aHUs
ycIyT, 003aHHOCTh UCHOJHUTENS (CyppOraTHOM MaTepu) — OKa3aTh MO 3a/laHUI0
3aKa34MKOB OIPEACIICHHbIE YCIyry (BbIHAIIMBAHUE U POXKACHUE pedeHKa), a 00s-
3aHHOCTh T'€HETUYECKHX POJAMTENIEH — OIJIATUTh 3TU ycayru . OgHako cypporat-
HOE MAaTEPUHCTBO MOXKET OBITh U 0€3BO3ME3/IHBIM, B CBSA3H C UEM C ITOU MO3ULIUEH
MO>KHO HE COTJIACUTHCA.

OH paccmaTpuBaeTCsi M Kak JOTOBOP MOAPSIA, LUEIbI0 KOTOPOIO SBIISIETCS
nepenavya pedeHka noTeHuualnbHbIM poautensMm. Tak, A. A. IlectpukoBa B cBoeM
JUCCEPTALIMOHHOM HCCIIEOBAaHUM OTMEYAET, YTO «IPEAMETOM JIOrOBOpa Cyppo-
raTHOTO MaTepUHCTBA OyAyT BBICTYIATh AEHCTBUSA CyppOTraTHOM MaTEpH IO BHI-
HAIIMBAHUIO U POXKACHUIO peOeHKa, (T. €. OKa3aHHe creun(puuecKoil ycimyru Hape-
YEHHBIM POJMTEIISIM) U COTJIACHME CyppOTaTHOM MaTepu Ha PETUCTpALMI0 peOeHKa
HapEUYECHHBIMU POJIUTEISIMIY .

Jljig peleHust Borpoca o MpaBOBOM MPUPOJIE TaHHOTO JI0TOBOpa HEOOXOAU-
MO OMPEIETUTh €ro MPEeIMET, KOTOPBIN SIBISETCS KPUTEPUEM OTHECEHHUS J0roBOpa
K TOMy uiu uHOMY BHUAy. CylIecTByeT HECKOJIBKO IMOIXOJOB K ONPEIEICHUIO
npeamera aorosopa. [log nmpeameToM 10oroBopa MOHUMAETCS caM IPEAMET UCIOJI-
HEHUSI — HEKOE€ MMYIIECTBO C KOJMYECTBEHHBIMU M KaY€CTBEHHBIMU XapaKTepH-
CTUKaMH, T. €., Kak mucajd M. M. bparunckuii, «Habop mokaszareneil Toro, mo mo-
BOJLy 4Ero 3aKiIFOUeH J0oroBopy . [IpeicTaBUTeNn APYroro moaxoaa CBOIAT Tpe/-
MET JO0roBopa K aeulcTBusM. B. B. BuTpsHckuii, B 4aCTHOCTH, yKa3bIBa€T, YTO
MPEAMETOM BCSIKOTO TPakIaHCKO-TIPABOBOI'O JIOrOBOpa SIBIISAIOTCS AeCTBUs (0e3-
HCﬁCTBHe)S.

! Bepumnnna E. B., KaGaroea E. B., Slumverosa M. O. CypporatHoe MaTepiHCTBO B Poccnn u 3apyOex-
HBIX CTpaHax: CpaBHUTENBHO-TIpaBoBoi aHanu3 // CemelHoe u xwiuiiHoe mpaso. M. : FOpuct, 2011.
Ne 1. C. 3.

“MutpsikoBa E. C. TIpaBoBoe peryjiMpoBaHHe CyppOraTHOrO MaTepPUHCTBA B Poccuu : juc. ... KaHL.
ropua. Hayk. Tromens, 2006. C. 63.

*TlectpukoBa A. A. OGs3aTeNbCTBAa CyppOraTHOrO MaTEPUHCTBA : JIHC. ...KaH. opua. Hayk. Camapa,
2007. C. 202.

* bparunckuit M. W., Burpsickuii B. B. JloroBopHoe mpago: o6mixe monoxerus. M., 1998.
SBHTp;IHCKHﬁ B. B. CymecTBeHHbBIE YCIIOBUS TIOTOBOPA B OTCUECTBEHHOW MUBWJIMCTUKE M IIPABOIPUME-
HUTeIbHOM mpakTHKe / BectHuk Briciiero Apourpaxuoro Cyma Pd. 2002. Ne 6. C. 78-79.
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HccnenoBarenu B 00iacTu CypporaTHOrO MaTepUHCTBA, KacasCh MpeaMeTa
JOroBOpa, 00OCHOBBIBAIOT JBE OCHOBHBIX TOYKM 3peHUsi. COrjacHo MnepBoy mpea-
METOM JIOTOBOpa SIBJISIFOTCSI JIEUCTBUSI, KOTOPBIE IOJKHBI OBITH COBEPIIEHBI IO
JAHHOMY JIOTOBOPY. A COTJIaCHO BTOPOM — B MPEAMET JI0I0OBOpa CJIEIYET BKIIOUYATh
KaK 00513aTebCTBA CTOPOH O BBIHAIIMBAHUIO peOCHKA U BBIIJIATE «BO3HATPaXK]ie-
HUS», TaK U caM SMOPHOH, KaK OOBEKT, B OTHOIIEHUU KOTOPOTO COBEPIIAIOTCS
JENUCTBUA 10 UMIUIAHTAIMU U PA3BUTHUIO, U COOCTBEHHO PEOCHOK, KaK 0OBEKT, BO3-
HUKAIOMIMH B PE3yIbTaTe HCIOTHEHHS JOrOBOPA CTOPOHAMH .

Taxum 006pazom, B peaMeT HEOOXO0IMMO BKIIOUATh KaK JEHCTBHS, KOTOPHIE
JIOJKHBI COBEPIINTH CTOPOHBI, TAK U OOBEKT, HA KOTOPBIA 3TU ACHCTBUS HaIpaB-
JICHBI.

Emé onnoit mpo6iemMoil aBisieTCs TO, YTO UCXO/IS U3 HOPM 3aKOHOJATEIbCT-
Ba U MPAKTHUKH, IPABOBOM CTaTyC SMOpPHOHA OIpEAesaeTcs Kak MPaBOBOW CTaTyC
00BbEKTa MPaBOOTHOLIEHUH, UCXOJA U3 OTCYTCTBUS I'PAKIAHCKON MPABOCYOBEKT-
HOCTH Ha MOMEHT 3aKJIIOYEHUSI.

OpHako ¢ MOMEHTa POKICHUS U TIPH Tepeaade OMOJIOTUYECKUM POJIUTEIISIM
peOeHOK yxe o0nagaeT mpaBOCYyOBEKTOCThIO. B 4acTHOCTH, BOZHMKAET BOIPOC —
KTO K€ SIBJISIETCSI €r0 3aKOHHBIM IMPEACTAaBUTEIEM B 3TOT MOMEHT. DTOT (PaKkT He
HAXOJUT CBOETO OOBSICHEHUS B TEOpUU. BBUIY 3TOro HEOOXOIMMO 3aKOHOAATEI b~
HOE PEryJIMpOBaHUE JAHHOTO BOMPOCA C LENbIO 3aIIUTHI IPAB U 3aKOHHBIX UHTEpe-
COB peOEHKa OIATH K€ MyTEM BBIJEICHHS JOTOBOPA CyppOraTHOrO MaTepUHCTBA B
I'pak1aHCKOM KOJZIEKCE KaK CaMOCTOSATEIIBHOTO, C YKa3aHUEM CTOPOHBI, KOTOpas
BBICTYIIAE€T B KAUE€CTBE 3aKOHHOIO MPEICTABUTENSI HA KOHKPETHOM 3Tare UCIOJIHE-
HUS JOTOBOPA.

Briienenue 1oroBopa CypporaTHoro MaT€pUHCTBA, @ PABHO perjiaMeHTalus
€ro yCJOBHUU, MpaB 1 003aHHOCTEH CTOPOH HEOOXOIUMO €l U B CBSI3U C TEM, UTO
B CHJIy HEOIPAaHUYEHHOCTH MPaB CTOPOH IPU 3aKIFOUEHHUH JI0TOBOPa CyppOraTHOro
MAaTEpUHCTBA Ka)XKJlasg U3 CTOPOH CTABUT MPHOPUTETOM MAKCHMAIIBHYIO peayin3a-
LIMI0 CBOMX MHTEPECOB, YTO BJIEYET OMACHOCTH JIJISi COOJIIOJIEHUSI UHTEPECOB JIPY-
rOil CTOPOHBI, BBUIY OTCYTCTBUS MPABOBOM 3aITUIIIEHHOCTH.

Kak ormeuaet A. A. IlectpukoBa, popmynupoBka ct. 51 CeMelHOTO KOACK-
ca PD, koropas omnpezenser, 4To Juila, COCTOSIINE B Opake Mexay coO0Ol U JaB-
IIME CBOE COIJIacHe B MHCbMEHHOW (popMe Ha MUMIUIAHTAIMIO AMOpPHUOHA APYrou
KEHIIIMHE B TEJISIX €T0 BHIHAIITUBAHUS, MOTYT OBITh 3alMCAHBI POJAUTEIISIMUA peOCH-
Ka TOJIbKO C COTJIacusl KCHIIMHBI, pOAUBIIEH peOeHKa (CypporaTHON MaTepu), cTa-
BUT 1107l COMHEHHE IOPUANYECKYIO CUITY JAaHHOTO J0roBopa. B Buay orpaHnyeHHoO-
CTH 3aKOHOJATEJIBbHOI'O PETYJIMPOBAHUSI CTABUTCA BOMPOC: KaK 3AIUTUTh UHTEpE-
ChbI OMOJIOTUYECKUX po;mTeneﬁ?7

[IpencrasnsieTcsi, 4TO corjache Ha nepenady peOeHKa CypporatHod mare-
PBIO €ro OMOJIOTUYECKUM POAUTENSIM JOJIKHO OBITh 3aKpPEIUICHO B 3aKOHE KaK Cy-
IIECTBEHHOE YCJIOBHE JJAHHOTO JOrOBOPA, YTO J1aBajio Obl BO3MOXKHOCTh OMOJIOT -

® Papakmmna K. @. TIpeaMer 10roBopa CypporaTHOr0 MaTEpHHCTBA: TEOPHsS U NPAKTHKA. AKTyalbHbIE
npobaeMsl rpaxkaanckoro mpasa. 2013. Ne 6(31). C. 738.
"Tlectpukosa A. A. Ykas. cou. C. 202.
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YECKUM POJMTEISIM OCYIIECTBUTH T'OCYJAAPCTBEHHYIO PETUCTPALMIO0 PeOCHKA Kak
cBoero. B Takom ciywae, mpu oTKa3ze CypporaTHOW MaTepH OT nepeaadyu peOeHKa,
OHH CMOTYT HCIIOJIb30BaTh MEXAHU3M 3aLIUThI, 3aKPEIUICHHBIN B CcT. 68 CemMelHOoro
KOJIEKCA.

BwmecTe ¢ TeM B MpakTHKE CIIy9arOTCs M1 OOpaTHBIE CUTYaIlud, KOTJa POIB-
merocss peOeHKa OTKa3bIBAIOTCS 3abupaTh ero Owojornyeckue poxutenu. [lo-
CKOJIBKY OOSI3aHHOCTh OMOJIOTUYECKHUX POAUTENEH 3a0paTh poAUBIIErocs peOeHKa
y CYppOTaTHOM MaTepu 3aKOHOAATEIbHO HE IMPOIMCaHa, HO Kak OTMEYaeT
E. C. MutpsixkoBa, U1 OTBETCTBEHHOCTb MO CT. 393 I'paxaanckoro koaexkca PD o
B3BICKAHUU C HUX YOBITKOB, MPUYMHEHHBIX HEUCIIOTHEHUEM WM HEHAIJIeKAITUM
WCITOJTHCHHEM 00513aTeNIbCTB, K HUM MPUMEHHUTH HEIb3.

BBuny sroro, HeoOXOAMMO 3aKpEIUICHHE W MOJ00HON O00S3aHHOCTH IS
OMOJIOTUYECKUX POJUTENEH, KaK CTOPOHBI IPAXKIaHCKO-TIPABOBOTO JOTOBOPA.

Cornacno npuka3zy Munzapaa PO Ne 1071 ot 30.08.2012 «O nopsnke uc-
MOJIB30BAHUST BCIIOMOTATEILHBIX PEMPOIYKTUBHBIX TEXHOJIOTHH, MPOTHUBOIOKA3a-
HUSAX U OTPAHUYCHUSX K UX MIPUMEHEHUIO» — CYppPOTaTHOM MaTEPb0 MOXKET OBITh
JKEHILMHA B BO3pacTe OT JABAJLATH 0 TPUJLATH MSITH JIET, UMEIOIIas HE MEHee
OJIHOTO 3JI0POBOr0 COOCTBEHHOI'O peOEHKa, MOTyYUBLIAS MEIULMHCKOE 3aKIII0Ye-
HUE 00 yIOBIETBOPUTEIILHOM COCTOSIHUM 3J0POBBS, JAaBIlas MUCbMEHHOE UHGOP-
MHUPOBaHHOE TOOPOBOJIBHOE COTJIacCue Ha MEAUIIMHCKOE BMEIIaTeNbCTRO .

VY cTaHOBIEHHOE BO3pPAaCTHOE OTrpaHUYEHHE BHUJIUTCA HE COBCEM OIPaBJIaH-
HbIM. V3BeCTHBI ciyyau, KOrja MaTepy BhIHAIIMBAIM JIETEH ISl CBOMX OeCIuion-
HbIX gouepeit. bosiee 6e30macHbli U HEOPOToH coco0 (3a UCKIIFOYEHHUEM OTLIAThI
METUITUHCKUX YCIYT) BPS JIA MOXKHO TPEIIOXHUTh. KTO Tak e THIaTeNbHO TO-
JIOM/IET K BOMPOCY BhIHAIIMBAHUS peOCHKa, KakK, HampuMep, He pojHas 0adymika.
besycnoBHO, uTo MuHucTepcTBO 3/paBooxpaHeHuss PO ncxonauno u3 Oiarux Ha-
MEpEHUHN POXKIACHUS 3J0POBBIX JIETEH, HO, KaK 3asBIISIOT MEIAWKH, €CITH JKCHITUHA
bu3nYecKu 370pOBa, TO BHIHOCUTH 3JI0POBOTO PEOCHKA BO3MOXKHO M KOTJa YKEH-
IFHA y)Ke HAXOOUTCSA B Bo3pacte 50—55 mer’. OxHako, B I'pakIaHCKOM KOAEKCe
IIPU BBIAEICHUH JOTOBOPA CyppOraTHOrO MaTEpUHCTBA HE JAOJHKHO COJIEPKAThCA
MOI00HOTO OTPAHUYEHHUS JIJIS KEHIIMHBI, KEJIAIOIIeH CTaTh CTOPOHON JJAHHOTO J10-
roBopa.

Takum 00pa3om, UCXOAS M3 BBIMICU3IIOKEHHOTO, MPEACTABISAETCS HE00XO-
JTUMBIM BBIJICTIEHUE JIOTOBOPA CyppOTraTHOTO MAaTEPUHCTBA KAK CAMOCTOSITEIIBHOTO
norosopa B ' paxnanckoMm kojaekce PD, yeTkoe ompeniesieHue ero npeaMeTa, mpa-
BOBOTO TOJIOKEHUSI CTOPOH JTAHHOTO JIOTOBOPA, & TAaKXKe MOJAPOOHAsT perjiaMeHTa-
IS UX TIPaB U O0S3aHHOCTEH, HO C yUY€TOM HMHTEPECOB pPeOEHKa, KOTOPHINA K MO-
MEHTY €ro nepeayn OMOJOTUIECKUM POAUTENSAM yKe 001a1aeT MpaBoCyObEKTHO-

O mopsike HCIONB30BAHMS BCIIOMOTATENBHBIX PENPOLYKTHBHBIX TEXHOIOIUH, HPOTHBOIOKA3AHHUIX U
OTpaHMUYEHUSIX K HX NPUMEHEHHMIO [DNEeKTpOHHBIM pecypc]: mpuka3 Mwunsgpasa PO Ne 1071 or
30.08.2012. URL : http://www. rosminzdrav.ru (nata obpamenus: 21.01.2015).

*Typre A. P. ITpoGieMbI IPaBOBOrO PEry/IMPOBAHKS CYpPOraTHOrO MAaTePHHCTBA B Poccuiickoii penepa-
i [Dnekrponnsiit pecype] : EspAszlOx. 2012. URL : http://www.eurasialaw.ru (mata oGparieHus:
21.01.2015).
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CTbIO, 4 3HAYUT Yy4YCT €TI0 MHTCPCCOB U UX 3alllUTa TAKKC UMCIOT 0O0JBIIOC 3HAYE-
HHC.

K. M. bbrukoBa,

acnupaum Kagheopul
NPeoOnpUHUMAMENbCKO20
npasea HUY BIIID

CamoperyjupyemMble OPraHu3auMu ApOUTPAKHBIX YIPABJISIIOIIMX
KAaK MHCTUTYT IPaJAaHCKOro o01ecTBa

Bormpoc o ¢popmupoBanun u ctaHOBIEHHH B cOoBpeMeHHoOM Poccum rpax-
JTAHCKOTO O0O0IllecTBa MPEACTABISACTCS aKTyaJlbHbIM U B JOCTAaTOYHOM CTENEHU
CJIO’KHBIM B CBSI3U C HAJIMYMEM BHEIIHUX (PaKTOPOB, 3a4aCTYIO MPEMSITCTBYIOIINX
ero pa3BuThio. Poccuiickoe 3aKOHOIATENBCTBO COAEPKUT OMPEACICHHOE KOJUYe-
CTBO UMIEPATUBHBIX HOPM, PETYJIHPYIOIINX CTOPOHBI OOIIECTBEHHOMN *KU3HH, KO-
TOpPBIC B II€JIOM HE TPEOYIOT JOMOJHUTEIIBHOTO TOCYJAPCTBEHHOTO BMEIIATEIbCT-
Ba.

B coBpeMeHHOM NMOHUMAHHMM W 3HAYEHUU TPAXKTAHCKUM OOIIECTBOM Ha3bI-
BaIOT «CaMOJIOCTaTOYHYI0, HEMIOCPEICTBEHHO HE 3aBUCAIIYIO OT TrocyaapcTBa cde-
py OOIIIECTBEHHBIX OTHOIIEHUH, B KOTOPYIO TOCYAapCTBO HE UMEET MPaBO BMEIIH-
BaThCS a[MUHHUCTPATHBHBIME METORaMi» . OIHAKO 3TO HE 03HAYAET MOJTHOE H30-
JUPOBAHUE STOM cepbl OTHOIMIEHHM OT TOCYJApPCTBEHHOTO PEryJIupOBaHUS, €l
CBOWCTBEHHO TO, YTO «WHJHUBUAYAJIbHOE, KOJUIEKTUBHOE M TOCYAapCTBEHHOE Ha-
XOIATCSL B COANAHCHPOBAHHOM COCTOSHHH» . CpEIu MPU3HAKOB IPAXKIAHCKOIO
001I1ecTBa BBIJICTSIOT CICAYIONINE: HATMYME YaCTHOM COOCTBEHHOCTH, HAJIMYUE B
00111eCTBE Pa3IUYHBIX KJIACCOB, COLMAIBHBIX TPYIIN, CaMOYIPaBIIEMOCTh OOIile-
CTBa, IOPUIUYECKU CBOOOJHASI JIMYHOCTb, COOJIO/ICHUE TIpaB M CBOOOJ YeJIOBEKa,
MOJUTUYECKUI TUTFOPAIN3M, PHIHOYHAS YKOHOMHUKA U APYTHE.

OnHYM U3 MHCTUTYTOB I'pakJIaHCKOTO OOIIECTBAa HA3bIBAIOT pPa3jIMUHbIE Ca-
MOpETYIHpyeMble opraHm3anun°. OHO MX HA3BaHHE Y)KE YKAa3bIBACT HA BaKHEH-
IUH MPU3HAK TPakAaHCKOTo OOIIeCcTBa — CaMOYyIpaBiisieMoCcTh obmiecTBa. CTaTh-
ern 2 @enepanbHOro 3akoHa PO «O camoperynnpyembix OpFaHHSaHI/IHX>>4 ycra-
HOBJICHO, YTO TOJ] CaMOPEryJUPOBAHUEM MMOHUMAETCA «CAMOCTOSITEIbHAS U UHU-
[MAaTUBHAS JIEATETLHOCTh, KOTOPAs OCYIIECTBISIETCS CYOBEKTaMH TMpEeANpPUHUMA-
TEIHCKON WK MPOGECCUOHATBHON JEATEIHPHOCTH U COJACPKAHUEM KOTOPOH SIBIISI-

! Tasapes B. B., Jlunens C. B. Teopust rocyqapcTsa  mpasa : y4eOGHHK 1ist By3oB. M. : Crapk, 2000.
S5llc.

?KoxeuukoB C. H. I'paxaaHckoe oOLIECTBO: MOHATHE, OCHOBHbIE HPH3HAKH, HPEANOCHUIKH HOPMUPO-
BaHus B Poccun // Bectank Hiskeroponckoro ynusepcurera uM. H. U. Jlobauesckoro. 2002. Ne 1. C. 37.
¥ Boromonosa T. 1. HenpaBHTEIECTBEHHBIE CAMOPETY/IHPYEMble OPraHM3AIHH KAK HHCTHTYT CTAHOBIIE-
HUS TPAXKTAHCKOTO OOIIECTBA B COBpeMEHHOW Poccnn: coMoornyecKuii ananms : JIC. ... KaH[. COIHOM.
Hayk. M., 2006. 154 c.

*O camoperyaupyeMbIx opraHusanmsix : dexep. 3akon ot 01.12.2007 Ne 315-®3 // Poccmiickas rasera.
2007. Ne 273 (6 nmex.).
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I0TCSl pa3paboTKa M YCTAHOBJICHHWE CTAHAAPTOB W MPaBWJI YKa3aHHOW NEATEIbHO-
CTH, a TaKXX€ KOHTPOJb 3a COONIOICHHEM TPeOOBaHUM YKa3aHHBIX CTaHIAPTOB H
npaBw». B Hacrosmel padore OyaeT mpoaHATM3UPOBAH MHCTUTYT CaMOpPEryiu-
pPYEMBIX OpraHu3aluil apOUTPa)KHBIX YNPABJSIONIMX C TOYKH 3PEHUS HaIHUUs
MPU3HAKOB TPAXKJIAHCKOTO OOIIECTRA.

HanomuumMm, yto cornacHo cratbe 3 @3 «O camoperynupyemMbiX opranusa-
UAX» K caMOperyjaupyeMbiM opranuzanusm (nanee takxe CPO) oTHocsTCs «He-
KOMMEpYECKHUE OpPTaHU3aluu, CO3JaHHbIE B IENSIX, MPEIYCMOTPEHHBIX HACTOSIIIM
denepaabHbIM 3aKOHOM M JAPYTUMH (eepaibHbIMUA 3aKOHAMH, OCHOBaHHBIE Ha
YJICHCTBE, 00BEIMHAIONINE CYOBEKTOB MPEAITPUHUMATEIBCKON NEATeTbHOCTH HC-
X0/l M3 €IMHCTBA OTPAC]IM MPOU3BOJCTBA TOBApOB (pabOT, yCIyr) WM PBHIHKA
IIPOU3BEJEHHBIX TOBAapOB (paboT, yciyr) J1ub0 OoOBEAUHSIONINE CYOBEKTOB MpPO-
deccroHaIbHON MEATENBHOCTH OIMPENEICHHOTO BUIAy. YKa3aHHBIA 3aKOH MpEay-
CMaTpUBaeT OMpeJelIeHHbIE TPEOOBaHUA K CaMOPETYIHPYEMBIM OpraHU3aIUsIM,
KOTOPBIE MOTYT JOIOJIHATHCA TPEOOBAHUSAMU CIIEIIUATBHBIX 3aKOHOB K OTJICITHHBIM
BUJIaM CAMOPETYIUPYEMBIX OPTaHU3AIHA.

Tak, Hanpumep, nyHkToM 2 ctatbl 21 @3 «O HecocToATEnbHOCTH (OaH-
KPOTCTBE)»® ([ajee — 3aKOH 0 GAHKPOTCTBE) OMPE/IEICHb! 00s3aTeIbHbIE TPEOOBa-
Hust K CPO apOutpaxHbIX ynpaisiouux. BelloiHeHne yka3aHHBIX TpeOOBaHUM
SBJIIETCS. OCHOBAHUEM JUIsl BKJIIOUEHHUSI CBEACHMM O HEKOMMEPUECKOM OpraHu3a-
MU B €IMHBIN rocyaapctBeHHbIN peecTp CPO apOUTpa)KHBIX yIPaBISIONIIHX.

Cpenu Takux TpeOOBaHMII HMHTEpEC BBI3BIBAET HEOOXOAMMOCTH HATUUMS
KOMIIEHCAIIMOHHOTO (hoHAa, CHOPMUPOBAHHOTO B pa3Mepe U B MOPSAKE, YCTAHOB-
JIEHHOM 3aKOHOM O OaHKpOTCTBE B MMIIepaTUBHOM mopsake. M npusHaercs 06o-
COOJICHHOE HWMYIIIECTBO, MPUHAJUICKAIIEE CAaMOPETYIMPYyeMOil OpraHu3alui Ha
npaBe coOcTBeHHOCTH. KoMmeHcamonnslit ¢GoH1 GopMuUpyeTCs 3a CUET YWICHCKIX
B3HOCOB U JIOJDKEH COCTaBIISATH HE MEHEE JIBA/LaTH MUJUTHOHOB pyOneii. [Ipu stom
He JomyckaeTrcsi ocBoOoxaeHue wieHa CPO oT 005S3aHHOCTH BHECEHMsSI TaKHX
B3HOCOB. J[aHHBII (OHJ WCMONB3YeTCs IS OCYIIECTBICHHS KOMITEHCAIMOHHBIX
BBITIJIAT B CBS3H C BO3MEIIEHUEM YOBITKOB, IPUYMHEHHBIX JIUIIaM, YYaCTBYIOIIUM B
nene 0 OaHKPOTCTBE, U UHBIM JIMIAM BCJIEACTBUE HEHCIIOIHEHUS WM HEHalJIexa-
IIETO MCTIOJIHEHUS apOUTPaKHBIM YIIPABJISIIOIIMM BO3JIO)KEHHBIX Ha HEro oOs3aH-
HOCTEH B Jiesie 0 OaHKPOTCTBE.

Kpome toro, o6s3arensubiM TpeboBanuem k CPO sBnsercs Hanuuue opra-
HOB YIpaBJieHUs], PYHKIIMA U KOMIIETEHIUSI KOTOPHIX TAaK’K€ BO MHOTOM OIIpejie-
JSIFOTCSL TIOJIOKEHUSIMU 3akoHa o OaHkporcTBe. Eciu ycraHoBjeHHE 3aKOHO[a-
TEJNbHBIX TpeOOBaHMI K pazMepy kKommeHcaunoHHoro gouga CPO sBuseTcs Brno-
HE OOOCHOBAHHBIM BBHUAY CIEUM(UKH W BBICOKOTO PHCKA MPH OCYIIECTBICHUU
JESTEIILHOCTH apOUTPaKHBIMU YTIPABJISIIOIIMMH, TO HEOOXOJAUMOCTh BMEIIATEb-
cTBa B OopMHUpOBaHUE CTPYKTYpbl opraHoB ympasieHus CPO npencrasnsiercs He-
CKOJIBKO ITPEYBEIIMYECHHOU.

0 HecocTosTenbHOCTH (GaHKPOTCTBE) : (eepanbHblii 3akoH oT 26.10.2002 Ne 127-®3 // Poccuiickas
rasera. 2002. Ne 209-210 (2 Hos10.).
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Xotsa nyHktoM | ctateu 21.1 3akoHa 0 OaHKPOTCTBE MPEAYCMOTPEHO, UYTO
CTPYKTYpa, MOPSI0K (GOPMUPOBAHHUS, KOMIIETEHIIUSI U CPOK MOJIHOMOYHI OpPraHOB
YIOpPAaBJICHUS, MOPSAOK NMPUHATHS UMM perieHuil ycrtanaBinuparoTcss CPO B cooT-
BETCTBUU C 3aKOHOM O OAHKPOTCTBE U JAPYTUMU (heJepaabHbIMU 3aKOHAMH, TTOCIIe-
IYIOIIME MYHKThI YKa3aHHOM CTaThU BeCbMa MOJPOOHO PETYIHPYIOT YIPaBICHUE B
CPO. Tak, 3aKOHOM YCTAHOBJIEHBI CIEAYIOLIIME OCHOBHBIE MOJIOKEHUS: PETYJIIAp-
HOCTh CO3bIBa 0011Iero coopanus uaeHoB CPO, ero KoMmneTeHIMs, B TOM YUCIIE BO-
IPOCHI, KOTOPhIE€ HE MOTYT OBITh OTHECEHBI YCTaBOM K KOMIIETEHIIMU MHBIX Opra-
HOB YIIpaBJICHUS, HEOOXOIUMBIN KBOPYM JIJisi TOJIOCOBaHUS, TOPAIOK (HOpMHUpPOBa-
HUSA U KOMIIETECHIIMS KOJUIETHAJIbHOIO OpraHa YIpaBJICHUS, KOMIETECHIIHUS HUCIOJI-
HUTEJIBHOTO OpraHa, TaKXe OINpPEJEJICHbl OpraHbl, 00s3aTeNbHbIe A (HOpMUpPOBaA-
Hus B CPO.

Ananu3 npaB u 00s3aHHOCTEN CPO apOUTpa)KHBIX yNPABISIONIUX, YCTAHOB-
JIEHHBIX CTaTheil 22 3aKkoHa 0 OAHKPOTCTBE, MO3BOJUT OMPEACIUThH MPABOBOE MO-
JIO’)KEHHE pacCMaTpUBaeMbIX opraHuzanuid. IIpu3Haku MHCTUTYTa TPa)KJaHCKOTO
o01IecTBa 3a4acTyI0 MPOSIBISIOTCA UMEHHO B 00OBEME MpaB, MPEIOCTaBICHHBIX ca-
MoperyiupyembsiM opranuzanusiM. CPO apOUTpa)kHBIX yNpaBIISIOMIMX HaJEIECHbI
MPEACTABUTENBCKON (PYHKIIMEH, OHU MPEICTABISIOT UHTEPECHI UX YIEHOB B OTHO-
IIEHUAX C TOCYIapCTBEHHBIMU OpraHaMu M MOTYT y4acCTBOBATh B 3aIUTE UHTEpE-
COB MX WIEHOB, B TOM 4YHCJI€ B apOUTpakHbIX cyfax. VM Takke MmpenocTaBiIECHBI
npaBa B 00JIaCTU HOPMOTBOpPYECTBA: MPABO YYaCTBOBATH B OOCYKIEHUU 3aKOHO-
IPOEKTOB, BHOCUTh Ha PACCMOTPEHUE T'OCYAAPCTBEHHBIX OPraHOB IPEIJIOKECHHUS
1o BorpocaMm (OPMUPOBAHMS U peasIU3allui TOCYJapCTBEHHOM MOJIUTUKU B cepe
HECOCTOSATEIILHOCTH.

[Ipu3Hak camoOyIpaBiIIEMOCTH NPOSIBISAETCA, B YaCTHOCTH, B TOM, 4To CPO
apOUTpaXKHBIX YIPABISAIOIIMX CAMOCTOSITENBHO PETYIUPYIOT MPOPEeCCHOHATBHYIO
JEeSATEIbHOCTh apOUTPAXKHBIX YIPABJISIOUIMX: YCTAHABIMBAIOT YCIIOBUS YJICHCTBA,
o0s3aTeNnbHbIe CTAaHAAPTHI U MpaBuia NpodhecCuOHATbHON NeATENbHOCTH, KOHTPO-
JUPYIOT COOJIIOIEHUE 3aKOHOIATENbCTBA UX WICHAMU, TPUMEHSIOT MEPHI JUCLIMII-
JMHAPHOTO BO3JCUCTBUS, B 1IEJIOM OCYLIECTBISIOT aHAIU3 JAEATEIbHOCTH apOUT-
PaXHBIX YIPABIISIIOLIUX.

CamoperynupyeMble OpraHu3aliy TAKXKe BIIPABE POBOANTH B MOPSIJIKE, yC-
TAHOBJICHHOM (pe/iepaibHBIMK CTaHIAPTaMU, CTaHJAapTaMU U TIpaBuiIamMu mpodec-
CUOHAJIBHOW NIEATEIbHOCTH, aKKPEAUTAIIMIO JIUII, MPUBIEKAEMBIX apOUTPaKHBIMU
YHOPaBISIOIUME JJI1 00ECIICUEeHUS NCIIOJHEHUS BO3JIOKEHHBIX Ha HUX 00sI3aHHO-
CTell B Jiese 0 GaHKPOTCTBE (OLIEHIIMKOB, TPO(ECCHOHATBHBIX YUaCTHUKOB PhIHKA
LEHHBIX OyMar, OCyIIECTBISIONUUX AEATEIHOCTh M0 BEJIECHUIO PEECTpa BIIAJCNIb-
1ieB 1eHHbIX Oymar). CoorBeTcTBeHHO, CPO HajeneHsl mpaBoM KOHTPOJIsS mpodec-
CHOHAJIBHOTO YPOBHS MPUBJIEKAEMBIX K YYaCTHIO B MpOLEaypax OaHKPOTCTBA CIie-
[{UAJTICTOB.

B 10 ke BpeMs 3aKOHOM 0 OaHKPOTCTBE ycTaHOBIeHa 00si3aHHOCTE CPO ap-
OUTPaXXKHBIX YNPABIAIOMIMX MPEACTABIATh HHPOPMALIMIO O CBOEH NEATETbHOCTH B
OopraH Mo KOHTPOJIO (HaA30py), KOTOPhIM B HacTosuMil MoMmeHT siBiisierca Dene-
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palbHas CIyXk0a rOCYIapCTBEHHON PericTpaliy, Kagactpa u kaprorpaduu’ (Poc-
peectp). Ilepeuenp Takoi wHGOpMaNMK yCTAaHOBJICH MyHKTamu 2—4 ctaThu 22.1
3aKOHa 0 0AHKPOTCTBE U HOCUT CKOpEee OPraHU3allMOHHBINA XapakTep. B uacTtHOCTH,
ceeniensi 0 CPO HeoOXoauMBI Oprany Mo KOHTPOJIIO (Haa30py) AJid Leseil Bese-
HUS €JUHOTO IOCYTapCTBEHHOI'O PEECTPA CAMOPETYIHPYEMBIX OpTraHU3ALIMM.

Bosee BaXKHBIM C TOYKHM 3pEHHMS 3a7a4 HACTOAIIETO HCCIECIOBAHUS MPE-
CTaBJISIETCS aHau3 oO0bemMa KOHTPOJs (Haa30pa) 3a AESITENIbHOCTHIO paccMaTpu-
Baembix CPO, ocymecTtBisiemoro Pocpeectpom. B coorBeTcTBHM co crathei 23.1
3aKOHa O OaHKpPOTCTBE MPEAMETOM KOHTPOJsS (Haa30pa) opraHa MO KOHTPOJIO
(Ham3opy) SBIAETCS COOJIIOJICHHE CaMOPETYJIMPYEMbIMH OpraHU3alUsIMU apOuT-
PaXHBIX YIPABISIIONMX TpeOoBaHUM Hacrosiero deaepanbHOTO 3aKOHA, APYTUX
(denepabHBIX 3aKOHOB, MHBIX HOPMAaTHBHO-TIPABOBBIX akTOB Poccuiickoit Pene-
panuu, peryupyronmx AeATebHOCTh CaMOPEryJIHpPYyEMbIX OpraHu3anuii apOuT-
PAXHBIX YIIPABIISIONIUX.

Takoll KOHTPOJIb OCYIIECTBIISIETCS] TOCPEACTBOM MIPOBEACHUS TPOBEPOK, KAK
IUIAHOBBIX, TAK M BHEIUIAHOBBIX Ha OCHOBaHUM MpeJCTaBIeHHON B Pocpeectp mo-
TUBHPOBaHHOM kanoObl. Tak, Pocpeectpom B 2010 r. mpoBeaeHbI MIaHOBBIE MPO-
BEpKH B oTHOWEHNH 10 opranusanmii, B nepsom nosryroauu 2011 r. — 5 opranusza-
nmit’. B 2009 roxy B Pocpeectp mocTymmio 58 xanob Ha geiicTsus (6e3neiicTare)
CaMOpPETYJIMPYEMbIX OpraHU3alMi apOUTPaKHBIX yrpasisomux, B 2010 r. — 148
*kajo06, 3a mectb MecseB 2011 r. — 106 xkano6. B nepBom noxyroauu 2011 romaa
OCYILECTBJIEHBI 17 BHEMJIAHOBBIX BBIE3/IHBIX MPOBEPOK CAMOPETrYJIUPYEMBIX Opra-
HU3ALHiT apOUTPAKHBIX YIIPaBIsEomX. COrNacHO CTATHIECKUM JaHHBIM . YIIpaB-
JeHUs] MO KOHTPOJIIO M Haa30py B cdepe camMOperyimpyeMbIX OpraHu3aluil B
OOJBIIMHCTBE YKa3aHHBIX CIy4yaeB ObLIO YCTAHOBJIEHO, YTO CAMOPETYJIUPYEMbIMU
OpraHu3alMsIMH HAPYIIAIOTCS CPOKU PACCMOTPEHUS Kajno0, HE B MOJHOM OOBbEME
UCCIENYIOTCS TPUBEACHHBIE B Kajao0ax JOBOJbI 3asiBUTENEH, BBISBIEHBI (haKThI
OTKa3a B pacCMOTPEHHUH *ajao0 MO CYLIECTBY B CBSI3U C 3aBEPIICHUEM MPOLIEAYPbI
OaHKpPOTCTBA.

Ha ocHOBaHMH BBIIIEHU3I0KEHHOTO MOXHO CAENIaTh BBIBOJ, YTO CaMOpEry-
JMpyEMbIE OpraHU3alNKA APOUTPAKHBIX YIIPABISIONIMX COUETAIOT B ceOe MpU3HaKU
KaK caMOyNpaBisieMOro OOIIECTBEHHOTO MHCTUTYTA, TaK U PETYJIUPYEMOro rocy-
JApCTBEHHO-NIPABOBBIMU cpencTBamMu. OnpeneneHHas CTENeHb HE3aBUCUMOCTH U
CaMOCTOATENLHOCTH TIposiBisieTcs: B mpaBe CPO apOUTpaXHBIX YNPaBIISIOMIMX OTI-
penenaTh MpaBwWiia U CTAaHAAPTHI OCYIIECTBICHUS MPOQPECCHOHATLHON ACATEIBHO-
CTH apOUTPAXKHBIX YIPABJISIONIMX U KOHTPOJIUPOBATH COOIIOICHHUE ITUX MPABUII U
3aKOHO/ATeNbCTBA B cepe HecocrosTenbHocTH wieHamu CPO. B 1o ke Bpems
camu CPO noasiexaT KOHTPOJIO (Ha30py) CO CTOPOHBI TOCYTAPCTBEHHOTO OpraHa

®O perymupyomem oprase, oCyIIeCTBISIONIEM KOHTPOJIb 33 JESATEIbHOCTBIO CAMOPEryIMPYEMBIX Opra-
HU3aIMK apOUTPaXKHBIX YIPaBISIOMUX : moctaHoBieHue [IpaButenscrea PO ot 03.02.2005 Ne 52 // Poc-
cuiickas razera. 2005. Ne 25 (09 derp.).

"URL : https://rosreestr.ru/upload/iblock/8da/doc_sro_2010 2012 30 09 2011.rtf (mara obpameHnus:

12.01.2015).
& Tam xe.
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(Pocpeectpa). Kpome Toro, 3akoH 0 OaHKPOTCTBE COAEPKUT UMIIEPATUBHBIE HOP-
MBI B OTHOIICHWM co3maHus u ¢yHKinoHupoBanus CPO apOUTpaKHBIX yIpaB-
JSIOIINX, @ TAKXKE YCJIOBHS MPU3HAHKUS HEKOMMEPUYECKHX OpraHU3aluil caMopery-
JUPYEMBbIMU OpTaHU3aLUSIMU.

Takum oOpazoM, CPO apOuTpaXHBIX yHOPaBJISIOMUX ITPEACTABISAIOT COOOU
UHCTUTYT, B KOTOPOM «HMHJUBHUAYyaIbHOE, KOJUIEKTUBHOE M TOCYJAapCTBEHHOE Ha-
XOJATCA B cOATaHCUPOBAHHOM COCTOSTHUU». MOKHO CIIOPUTH O CTEIEHH BMeEIlla-
TEIbCTBA T'OCYIAPCTBEHHO-TIPABOBBIX UHCTUTYTOB B JesiTeabHOCTh Takux CPO, HO
HEOCTIOPUMBIM OCTaeTcsi TOT GakT, 4To npaBoBoe nosiokeHne CPO apOuTpax HbIxX
YIPABISIONIMX 00YCIOBIMBAET caMoyrpaBisieMocTs AaHHbIX CPO kak camocTtos-
TeIbHBIX OpraHu3anui. Jlake ¢ ydeToM yKa3aHHOTO BBIIIE TOCYJaPCTBEHHOTO pe-
ryaupoBanus ux gesteabHocTd CPO aAMUHUCTPATUBHBIX YIPABISIONIMX OCTAIOT-
CS MHCTUTYTOM, CHOCOOCTBYIOIIMM (DOPMUPOBAHUIO TPakKAaHCKOTO OOIIECTBA B
Pocculickoi nelCTBUTENBHOCTH.

9. P. BaanaxmertoBa,

cmyoenmka I Kypca
HUIVull (c. Kazans)

O NOHATHH «BHEIIHEIKOHOMHUYECKAsI ACATECJIBHOCTD»

BremHeskoHOMUYeCKas NeITeNbHOCTh (nanee — BOJI) sBrseTcs BaxHOU U
HEOThbeMJIeMOU cdepoil XO35UCTBEHHON NEATEIbHOCTH BCEX YYACTHHKOB PHIHOY-
HBIX OTHOIIEHUI. B ycnoBusx riobanusaium MEPOBOTO XO35HCTBAa OHA BBITIOJIHS-
€T BaXXHYI0 QYHKIHIO HHTEPHALIMOHATIN3AalUA SKOHOMUKH.

Cratpst 1 ®deaepanbHOrO 3akoHa «O0 SKCIMIOPTHOM KOHTPOJIEY MpeaycMart-
pPUBAET, YTO BHEUIHEAKOHOMHUYECKAS JESITENIBHOCTh — 3TO BHEUIHETOProBas, MHBE-
CTULMOHHAS U MHAas JeATEeIbHOCTh, BKJIIOYAsl MPOU3BOJACTBEHHYIO KOOIEPALUIO B
00J1aCTH MEXAYHAapOJHOr0 0OMEHa ToBapaMmu, MH(PpoOpMaluen, padoTa, yCiIyramu,
pe3ynbTaTaMu UHTEIIEKTYalbHOU IEATETbHOCTH, B TOM YUCIE HCKITIOYUTEIbHBIMU
MpaBaMU HA HUX (MHTEIUICKTyalbHas COOCTBEHHOCTD) . TakiM 00pa3oM, B KadecT-
BE OCHOBHBIX (DOPM BHEIIHEIKOHOMUYECKOU JEATEIBHOCTH BBIACISIOT BHEIIHIONO
TOPTOBJII0 TOBAPAMHM W YCIyramMHu, MHBECTUIIMM KaK MEXKIyHapOJHOE IBUKEHUE
KanuTasa u IPoure BUAbI IEATEIIbHOCTH.

B cBor0 ouepenb, BHEIIHETOProBasi AESITENBHOCTh — 3TO NPEANPUHUMATENb-
CKasl IeSITEIbHOCTh B 00J1acTH 0OMEHa ToBapaMmu, paboTamu, yciayraMmu, uHpopMma-
LUEH, pe3ysibTaTaMU HUHTEIUICKTYaJIbHOW NEeSTEbHOCTH, B TOM YHCJIE UCKIIIOYH-
TENBHBIMH PABAMY Ha HUX (MHTCIUICKTYaIbHAsS COOCTBEHHOCTD) .

1 06 skcropTHOM KOHTpOIE : (ezep. 3akoH oT 18 mromst 1999 r. Ne 183-D3 : B pex. ot 06.12.2011 1. // C3
P®. 1999. Ne 3. Cr. 3774 ;2011. Ne 50. Cr. 7351.

206 0CHOBAaX rOCYIapCTBEHHOTO PEryIHPOBAHHS BHEIITHETOProBOM JesTenbHOCTH B PD : denep. 3aKoH
ot 08 mexadbpst 2003 r. Ne 164-D3 : B pexn. ot 30.12.2013 r.) // C3 PD. 2003. Ne 5. Cr. 4850 ; 2013. Ne 48.
Cr. 6166.
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Hekortopsle aBTOpbI OrpaHUYMBAIOT MOHsATHE BOJI cBA3SIMU MeXay OpraHu-
3alldsAMU PA3IUYHBIX CTPAH MO OCYIIECTBICHHUIO TOBApPHBIX, (DMHAHCOBBIX, WHBE-
CTULMOHHBIX, THPOPMALIMOHHBIX IOTOKOB Yepe3 IpaHully. Jpyrue — yaacTHUKaMu
B3/I Ha3pIBaroT Kpome opraHu3aiui, (GU3HNUEeCKUX JUI] U TOCYIapcTBO. B cBs3M ¢
TaKUM PA3JIUYHBIM ITOAXO00M K OJJHOMY M TOMY K€ IIOHSATHIO, IPEXKIE BCETO, ClIe-
JyeT OCTAaHOBUTHCS HA caMOM ToHATHH BO/I.

Tak, mo maenuto E. I'. bopoBkoBoii nog BOJ] moHuMaercsi BHEIIHETOPIO-
Basl, UHBECTULIMOHHASA U WHAS JEATEIIbHOCTh, BKJIFOYAsl POU3BOACTBEHHYIO KOOIIE-
paluio, BAIIOTHbIE U (DMHAHCOBO-KPEAUTHBIC ONEPALMH, B 00JIACTH MEXKTyHAPO/I-
HOTO oOMeHa ToBapaMu, WH(popmaluen, paboTaMu, yciyramu, pe3yjabTaTaMyd WH-
TEJUIEKTYaJbHON NIEATEIIBHOCTH, B TOM YHCIIE HUCKIIOUYHUTEIbHBIMU IPAaBAMHU Ha
Hux. Kak cienyer u3 onpeneneHus, BHEIIHETOPIOBas AESATEIbHOCTD SABIISIETCS OJ1-
HUM U3 BUJ0B B3J13.

Kak numer H. W. unenko, BOJ] ocymecTtBisiercs Ha ypoBHE (GUpPM H
NPEANPUATANA, KOTOPBIE MOJB3YIOTCS MOJIHOM CaMOCTOATEILHOCTBIO B BBIOOpE
WHOCTPAHHOI'O IIapTHEpPa, HOMEHKJIATypbl TOBAapOB W YCIyr Ui 3aKIFOYEHUS
BHEILIHETOPTOBOM CIEJKH, B ONPEIEIECHUH LIEHbl 1 CTOUMOCTH KOHTPaKTa, 00beMa
U cpokoB nocrtaBku. CnenoBatenbHo, BO/[ mpeacrtaBiasier coboil COBOKYITHOCTh
IIPOU3BOJICTBEHHO-X 0351 ICTBEHHBIX, OPTaHU3allMOHHO-DKOHOMUYECKUX U KOMMED-
decknx QYHKUUI GUPM U IPEAIPHSTHIA .

Cornacuo W. T. banabanory, BOJl — 3T0 BUJ MEXIrocyJIapCTBEHHOTO CO-
TPYAHHAYECTBA, U B 3TOM KAa4€CTBE OHA PACCMAaTPUBACTCS KAK AEATEIBHOCTH I'OCY-
JAPCTB 0 Pa3BUTHUIO COTPYAHHYECTBA B OOJACTH TOPrOBIH, SKOHOMHUKH, HAYKH,
KYJIbTYDBHI, TypI/I3MaS. A. E. benoB BOJ[ onpenensier Kak «COBOKYIHOCTh B3aUMO-
OTHOUIEHUI MEXJy PE3UJICHTaMU U HEpPE3UJICHTaMH B c(epe MEKrocyJapCTBEH-
HOT'O NIEPEMEIICHHS TOBApOB, padOT, yCIyT (B TOM YKCIE MHOCTPAHHOIO TypH3Ma),
WHTEJUIEKTYaJIbHOM COOCTBEHHOCTH, a TaKK€ MHBECTULMOHHOTO COTPYJIHUYECTBA
JICHE)KHO-KPEIUTHBIX ONEpalii U UHBIX BUJIOB JESITETBHOCTI .

Ha ypoBHe TeopeTnueckux pa3zpabOTOK €IMHOI0 MOJAX0Ja K OMpPEAeSICHUIO
BOJI ner. Kak HaMm mipeacTaBisieTcs, HEJb3sI COTJIACUTBHCSA C TEMU aBTOPAMH, KOTO-
pbI€ CUUTAIOT, 4TO ToHsATHE BOJ] Oyner pa3nuyuHbIM B 3aBUCUMOCTH OT TOTO, KTO
SBIISIETCSL €€ CYOBEKTOM — TrOCYAapCTBO, (U3NYECKUE WU IOPUIUYECKHE JIMIIA.
beccriopHo, NeATENbHOCTh TOCYJapcTBa MO O(GOPMIIEHHIO SKOHOMHYECKOTO CO-
TPYJIHUYECTBA C IPYTUMHU TOCYJIAPCTBAMHU — 3TO YPOBEHb IMyOJIMYHBIX OTHOIICHHM,
B TO BpEMS KakK JeATEIbHOCTh (U3MUECKUX U IOpuandeckux Jull Bo BOJl — ato va-
CTHOIIPABOBBIEC OTHOILLICHMUS.

CpaBHeHUEe NPUBEIAEHHBIX omnpenaesieHui nouarus BOJ[ cBuaeTenbcTByeT 0O
TOM, YTO IONBITKA ONPEAEIATh €€ B 3aBUCUMOCTH OT YYACTHUKOB TaKOW JIEATEINb-

Cm.: Bbopoekoga E. I'. Buemneskonomuueckas aestenbHoctb. M. : MT Ilpecc, 2002. C. 54.

*Cwm.: Qupenko H. . OCHOBBI BHELIHEIKOHOMHYECKOIT AesTeasHocTr B PD. M. ; CII6., 2007. C. 70.
Cwm.: BanaGanos U. T., Bana6anosa A. 1. BremneskonoMudeckue cBsi3u. M. : OUHAHCH M CTATHCTHKA,
2006. C. 93.

®Cm.: Benos A. E. OcHOBbI MIPaBOBOTO PETYIMPOBAHUS BHEITHEIKOHOMUYECKOW MESITCIHHOCTH Ha CO-
BpeMeHHOM dtane // [IpaBo u axoHomuka. 2008. Ne 4, C. 178.
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HOCTH 3HauuTenbHO cyxaeT nouarue BOJI. IlpencraBnsercsa, yto BOJl mMoxHO
ONPENEIINTh KAK MPEANPUHAMATENBCKYIO AEATEIBHOCTh TPAHCITPAHUYHOIO XapaK-
Tepa.

E. C. BenukeBuu,

cmyoeHmka 5 Kypca,

FOpuouueckoco uncmumyma
Braoumupckoeo eocyoapcmeennoco
yuugepcumema um. A.I. u H.I'. Cmonemoswvix

IIpoGeMbI MPAaBOBOIro pPeryJIMPOBAHNS TPYA0BO MUTPAIIUH
B Poccuiickyro ®enepanuro

CeronHst MUrpaius sBISETCS OJHOM M3 HauOOJee aKTyallbHbIX MPOOJIEM He
TOJIBKO B MUPE, HO U Ha TEPPUTOPUH IMOCTCOBETCKOIO MPOCTPAHCTBA, TPEOYIOIHX
KOHCOJIMMPOBAHHBIX YCHIIMIA 10 €€ yperyIupoBanuio’. B Hactosmee Bpems Poc-
CUsl TIEPEKUBAET «MUTPALMOHHBIA OyM» — B CTpaHy €AeT OOJIbILIOE KOJIMYECTBO
rpaxaan u3 pecnyonuk CoxapyxectBa. Poccuiickoe pyKOBOACTBO, B CBOIO Oue-
penp, IenaeT MOMBITKU K YPETYIUPOBAaHUIO MUTPAIMOHHBIX TOTOKOB U YUYETYy MpPH-
OBIBAIOLIMX IPAXK]IAH.

CymiecTByeT ocTpasi HEOOXOAUMOCTh B TPYAOYCTPOMCTBE MUTPAHTOB, 0O€EC-
MEYEHUH WX >KWIIbEM, OKa3aHUM MOMOILIU B COLMAIbHOM, YIKOHOMUYECKOU, KYJIb-
TYPHOM aJaInTaiuH.

Kak u mo0o#t coruanbHbli MPOIECC, MUTPAIIMs HECET B ce0e MO3UTHUBHBIM
3apsAJl JIMIIb B CIIy4ae €€ MOJKOHTPOJIBHOCTH. L{enbto peryampoBaHusi MUTpaluoOH-
HBIX OTHOIIEHU B P® sBnsiercs co3gaHue OJIarompusTHBIX YCIOBHUHM, CIIOCOOCT-
BYIOLIUX pean3allii UHTEPECOB JIMYHOCTH, OOIIECTBA U TOCYAapCTBa MpHU COOIIO-
JIEHUU TpaB U cBOOOJ YEJIOBEKa JJIsl €ro CBOOOJIHOIO MEPEIBIKEHHS 110 TEPPUTO-
puu Poccun, a Taxke yperyampoBaHuE OOIIECTBEHHBIX OTHOIIEHU HOpMamMu MU-
IPAlMOHHOTO 3aKOHOAATENBCTBA.

[1on0XHUTENBHBIM MOMEHTOM SIBJIIETCS TO, YTO MHUIPALUsl SBJISIETCS UCTOY-
HUKOM TIOTIOJIHEHUSI HACEJICHHUsI U TPyAOBBIX pecypcoB Poccun. Ho mpu 3TOM Cy-
IIECTBYET PSJ CEPbE3HBIX MPOOJIeM, TaKUX, KaK yrpo3a 0€30MacHOCTH ToCyAapCT-
Ba, POCT MHUIPALMOHHON MPECTYNMHOCTH, COKpalleHHe O0a3bl HaTOTOOOJIO0KEHMS,;
colagbHOE 00eCreYeHne MUTPAHTOB, WX COLUAIBHO-IPKOHOMHUYECKasi, MCUXOJIO-
rUYeCcKas ajarnTanus, TPyI0yCTPOUCTBO. JlOCTATOYHO OCTPO CTOSIT BOIIPOCHI JOC-
Tyla B CTpaHy HEXKEJATEIbHBIX U HEJICTAIbHBIX MUTPAHTOB. J[muTenpHOE pedop-
MHUPOBAHUE CHUCTEMbI MUTPALIMOHHBIX OpraHoB B P® mpuBeno K OCI0KHEHUIO MU-
rpalMoOHHON cuTyanuu B psange cyorekroB deneparuu (IIpumopckom, Xabapos-
ckoM, Kpacnomapckom, CraBponosibckoM Kpasix, AMypckoii, PoctoBckoit n bein-
TOPOJICKON 001aCTsX).

! [oitko W. C. TIpaBoBoii craryc MurpanToB B Poccuiickoii dexepammu u 3a pydexom // [Ipao u 6e30-
nacHocTh. 2010. Ne 2. C. 35.
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YuuThIBasI CI0KUBIIYIOCS MUTPALIMOHHYIO CUTYAlMIO C €€ KOMIUIEKCOM He-
pELICHHBIX IPO0JIEM, IIIaBHOM LENbI0 FOCYAAPCTBEHHON MUTPAMOHHON MOJUTHKA
MOKHO 00O3HAYUTh CO3[aHUE CHUCTEMbI yNPaBICHHUS MUTPAIMOHHBIMH MpoIlecca-
MU, CIOCOOHOM pealin30BaTh MHTEJUICKTYAIbHBIN U TPYIOBOW MOTEHIIMAT MUTPaH-
TOB, 00€CTIEUNTH COOIIOJICHUE UX TMPaB, COACHCTBOBATH COXPAHEHUIO U TIPUYMHO-
YKEHHIO HaceneHus Poccun, ee yCTOHYMBOMY COLIMAIbBHO-DKOHOMUYECKOMY pa3BH-
THIO U 6E30MaCHOCTH .

K nepBoodepeTHbIM MOTUTUYECKUM 3a7a4aM OTHOCHUTCS OIPEACIICHUE LIeTIe-
CcOo00pa3HOCTH MPOBEICHUS Ha TeppuTopur Poccutickoit denepaiyin MeponpusTUi
MO JIeTaJIU3allluid OTACNIbHBIX KaTeropuid MHOCTPAHHBIX Tpa)kaaH, MpeObIBAIOIIMX
Ha Tepputopun Poccuiickoii @enepanniu ¢ HeO(HOPMIIEHHBIM ITPABOBBIM CTaTYCOM.

[Tponeypa mOCTaHOBKM HAa MUTPALIMOHHBIA YUYE€T MPEJICTABISIET COOOM MH-
dbopmupoBaHue (yBeIOMIIEHHE) TeppuTOpUaibHoro oprana denepanbHoli MUTpa-
nnoHHOU ciyx0bl (PMC Poccun) o npuOBITUA MHOCTPAHHOTO IPaXkIaHUHA B Me-
CTO MpeObIBaHUS U JOJHKHA OBITh OCYIIECTBJIEHA B TEUEHHUE CEMHU pabO4YMX JHEH
1ocJIe NMPUOBITUS HHOCTPAaHHOTO rpaxaanuHa B PD. [Ipu 3ToM HE0OX0IUMO 3HATH,
YTO BCE MPOLEAYPHI 10 NOCTAHOBKE HA MUTPALIMOHHBIA y4eT ocyuiecTBisieT [Ipu-
HUMAIOIasi CTOPOHA, CaMOMY HMHOCTPaHHOMY Tpa)xxJaHUHY He TpeOyercs oOpa-
1IaThCsl B KAKKe-TM0O0 opranu3anuu u Tpatuth Bpems. C 22 urons 2014 rona BCTy-
nuin B crity 230 @3 «O BHeceHun uzMeHeHui B denepanbHblii 3akoH «O mpaBo-
BOM IIOJIOKEHMM HWHOCTPaHHBIX TpaxaaH B Poccuiickoii ®enepamunm». Tenepn
WHOCTpPaHHbIE TpaxkaaHe, npuoObBIMe B Poccuiickyro denepaiio B 6€3BU30BOM
MOPSIJIKE, CMOTYT TIOJYYUTh pa3pellieHne Ha padoTy WM TMATEHT B Clydae yKas3a-
HUS UMH B MUTPAIIMOHHOW KapTe paboThl Kak I1enu ux Busuta B Poccuro. Ecnu B
MHUTPALMOHHOM KapTe yKa3aHa MHas LEJb BU3WUTA, TO B BbIJAY€ WU NPOJJIEHUU
paspelieHus Ha paboTy WM maTeHTa OyAeT OTKa3aHo.

BHeceHHbIE M3MEHEHUSI MO3BOJAT TOYHEE OTCIEKUBATH TPYJIOBBIE MUIpa-
[IMOHHBIE NMOTOKU MHOCTPAHHBIX Tpa)KJaH W MPOrHO3WPOBATH MUTPALIMOHHYIO CH-
Tyaluio Kak B 11esioM 1o Poccuiickoit denepannn, Tak U B OTACIBHBIX CYOBEKTaX
Poccuiickon ®@enepanumu.

B crnoxuBmieiics cutyanuy HEOOXOIUMO CO3/IaHHE €AUHON 0a3bl MHUTpallH-
OHHOTO y4eTa. @yHKIMOHUpPOBaHUEe [leHTpanbHOTO OaHKAa MAHHBIX MO y4YETy MHU-
IPAHTOB CBS3aHO C YIOPSIOYCHUEM NCTOYHUKOB MH(OpMaIuu, oberieHruem coo-
pa uHbOpMaIHH, YIPOIIEHUEM U JOCTYIMTHOCTHIO CUCTEMBI YUETa B IEJIOM.

B nactosiniee BpeMst B Poccuu cyniecTBYIOT WM HaXOJATCS B CTaIUU CO3-
JTaHUsI HE MEHEee JIECATH CUCTEM cOOpa CTaTUCTUYECKOW MH(pOpMaIu, Kacaromei-
Csl OT/CIIBHBIX KaTeTOPUl MUTPAHTOB. TEOPETUUECKH ITH CUCTEMBI JOJIKHBI COOU-
paTh JaHHBIE O MUTPAHTaX BCEX KATETOPUN — BHYTPEHHUX W BHEUIHUX, IPaKIaH
Poccuun 1 MHOCTpaHIEB, TOJTOCPOYHBIX (HAMEPEBAIOIIMUXCS KUTh HA HOBOM MECTE
HE MEHee roJla) U KpaTKOCpouHbIX. OJJTHAKO HU OJIHA U3 HUX HE MO3BOJISIET OMUCATh
MHUTPALMOHHYIO CUTYAILUIO MOJTHOCTBIO.

2 ®emoceesa H. H., ®unmonosa E. B. CTaHOBJICHHE M OCHOBHBIC Mpo0JIeMBI MUTPAIIHOHHOTO TIpaBa B
Poccuiickoit @enepanuu // Murpannonnoe mnpago. 2010. Ne 2. C. 24
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MurpammonHnas cutyanus B Poccun HectabuinbHa. OO0 3TOM CBUIETEIHCTBY-
€T MPUTOK MUTPAHTOB, MOBBIIIEHUE YIPO3bl HAIIMOHAIBHON 0€30MMaCHOCTH CTPAHBHI.
[ToaTOMy HEOOXOAMMO NPOBEIECHUE I'OCYNAPCTBEHHON MHUIPALMOHHOM IMOJIUTHKH,
KOTopasi Obl permiia BOMPOCH], KacalOIMUecss KOHTPOJS U PETyIupOBaHUs MUTpPa-
LAOHHBIX IPOLECCOB; MOANECPKKN PA3IMYHBIX KAaTErOPUM MHUIPAHTOB, OKAa3aHUS
UM IIOMOUIY B TPYIAOYCTPOMCTBE U 3aHATOCTH, 0Opa30BaHUU U T.A.; OOpbOBI C TIpe-
CTYIIHOCTBIO B 00JacTW MHUTrpanuu; GyHKIHOHUPOBAHUS CUCTEMBI OPraHOB, KOH-
TPOJUPYIOIIUX MUTPALIUOHHBIE MPOLECCHI.

OnHOM M3 aKTyalbHBIX HPOOJIEM SBISIETCS peaTu3alus MUTPALMOHHOTO
ydeTa, TJIaBHBIA HEJNOCTAaTOK KOTOPOTO — HEIOJIHBIA OXBAT PEAJIbHONM MUIPALUH.
MurpanroHHas OJIUTHKA, SABJISSICh YAaCThIO FOCYJAapPCTBEHHOM IOJIMTHKY, TOJDKHA
MIPOBOJIUTHCA IMyTEM MPUHATHS U Pa3pabOTKH pa3IUYHbIX (eAepaabHbIX Mpo-
rpamMM, IUIAHOB, KOHULEIIWM, IIYTEM COBEPLIICHCTBOBAHMS 3aKOHOJATENILCTBA B
chepe MUTpaLIUH.

@opMHUpOBaHUE COBPEMEHHOIO MUTPALMOHHOTO 3aKOHOJATENbCTBA Poccum
BKJIIOYAET JIBE TEHACHUMU: C OJHOM CTOPOHBI, POCCHUICKAs MPAaBOBasi CUCTEMA aK-
TUBHO aJalTHUPYET MEXIyHApOJIHBIE CTAaHIAPThl PEryJMPOBAHUS IPABOOTHOIIE-
HUW B cepe Murpauuu, ¢ Apyroi — HaOMr0IaeTcsd TEHAEHUUS PEernoHaIn3aluu
IpaB MUTPAHTOB, BBIPAXKECHHAS B ClieUU(UKE COAECpPKAHUS JIOKAIbHBIX HOPMATHB-
HO-IIPABOBBIX aKTOB. TO 0OCTOSITENBCTBO, YTO MUTPALIMOHHBIE 3aKOHBI TOTOBUIINCH
B YCJIOBHUSAX IPAKTUYECKU HE MPEKPAIAOLIErocs ONEPaTUBHOIO IpUEMa U pa3Mme-
IIEHUS JECATKOB ThICAY OEKEHIEB U BBIHYXJICHHBIX IEPECENICHIEB, a TAKXE MPU
OLLyTUMOM HEXBATKE CIELMAIMCTOB B 3TOW 00JIaCTH, HE MOIJIO HE CKa3aThCs Ha
Ka4yecTBE 3TUX 3aKOHOB. Kpome TOro, 3akoHbl HE ObUIM HIKOHOMUYECKH COOTHECE-
HBI C PEaJbHBIMU BO3MOKHOCTSIMHU TOCYAApCTBA MO IMPUEMY M Pa3MELICHUIO BBI-
HY>KJICHHBIX MUTPAHTOB U BCJIEICTBUE 3TOTO HOCHUIIM BO MHOTOM OOIIMH U JeKia-
PATHUBHBIN XapaKTeD.

OngHYM M3 HETaTHUBHBIX MOMEHTOB CIIEAYET NMPU3HATh XaOTUYHOCTh Pa3BHU-
TUS. MUTPALIMOHHOTO 3aKOHO/IATENbCTBA, YTO BO MHOTOM O0OYCIIOBJIEHO OTCYTCTBH-
€M YETKOW KOHIENTYaIbHON OCHOBBI TOCYIAPCTBEHHONM MUTPALIMOHHOM ITOJUTHKH.

Tpebyercs HOPMATUBHO 3aKpPENUTh OCHOBHBIE MPUHIMIBI U MPUOPUTETHI
MUTPALMOHHON MOJIUTHUKH, COOTBETCTBYIOIINE HHTEpPECAM rOCyaapcTBa U obecrie-
YUBAIOLIME IPaBa JIMYHOCTU. BaXKHBIM HAIpaBIICHUEM Pa3BUTHS POCCUHCKOTO 3a-
KOHOJIaTeJIbCTBA B 00JaCTH MUTpAIMK HACENIEHUS TaKXKe SBJISIETCS COBEPILIEHCTBO-
BAaHME IPABOBOI'O CTATYCAa MUTPAHTOB.

B poccuiickoM 3aKOHOIATENBCTBE OTCYTCTBYET CIIELIMAIbHBIA 3aKOHOIA-
TEJBHBIN aKT, KOTOPBIM Obl PeryiupoBall MOJOKEHUE U IpaBa TPYIALIUXCS MHU-
rpanToB. B ®enepanbHoM 3ak0HE «O MPaBOBOM IMOJ0KEHUM MHOCTPAHHBIX TPaXK-
naH B Poccuiickorn denepanuny 3a10KEHbI JIMIIb OCHOBBI MHCTUTYTA TPYIOBOM
murpauuu B Poccun. B 3akoHe pernmameHTUpyeTcss NOpsIOK y4acThs WHOCTPaH-
HBIX TPAXKJIAaH B TPYAOBBIX OTHOLIEHUX Ha TeppuTopuun Poccurickon denepanuu.

[IpoOenbsl B MOHUMAHWM TMPOLIECCOB TPYAOBOW MUTpPALUU OCOOEHHO SIBHO
OPOSBJIIIOTCS B HCIOJIB3YyEMOM IOHATUMHOM anmapare. Kak ormedaror
H. I'magkos u 1O. T'edrep, «onmpenenenHas CioXHOCTh B PEryJIUPOBAHUH MPABOBO-
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T'O TOJIO’KEHUSI MHOCTPAHHBIX rpakaaH B cdepe Tpyaa Ha Tepputopuu PD 3akiio-
4aeTcs B TOM, YTO B 3aKOHojaresnbcTBe PD HeT ompeneseHuss NOHATHSA «TPY.Is-
IUHCA-MUTPAHT».

J10 HACTOAIIETO BPEMEHN HE CYIIECTBYET IOPUANYECKH YCTOSBIINXCS ITOHSI-
TAA «MHTPAHT» U «TPYISIIMHCA MHUIPaHT». B JAEHCTBYIOIIMX IPAaBOBBIX aKTax
Poccun ynotpeGisieTcss TOJBKO TEPMHUH «HMHOCTPAHLBD), «OEKEHLbD», «IepeMe-
nieHHble guuay». Poccuiickas @enepanys BCTyNWIa B TPEThE THICAUYEIETHE, HE
uMes: 000CHOBaHHOM TIOCYAApCTBEHHOW MUIPAllMOHHOM MOJUTHUKUA U COOTBETCT-
BYIOIIIEH MpaBoBoi 0a3bl. Bompoc Ha ypoBHE CTpaHbl OCTA€TCsl HEYPETYJIUPOBaH-
HbIM. b. A. AcpusiH cripaBeJIMBO OTMEYAET, YTO MOHATUE «MHOCTPAHHBIN paboT-
HUK» HE PACHPOCTPAHSIETCS HA MHAUBUIAYAIBHBIX IPEANPUHUMATENCH. XOTEN0Ch
Obl TaK)K€ OTMETUTh, YTO M3 CYIIECTBYIOIIETO OIPEACICHHS SICHO CIEIYET, YTO
MOHATUE «MHOCTPAHHBIN paOOTHUK» HE PAaCpOCTPAHAETCA Ha IpaKaaH, BPEMEHHO
WM TIOCTOSIHHO TposkuBatoux B P®. CiocoOCTBYET JIM BCE ATO UHTETPalluu TPY-
JIOBBIX MATPAHTOB B POCCUICKUM conmyM? OTBET Ha JaHHBIM BONPOC BIIOJIHE OYe-
BHJICH.

B ®enepanbHom 3akoHE «O IPaBOBOM IOJI0KEHUM MHOCTPAHHBIX TPAXKIaH
B Poccuiickori ®enepanun» mpemiiaraetcsi CIEAYIOIIEe ONPEAECTICHUE TMOHSITUS
«UHOCTPAHHBIA pabOTHUK»: «MHOCTPAHHBIA pPaOOTHUK» — MHOCTPAHHBIN Ipaxia-
HUH, BpeMEeHHO TpeObIBaronuii B Poccuiickoit denepariiu U OCYIIECTBISIONIUN B
YCTaHOBJICHHOM IOPSIAKE TPYIOBYIO JA€ATENbHOCTh. OmpeeneHue, npeiaracMoe
B 3aKOHE, IPEJCTaBIsIeT cO00I CBOEOOpa3HOE TOIKOBAHHUE MOHATHUS «TPYASIIMACS-
MUTPAHT», OJTHAKO CY)KAaeT MOHITHE «UHOCTPAHHBIA PaOOTHUK» 10 MOHATHUSA Jie-
TaJIbHO 3aHATOI0 MUIPAHTA, YTO B COYETAHUU C OTCYTCTBUEM OIIPEICIICHUS HElle-
raJIbHOTO MUTPAaHTa BEJET K IMOSABJICHUIO TPYIIIBI JIOJEW C HEONPEAEIEHHBIM CTa-
TYyCOM.

Takum 00pazoM, OCHOBOMNOJAralOUIMMU KPUTEPUSMHU J1JI1 OTHECEHHUS JIMIA K
KATETOPUU «TPYISIIETOCA-MUTPAHTA» TOJKHBI CIIYKUTh: OTCYTCTBUE I'PAKIAHCT-
Ba P®, pakr nomycka B PO i1 ocyliecTBieHus] TPYIOBOM AEATEIbHOCTH U (Pak-
TUYECKOE €€ OCYILECTBIEHUE, BHE 3aBUCUMOCTH OT TOT'0, BBINIOJHAETCS JU padoTa
10 TPYZAOBOMY JOTOBOPY MJIM I'PAXKIAHCKO-IIPABOBOMY KOHTPAKTY.

Taxxe He cnenyer pa3fensiTh KaTeropuu pabOTHUKOB-MHUTPAHTOB IO POC-
CUHCKOMY 3aKOHOJATEIBCTBY M TPYIALIMXCSI-MUTPAHTOB IO HOPMAaM MEXIyHa-
ponHoro mpaBa. llemecooOpa3HO BBECTM €IMHOE TMOHATHE «TPYISIIMIACS-
MUTPAHT», KOTOPOE COOTBETCTBOBAJIO ObI OCHOBHBIM IOJIX0/IaM B MEXAYHAPOIHOM
npase’.

CoBeplilIeHCTBOBaHHE 3aKOHOAATEIBLHOTO PETyIMPOBaHUs B 00JaCTH MUTpa-
MU JTOJDKHO WATH MO MYTH YCTPAHEHUs KOJUIM3MI MPaBOBBIX HOPM, MPOOEJOB
MIPaBOBOT'O PEryJIMPOBAHMS, N30bITKA OTCHUIOYHBIX HOPM, BBI3BIBAIOUIUX MPOTHUBO-
peuus MEeX1y HOPMAaTUBHBIMU MPABOBBIMU aKTaMU Pa3HBIX YPOBHEM.

*Bbanamosa T. H., Fomrynsk B. B. Tpy/siuecs-MUrpaHThl Kak CyObeKThl MUIPALHK: OCOBEHHOCTH IIpa-
BOBOI'0 peryMpoBaHus MHTErpamuu B Poccuiickoit ®eneparuu // M3BecTHs BBICHINX yUeOHBIX 3aBee-
uuii. [ToBommkckuit pernon. OomecTeennbie Hayku. 2011, Ne 4, C. 25.
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HeoOxomumo pa3zpaboTaTh ¥ NPUHATH CAMOCTOSITENbHBIN (efepanbHbIi 3a-
KOH, YCTaHaBJIMBAIOIINUNA OCHOBBI TOCY/IAPCTBEHHOIO PEryJUPOBAHUS MUTPALIMOH-
HBIX MPOLECCOB, 3aKPEIUIIOIIHNIA CTATYC OCHOBHBIX CYOBEKTOB MUTPALIMOHHBIX OT-
HOULIEHWH, ONPENCISAIOINIMN HanpaBiIeHUus W BUAbl Murpauuu. [IpuHsatue takoro
denepanbHOro 3aKOHA MO3BOJUT OOBEAMHUTH PA3PO3HEHHBIC MPABOBBIC HOPMBI,
JecTByIOIME B 00JaCTH PEryJIMpPOBaHUS MUTPALMOHHBIX OTHOIIEHUMH, COlepKa-
IMecs B pa3HbIX (heepalbHbIX 3aKOHAX, YCTPAHUTh CYIIECTBYIOLIUE TIPOOEIIBl MU-
I'PAaLlMOHHOTO 3aKOHOJATENbCTBA, JIMKBUIUPOBATh YCTAPEBIINE AKTHI.

IO. 10. ButkoBa,

cmydenmka 3 Kypca
Hrriy

Konuenuusi npaBoBoOro peryJiupoBaHusi TPyJa MoOJIOAEKU
(o0mme moaxoabl)

[IpaBa MoJIOAEKU SIBISIIOTCS COCTAaBHOM YacThIO IPaB YEJIOBEKA. 3aKOHOJIA-
TEJIBCTBO O MOJIOAEKU IPEICTABICHO COBOKYIMHOCTHIO HOPMATHUBHBIX IPABOBBIX
aKTOB, PEryJUPYIOLUIUX OTHOILIECHHUS, OJHON U3 CTOPOH KOTOPBIX BHICTYHAET MOJIO-
JIeXKb. 3aKOHOJIATEILCTBO O MOJIOICKH HE BBIJIETSACTCS KaK OTpaciib 3aKOHOIATEIIb-
CTBa, B HETO BXOASAT HOPMbI KOHCTUTYIIMOHHOTO, TPaKJaHCKOTO, TPYJIOBOIO, yTO-
JIOBHOTO, YTOJIOBHO-IPOLECCYaTbHOr0 U APYTUX OTpaciei mpasa’.

Oco0OeHHOCTH TMPABOBOTO PErYJUPOBAaHUS TPYJa MOJOAEKH HAXOMST CBOE
oTpakeHue, Hampumep, coriacHo 4. 1 cr. 37 Koncrurymun PO «Kaxaeni umeer
paBoO CBOOOIHO PACIIOPSKATHCSI CBOMMH CIIOCOOHOCTSIMH K TPY/y, BRIOUpPATh POJI
JESITEIBHOCTH U TPO(ECCHION”.

YcnoBus Tpyaa HECOBEPIIEHHOJIETHUX, MEAUIIMHCKUE OCMOTpPHI (00ciemo-
BaHMs), COKpaIIEHHOE pabouee BpeMmsi, YIUIMHEHHBIA €XEroHbIM OIIaurBaeMbli
OTIYCK, 3allpeThl HA MCIOJIb30BAHHUE TPYJla, TAPAHTUM IPHU MPEKPAILICHUN TPYJI0-
BOTO JIOTOBOpA, OIUIaTa TPyZa, OCOOEHHOCTH TPYAOYCTPOMCTBA PETYIUPYIOTCS
ri. 42 TK P®°.

B 3akonoparensctBe PO HaxoasT CBOE MECTO M APYrvue JOKYMEHTHI, peria-
MEHTHPYIOIINE 0COOEHHOCTH TpyJa HecoBepiieHHoneTHUX. Ct. 5 n 12 3akona PD
ot 19 anpemst 1991 1. Ne 1032-1 «O 3anstoctu Hacenenus B Poccuiickoit denepa-
numy'. B KOTOPBIX TOBOPHTCS O TOM, YTO HECOBEPIICHHOJICTHHE B BO3pacTe oT 14
10 18 j1eT OTHOCATCSI K KaTeropyuH JIUI, 0CO00 HYXIAIOIMIUXCS B COLIMAIBHOM 3a-

' Mepamsikosa U. C. MicTopusi pa3BUTHS 3aKOHOJATENBCTBA O MpaBax Mooaexu // FOpummaeckuii Mup.
2010. Ne 1.C. 42-44.

? Koucrutymus Poccuiickoit denepanuu (IIPUHATA BCEHAPOIHBIM roocoBanueM 12 nexabps 1993 r.) : B
pen. ot 05 despans 2014 r. // C3 P®. 2014. Ne 15. Cr. 1691.

* TpymoBoit kogexc P ot 30.12.2001 r. Ne 197-®3 : B pes. ot 1 centsbpst 2013 r. // Poccniickas rasera.
2001. Ne 256.

*0 sansToctr Hacenenus B Poccniickoii ®eneparuy : 3akon PO ot 19 anperns 1991 r. Ne 1032-1 : B pex.
ot 02 mronst 2013 1. // C3 PD. 1996. Ne 17. Cr. 19.
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IIMTE U UCTIBITHIBAIOIINX TPYAHOCTH B MOUCKe paboTsl. ['ocynapcTBo obecnieurBa-
€T JOTOJIHUTEIIbHBIE TAPAHTUHU 3aHSATOCTH MYTEM: pa3pabOTKU U peann3aluu Lese-
BBIX TIPOrpaMM COACUCTBUSL 3aHSATOCTH; CO3[aHUS JIOMOJHUTEIBHBIX pPadOUYMX
MECT; YCTaHOBJICHHUS MUHUMAaJIbHOW KBOTHI JJIs MpHEMa Ha paboTy; OpraHu3aluu
oOy4YeHHs TI0 CIeNHATLHBIM TIporpaMmaM u ap. B ciydae mpuéma Ha paboTy ne-
TEW, JOCTUTIINX BO3pacta 15 jieT, UM rapaHTUPYETCs BO3HATPaXKICHUE 3a TPYI,
COOJII0JIECHUE HOPM OXpaHbl TpyZa, COKpallleHHOE pabouee BpeMmsi, yIITUHEHHBIM
otiyck. B cootBeTcTBUM ¢ penepanbHbiM 3aKOHOM OT 24 uronst 1998 1. Ne 124-D3
«O6 OCHOBHBIX TapaHTHSX NpaB pebéHka B PD»° paboTHHKaM Momoxe 18 et
MPEIOCTABIISIOTCS JILIOTHI MPU COBMENICHUH PabOThl ¢ 00y4eHUEM, MPOBEICHUU
€XKEeroJHOro 0053aTeIbHOTO0 MEAMIIMHCKOTO OCMOTpa, KBOTHPOBAHUU pPabOUyuX
MECT JJisl TPYAOYCTPOMCTBA, PaCTOP>KEHUU TPYAOBOrO JOTOBOpa (KOHTpPAKTa) U
JPyTHE TbrOTHI, YCTAHOBICHHBIE 3aKOHOAATENbCTBOM PP,

B EBpomneinckoin couualbHON XapTUH TAKXKE PErVIaMEHTHUPYIOTCS BOIIPOCHI
TpyZa Mosonéxu. Tak, HarpuMep, yCTAHOBJIEH MUHUMAJIBHBIN BO3pAcT I NpUE-
Ma Ha paboTy — B 15 ieT, Ha omacHbIe U BpeHbIe pabOThl — B 18 jeT; 3ampenieHo,
KaK MpPaBUIIO, UCIIOJIb30BAaHUE MOJIOAEKH 10 18 JeT Ha HOYHBIX paboTax, OrpaHu-
YeHa MPOJIOJIKUTEIBHOCTh UX pab0vyero AHs B COOTBETCTBUU C MOTPEOHOCTAMU UX
pa3BUTHA, TPEOOBAHUAMHU NPO(ECCUOHATBLHON OArOTOBKU: JIMIA, 3aHSTHIC HA He-
KOTOPBIX BHJIax paboOT (B COOTBETCTBUM C COLMAIBHBIM 3aKOHOAATEIHCTBOM),
JOJDKHBI IPOXOJAHUTh PETYISIPHBIA MEAULIMHCKUANA OCMOTp; pabodee Bpems, 3arpa-
YEeHHOE MOJIPOCTKaMU Ha NMPO(ECCHUOHAIBHYIO MOATOTOBKY BO BpeMsi OOBIYHOTO
pabouero JHs, JOJKHO BKIIIOUYATHCA C coryiacusi pabotonatens B pabouee Bpemsi.
PabGoTtHuku B Bo3pacte o 18 yieT AOHKHBI UMETh MPAaBO Ha 4-HENEIbHBI MHUHH-
MaJIbHBIN OIJIAYMBAEMBbIN OTHyCK7.

bonee neranbHble HOPMBI 110 TPYAY AETEH M MOJOAEKU CONEPKATHCSA B aK-
tax MOT. KoHBeHIIHs peryiupyeT MUHUMaIbHbBIE BO3pACT NMpuémMa Ha paboTy, co-
IJIACHO KOTOPOM 3TOT BO3PACT JIOJKEH OBITh, KaK MPaBUJIO HE HIXKE BO3pacra
OKOHYaHHUsI 0053aTEIBHOTO MIKOJIBHOIO 00pa30BaHus U, BO BCSIKOM cllydae, HE HU-
xe 15 ner. Mepsbl 1o 3anpery U JMKBUAALWN HAaUXyAMUX GOopM SKCILUTyaTaluu je-
Te# (mun, He nocturmux 18 ner). Taxxke B akrax MOT periaMeHTHpPYIOTCS Takue
BOIIPOCHI, Kak MPUMEM Ha paboTy Mo HaiMy Jui Miazdme 18 jer HOYHOU Tpy.
MOJPOCTKOB B MPOMBIIIIEHHOCTH, HOYHOW TPy[ MOAPOCTKOB HAa HEMPOMBIIICH-
HBIX paboTax, MEIUIIMHCKOE OCBUAETEIHCTBOBAHHE IMOAPOCTKOB ISl BBIICHEHHUS
VX TIPUTOIHOCTH K TPY/IY".

® (06 OCHOBHBIX TAPAHTHSX NPaB pebenka B Poccuiickoit Deaepamun : (BenepaTbHbIil 3aK0H 0T 24 HIOIS

1998 1. Ne 124-®3 (B pen. ot 02 nexabps 2013 1.) // C3 PD. 1998. Ne 31. Cr. 3802.

® [poekT xypHANA CIIPABOYHKK KAAPOBHKA. BCE 4TO BBI XOTEIH 3HATh 06 0COGEHHOCTSX PEry/IHpPOBAHHS

TpyZa HECOBEPIICHHOJIETHUX JIHII C ceMeWHbIMH 00s3aHHOCTSIM. [Iprnmoxenne. 2013. Nel. C. 48.
EBporeiickas conmansHasi XxapTus (nepecMoTperHas) : npunsra B r. CtpacOypre 03.05.1996 // brome-

TEHb MEXKYHAPOIHBIX JoroBopoB. 2010. Ne 4. C. 17-67.

8 Kousenmmst Ne 138 MOT «O MHHEMAIIBHOM BO3pacTe JUIs IpreMa Ha paboTy» (r. XKernesa 26.06.1973)

/l MesxxnynapoHoe 6ropo tpyaa. 1991. C. 1703-1710.
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[IpoGnemMbl MONOAEXM 3aHUMAIOT OOJBIIOE MECTO B MAapKCHUCTCKO-
JIEHUHCKOM TE€OpPETUYECKOM Hacieauu. Kilaccuku mapkcu3Ma-JIeHMHU3Ma pas3pa-
6otanu GopMbl U METOJIbI TPYAOBOIO BOCIIUTAHUS MOJIOJIEKHU.

Opna u3 mpo6iieM MOJIOAEKN — HEOOXOTUMOCTh 3aKOHOIATEIFHOTO PETYIIH-
poBaHus e€ TpyJa. BriepBbie 3Ty UI€I0 BBIIBUHYJIN OCHOBOIOJOXKHUKH HAYYHOTO
komMmyHu3Ma K. Mapke u ®@. Surensc. K. Mapke B padore « HCcTpyKuus nenera-
TaM BPEMEHHOTO LEHTPAIBLHOIO COBETA IO OTIEIBbHBIM BOIIPOCAaM» YKa3bIBaJl, YTO
TEHJICHIUSI COBPEMEHHOW MPOMBIIIJIEHHOCTH MPUBJIEKATh JETEH W MOJAPOCTKOB K
y4acTHUIO B 00IIECTBEHHOM MPOU3BOJICTBE IPOTPECCHUBHA, 3/I0pPOBA U 3aKOHHA.

®. DHrenbc B paboTe «AHTIIMUCKUN OMIUTb O JECATUYACOBOM pabOueM JTHE»
NOKa3aj, 4YTO C BO3HUKHOBEHUEM KPYMHOH IMPOMBIIUICHHOCTH HAdalach «paHee
HeBHUJaHHasA, Oe3rpaHWyYHas W Oe33acTeHUMBas JKCIUTyaTalus paboyero kiacca
dbabpukanTamuy. [Ipu TOM MalIUHBI CACTAINA U3IUITHUM TPY.I B3POCIBIX MY>XUUH
Y TPOMBIIIJIEHHUKU CTaldu BCE IIMpPE MPUMEHSATHh NEUIEBBIA AETCKH TpyA. «lletn
OeMHIKOB 13 PaOOTHBIX JJOMOB MPU PACTYIIEM CIPOCE Ha JIETEH CTaIu HACTOSIIUM
MPEMETOM TOPIoBJIM. B CBSI3U C 3TUM BBIJIBUTAETCSl TPEOOBAHUE - OTPATUTh pado-
TAIOMIUX JETEW U NOAPOCTKOB OT PA3pyIIUTEIBHOTO JEUCTBUS KAMTUTATUCTUYECKON
CHCTEMBI TPy/Ia-.

B AHrnuu u Ipyrux KanuTadIUCTUYECKUX CTpaHax MPOJOJLKUTEIBHOCTh pa-
Oouero AHS IS ACTeH W MOJPOCTKOB cocTaBisieT 12-15 gacos. K. Mapkc BwIIBH-
raet TpeOOBaHKUE O MPABOBOM perjiaMeHTalNK MPOAOJKUTEIHOCTH pabouero aHs
JUIs1 JIAIL B BO3pacTe 10 18 yeT u mpearaet Jjis MOJApPOCTKOB 0 15 jet ycraHo-
BUTH 4-4acoBOW pabouuii neHb, a Juist 16 u 17 ner — 6-yacoBoit pabouuit AeHb C
nepepeiBoM 1 yac miig ensl u otaeixa. M ganee K. Mapkce ykaspIBaer, 4To npume-
HEHHE TpyJa MOJIPOCTKOB HOYBIO BO BCEX BPEAHBIX JJISl 3J0POBbsI MPOU3BOICTBAX
JIOJDKHO OBITH 3aIPEIICHO 3aKOHOM .

B. U. Jlenun, nponomxuB u pa3puB ydeHue K. Mapkca u ®. DHrennca o
TpyZie MOJOAEXH, CHOpMyIUPOBa MPOTpaMMHBIE TpeOOBaHMS 3aKOHOIATEIILHOTO
peryiaupoBaHus TpyJaa MOAPOCTKOB B ampene —mae 1917 roga B pabore «Mare-
puabl 1o MepecMOTpy MAPTUMHON mporpaMMbly. OH yKa3bIBall, YTO KOHCTUTYIIUS
JIEMOKPaTHYECKON peciyOIMKH JODKHA 00eCTIeYnTh OecIiaTHOEe U 00s3aTeIbHOE
oO11iee MoIMTEXHUYECKOe oOpa3oBaHue ISl BCEX JIeTe B Bo3pacte 10 16 jer u
TECHYIO CBSI3b OOYyYEHHUS C JCTCKUM OOIIECTBEHHO-NPOU3BOAUTEIHHBIM TPYIOM;
OTpaHUYHTH paboyee BpeMs MoJIOABIX Jtojei (16-20 jeT) 4eThIphbMs YacaMu | 3a-
MPETUTH UX pabOTy B HOYHOE BpEeMsI Ha OMACHBIX IS 3/IOPOBbS MPOU3BOJCTBAX U
PYJIHUKAX.

OcHOBHBIE HJIEM O TPyAE€ MOJOIEKU B COIMATUCTUYECKOM OOIIECTBE
B. 1. JlennH u310uUi1 B CBOEH UCTOpUUECKO peun Ha 3-Mm Bcepoccuiickom cbes-
ne Poccuiickoro Kommynuctuueckoro Coroza Mononéxu. C HUM CBA3aHO MPUHSI-
THe B TepBble T0/ibl COBETCKOW BJIACTH BaXKHBIX 3aKOHOAATEIBHBIX aKTOB O 3a-

®Mapke K., Durensc @. Counnennst. M. : Tocusgar moxr. mureparypsy, 1960. T. 16. C. 198.
10
Tam xe.
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MPENICHUU WCIOIb30BaHUs JIETCKOTO TPyJa, YCTAHOBJIEHUU ISl TOJPOCTKOB CO-
KpalIeHHOro paboyero JHS U MPOJJIEHHOTO OTIYCKAa, a TaKXe APYTUxX JbrotT. s
MOJIPOCTKOB yCTaHABIMBAJCS 4-4acoBOM pabOuyuil JIeHb C OXPaHEHUEM IOJIHOIO
3apaborka’’.

[lepBbie TOABI COBETCKOM BJIACTH OBLIM O3HAMEHOBAHBI TAKXKE MPUHSITHEM
BAJKHBIX 3aKOHOJIATEJIBbHBIX aKTOB O 3alPEUICHUH UCIIOIb30BAHUS IETCKOTO TPYa,
YCTaHOBJICHUH ISl TOAPOCTKOB COKPAILIEHHOTO padoyvero MHs U MPOAJIEHHOTO OT-
nycka. /{7 HeCOBEepIlIEHHOJIETHUX YCTAHABIUBAIUCH U IPYTHUE JIBTOTHI. Y XKeE TOT1a
OBbUTM BBIJBUHYTHI MJIEW PETJIaMEHTAIMM TaKUX BOMPOCOB, KaKk pad0OTa B HOYHOE
BpeMsi, paboTa Ha OMACHBIX JIJISl 3J0POBbsI MPOU3BOJICTBAX U JIP.

Takum o6pazom, ObuUTH CHOPMYITHUPOBAHBI OCHOBHBIC TOJOXKEHUS O TPYJE
MOJIOJIEKU M TIEPBUYHAST OCHOBA JIJISl TAJIbHEUINIETO Pa3BUTHUS TPYJAOBOHM JEATEIb-
HOCTH MOJIOJIEXH B Poccun.

He cmotps Ha To, uTO Tpya MosioA&ku OepET CBOE HAYaJIO B MPOIILIOM BEKE,
Ha CeroJHAIIHUN aAeHb B Poccuiickoit deaeparuu He CyIMIECTBYET eAHMHOTO dee-
PaTBLHOTO 3aKOHA O MOJOJICKU U MOJIOJICKHON MOJIUTUKE, KOTOPBIA OBl PETyIUpO-
BaJl BOMPOCHI UX TPYJIO0YCTPOMCTBA. 3aKOHOAATEIHLCTBO O MOJIOJICKU MPEJICTABIIE-
HO B COBOKYITHOCTH HOPMAaTHMBHO-TIPABOBBIX aKTOB 3aKOHOAATeNbcTBa PD, cpenu
kotopeix: Konctutymusa PO, TK P®, ¢ onopoii Ha akTel KonBenniuu MOT u EB-
ponerickor ConnanbHor Xaptuu. Takxke, B 3akoHOAATENBCTBE PP HaxoasaT cBOE
MECTO M JIpyrue JOKYMEHTHI, perlaMEHTUPYIOLIEe OCOOCHHOCTH Tpy/Aa HECOBEP-
meHHoneTHuX. Ct. 5 u 12 3akona P® «O 3anaroctu Hacenenusi B Poccuiickoi
CDez[epauHH»u.

C. C. Bopo0ObéBa,

cmydenmka 4 Kypca
FOpuouueckuii uncmumym
Hpkymcroeo eocynusepcumema

AKTHBHAsl MO/IeJIb HOTAPUATA KAK BEKTOP Pa3BUTHUS
IrPasKIAHCKOr0 001IecTBA

B 2014 rony B «OCHOBBI 3aKOHOAATENBCTBA O HOTAPUATE», IPUHSATHIE B J1a-
aexoMm 1993 roxy, ObUTM BHECEHBI CyIIECTBEHHbIE M3MeHeHusd. [loxainyil, cambie
BaJKHBIE 3a BCE BPEMs CYIIECTBOBAaHUS HOTapuaTa JaTMHCKOro tuma B Poccun.
JlanHble U3MeHeHus1, 0€3yCIOBHO, MPEACTABIISIIOT COO0M BaKHBIN IIar B pa3BUTUU
WHCTUTYT HOTapHaTa Kak 3alluTHUKA MpaB JoOPOMOPSAI0UHbIX rpaxkaaH. [Ipu stom

" 'puropsesa 3. JI. TeopeTHueckine OCHOBBI NPABOBOrO peryimpoBanms tpyaa monoxéxu B CCCP :
yaebHoe ocodue no cnenkypey. [lepms : Ilepm. roc. yu-1, 1988. C. 3-8.

120 zamsrroct Hacenenust B Poceniickoii ®eneparu : 3akoH PO ot 19 ampesst 1991 r. Ne 1032-1 : B pep.
ot 02 utonst 2013 1. // C3 P®. 1996. Ne 17. Cr. 19.
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HOTApHAT IPOIOJIKACT pedOPMHPOBATHCS U COBEPIICHCTBOBATHCS

OpaHako HY>KHO MOHSTh, YTO celyac MpeAcTaBiIsieT cOO0N POCCUMCKUIN HOTa-
pHUaT: U3NIHUIIHUANA aIMUHUCTPATUBHBIN Oapbep, KOTOPBIM MENIAET KUTh IPaKJaHaM
Y pa3BUBaThCs OU3HECY, WM 0OpaIlleHHE K HOTApUYCYy €CTh MPOSIBIICHUE TPaBOBOM
KYJBTYPBI U 3pPEJOCTH, KOTOPYIO HY’KHO IIPOIAraHInpoBaTh U pa3BuBarh. Ha Haml
B3IJIS7l, HOTapUaT HEOOXOJUMO BOCIPUHUMATH KaK MHCTUTYT TPa)KIaHCKOIro 00-
mectBa. Mcxons W3 MOJIOKEHUM 3aKOHOAATENBCTBA, €r0 3aJadyaMH  SBISEOTCA
oOecrieueHre 1 3alTa MpaB Tpaxaad U 00MECTBA B IIEJIOM, B ONPEIACICHHON CTe-
MIEHU COKpAaIlleHUE KOJIMYeCTBa CIIOPOB U, TAKUM 00pa3oM, CHIDKCHHE Harpy3Ku Ha
cynbl. IIpyyeM HagO OTMETHTh, YTO 3alUTa, OCYILIECTBISIEMas HOTApUATOM,
JIOJKHA OBITh MPEBEHTUBHOM. HO COOTBETCTBYIOT JIM 3TU 3a/1aud Halleh JACCTBU-
tenpHOCTU? Hackoiabko HOTapuar crocoOeH o0ecnedynTh I0pUInIecKyro Oe3ormac-
HOCTh? KakoBbl peasibHble TapaHTUM, 3HAUYUMA JIM IS OOIIecTBa HOTapualbHas
NEATEIbHOCTh?

N3yvast HOTapuaabHYIO MIPAKTUKY, MOYKHO CAENATh BBIBOJI, YTO MHOTHE IMPO-
MUCAHHBIE B 3aKOHE HOTapUaJIbHbBIC ACHCTBHUS OCTAlOTCS HE BOCTPEOOBAHHBIMU
(memo3uTt HOTapuyca, UCHOJHUTEIbHAS HAJIMCh HA JOTrOBOpax 00 UIOTEKe, Mpo-
TECT BEKCEJIs), @ BBOJMMBIC HOBBIE TIOKA HE JIAI0OT OKUIAEMOTO pe3ysIbTaTa.

Ha ceromnsimHuil A€Hb CUTYyallMIO, KOTOpas CloXuiack B Poccuu ¢ UHCTH-
TYTOM JIETIO3UTA HOTApUyCa, CI0KHO OXapaKTepU30BaTh MHAYE KaK MapagoKCaib-
Hast’. JIaHHOEe HOTapHaIbHOE HeiiCTBHE, OCHOBaHHOE Ha cT. 327 ['K U 3akperieH-
HOE B CT.CT. 87 u 88 OCHOB 3aKOHOJIATENIbCTBA O HOTapUaTe, SBJISIETCS OJHUM W3
CaMbIX PEJKUX B HOTApUAIIbHOM MPAKTUKE. Y ITOTO €CTh KaK BHEIIHUE MPUYUHBI
(HEMHOTHE KJIMEeHTHhl HOTapUYyCOB OCBEJIOMJICHBI O COJEPKAHUU U MPAKTHUUYECKOMN
M0JIb3€ JIAHHOTO CIOCO0a MCIOJIHEHHS 0053aTeNIbCTBO), TaK U BHYTPEHHUE (HEKO-
TOPbIE HOTAPUYCHI OTKA3bIBAIOTCSA MPUHUMATH JEHBI'M B JIETIO3UT CBSI3U CO CIOXK-
HOCTBIO IAHHOTO JACHCTBHS M ONPEICTICHHBIMUA MPOTUBOPEUUSIMU CYJeOHOMN Mpak-
Tuku). Tak, HeonmpeAeaEHHOCTh, B BOMPOCAX OTBETCTBEHHOCTH HOTapuyca 3a Jie-
HEXHBIC CPE/ICTBA, BHECCHHBIC B JCTO3UT B cliyuyae OaHKpPOTCTBa OaHKa, O CHUX
1Op SIBJISIETCS OJJHUM U3 TJIABHBIX TOPMO30B B Pa3BUTHUH JCTIO3UTa HOTApUyca.

CHnopHbIM OCTaeTcsi BONPOC O BO3MOKHOCTH TMPUMEHEHUS MEIHaTUBHBIX
TEXHOJIOTUH B HOTapUaJIbHOU JiesTenbHOCTH. B. B. SIpkoB B cBoMx paboTax ropo-
PUT O HENOMYCTUMOCTH CJIUSIHUSI HOTapuaTa U MEeQuallid, Jiejlas akIeHT Ha TOM,
YTO 3aKOHOJIaTeh OCO3HAHHO TMOCBSITHII MEIUAIMK OTACIbHBIN (eepabHbIN 3a-
KoH'. JIpyrie aBTOpbl BHICKA3bIBAIOT HHYIO TOUKy 3peHms. K mpumepy, C. K. 3a-
raifHOBa BBIJICNIAET HECKOJIBKO (POPM, KOTOPHIE C YUETOM COBPEMEHHBIX TE€HICHIIUM
pedopMupoBaHUs HOTapuaTa MOTYT MPUMEHSITHCS B HOTAPUATBHOM TPAKTUKE —

'Kopenk K. A. MuTepBsio ¢ npesuaenTom DenepanbHoil HoTapuansHoii manatst // Cymest. 2014, Ne 7.
C.5.
?Panbko B. B. BHecye6HOe HCIONHEHHE 0653aTeIbCTB HOCPEICTBOM MHCTUTYTA JEMO3MTa HOTapuyca //

Cymps. 2014. Ne 7. C. 19.
® sipkos B. B. CoBpeMeHHBIiT HoTapuart: BbIGop Bektopa passutist // Cymbs. 2014. Ne 7. C. 9.
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3TO KOHCYJbTallMsl HOTapHyca, MPOBEJACHHE MEPErOBOPOB, a TaKKE HEMOCPEICT-
BEHHO CaMO MPHUMHPHTEIBHOM POLeAyps! (Meauarmn)”,

HoTtapuyc ydacTByeT B OTHOIICHUSX C MAaTEPUHCKUM KalUTaJIoOM, HO U 3/1€Ch
MpPEeBEHTUBHAS (DYHKIINS HOTapHaTa MOJTHOCThIO He peanmsyercs. B [IpaBunax Ha-
MpaBJICHUSI CPEACTB MATEPUHCKOIO (CEMEHHOro) KamuTajla Ha YIy4dlICHHUE >KH-
JMIIHBIX YCJIOBUHM MPETyCMOTPEHO, YTO B TEX CIydasx, KOTJa >KHIJIOE TOMEIIEHUE
HE SBJSETCS O0IIel COOCTBEHHOCTBIO POAMUTENCH U JIeTed, OJHUM M3 YCIOBHUUI
MPEIOCTABIICHUS ITHX CPENICTB SBIICTCS MUCBMEHHOE 00s3aTeNIbCTBO, B3SITOC HA
ce0s1 COOCTBEHHUKAMH JJAHHOTO JKUJIOTO MOMEIIEHUsI, COTJIACHO KOTOPOMY, IO MC-
TEYEHUU ONPENICIEHHOTO TPOMEKYTKAa BPEMEHH HOBOE KUJIO€ MOMEIIeHue OyieT
oopMIIeHO B OONIYI0 COOCTBEHHOCTh BCEX YJICHOB CEMbU. IDTO 00S3aTEIBCTBO
YAOCTOBEPSIETCA HOTapUAIIbHO. UTO ke monyvyaercs Ha nmpaktuke? Hotapuyc, ymno-
CTOBEPUBIIUN MUCHMEHHOE 0053aTEIHLCTBO COOCTBEHHUKOB KUJIOTO TOMEIICHMUS,
YCTaHABIIMBAET U MOJTBEPKIAET TOJIBKO 3aKOHHOCTh COBEPIICHUS TaHHOW CHEIKU
U BOJIIO CTOPOH Ha ee coBepieHue. O naiapbHEHIe cyap0e KUIoro noMeneHus,
YKa3aHHOTO B 0053aTEIbCTBE, HOTAPUYCY HUYETO HE U3BECTHO. TeppUTOpUAIIbHBIN
OpraH NMEHCUOHHOTO (DOHJIa OTPAHUYMBAECTCS MPOBEPKOM JOKYMEHTOB, MPEACTaB-
JICHHBIMH TPaXKJIaHaMM JJIS OJTY4YEHUsI CPEACTB MAaTEPUHCKOTO (CEMEUHOT0) Karu-
Taja, €ro y4yacTHe B JIaHHOW MPOTrpaMMeE 3aBEPIIAETCS BBIIIATOM CPEJACTB Mare-
PUHCKOTO KanuTtayia. B pe3ynbTaTe CKIaabIBaeTCsl CUTyallusl, IPYU KOTOPOU HEI00-
POCOBECTHBIN POAUTENh HE BBIJICNAECT B MPUOOPETCHHOM KHUJIbE IO CBOUM He-
COBEPUICHHOJIETHUM JAETsM. BcleacTBUE 3TOrO y HUX MOSABISETCS BO3MOXKHOCTh
poJaTh JAHHOE KWJIOE TOMEIEHUEe, MUHYs 0053aTelIbHYI0 MPOIeAypy MoJIyde-
HUSI pa3peIIeHUs] OpraHa OMeKu U MONEYUTEIhCTBA, MOCKOJIbKY Jie-Iope peOCHOK He
SIBIICTCS COCOOCTBEHHHKOM HMYIIECTBA .

Ceiluac B cBET€ HOBBIX M3MEHEHUN MPOUCXOAUT BHEAPEHUE HOTAPUYCOB B
KOpIOpaTHUBHbBIE TPABOOTHOIICHU. 37ech OepeTcsi 3a oOpasel] eBporeickas Mo-
JleJib HOTapuaTa, a MMEHHO TepMaHcKas. B 3Tolt Mojenn HoTapuyc MPUCYTCTBYET
Ha BCEX dTamax: OT CO3/JaHMs IOPUIUYECKOro JIMIA 0 €ro JUKBUAAIuU. Bee akThl
CBUJIETEJIbCTBYIOTCS HOTAPUYCOM: CO3aHUE IOPUIMUECKOTO JIUIA, Ha3HAYEHUE €T0
OpraHOB YIIPABJICHUS, PEOpPraHu3alus, JUKBUAAUUA U T. 1. Bce yyacTHUKHM opra-
HU3AIMOHHOTO TIpoliecca MPUXOIAT K HOTApUYCY, MOJMUCHIBAIOT HEOOXOIUMBbIC
JOKYMEHTBI. 1 peecTp opUIUYecKuX JIMIl, KOTOPBIM BEACTCS HOTAPUYCOM C MO-
MEHTa 0OpaIleHusl U COBEPIICHUS TIEPBBIX JEHCTBUN B OTHOIICHUH IOPUIANIECKOTO
JINTIA, CTAHOBUTCS MMyOJIMYHBIM, TOCTOBEPHBIM. Y HAc, HE CMOTPSI Ha TO, YTO 3aKO-
HOJATEb MBITAJICSA BBECTH TaKylO MPAKTUKY, BBITJISAIUT BCE MHAUE. 3aKOHOIATEb,
BBeJsl 00s3aTEIbHOE HOTAPUAIBHOE YAOCTOBEPEHUE CHENIOK C JOJIIMHU B OOILECT-
BaX C OTPAaHUYEHHOW OTBETCTBEHHOCTBIO, BCE PAaBHO OCTaBWII Psif JiazeeK. MOKHO
o0oiTuCh 6e3 0OpalleHus: K HOTapuycCy, €Clv 0 MePEeXOIUT BHYTPU OOIIECTBA,

*3araitrnosa C. K. OCHOBaHHS M HATPABICHMS BHEIAPEHHS B MPAKTHKY POCCHHCKOrO HOTAPHATA TIPUMH-
putenbHbIX npouenyp // Cyaps. 2014. Ne7. C. 30.

5]:"»paTauJOBa B. A. HorapuaibHble 00s3aTEIHCTBA B CBS3U C HCIOJIL30BAHUEM CPEICTB MAaTEPHUHCKOTO
(ceMeitHOr0) KanuTaia: mpooaeMsl peaausanun u Koutpois // Cynes. 2014. Ne 7. C. 32.
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KOT/la caMoO OOIIECTBO MPUOOpETAeT ee y ydyacTHUKOB oOmiectBa. U ceituac ecim
B35ITh CTATUCTHKY, 3TO MCKIIOUECHHE CTAJIO MpaBujoM. Bce craparorcs o00MTHCH
0e3 HoTapuyca. A 3TO MOPOKAAET TE€ caMble HETaTUBHBIC TCHACHIIMU, KOTOPHIE MbI
Ha3bIBAEM PEUIIEPCTBOM.

Br16op Hanbonee onTUMaIbHON | T1EI€CO00pa3HON MOJIETTH Pa3BUTHS HOTa-
puara npuoOperaeT Bce Oojbliee 3HaYe€HUE, TTOCKOJIbKY UMEHHO Ha OCHOBE Ipa-
BUJILHOTO BBIOOpA BO3MOKHO U JaJIbHEHIIICE pa3BUTHE HOTapUaTa U ONpecIcHUE
€ro MecTa KaK mpaBOBOI'0 MHCTUTYTa B paMKaX IMPaBOBOM CUCTEMbI HaIlIEH CTPAHBI.

J{nst pacmpeHuss ”HCTPYMEHTAIBHBIX BO3MOKHOCTENH MHCTUTYTa HOTapuaTta
cCHUCTEeMa HoTapuaTa JOJDKHA COBEPIICHCTBOBATHCS, YTOOBI COOTBETCTBOBATH TOM
IJIaHKe, KOTOPOM MBI XOTHM COOTBETCTBOBATH M OBITh CIOCOOHOHN peann30BaTh
MOJTHOMOUHSI, K KOTOPBIM MbI cTpeMumcsi. [loaTomy HeoOxoum nepexon K Oosiee
AKTUBHOM MOJIeNIM HOTAapuaTa, KOTOpask He OrpaHUYUBAJIaCh Obl BO3JIOKEHUEM Ha
HOTapUYCOB JIUIIIb YI0OCTOBEPUTEIIbHBIX (byHKum”IG.

B paMkax akTMBHOW MOJiENW MEpe] HOTapUaTOM CTaBUTCS 3ajiladya Mo KOM-
MJIEKCHOMY OKa3aHUIO IOPUAUYECKON MOMOIIM BCEM 3aUHTEPECOBAHHBIM YYACTHHU-
KaM TpaxJaaHCKOro 000pOTa Ha PaBHBIX YCJIOBHUAX, C HAJTUYMEM MOJHOMOYHUHN IO
cOOpy BCEX HEOOXOJMMBIX JIOKYMEHTOB JIJISi COBEPIICHHUS HOTAPUAJIBLHOTO JCHUCT-
BUsI, TMPOBEPKHU JOCTOBEPHOCTH BCEro (PAKTHMUECKOTO COCTaBa IyTEM AaKTHBHBIX
JNEUCTBUN U TEM CaMbIM OCBOOOXKICHUS TPaXKJIaH U OpraHU3aliil OT HEOOXO0IUMO-
CTH OOpallleHUs] K OpraHaM BJIACTH M Pa3JIMYHBIM MOCPEIHUKAM 3a 000POTOM J10-
KYMEHTOB.

K coxanenuto, Mojenb, oTpaxkeHHass B «OcHoOBax 3akoHoaaTeabCcTBa PO o
HOTApUATE», OTBOJIUT HOTAPUYCY MPOMEKYTOUHOE MECTO B MTPOLIECCE COBEPIICHUSA
y4aCTHUKAMHU TPaxJaHCKOTO 000pOTa IOPUINYECKH 3HAYUMBIX JAeiicTBuil. B neil-
CTBYIOIIIEH POCCHUHCKOM MOJEIN TpakaaHe, cOOpaB CaMOCTOSTEIHHO HEOOXOH-
MBbI€ JIOKYMEHTBI JIJIsl COBEPIIICHUS CACIKH, 00paIatoTCs 3a €€ yJI0CTOBEPESHHEM K
HOTapuycy. B aTolf cucteme HOTapuycC BBIMOJHSIET (YHKIMHU JIUIIb OJHOTO M3
MPOMEXYTOUHBIX 3BEHBEB B I'PakJIaHCKOM 00OpOTE, M MOITOMY BCerja €cTh CO-
0J1a3H MCKIIFOYUTDH €ro U3 3TOro mpoliecca Ju00 caenarh GpakyJIbTaTUBHBIM, YTO U
MPOU30IILIO B KOHEUYHOM cuere. CoOBpeMeHHass MOJIEib HOTapuara, Halpumep, BO
®paHIMKM yCTPOCHA COBEPIIICHHO MHaude. HoTapuyc sBisieTcs HE MPOCTO MpoMe-
KYTOUHBIM 3BEHOM B JIOKYMEHTOOOOPOTE IIPU COBEPILICHUH CIICTKH, HA00OPOT, OH
SBJISICTCS TyIION TPaXKIaHCKOTO 000pOTa, TOCKOJIBKY UMEHHO Ha HEM JICKHUT 00sI-
3aHHOCTH COOpa HEOOXOJIMMBIX JOKYMEHTOB, MPOBEPKU (HaKTHUECKUX O00CTOS-
TEIBCTB M CO3/IaHHE ayTEHTUYHOTO aKTa, 00JIaIalolIero Mpu JaHHBIX YCIOBHUAX
0co00M J1I0Ka3aTeIbCTBEHHOW M UCIOJIHUTEIBHON cuiiol. Takoil mopsaok mpen-
cTaBisieTcss OoJiee parMoHAIBHBIM, TTOCKOJIBKY TIPU HEM HCKIIIOUYEHHE HOTapuyca
U3 Mpoliecca COBEPILICHUS CHAEIKA HEBO3MOXHO, BBUJY TOrO, YTO HOTapHyC BBbI-
CTYyMaeT IO CYyTH JieJia €€ TBOPIIOM, BBISIBIISISI BOJIIO CTOPOH. [loaTOMYy siBisieTcst Ha-
CYIIHBIM BOMPOC HAaJEJIEHUs] B 3aKOHOJATEIbCTBE HOTapUyCa HE TOJIBKO MPaBOM

® sipkos B. B. CoBpeMeHHBIiT HoTapuart: BEIGop BekTopa passutist // Cymbs. 2014. Ne 7. C. 15.
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3armpoca, HO ¥ JJWYHOU TPOBEPKH U MPABOM HETOCPEACTBEHHOTO cOOpa HEOOXO M-
MBIX JOKYMEHTOB /I COBEPILICHUS HOTAPUATIBHBIX JIEUCTBUM, UX COMPOBOXKIACHUS
Ha BCEX JTamax, BKIIOYas PacyeThl CTOPOH U PETUCTPAIMIO COOTBETCTBYIOIIUX
mpas.

Ha mannplii MOMEHT pa3paboTaHa ¥ (DyHKIIMOHHPYET enuHas uHGOpMaIlu-
OHHAsl CUCT€Ma HOTapuara, KOTopas BKIIOYAET B ce0sl BEAYLIUECS B DJIEKTPOHHOM
dbopme peecTpbl: HOTApUATBHBIX IEUCTBUI, HACIEACTBEHHBIX €], YBEIOMIICHUH O
3aJI0T€ MMYIIECTBa, HE OTHOCSIIECTOCS K HEABMKHUMBIM BellaM. B mepcriekTuBe
paccMaTpUBAIOTCSl MPEJIOKEHUSI 1O CO3JaHUI0 CUCTEM OOMEHa JTaHHBIMH, MOJI-
KJIFOUEHHUS HOTapHuaTa K rocyJapCTBEHHBIM MH()OPMAIMOHHBIM pecypcaM U JI0JIK-
HbI K 2018 1oy MOJIHOCTBHIO IEPEUTH HA PEEeCTp HOTAPUAJIbHBIX ACHCTBUHN B AJI€K-
TpoHHOH (opme’. Tak xke cpear IPHOPUTETOB — 0OSCIICUCHHE HOTAPUYCAM TOCTY-
ma B PSKHME OHJAWH K TOCYAapCTBEHHOMY KaJaacTpy HEIBIKHUMOCTH, €IUHOMY
roCyIapCTBEHHOMY pEecTpy IpaB Ha HEABUKUMOE MMYIIECTBO U CIIEIOK C HUM.
Tak xe Penepanvuas Hortapuanbhas [lamata BUIUT BaKHOCTh B YCTAHOBIICHUU
OoHIalH-B3auMoaeiicTBus ¢ 6azamu gaHHBIX 3AI'C u ®MC.

Takum 06pazomMm, Oyayliee y Hotapuara B Poccuu ecth, HO B paMKax 0OHOB-
JEHHOW MOJIeNId, OCHOBAHHOM Ha OIbITE PabOTHI B YCIOBUAX HOBBIX COIIMATBHO-
HPKOHOMHUYECKUX peanuil. Poccuiickuii HOTapuat MEHSETCs, CIIOCOOEH OTBETUTH
YIPEKIAOIIe Ha BBI30BBI, KOTOPHIE €My OpOCAIOT MOJMTHKO-TIPABOBAs CUTYAIIHsI,
HOBBIC TTOTPEOHOCTH TPAKIAHCKOTO 000pOTa U IKOHOMHUKHA. MHOT0€ 3aBHCHUT U OT
TOTO, CMOXET JIM BJIACTh MOHSATH U OICHUTHh TOT MOTEHIINA, KOTOPBIA CONEPKHUT B
cebe HOTapHaT KaK COLUAIBHO TMOJIE3HBIN U YKOHOMUYECKU d(P(HEKTUBHBIN MPaBO-
BOW MHCTHUTYT.

H. A. lemeHTBEBA,
H. A. Ciiupuna,

cmydenmku 3 Kypca
CII6 FOU (@) AI'TI PD

3akilouenue TPYAOBOIoO a0orosopa ¢ «OBIBIIMM) IrpaxkKaiaHCKUM
N MYHUIUIIAJBbHBIM CJIY;KalllUM

Parudummporas Konsenuuto OOH npotuB koppynuuu oT 31 OKTAOps
2003r., ycTaHaBIMBAIOLIYI0 NPUHATHE KAXKIBIM T'OCYJApCTBOM-YYaCTHUKOM MeEp
1o MpeaynpeXIeHUI0 KOPPYILUU B 4acTHOM cektope, Poccuiickas denepanus
BO3JI0KMJIA Ha ceOsl 00s13aTENbCTBA 110 MPUBEAEHUIO OTIENIBHBIX TPYAOBOIO 3aKO-

"Kopcuk K. A. HHrepsbio ¢ npesnnerToM DeepalbHoil HoTapuanbHoil manatst / Cymest. 2014, Ne 7.
C.7.
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HOJIATENILCTBA B COOTBETCTBUE C €€ TPEOOBAHHSIMH .

Ha ocHoBanuu nm. «&» 1.2 cT. 12 KoHBeHIMH B LEJSIX MPEeayHNpeXIeHUs
BO3HUKHOBEHUS KOJUIM3UU IMyOJUYHBIX U YACTHBIX HHTEPECOB FOCYAapCTBA BIIPABE
YCTaHABIMBATh OTPAHUYEHUS B HAJIEKANIUX CIy4yasx U HA pa3yMHBII CPOK B OT-
HOILIEHUU TPOPECCHOHATBHON ACSITEIIbHOCTH OBIBIIUX IMyOJUYHBIX JTOJKHOCTHBIX
JIUI WIK B OTHOLIEHUH paOOThl MyOJUYHBIX JOJKHOCTHBIX JIUL B YACTHOM CEKTOPE
IIOCJIE UX BbIXOJA B OTCTABKY WJIM Ha MEHCHIO, KOT/Ia TakKas JEsTeIbHOCTh WX pa-
00Ta MpsIMO CBA3aHBI ¢ (PYHKIUSMHU, KOTOPbIE TaKU€ IMyOJMYHBIE JOIKHOCTHBIC
JYLA BBINOJHSUIM B MEPHUOJI UX HAXOXKIEHUS B JIOJHXKHOCTH WM 3a BBIIIOJIHEHUEM
KOTOPBIX OHH OCYIIECTBIISIIA HAL30D .

Jlanubie pexkomeHaanuu 0b11M peanu3oBanbl B 2011 rony deaepanbHbiM 3a-
koHOM OT 21.11.2011 Ne 329, korna B Tpy10Boit Kojiekc ObliIa BBEJIeHA HOBas CTa-
Ths 64.1, KOTOpas Mpu3BaHa CIIOCOOCTBOBATH OOCCIECYEHUIO KOHTPOJIS 3a COOJIIO-
JIeHUEM OBIBIIMMU FOCYAapCTBEHHBIMU U MYHUITUTIATBHBIMU CITYXKAIIUMU OTPaHU-
YEHUH U 3alpeTOB, YCTAHOBIIEHHBIX 3aKOHOJIATEILCTBOM O TOCYAapCTBEHHOU Ipa-
KIAHCKOM CIIy0€ M 0 MYHHUIIMIIAJIbHOM CIyX0€ B LEJSAX NPOTUBOAEHCTBUSA KOP-
pynuuu. s peanuzanuu yka3aHHOW ILI€JIM 3aKOH BO3JIara€T COOTBETCTBYIOIIWE
00s3aHHOCTH KaK Ha OBIBILIETO TOCYJAAPCTBEHHOTO MM MYHULMIAIBHOIO CIy’Ka-
1IEro, MOCTYMAIOMIEro Ha pabdoTy, Tak M Ha padoToAaTelisd, MPEJOCTABISIIOUIETO
eMy paborty. Tak, mocyie yBOJbHEHHUSI C TOCYJAapCTBEHHOW WM MYHUIIMTATLHOMN
ClIy>)kObl B T€UEHHME JBYX JIET IPU 3aKIIOUEHUU TPYAOBBIX JOTOBOPOB PAOOTHHUK
00s13aH co00MIaTh pabOTOIATENIO CBEJICHUS O MOCIEIHEM MECTE CITY>KOBI.

Koppecnonaupyromue 00s13aHHOCTH BO3JIOKEHbI Ha paboroparesneil, KoTo-
pBI€ TP 3aKJIOYEHUU TPYAOBOIO JOTOBOpA C FPAKJaHAMH, 3aMELIABIIUMU JTOJIXK-
HOCTHU TOCYJapCTBEHHOM MM MYHHUIMIIAILHOW CIIy>KObl B COOTBETCTBUU C YIIOMSI-
HYTBIM IIEPEYHEM, B TEUECHHE ABYX JIET MOCIE UX YBOJBHEHHUS C IOCYJIapCTBEHHOMN
WIN MYHUITUTIAJIBHOW CITY»OBI 00s3aHBI B JCCATHAHEBHBIM CPOK cOOOIIATh O 3a-
KJIFOYEHUU TaKOro JOroBOpa MPEJACTABUTENII0 HaHUMAaTeNs (paboToaaTelto) rocy-
JApCTBEHHOTO WJIM MYHULMIIAIBHOIO CIYKallero IO MOCJIEIHEMY MECTY €ro
CIIyObl B TIOPSJKE, YCTAHABIMBAEMOM HOPMATUBHBIMU MPaBOBBIMU akTamu Poc-
CUMCKOU d)ez[epaupm3.

B 2015 roay Beimo Iloctanosnenue IlpaButensctBa PO ot 21.01.2015
Ne 29. B cBsi3u ¢ atum yrpauuBaet cuiy [loctanoBnenue [IpaBurensctBa PO ot
08.09.2010 Ne 700 «O mopsiake cooOImieHus paboTomaTe’IeM MpU 3aKITOUYCHUU
TPYZAOBOTO JOrOBOpa € I'PAKJAHWHOM, 3aMELIABIIMM JOJDKHOCTH T'OCYJapCTBEH-
HOM WJIM MyHUIIMIIAIBHOMN CIYX OBl O 3aKJIIOYEHHH TaKOTO JOrOBOpa MpeCTaBUTe-
10 HaHuMatens (paboTojaTelnio) roCyJapCTBEHHOTO MM MYHUIIMIAIBHOTO CITY-
KAILero MO MOCJIETHEMY MECTY €ro CIIyKObI».

! A6y3ssaposa H. A. KoppyIIHOHHEIE TPOSBICHHS B TPYAOBBIX OTHOIICHHAX [DNEKTPOHHSIH pecype] //
CIIC «KoncynprantlLimrocy.

? N36uenona T. A. TpynonpaBoBbIE acNEKThl NPEAOTBPALEHUS KOPPYIILUHA HAa FOCYAAPCTBEHHON Ipax-
naHckoi ciyx0e [Onexrponnslii pecypc] // CIIC «Koncynsrantllmocy.

® TpynoBoit koxeke Poccniickoiit deneparmu ot 30.12.2001 Ne 197-03 [DneKkTpoHHEIA pecypc] : pem. ot
31.12.2014 // CIIC «Koucymsrantllmocy.
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ITocranoBnenue lIpaBurenscrBa PO ot 21.01.2015 Ne 29 onpenensier Ho-
BBIIl TTOPSAIOK COOOIICHNs paboTOAATENEM O 3aKII0YEHUH TPYIOBOTO JOTOBOpa Ha
BBITMIOJTHEHHE B OPTaHU3AIMM B TEUEHUE MecsIa padoT (OKa3aHuEe OpraHU3aIIH YyC-
ayr) croumoctbio 0osnee 100 Teic. pyOsel ¢ rpaXxJaHUHOM, 3aMEIIABIINM IO K-
HOCTHU TOCYJaPCTBEHHOMN WM MYyHHUIIUIAIBLHON CIYXObI, MPEICTaBUTEII0 HAHUMA-
Tens (paboToAarelto) TOCyIapCTBEHHOIO WJIM MYHHUIIMIAIBHOTO CIY>KaIlero Mo
MOCJIETHEMY MECTY €ro CITy>KOBI.

Kpome Toro, muddepenuupyercs nepedeHb CBEACHUN U JaHHBIX, COJEpKa-
HIMXCSI B TAKOM COOOIIEHHH, B 3aBUCUMOCTH OT BHJA JIOTOBOPA, 3aKII0YAEMOT0 C
IpaKIaHUHOM, 3aMEIABIINM JOJDKHOCTU FOCYIapCTBEHHON WM MYHUIUIIAIBHON
caryx0bL”

OnHako ¢ MOMEHTa BHeCEHUA CT. 64.1 B TpyIOBOM KOJEKC IO HACTOSIIEE
BpEMsI UMEETCsl psAll TPOOEIOB, CBA3AHHBIX C TOJIKOBAHWEM JTAHHOM CTaThH, KOTO-
pbI€ TaK HE YCTPaHEHBI 3aKOHOIATEIIEM.

CornacHo 4.1 cr.64.1 TK P® rocymapcTBeHHBIE WM MYHMIUIIAJIBHBIE
CIIy’Kalllle HE MOTYT «3aMellaTh JOHKHOCTUY, OJTHAKO TPYAOBOE 3aKOHOAATENbCT-
BO He cofepkuT Takoro noHsatusa. Ct. 57 TK P® packpbeIBaeT NOHITHE TPYIOBOU
(GyHKUIHUH — KaKk paOOThI MO JTOJKHOCTH B COOTBETCTBUM CO IUTATHBIM PACHUCAHU-
eMm, npogeccuu, CrenuaIbHOCTH C YKa3aHUEM KBaJM(UKALUK; KOHKPETHOIO BUA
nopydaeMoii paGoTHHKY paGoTh’. Bo3HUKaeT BONpoC Gy/eT M AeiCTBOBATS JaH-
HBIW 3aIlpeT MpH 3aKII0UYEHUN TPYAOBOTO JIOTOBOpa 0€3 yKa3aHHs B HEM JOJIKHO-
CTH pabOTHHKA, a HAIpUMEp yKa3aHUsl KOHKPETHOTO BUa MOpy4aeMoil paboThI.

Taxxe HEOOXOIMMO OTMETUTb, YTO MPaBO OBIBLIETO TOCYJapCTBEHHOTO
(MyHUIIMTIIAJIIBHOTO) CIIY’KAIllero 3aMeIlaTh JOKHOCTH B KOMMEPUYECKUX U HEKOM-
MEpYECKUX OpraHu3alugIX OrPaHUYMBAETCS, TOJIBKO €CIIU OTAENIbHbIE (PYHKIUU TO-
CYJapCTBEHHOTO YIPABJICHUS JaHHBIMH OPraHU3alUsIMHU BXOJMUJIU B TOJKHOCTHBIE
(cimyxeOHble) 0043aHHOCTH JAHHOT'O TOCYIAapCTBEHHOTO (MYHHUIIUITAIBHOTO) CIIY-
xariero. [Ipu 3TomM oneHOYHast KaTeropus «OTAENbHbIE QYHKIMNU» U HE UMEIOIIEe
YETKOIO0 HOPMATHUBHOTO 3aKPEIUICHHs] COJIEpkKAHUS TOHSATHUE «TOCYJapCTBEHHOE
yHpaBieHHe» OyAyT OCIOKHSITH MPAaBONPUMEHEHHE, TOCKOJIBKY OHU MO-PA3HOMY
OyAyT TOJIKOBATHCS U MPUMEHSITHCS pa3HBIMU MPABOIPUMEHUTEISIMHU.

Crnenyroum mpo0OesioM sIBIsSIETCS TO, UTO B CTaThe yKazaHo «I'paxkaaHe, 3a-
MEIIABIIKE TOJPKHOCTU TOCYJapCTBEHHON MIIM MYHULIMIIATBHON CITYXKOBI ... KOTO-
pbie BBIMONHSIN OTACIbHbIE QYHKIHH FOCYIapCTBEHHOTO YIPABICHH) ...»° . OiHa-
KO MYHHLMIIAJIBHBIE CIy’Kallde HE UMEIOT MOJHOMOYHMW MO TOCYAApCTBEHHOMY
yrpaBieHu. [103ToMy BO3HMKaeT BONPOC O PACHPOCTPAHEHUU ACHUCTBUSA 3TOU
CTaThU HA MYHHMIIMIAIBHBIX CITyKaIUX.

Y06 yreepxnennn IIpaBmwi cooGuieHus paGoTOAATENEM O 3aKIIOUEHHH TPYAOBOTO MM IPAXkIaHCKO-
MPaBOBOT'O JI0OTOBOPa Ha BBINOJHEHHE paboT (OKa3aHHE yCIyr) ¢ MpakJaHWHOM, 3aMELIABIINM JOJKHO-
CTH TOCYJITAPCTBEHHOM WM MYyHHLIMIAIBHOMN CITyXOBI, IEpEYeHb KOTOPHIX YCTAHABIMBAETCS HOPMATHB-
HBIMH TIPaBOBbIMH akTamu Poccuiickoit deneparnum [DneKTpoHHBINH pecypc] : moctanoBienue IIpaBu-
tenbcTBa PO ot 21.01.2015 Ne 29 // CIIC «KoncynbrantlLmocy.
ZprzIOBoﬁ kognekc Poccutickoit @eneparun ot 30.12.2001 Ne 197-D3 : pen. ot 31.12.2014.

Tam xe.
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B cootBerctBum co cT. 64.1 TK P® pabotonarens npu 3akiIiO4eHUU TPYHO-
BOT'0 JIOTOBOPA € IpakJAaHaMU, 3aMELIABIIMMU JTOJLKHOCTH TOCYAApPCTBEHHOW WIIU
MYHHIIMIIATIBHOW CIYXOblI, TIEpEeYeHb KOTOPBIX yCTaHABIMBAETCS HOPMATHBHBIMU
mpaBoBbIMM akTaMu Poccuiickon denepannu, B TEYEHUE ABYX JIET IOCIE HX
YBOJIHEHUSI C TOCYJApCTBEHHOM WJIM MYHUIMIANbHON CIyxO0bl 00s3aH B 10-
JTHEBHBIN CPOK COOOIIaTh O 3aKIIOYEHUH TAKOTO JOTOBOpa MPEICTABUTENIO0 HAaHU-
Mmatens (paboTonaTemnto) rocyJapCTBEHHOTO WM MYHUIIMITAIBHOTO CIIYKAIlleTo 0
NocJieJHEMY MECTY ero ciy:kObl. Hencnonnenue paboromareneM 3Toil 00s3aHHO-
CTH 00pa3yeT OOBEKTUBHYIO CTOPOHY COCTaBa aJMUHUCTPATHUBHOTO IPAaBOHAPY-
HIEHUS, TPEAYCMOTPEeHHOTO CT. 19.29 KoAIl P®.

[Ipu stom cormacHo cT. 19.29 KoAlIl npuneuenune padoromareiaem OO
3aKa34MKOM padoT (yCiIyr) K TPYIOBOM NEATEIbHOCTH Ha YCIOBUSAX TPYAOBOrO J0-
roBopa JMOO K BBIIOJHEHUIO padOT TOCYJapCTBEHHOIO WM MYHHULIHMITAIIBEHOTO
CITY’Kalllero, 3aMEIAIIETO JOJDKHOCTh, BKJIKOYEHHYIO B IIEPEYEHb, YCTAHOBIICH-
HbII1 HOPMATUBHBIMU MPABOBBIMH aKTAMH, JTUOO OBIBILIETO FOCYAAPCTBEHHOTO WITU
MYHULIMIAIBHOTO CIIYKAlIEro, 3aMENIABIIEr0 TaKyl JTOJDKHOCTh, C HapyLIEHUEM
TpeOoBaHMii, peaycMoTpeHHbIX DenepabHbIM 3aKOHOM OT 25 nekabpst 2008 ro-
na Ne 273-®3 «O mpoTHBOAECHCTBUHN KOPPYIIIMK» BICUET HATOKCHHE aTMUHUCT-
paTuBHOrO 1utpada’,

Tak, BepxoBusbiit cynq PD, paccMOTpeB Haa30pHYIO Kajno0y, BHIHEC MOCTa-
HOBJIEHHE O MPEKpalleHUH MPOU3BOACTBA MO Jely 00 aIMUHUCTPATUBHOM IPaBo-
HapyuieHuu, npenxycmMoTpeHHoM cT. 19.29 Konekca Poccuiickoit denepaiuu 06
aMUHUCTPATUBHBIX MPAaBOHAPYIICHUIX. Tak Kak B XOJ€ NMPOM3BOJACTBA MO JEIY
OBLIIO YCTaHOBJIEHO, UTO TpakJlaHKa MPU YCTPOUCTBE HA padOTy moJjaja 3asBieHUE
0 BbIJja4€ € HOBOM TPYJIOBOM KHUKKHU BBUY YTEPHU CTAPOM.

[Ipu 5TOM HU B aHKeTe Uil CIIy>KObI 0€30MACHOCTH, HU B aHKETE JJIS PEeru-
CTpallMM KaHAWAATa HE yKa3blBaJla O MOCJIEIHEM MecTe cBoel ciykObl. CienoBa-
TEIbHO, Y paboTo/aTeNsl OTCYTCTBOBAIM CBEIEHUSA O TOM, YTO Ipa)kJIaHKa paHee
3amenana JOJLKHOCTh creruanucrta 1-ro paspana Mexpanionnon MOHC, B cBa3u
C 4YeM OH HE MMEJIO BO3MOXHOCTU coo0muTh B Mexpaiionnyro MOHC o 3axito-
YEHWH C FPAXKIAHKOH TPYIOBOTO JOroBOpa’.

Takum 006pazom, MexaHU3M peanu3aiuu nojoxenuii ct. 64.1 TK PO emie ne
BbIpa0OTaH, O YeM CBUACTEIBCTBYIOT MPOOEibl B MPAaBONPUMEHEHUH, YCTPAHUTD
KOTOPBIE MOKHO ITyTE€M BHECEHHS] U3MEHEHUN B IEMCTBYIOLIYIO PEAAKIIUIO JAHHOU
CTaThH.

"Konexc Poccuiickoit denepanun 06 aJMUHHCTPATHBHBIX MPaBOHApYIIeHHsAX oT 30.12.2001 Ne 195-d3
[Dnexrponnsrii pecypce] : pea. ot 12.02.2015 // CTIC «KoucyasrantlLrocy.

$06 oTMeHe aKTOB O IPUBIEUYEHHH K OTBETCTBEHHOCTH 110 cT. 19.29 KoAIT P® 3a He3aKOHHOE MpHBIIC-
YEHUE K TPYJOBOM JESTENbHOCTH JUOO K BBIIOIHEHHIO paboT WIIM OKa3aHHUIO YCIYT TOCYAapCTBEHHOTO
WM MYHUITUTIATBHOTO CITyXKaIIero [DJIeKTPOHHBIN pecypc] : moctaHoBiieHne BepxosHoro Cyma PD ot
20.12.2013 Ne 31-A/113-4 // CIIC «KoucyasTantllmrocy.
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B. A. /lemueHKo,

cmyoenm 2 Kypca
HIOU (p) ATTI PO

I[Ipo0s1eMbI IKOJIOrMYECKOro 00pa3oBaHUA MOAPACTAIOUICTO TOKOJICHUS

Co BTOpOI1 MoOBUHBI XX B. 9KOJIOTHUECKHE MPOOIEMBI OTHOCATCSA K YUCITY
rJ100aJIbHBIX. YUEHbIEe, TOCYIApPCTBEHHBIE U OOIIECTBEHHBIE IESITENIN Pa3HbIX CTPaH
BUJISIT UX PELICHHUE HE TOJIBKO HA MyTH TEXHUYECKUX PEBOJIIOIUMN, PETYJINPOBAHUS
MIPaBOBBIX HOPM U JIeMOTrpauueckoil CUTyalluu, HO U Yepe3 oOpa3oBaHUE Hacelle-
HUS

Jis dopMupoBaHUsS B OOIIECTBE HKOJIOTMYECKON KyJIbTYpbl HEOOXOAMMO
OTBETCTBEHHO OTHOCHUTBCS K IPUPOJE U OKpYKarolled cpene, K COOCTBEHHOMY
3JI0POBBIO U 3/I0POBBIO JAPYTHX JIFOAECH — B COOTBETCTBHU C IPABOBBIMUA U HPABCT-
BEHHBIMU HOPMaMU, PUHITHIMU B 001IECTBE U (DOPMUPYEMBIMU B TEUEHUE KU3HU
J0Jed, B 00pa3oBaTENbHBIX YUYPEKICHUAX, OCYIIECTBISIEMBIX 3KOJIOTHYECKOE
BOCIUTaHUE U 00YUYEHUE.

JIOIIKONBHOE JKOJIOTMYECKOE BOCHUTAHHUE JOJDKHO 3aKJIAIbIBATh OCHOBBI
JlyXOBHOTO Pa3BUTHS JIMYHOCTH, OCHOBAHHOW Ha JIFOOBH K MPUPOJIE€, HOPMBI U Mpa-
BUJIA MTOBEJICHUS B OKPY’KAIOIIEH CpeJie, 3STUYECKHE TPUHIIUIBI OTHOIICHHS K TPH-
pone, ¢popMupoBaTh 0a30BYI0 CHUCTEMY LIEHHOCTEH W HPaBCTBEHHOE OTHOLICHHE
JUYHOCTU K OKPY>KAIOILIEMY MUPY.

IkonpHOE o0OOpa3oBaHWe O0053aHO MPOJOJIKATh 3aKPEIUIATH HSKOJIOI0-
JTYXOBHYIO COCTAaBIISIIOLIYI0, 00€CTIEYMBAIOLIYIO €0 BbKUBAHNUE U Pa3BUTHE B OK-
pykaroteit cpeae. B HadanbHO#M U cpeHelt mpodeccuoHaIbHOM MIKOJIE KOOI H-
YEeCKUII KOMIIOHEHT J0JKEH (OpPMUPOBATh Y O0YUYaOIIUXCs KYJIbTypy MPOU3BOA-
CTBa, IIOBEJICHUS Ha paboyeM MecTe, B ObITY, HYyBCTBO OTBETCTBEHHOCTH 3a COXpa-
HEHHE OKPYXKAIOIIEH TPUPOTHON CPEBI.

He mokpsiBas Bcero BOCIUTATENIBHOTO MPOCTPAHCTBA, MO/ BIUSHUEM KOTO-
pOro MPOUCXOJUT PA3BUTUE JMYHOCTU pEOEHKA, TaKUe COLMAIbHBIE WHCTUTYTHI
KaK CEMbsl, IIKOJIa U CUCTEMA JOMOJHUTEIBHOTO 00pa30BaHUs B COBPEMEHHBIX YC-
JIOBUSIX BBIHOCST Ha ce0€ OCHOBHYIO Harpy3Ky MO 3KOJOTHYECKOMY BOCHHUTAHUIO
JeTel U MOAPOCTKOB, MPUOOIIAs UX K HOBOM KYJIbTYpe B3aMMOOTHOLIEHUH CO Cpe-
1ol obutanus, GopMHUpys MOTPEOHOCTH, pa3BUBasi YyBCTBA OT3BIBUMBOCTU M CO-
MEPEKUBAHUS B JETAX, IPUBJIEKAsI UX K MPAKTUYECKOMY YYaCTHIO B PEIICHUH KO-
JIOTHIECKHUX [POGIeM®.

Haubonee cyiiecTBEeHHBIM MOMEHTOM B BOCHHMTAHUU HKOJIOTMUYECKOMN KYJb-
Typbl y J€Tel U MOJAPOCTKOB SIBJIAETCS MEPEBOJ X CO3HAHUSA B IPYTYIO UIIOCTACh —
U3 NMPUPOAOCIIOTPEOUTETHCKON B MPUPOAOCOEpPEraroNlyto. ITOMY CIYKUT MPEO0-
JIEHUE B MX CO3HAHHMM HKOKYJIBTYPHOTO IEpPEKOca O NPHUOPUTETE YEJIOBEKAa Haj
NPUPOAONA U MPUBUTHE HOBOTO BUAEHUS MHUPA, HOBOTO MUPOOUIYLIEHUS, MPU KO-

1 3axne6npii A. H. Pazsutue o01ero 3KoJoru4eckoro obpasoBanus B Poccur Ha COBpEMEHHOM 3Tare.
M. : MHDITY, 2008. C. 145.
2 Topomrko O. H. Dxoorndeckas negaroruka : mocodue. Ipoxo : [pI'Y, 2002. C. 95.
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TOPOM U YEJIOBEK, M MPUPOJIa BOCIIPUHUMAIHUCH OBl B TECHOM CBSI3U U 3aBUCHUMOCTHU
apyr ot aApyra. CyTb COCTOHUT B TOM, YTOOBI IOHECTH /10 CO3HAHMS BOCIIUTAHHUKOB
MBICJIb O TOM, YTO YEJIOBEK — YaCTh MPUPOJIbI U TOTOMY 3aBUCHUT OT HEE HE TOJBKO
OMOJIOTHYECKH, HO U TyXOBHO, y4ach Y HE€ CUMMETPHUH, TADMOHUU, PUTMY, IIeJie-
coobpaznoctu. Takum 00pa3oM, TJIaBHBI BEKTOP BOCIHUTAHUS IKOJIOTHYCCKOM
KyJbTYpBl HAlpaBJIEH HE Ha TO, YTOOBI B3STh y MPUPOJBI Bce €€ OOraTcTBa, a Ha
dbopMHpoBaHUE CO3HAHUS, IPU KOTOPOM YEJIOBEK OJHOBPEMEHHO OIIyIal Obl ce-
0s1 U CaJIOBHUKOM, U PAYUTEIbHBIM XO3SIMHOM. B Kakoi Mepe poauTensM, neaaro-
raM yAaeTcs MPOABHUHYTh CO3HAHUE IMOJIPOCTKOB B 3TOM HAIIPaBJICHHUH, TAKOB U
BOCITUTATEIBHBIN P EKT.

B 5TOM OTHOIIIEHNN HAaUOOJIBIINN BOCIUTATENbHBINA MOTEHIIUAT 3aKJII0YAET B
cebe ceMbst — ee 00pa3 U CTHIIb )KU3HU, COLMOKYJIbTYPHBIE OPUEHTALIMH, MEXKINY-
HOCTHBIE OTHOIIEHHUS U TCUXOJOTMYECKUM KJIUMAaT, HaJlMYue COBMECTHOW 3HAYM-
MO ISl BCEX €€ WICHOB JIEATEIIbHOCTH, PEKUM, KYJbTypa MUTAHUS U OTAbIXA, BCE
3TO, BMECTE B3SITOE, CIOCOOHO OKa3aTh pellaroliee BIUSHUE HA Pa3BUTHE JIMYHO-
CTU peOeHKa U B 3HAUUTEJILHOU cTerneHu chOpMUPOBATH €TO MI/IpOBo33peHI/Ie.3 On-
HaKO peajiM3alys 3TOro MoTeHIHMana CAEPKUBAETCS OOBbEKTUBHBIMU OOCTOSATEINb-
CTBaMHU OOINECTBEHHON >KM3HU W YACTHOW CHUTyalMeill B cembe. Tak, Hampumep,
CYILIECTBEHHBIM (PAKTOPOM, OTPAHUUYUBAIOIIUM BO3MOXXHOCTH HCIIOIB30BaHUS T1O-
TEHILIaJIa UHCTUTYTa CEMbH B 3KOJIOTUYECKOM BOCIUTAHUU JIETEU, SIBISECTCS HU3-
Kasi 9KOJIOTUYECKask KyJbTypa CaMUX POJIUTEIICH.

[Tpu3HaBast BaXXHOCTH MPOOIEMBI IKOJIOTHH JIJIsl OJIaromoayyns CBOUX JIETEH,
OonpIas 4acTh POJUTENIEH OKa3allach HEMOJTOTOBIECHHOW B BOINpOCAaX JHWYHOTO
y4acTus B €€ pa3pellieHuU: KaKk pa3BUBATh MO3HABATEIIbHBIE HHTEPECHl B 00JIaCTU
AKOJIOTUHU, TYMaHU3M B OTHOLIEHUSAX C OKPYKAIOIIUM MHUPOM, KAKYIO NIESTEllb-
HOCTb IPEJJIOKUTH JETAM? DTO yKa3bIBaET HA HEOOXOIUMOCTh 00JIe€ TECHBIX KOH-
TaKTOB POAMUTENICH CO IIKOJbHBIMH YUHUTEISIMU M TI€JaroraM y4pexKJIeHUM 10-
MOJTHUTEIHLHOTO 00pa30BaHMUs.

B oTnnuune oT ceMbH, 3KOJOrnyeckoe oOpa3oBaHUE U BOCIUTAHUE B IIKOJIE
BO3JI0’KEHO Ha MPO(ECCHOHANBHBIX MEAaroroB M MCHXO0JIOroB. B skonornueckom
0o0pa30BaHUM MOJIOJIEKH IIKOJIA, OCOOEHHO TOpoJicKasi, BBIHOCUT Ha ce0e OCHOB-
HOM Tpy3 HE TOJBKO M3-3a TOTO, YTO MOAABISIONIEE YHCIIO YYAIIUXCS MOJIy4YaeT B
Hell 00pa3oBaHuE, HO M TOTOMY, UYTO B HACTOSIIIEEe BpeMs TOPOJ U TOpojCKas cpe-
J1a — HanOoJiee MOITHBIE UMITYJILCHI, OTIPEIEISIONINE KU3Hb COBPEMEHHBIX JIIOJIEH,
XapakTep UX B3aUMOOTHOIIEHUHN C TPUPOIOH.

[IpakThKa 3KOJOTMYECKOrO BOCIUTAHUS B IIKOJE MOKA3bIBAET, YTO OCHOB-
HOH YIIOp B HEM JIEJIAETCS HA YCBOCHUM 3KOJIOTMYECKUX 3HAHUU B MPOLIECCE U3Y-
4yeHus: ononoruu, reorpadguu, xumud. OgHAKO 3TH MPEAMETHI y yJallluXcs 3a4ac-
Ty HE KOTUPYIOTCS B YHUCJIE JIOOUMBIX. A HU3KUN MHTEPEC IIKOJbHUKOB K MaTe-
puaity, HeCylieMy 3KOJIOTHYECKYI0 MH(OpMaIuio, 0OBSICHAETCS HE TOJbKO TEM,
YTO OH HE COOTBETCTBYET MCUXOJOTMYECKUM OCOOCHHOCTSIM JIeTel (CIUIIKOM BBbI-

3 dopMHUpOBaHKE FKOJIOIMUYCCKON KYJIBTYPhI M Pa3BUTHE MOJIOIEKHOIO ABMKEHHUs / mox pea. B. M. 3axa-
poBa. M. : Akpormoins, 2008. C. 46.
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COKa WHTEJUICKTyallbHas TUIaHKa, KOTOPYIO JIETH HE B COCTOSSHUM OCUJIUTH), HO H
TEM, YTO MPENOJAHOCUTCSI OH yUUTeNIIMU BecbMa (popManbHO. K TOMY k€ OCHOBHOE
COJIEp>KaHUE IKOJIOTUYECKOM IPAaMOTHOCTH YYaIIMXCSl COCTABIIAIOT 3HAHMS 00 OT-
pUIIATENBHBIX JJI IPUPOILI U YEJIOBEKa pe3yibrarax AesTenbHocTH. Co3manne u
MOIJICP)KMBAHNE B CO3ZHAHHUH TMOAPOCTKOB MOJIEIH O€3BICXOHOCTH HE TO3BOJISIIOT
chopMHpOBaTh Y HUX OEPEKHOE OTHOLIEHUE HU K IPUPOJIE, HU K YETIOBEKY.

Huskas 3(h(exkTHBHOCTD HKOJOTMYECKOTO OO0pa3oBaHUs B COBPEMEHHOM
IIKOJIE CBSI3aHAa M CO CKYJIOCTBIO MEAAroruuyecKux TEXHOJIOTUM, HCIOJIb3yEeMbIX
YUUTEISIMUA. 3aMEUYEHO, YTO KpailHe pellKo IMeNarord mpuoeramT K urpe Kak Hau-
OoJiee yHUBEpCAJIbHOMY CPEACTBY BOCIHUTaHUS AeTei mo0oro Bo3pacTta. Bechma
PEAKUMHU CTaJIM 3arOpOJHbIC MOE3/IKH CO IIKOJIbHUKAMU, MPOTYJIKU 10 Jiecy. Y Obl-
BaeT U pa3HOOOpasue BHUIOB JACATEILHOCTH MO Mepe B3pocieHus naeteil. He mamno
okugaeMoro 3¢ deKTa u BBEACHUE CIEIHAIBHOTO YIeOHOTO Kypca « DKOJIOTHUD» —
pa3pbIB MEXAY TEM, YTO IIKOJBHUKH JOJHKHBI YCBOUTH B TIPOIECCE OOYUCHUS U UX
(baKTHYEeCKUMU 3HAHUSIMH, OCOOCHHO WX IMOCTYIKaMH 10 OTHOIIEHHUIO K OKpY-
JKAIOIIEH CpeJie, OCTAeTCs 3HAYUTEIbHBIM. A MPAKTUYECKUE JIeJia, MTOCTYMKA — ATO
CBOETO pOja MPOEKIs o0pa3za MbICIEH 4YeloBeKa M, B KOHEYHOM CYETE, UMEHHO
OHH SIBJISIFOTCS. OCHOBHBIM ITOKA3aTEIEM SKOJIOTHUECKOU KYIbTYPHI.

Bosinieuenue ydamuxcsi B KOHKPETHYIO IKOJIOTHYECKYIO JAESTEIHbHOCTh OKa-
3aJI0Ch JIJISl yYUTENeH J1eJIoM BechbMa TPYIHbIM. M3 OTBETOB ydamuxcsi MOKHO 3a-
KJIFOUUTh, YTO IIKOJIa MO0 BOOOIIE HE JIaeT UM OIbITa MPUPOJAOOXPAHHOMN Jes-
TEJILHOCTH, JTUOO ITOT OMBIT BeChbMa CKPOMHBIN. OHM HE MPEJCTABISAIOT, YTO MO-
KET CHIeNIaTh KKl U3 HUX CAMOCTOATEIHHO. BOJBITMHCTBO TOPOJCKUX IIKOJIb-
HUKOB a0CTparupoBaHO OT MPUPOJIbI U MOTOMY Y MHOTHX W3 HUX Ipeodaiaer co-
3eplaTeIbHO-TPEBOKHOE OTHOIIIEHNE K HEH .

Takum 00pa3zom, ycTaHOBKa Ha TO, YTO 3HAHUS CaMU MO cebe CIIOCOOHBI B
KOpHE TOBJIMATH Ha TIOBEJICHHUE yUaIlleToCs B CTOPOHY POCTa €r0 WHUITMATHBHOCTH
U JIMYHOW OTBETCTBEHHOCTH, OKa3ajach HECOCTOSITENLHOW. DTO 0OCTOSTENBCTBO
MPETIATCTBYET pea3aliy BOCIUTATEIILHOTO MOTEHI[MAIA IIKOJbI B Pa3BUTHH Y
MOJIPOCTKOB KYJIBTYPhl OTHOIICHUH ¢ OKPYKAIOIICH cpemoil. Pemenue mpoomemsl
3aKJIF0YAETCsl B OTBETE HAa BOMPOC: KAK C TMOMOIIBI0 3HAHUN MHTETPUPOBAThH B OT-
HOIIICHUSI TIOJIPOCTKA C MPUPOJIOHN dMIaTuio U 106po? Kak ¢ ux momorso no0yx-
JaTh JIeTel K caMoorpaHu4eHuio? BBIXoa BUAMTCS B MPEOJOJICHUNA OJHOCTOPOH-
HEro WHTEJUICKTyalu3Ma U BepOann3Ma u B OOpaIieHN K SMOIUMOHAIBHOU cepe
peOeHKa.

Nuaue penraercst mpoodiiemMa 3K0JIOTHYECKOT0 BOCIIUTAHUS JETEH IIKOJIBHOTO
BO3pacTa B YUPEKICHUSIX JOTOTHUTEIBHOTO 00pa3oBaHusi. B oTnudme OT MIKOJIb-
HOTrO (6a30BOr0) cUcTeMa JOMOJHUTEILHOIO0 00pa3oBanus (cBepx0a3oBoro) obia-
JAeT IICNBIM PSIIOM TPEUMYIIECTB: MEHbBIIAs (OPMaTM30BAHHOCTh YUPEKICHUH,
CTpOTO€ CJCAOBAHKE 3a MHTEPECAMH BOCIIMTAHHUKOB, TIPEIOCTABICHUE UM CaMOM
«CBEXEH» MHGOpMAIHH, JOBEPUTEILHOCTh B OTHOIIEHUSAX JIETEH M B3POCIBIX, CO-

* lexxunkosa H. C. BocmmTanue 5KOIOTHYECKOH KYJIBTYPHI Y JETEH M MOJIPOCTKOB : yueOHOE Mmocodue.
M. : Ilemarornueckoe o6mectso Poccun, 2000. C. 63.
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YeTaHUE TPECTABUTENIEH Pa3HBIX CIENUATLHOCTEH, MUPOKUNA CIEKTP MPOQPHITH-
HBIX yupexJenuil (Jloma IeTCKOro TBOpPUECTBA, CTAHIMU IOHBIX HATYPaJUCTOB,
[leHTpbl Typr3Ma U KpaeBeICHUs, JOCYTOBbIE IIEHTPHI, CIIOPTUBHBIE CEKIIUH, JIE€T-
CKHE O3/IOPOBUTEIBHBIE Jarepst U JIp.). DTU U HEKOTOPBIE JIPYrue JTOCTOMHCTBA
CUCTEMBI JIOMOJHUTEILHOTO 00pa30BaHMs TOBOPSAT O ee OorareuiieM MmoTeHIraie
U CIIOCOOHOCTH CHCTEMBI €r0 Peain30BaTh.

[TocTaHOBKa 3KOJIOTMYECKOTO BOCIHMTAHUS B 3THX YCJIOBHUSIX TaKOBa, 4TO
3HaHUS 00 AKOJIOTUHU Y JeTel OoJiee OOIIMPHBI U CUCTEMHBI 110 CPABHEHHIO C TEM,
YTO JAET UM IIKOJA; HAMPABIEHHOCTh SKOJIOTUYECKON NESTENbHOCTH, CO3UAATENb-
Has U COLIMAJIbHO-3HAUYMMasl, ONBITHUYECTBO, MOHUTOPUHT BOJBI U BO31yXa, OXpa-
Ha JKMBOTHBIX M PACTECHHI, aKTUBHOE YYaCTHE B JBWKECHHUM «3EJICHBIX», & TaKkKe
UCCIe0BaTeNbcKasi padoTa — MCHOJb30BAHUE YKAa3aHHBIX METOJIOB B KOMILJIEKCE
MO3BOJISIET TIOCTUYb MAKCUMAJILHOTO BOCIIUTATENIBHOTO 3 (DeKTa.

C. H. ImuTpuesa,

cmyoenmka 2 Kypca
HIOU (¢p) A T'll PD

A. C. KoBpurusna,

cmyoenumxa 2 Kypca
HIOH () ATTI PD

IIpensoxkenus Mo NOBbIIEHUIO 3PPEKTUBHOCTH 00PHOBI
C JJATEHTHOCTbI0O HE3AKOHHOM 0XOThbI

JKUBOTHBIN MHp SIBJISIETCS HEOTHEMIJIEMOW YaCThbIO OMOJIOTMYECKOTO Pa3Ho-
oOpa3usi Halllel IJIaHEThl, KOTOPbIA HEOOXOAUM YEJIOBEKY ISl YJOBJIETBOPECHHUS
€ro OCHOBHBIX noTpebHocTel. Ho B TO ke Bpems cyliecTByeT psa npoliem, CBs-
3aHHBIX C HE3aKOHHBIM UCIOJb30BaHUEM OOBEKTOB JKHMBOTHOTO MHUPA U €ro Cpeibl
oOuTaHMs, a UMEHHO, C HE3aKOHHOM OXOTOM, KOTOpasi OCYILECTBISETCS TOBCEMeE-
CTHO M yXOIUT KOPHSAMM K Hayajy 3apOKICHHUsS rocyaapcTBeHHocTd B Poccun. B
CBSI3M C 9TUM, CUUTAEM JAHHYIO TEMY aKTyaJbHOMW, TaK Kak rmpodsemMa coOt01eHus
3KOJIOTUYECKOI0 3aKOHOJATENBbCTBA CTOUT O4eHb OCTpo B Poccuiickonn denepa-
1Y, TJIe HapylIeHue B cepe OpakoOHbEPCTBA 3aHUMAET BUIHOE MECTO CPEAH KO-
JIOTUYECKUX anCTyHHeHHﬁl.

OxoTta poaniiacb OHTHOBPEMEHHO C YEJIOBEKOM, Pa3BUBAJIACh U BUJOU3MEHS-
jack BMecTe ¢ HUM. OHa nMena 0oJiblIoe 3HAaYEHUE Ha MPOTSHKEHUH BCEH MCTOPUU
yesnoBeuecTBa. Ho W3BECTHO, YTO €CM MOTPEOHOCTH YeIOBEKa HUYEM HE OrpaHU-
YUBaTh, TO BCKOPE MOXHO MOTEPATHh BCE MPUPOAHBIE pecypchbl. IMeHHO 3TO 00-
CTOSITENILCTBO 3aCTAaBILIO 3aKOHOJATENS €II€ C PAHHUX BPEMEH Pa3BUTHS TOCY-
JApCTBa 3alIUIIATh IPUPOIHYIO CPEy OT U3JIUMIIHErO BMEIIATEIbCTBA YEJIOBEKA.

! Bpurayk M. M. Dxolnormdeckoe mpaBo [DIeKTpoHHSIH pecype] : yaeOHuK. JOCTYII B3 CIIpaB.-IPaBoBOil
cuctembl «Koncymerantl Imrocy. C. 23.
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Kak u B 1pyrux IpeBHUX U CPEIHEBEKOBBIX rocygapcTBax, B Poccun oxpana
IPUPOJIHBIX PECYPCOB OCYIIECTBISUIACh MPEXKIE BCETO Yepe3 3alluTy MpaB coOCT-
BEHHOCTH, 3KOHOMHUYECKHX, BOEHHBIX M HAJIOTOBBIX HHTEPECOB TIOCYJapCTBA.
BnepBbie Takue HOpMbl nosiBiIMCh emie B «Pycckoit IlpaBne». OpgHako, BBUIY
OOIIMPHOCTA OXOTHUYBUX YTOJUIl M OOJIBIIOTO KOJUYECTBA OTHAJIEHHBIX U HE0O-
KUTBIX MECT, KOTOpbIE HE SIBISUTUCH HA TOT MOMEHT YacTHOM COOCTBEHHOCTHIO,
NOHATHE O OpaKOHbEPCTBE, B MPUMEHEHUH K CpeJIHEBEKOBOM Pycu, sBIsioch yc-
JIOBHBIM. BpakoHbepCTBO MPUOOPETIO CBOM KOHKPETHBIE (hOPMBI MO3KE, BO BpeMe-
Ha craHoBjeHus: Pycu B 14—17 B. 1 0COOEHHO B UMIIEPATOPCKO-IBOPSHCKUM TIEpH-
on (c xoHma 17 B.). B aTot nepuoa 60prba ¢ OpakoHEEPCTBOM OTPa)KEHA TJIABHBIM
0o0pa3oM B MHOTOUYMCJICHHBIX 3aKOHAX, YKa3axX W MHCTPYKIUAX, Hanpumep, B «Co-
oopHoM Yioxenun» 1649 r., ykazax 1703 r., 1714 r., 1728 r., 1741 1., «YcraBe o
HAKa3aHUAX, HAJaraéMbIX MUPOBBIMU CyAbIMU» 1864 T., «YTOIOBHOM YJIOKEHUN)
1903 r.

[Tocne peomoonuu 1917 r. HOBast BIacTh cpa3y NPUHUMAET MEPHI 10 3aIH-
te npupozsl. [Ipunumarorcs aekpetsl «O 3emie», «O mecax», «O6 oxore». Yro-
JIOBHAasi OTBETCTBEHHOCTh 3a HE3aKOHHYIO OXOTy HacTymajga Mo craTesiM YK
PCOCP 1922 1., 1926 r. u 1960 r. Bmecte ¢ TeM, 00pb0a ¢ OpakKOHBEPCTBOM B
ATOT MEPHUOJI OTMEYANIach Kak Majno3(dexkTuBHasl.

24 mas 1996 rona rocynapctBenHoi Jlymoii Poccutickoit @eneparniuu ObLI
MPUHAT HOBBIN YTonoBHBIN Koneke, cogepxammii Hopmbl Koncturyuuu PO u no-
JI0)KEHUSI MEXIYHApOIHO-TIPABOBBIX cTaHAapToB. IIpecTyrieHus B OTHOUIEHUU
YKMUBOTHOTO MUpa CIPYHIIMPOBAIUCH B IaBy 26 M0J Ha3BaHUEM «DKOJOTHUYECKHUE
npectyruieHus». [losBieHue B 3aKOHE TaHHOW TJIaBbl CBUIETEIBCTBYET O TOM, UYTO
3aKOHOAATENS, IPEXKIE BCEr0, BOJHYIOT YCIIOBHS )KU3HENESITENBHOCTH JIIOJEH, 4 HE
DKOHOMHYECKHE NHTEPECHI TOCYAAapPCTBA.

B Hacrosiee BpeMs «HE3aKOHHAs 0XOTa» ONPENEISIETCS KaK YMBIILICHHOE
OOLIECTBEHHO OMAcHOE AesHUE, MPUUMHUBIIEE KPYIHBIA yiepd U BKIHOYAIOLIEE B
ce0sl IOMCK, BBICIECKUBAHUE, 100bIYY JAUKUX 3BEpEW W MTHUILI, HAXOIAIIUXCS B CO-
CTOSIHUM €CTECTBEHHOM CBOOO/BI, a TaKXKe MEPBUYHON UX MepepadoTKe JUIOM, HE
UMEIOIIUM Ha 3TO TpaBa (HAAJEXKAIIero pa3pelieHus) WM MOJYYUBIINM paspe-
IIEHHE Ha 0XOTYy 0€3 He0OXO0IUMOI0 OCHOBAHUSI JTUOO HCIIOIB3YIOIIUM 3aIpeiieH-
HBIE OpYIUs, CPEJCTBA UM CIIOCOOBI OXOTHI, @ PAaBHO OCYIIECTBIISIOIIUM OXOTY B
3aMpenIeHHBIE JIJIsl HEE CPOKH BHE OTBEIEHHBIX MECT.

Ha ceromnsiiauii eHb HE3aKOHHAs 0XO0Ta MPUOOperia XapaKTep OpraHu30-
BAHHOW IMPECTYIHON AEATEIBHOCTH, HEPEIKO OCYIIECTBIIEMON IOJKHOCTHBIMU
JUIAaMH C UCTOJb30BAHUEM KOPPYMIIMPOBAHHBIX CBSI3€H, C IPUMEHEHUEM COBpE-
MEHHBIX IIPOMBICIIOBBIX OPY/IHil JTOBA M APYTUX TEXHUUECKUX CPEICTBC.

BaxHO OTMETUTB, UTO OCYIIECTBIIEHUE HE3aKOHHOW OXOTHI, KaK MpecTyIuie-
HUs, IPEAYCMOTPEHHOr0 cTathén 258 YronosHoro Koaekca Poccuiickon denepa-
MU, 00YCIIOBJIEHO B TOM YHCIIE, HEJOCTATOUYHBIM MPABOBBIM PETYJIUPOBAHUEM B

2 Kesnakos J. KBanupukarms He3akoOHHO 0X0ThI // YromosHoe mpaso. 2009. Ne 6. C. 15.
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PoccHIfCKOM 3aKOHOAATEeNbCTBE . OCHOBAHMEM TS JAAHHOTO MPEITOTOKEHHS T10-
CIIY>KWJI aHAJIM3 PsAla HOPMATUBHO-TIPABOBBIX aKTOB B c(epe IKOJIOTHIEeCKOro 3a-
KOHOJIaTEJIbCTBA, CTATUCTUKHU YKOJIOTUUECKUX MPABOHAPYILICHUM.

AHanu3 NpakTUKHU MPUBJICYECHHS] K YTOJIOBHOM OTBETCTBEHHOCTH 34 COBEp-
LIEHUE TPECTYIUIEHUS, MpeaycMOTpeHHOro ctathél 258 YK P®D, maér Bo3MOXK-
HOCTb T'OBOPUTH O BBICOKOM YPOBHE JIATEHTHOCTH JTaHHOT'O BHJA MPECTYIUICHUS.
JIaTeHTHOCTB 3KOJOTMYECKUX MPECTYIUICHHM, IIPEXKIE BCErO, CBSI3aHA C HEBBICO-
KHM YpOBHEM IIPAaBOCO3HAHUS HACEJICHMsSI, €r0 HUTWIIN3MOM, HEJOBEPHEM K Jes-
TEJIBHOCTH MIPaBOOXPAHUTENIBHBIX OPTaHOB B BUJly HE PACKPhIBAEMOCTH OOJIBIINH-
CTBa IpecTymuieHnid. C y4eToM JaTeHTHOCTH YZAEJBbHBIA BEC IKOJIOIMYECKUX Ipe-
CTYIUIEHMH B OOILEH CTPYKType 3aperucTpUpPOBAHHON MPECTYINHOCTH PEalbHO CO-
crasiusieT 7-35 %.

BONBIIMHCTBO YrOJIOBHBIX JI€JI IPUOCTAHABIMBAETCA B BUAY HEIOCTATOYHO-
CTH JOKa3aTEJIbCTB COBEPIICHUS JAHHOIO NMPABOHAPYLIECHHs. BONBIIMHCTBO yro-
JIOBHBIX €] IPUOCTAHABIMBACTCA B BUAY HEIOCTATOYHOCTH JOKAa3aTEIbCTB CO-
BEPIICHMS JAaHHOIO IPABOHAPYIICHMS, TaK Ha OCHOBaHuM II. 1 4. 1 c1. 208 YK P®
— B CBsI3M ¢ HeycTaHoBJeHUeM juna (2012 r. — 122, 2011 r. — 114, 2010 r. — 106)
(cm. Tabnuiy 1).

Tabmuma 1

Pe3ynbTaThl pacciieoBaHus YroJoBHBIX Jei 1o cT. 258 YK P® B CDO
B 2010-2012 1.

2010r. | 2011r. | 2012r.

3aperucTpupoBaHO MPECTYTUICHHUM 239 257 265
HampaBneHno yronoBHBIX nen B cya ¢ ooBuHHMTENb- | 109 108 111
HBIM 3aKiitoueHueM (B nopsiake 222 VIIK P®D)

[IpuoctanoBneno yrojoBHbix gen mo m 1 4. 1| 106 114 122
ct. 208 YK PO

BrisBiieHO nUI, COBEPIIMBIIMX MpecTyIuieHus mo | 214 199 195
cT. 258

[ToaTOMy, Ha Hall B3IJIAl, IPEICTABIAECTCS BO3MOKHBIM BHECTH HECKOJIBKO
NPEASIOKEHU, KOTOpbIe MOTIJIM Obl CIIOCOOCTBOBATH YBEIUYEHHUIO PACKPHIBAEMO-
CTH MPECTYIUIEHUS, TPEAYCMOTPEHHOTO CTaThEN 258 YTOIOBHOIO KOJEKCa.

Bo-niepBeix, siBasieTcss 000CHOBaHHBIM BBICKA3bIBAEMOE B JIUTEPATYpE MpeE-
JIO’)KEHHE O HAJIEJIEHUU NPHUPOJOOXPAHHBIX MPOKYpaTyp MOJIHOMOYMSIMHU IO OCY-
LIECTBJICHUIO JO3HAHUA 32 NPECTYIUICHUSIMU JAHHOTO BHJA. YBEIWYEHHE 4YHCIIA
OpraHoB, OCYUIECTBIIAIOMIUX MPEIBAPUTEIBLHOE CIIEACTBHIE, MOIJIO OBl CITIOCOOCTBO-
BaTh MOBBILICHUIO PACKPBIBAEMOCTH JAHHOTO BUAA NPECTYIICHHUS.

Tamumos JI. M. CoBepIIeHCTBOBAHNE 3aKOHOJATENHCTBA 00 OTBETCTBEHHOCTH 32 HE3AKOHHYIO T0OBITY
BOJIHBIX KHBOTHBIX M pacTenuii / bezomacnocts 0m3Heca. 2007. Ne 4. C. 25.
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Bo-BTOpBIX, 0/THOM M3 OCHOBHBIX MPOOIEM B 00JIACTH OXpaHbl 0OBEKTOB 0X-
paHbl OKPYXAIOIIEro MUpa ABJISIETCS MPoOjJeMa HETOCTOBEPHOCTU YUYETHBIX JIaH-
HBIX IIPH OpraHu3aluy padOThl O OCYLIECTBIECHUIO YYETOB YHCIEHHOCTH O0BEK-
TOB KUBOTHOTO MHpa. OT TOYHOCTH ITHX CBEACHHI, OT UX MOJHOTHI 3aBUCHT Ipa-
BUJILHOE PACIIPEEIICHUE TUMUTOB Ha J00BIUY T€X UM UHBIX OOBEKTOB dKUBOTHOTO
mupa’. TI03TOMY HEpeaKo CKIAAbIBACTCS CHTYALHs, KOT/a OXOTIIONb30BATEIH 3a-
BBIIIAIOT YUYET AAHHBIX JJI MOTY4YeHUs: OOJbIIero o0beMa JMMUTOB.

B nutepatype BbICKa3bIBAIOTCS MHEHHS O TOM, YTO (DYHKIIMU y4eTa YUCIICH-
HOCTH OOBEKTOB KHUBOTHOTO MHpa CIEAYyeT Mepe/iaTh B MOTHOMOYHS, MEHEE 3auH-
TEPECOBAHHBIX B 3aBBIIICHUH YYETHBIX JAHHBIX, CYOBEKTOB. B YacTHOCTH, MOJTHO-
MOYHMSI OXOTIOJIb30BaTENEH B 00JIaCTH ydeTa MepeAaTh OpraHaMm rocoxoTHaaA30pa.
Ha nam B3risii, opranbl rOCOXOTHAA30pa OyAyT MPEAOCTABIATH O0Jiee TOCTOBEP-
HbIE JaHHBIE MO0 y4YeTy, 4To OyAeT crocoOcTBOBaTh Oosee A(hPpeKTUBHOMY coxpa-
HEHUIO 00BEKTOB )KUBOTHOTO MHPA.

B-Tperbux, B paMKax AEATEIbHOCTH HNPUPOJOOXPAHHBIX OPraHOB MPOKYypa-
Typbl IIpEAaraeTcsi BBECTU MPAKTUKY MEPEKPECTHBIX U BCTPEUHBIX MPOBEPOK OP-
raHaMHM IPOKYypaTyphl, KOrAa, HalpUMEp, KOMIUIEKCHO NIPOBEPSIOTCS HE TOJBKO
opransb! ynpasienus OOIIT, HO u opraHbl TOCYJapCTBEHHOW BJIACTH, OTBEYAIOIINE
3a COXPaHHOCTh OOBEKTOB JKUBOTHOI'O MUpa’. BHepeHne JaHHbIX TPOBEPOK OyaeT
CHO0COOCTBOBATh IMOBBIIIEHUIO KadecTBa HAA30PHOM AESITENBHOCTH M IMPHUHSITHIO
CBOEBPEMEHHBIX MEp K MPENOTBPALIECHUIO HAPYIIEHUIN 3aKOHOAATENbCTBA 00 OX-
paHe 00bEKTOB ) KUBOTHOTO MHpA.

B-uetBépThIX, d(DPeKTUBHOCTD J1I0O0N TOCYIApCTBEHHOW ACSATENBHOCTH, a
TaK)Ke U MPOKYPOPCKOro Ha/i30pa B cepe OXpaHbl MPUPOIbl HEBO3ZMOXKHA O€3 aK-
TUBHOTrO yuyactus HaceneHusi, CMU u npuBieyeHus: oOUIECTBEHHBIX OpraHu3a-
i’ [Ipennaraercst 60jee aKTUBHO MPOCBENIATh TPAXKJaH B IKOJIOTHUYECKOUN ce-
pe, MMyTeM BBEICHMS HA JOIIKOJbHOM, IIKOJbHOM U BBICIIEM YPOBHSIX, a TaKkKe B
pamMkKax oOpa30oBaHUs COOTBETCTBYIOIIMX KPY>KKOB, KIIyOOB, TUCUHUILINH, KOTOPbIE
OBl HEMOCPEJICTBEHHO C MaJIbIX JIET MPUBHUBAIIM JIETAM SKOJOTMYECKOE BOCIIUTAHUE,
a Tak)Ke BBEJCHMS NMOJOOHBIX OpraHU3AlMI, HO YK€ B KOJUIEKTUBax paboTonare-
JIeH, opraHax NepBUYHBIX PO(COIO3HBIX OpTraHU3AIIHN.

Taxum 006pa3oM, HE3aKOHHAsI 0XOTa MPEACTaBIIEeT co00il mpobiemMy coBpe-
MEHHOTO MHpa, TpeOYIOUIyI0 CKOpeliero paspemeHus. Benp B BUgy Heno4€ToB
3aKOHO/IATEIbCTBA MOBBIIIAETCS JATEHTHOCTb, YTO CIIOCOOCTBYET POCTY MPECTYM-
HOCTH, @ COOTBETCTBEHHO M MCTOLICHUIO IPUPOAHOU CpPEIbl U KMUBOTHOIO MHUpa
Kak e€ cocrasisitonieil. [IoaToMy, Ha Hall B3IUIA, JaHHBIE NPEJIOKEHNS SABISIOT-
Csl pallMOHAJIBHBIMHM, OHM MOIJIA OBl CIIOCOOCTBOBATh PACKPBIBAEMOCTH JTaHHOTO

*O mpakTHKE MPOKYPOPCKOro HAA30pa 10 3alIMTe TPAB PAKIAH B chepe JKIIMIIHO-KOMMYHATEHOTO
xo3saicTBa. [IpobiieMbl U MyTH COBEPIIEHCTBOBAHUS POKYPOPCKOro Haja3opa B cepe MCIIONb30BaHus U
OXpaHbl 0OBEKTOB JKUBOTHOTO MHpA : COOPHUK MaTepUalIOB CEMHUHapa, T. YIaH-Ymd, 25-26 ceHTaOps
2013 r. / mox obm. pexn. I'. H. UepeBarenko, B. A. [aka. Upkyrck : UpKyTcKuii FOpUANIECKAN HHCTUTYT
(dumman) Axagemun I'enepansHOi pokypaTypsl Poccuiickoit eneparum, 2013. C. 149.

> Tam xe. C. 127.

6BI/IKTopOB J1. B. YronmoBHas OTBETCTBEHHOCTH 3a IIPECTYIUICHHUS MTPOTHB DKOJOTHIECKON 0€30MacHOCTH
1 npupoaHoi cpeasl / Poccuiickas roctumms. 2013, Ne 7. C. 26.
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9KOJIOTHYECKOT0 mnpectymieHus. Ho, HecomHeHHO, TpeOyeTcs: MoOunIu3anus Ccui
KaK 3aKOHOZAATeNs, B JINIE MPABOOXPAHUTEIBHBIX OPraHOB, TAK M BCEX I'PAXKIaH
Halllel CTPaHBI.

B. I1. lykapr,

cmydenm 5 Kypca
HIOU (¢p) A T'Tl PD

Bpen, npyyuHEeHHbIN B X0/1€¢ OCYIIECTBJICHUSA X03AUCTBEHHOM 1eATeJIbHOCTH
00bEeKTaM U cpeje OOUTAHUSA KUBOTHOTO MHUPAa: MPO0JeMHbIE ACIEKTbI

B npeam0Oyne k denepanbHoMy 3akoHY «O KMBOTHOM MHUpE» OT 24 ampeis
1995 roma Ne 52' ykasaHo, 4TO JKHBOTHBIH MHp SIBISICTCS JOCTOSHHEM HAPOIOB
Poccuiickoit @enepaiinn, HEOTbEMIIEMBIM 3JIEMEHTOM MPUPOJTHON CpeIbl U OMOJIO-
TMYECKOro pa3sHooOpasus 3eMild, BO30OHOBISIOIIMMCS MPUPOIHBIM PECYPCOM,
BAKHBIM PETYJUPYIOIIMM U CTAaOUIIM3HPYIOUIUM KOMIIOHEHTOM Ouocdepsl, Bce-
MEPHO OXPaHSEMbIM U PALMOHAIBLHO UCIIOJIB3YEMbIM JJIS yIOBJIETBOPEHHS TyXOB-
HbIX M MaTepualbHbIX MOTpeOHOCTeN rpaxkaaH Poccuiickoit ®@enepauuu. Heco-
MHEHHBIM SIBIISIETCA TOT (DAKT, UTO >KMBOTHBIM MHp SIBISIETCS OJHUM U3 BakKHEH-
IIMX KOMIIOHEHTOB IPUPOJHOM CPEIbl U Ha HETO TAK)XKE OKA3BIBAETCS CYLIECCTBEH-
HO€ aHTPONOrE€HHOE BO3ICHCTBHE, UTO SIBIAETCA MPOOJIEMOH, /Uil yCTpaHEHUs U
MUHUMH3ALUU KOTOPOH TpeOyeTcs 3aTpaTUTh HEMAJIOE KOJIMUYECTBO PECYPCOB pas3-
JIMYHOTO XapakTepa.

N3BecTHO, 4TO 3aKOHOAATEIHCTBO B 00JIACTH OXPAaHbI U UCIIOJIb30BAHUS JKH-
BOTHOT'O MHpa U CPEJbl €ro OOMTaHUs MpeciaeayeT el o0ecneyeHus: Ouoyiornye-
CKOT'0 pa3HOOOpa3us, YCTOMYMBOIO KCIOJb30BAHUSA BCEX €r0 KOMIIOHEHTOB, CO3-
JaHUsl YCIIOBUM ISl YCTOMYHUBOTO CYIIECTBOBAHUS KUBOTHOTO MHPA, COXPAHEHUS
reHETUYECKOro (hoHAa AUKUX KMBOTHBIX U MHOM 3aILMTHI >KUBOTHOrO Mupa. Odec-
MEYEHUE YKA3aHHBIX TMOJIO)KEHHM MPOUCXOAMUT 3a CYET MPaBONPUMEHUTEIbHOU
JEeSATEIbHOCTH PA0OTHUKOB T'OCYIAPCTBEHHBIX OPraHOB, MEped KOTOPBIMU CTOST
3a/1a4v 10 KOHTPOJIKO M HAA30py MCIHOJHEHHUs NPUPOJOOXPAHHOTO 3aKOHOAATEIb-
cTBa. B cBOIO ouepenp, MpakTHUKa JOJKHA OBITH MOJKPEIJICHa Kak Ha ypOBHE Mpa-
BOBOTI'O PEryJIMPOBaHUs, TaK U B TeopeTHueckoil chepe. B cratbe OyayT paccMoT-
PEHBI HEKOTOPBIE aCMEKThI, Kacaroluecs: 0003HaAU€HHOTO BOIPOCa.

CoBeplIEHHO HOBBIM HAIIPABJIECHUEM JIESITEIIBHOCTH OPraHOB MPOKYpPaTyphl
ABIIIETCS OOpalleHre MPOKYPOPOB B Cyll ¢ TpeOOBAaHUSIMU O BO3MEIIECHUU BpeAa,
IIPUYMHEHHOTO B XOJI€ OCYIIECTBIICHHS XO35MCTBEHHOM JEATEIBHOCTH HE TOJBKO
KUBOTHOMY MHPY, HO U cpefe ero obutanus. [IpakThka paccMOTpeHHUs CyIOM
JAHHBIX TpeOOBaHUMN HE €AMHOO0Opa3Ha, UMEIOTCS CIy4yau OTKa3a B UX YAOBIIETBO-
penun. [Ipu 3TOoM 0AHON U3 MPUUYMH MOJAOOHBIX OTKA30B CYAOM SIBJISIETCS OTCYTCT-
BHE€ B 3aKOHOJATEJILCTBE YKA3aHUS HA CPOK BBHIMIOJHEHUS XO3SUCTBYIOIIHMM CyOb-

1 0 xmuBoTHOM Mupe : dezep. 3akoH ot 24 ampens 1995 . Ne 52-@3 // C3 PD. 1994. Ne 14. Cr. 1462.
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eKTOM 00s[3aHHOCTH TIO0 BO3MEUICHHIO yiiepOa cpeie oOuTaHus KHUBOTHOTO MHpA,
NPUYUHEHHOIO B PE3YJbTAaTe €ro AESITEIbHOCTH.

Bwmecte ¢ Tem, naHHas Mepa BHJIWTCA BECbMa MEPCIEKTUBHON M 00ianaro-
e OIIYTUMBIM YIpexaaommm 3¢dexkroMm. B mocrnenHue roapl mpHUKazaMu
Munnpuponsl PO yTBepKIeHBI Takue NTOKYMEHTHI Kak MeToauKa HCUYUCICHUS
pa3mepa Bpeaa, NpUYUHEHHOTO OXOTHHYBbUM pecypcaM oT 08.12.2011 r. Ne 948 u
MeTtoauka ucuucieHus pa3mepa Bpeaa, IPUUUMHEHHOIO 00BEKTaM KUBOTHOI'O MU-
pa, 3aHeceHHbIM B KpacHyto kuury Poccuiickoit @enepanum, a Takke HHbIM 00b-
€KTaM XUBOTHOTO MHUpa, HE OTHOCSIIUMCS K OOBEKTaM OXOTbl U PHIOOJIOBCTBA U
cpee ux oburamms or 28.04.2008 r. Ne 107°. B pernoHax MMeeTCsl PaKTHKa
IpUMEHEHUsT MEeTOIMKH OLICHKM Bpela W UCUMCICHUS pa3Mmepa yuiepOa oT yHUY-
TOXXEHUS] OOBEKTOB JKMUBOTHOI'O MHUpPA W HapylIeHUS MX cpelnbl oOuTaHus (yTB.
["'ockomakooreid P® 28.04.2000 roga). lannas MeTtonuka He 3aperucTpUpOBaHA
B Muntocte P®, B CBA3M ¢ UeM MHOT]Ia B XOJI¢ CYJeOHOTO pa3OuparesibcTBa OTBET-
YUKAMH CTABUTCS BOIPOC O MPABOMEPHOCTH €€ UCIIOIb30BaAHNUA.

B To ke Bpems, B HEKOTOPBIX cyObekTax PD cioxuiack MOJIOKHUTENIbHAS
CyleOHasi MPaKTHKa, B COOTBETCTBUM C KOTOPOM CyJIbl IPU BBIHECEHUU PEIICHUI
10 MCKaM MPOKYPOPOB COIIAIIAIOTCS C JOBOJAMHU MCTLA O BO3MOKHOCTU IpPUMeE-
HEHUs 3TOW MEeTOMKN B Ka4eCTBE PEKOMEHIALMU IIPU OCYILIECTBIECHUN PacuyeTOB
o0bema ymiepba, MPUUMHEHHOTO Cpefie OOMTaHUsSI OOBEKTOB KMBOTHOTO MHpa B
cllydae COBEpILEHUs JIeHUs, IPUUMHUBILIETO Bpea cpenae oouranus no 2012 rona.
HecoMHEHHBIM JOCTOMHCTBOM JaHHOW METOJIMKH SIBIIIETCS BO3MOXKHOCTH Ha €€
OCHOBE PACCUMTATh YIYILIEHHYIO BBIFOJly OXOTHHYBErO X03siicTBa. ClenyeT oTMe-
TUTb, 4TO Apyroil [Tpuka3z Munnpupoast PO ot 28 anpens 2008 Ne 107, noasiexxur
MPUMEHEHUIO HE TOJIKO B CIy4yae OCYUIECTBJIECHUS XO3SHUCTBEHHOM IESITEIbHOCTU
C HapyIIEHHEM 3aKOHOJaTenbCcTBa Poccum, HO U B Cily4yae OCYIIECTBICHHS 3aKOH-
HOI JeSITeNIbHOCTH, CBA3aHHON C HEraTMBHBIM BO3ACHCTBHMEM Ha cpeAy OOMTaHUS
00BEKTOB KUBOTHOT'O MUpA.

Crnenyer HOMHUTB O TOM, YTO JESTEIBHOCTD 110 BO3MEUIEHUIO Bpeaa 00beK-
TaM >KMUBOTHOT'O MHpa U Cpelie X OOMTaHUS SIBISIETCS, MIPEX/IE BCEro, 3aJauen op-
raHOB TOCOXOTHaA30pa. B To ke BpeMsi mpaBoM 0OOpalleHus B Cy[ C MOJAOOHBIMU
TpeOOBaHUSIMU PallOHHBIE OXOTUHCIIEKTOPHI, KaK MPaBUIIO, HE HAJIEIEHbI, a paboTa
pPErMOHAIbHBIX OPraHOB OXOTHAJ30pa B JAHHOM HaIpaBJIEHUU B OOJILLIIMHCTBE pe-
TMOHOB OCYILECTBIISIETCS HE HA JOJDKHOM YpPOBHE. B 3TOM CBA3M 3aga4uen MpoKypo-
pPOB, C OAHOW CTOPOHBI, SABJISIETCS AKTHUBU3ALUs ACSITEIBHOCTH OPIaHOB OXOTHAJ-
30pa B yKa3zaHHOU c(epe, a ¢ Ipyroil — HENOCPEACTBEHHOE OOpaIlleHUE B CY/I € TO-
JNOOHBIMH TPeOOBaHUSIMH, B TOM YHUCIIE B LIENAX CO3AaHUS CyeOHON MPAKTUKH IO

206 yrBeprkaeHAn METOINKN HCUNCICHHS pa3Mepa BPe/ia, MPUUNHEHHOTO OXOTHHIBIM PECYPCaM : MpH-
ka3 Munnpupogsr PO ot 08.12.2011 r. Ne 948 : 3apeructpupoBano B Munrocre PO 26.01.2012 1.
Ne 23030 // Poccuiickast razera. 2012. Ne 20 (1 desp.) ; O6 yrBepkaeHnr MeTOANKH NCUUCIICHHS pa3Me-
pa Bpeaa, MPUIMHEHHOTO0 00BEKTaM KUBOTHOTO MHpa, 3aHeceHHbIM B KpacHyto kuury Poccuiickoir de-
JIepalny, a TaKkke UHBIM 00bEKTaM >KMBOTHOTO MHUPa, HE OTHOCSIIUMCS K 00BEKTaM OXOTHI M PHIOOJIOB-
CTBa M cpelle X oOuTaHus : npukas Munnpupoast PO ot 28.04.2008 r. Ne 107 : 3apeructpupoBaHo B
Mumntocte Poccun 29.05.2008 1. Ne 11775 // BronneTreHbh HOPMATHUBHBIX aKTOB (pelepajabHBIX OPraHOB
uct. Biactu. 2008. Ne 26.
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HOBBIM HaNpaBJICHUSIM HUCKOBOU paboThl npokypopa. K mpumepy, y opraHoB npo-
KypaTypbl HIMEETCSl IPAKTUKA OOpaIlEeHUsI ¢ TPEOOBAHUSMHU O BO3JIOKEHUHU Ha pe-
TMOHAJIBHBIE OpraHbl OXOTHA/130pa ONPEIEIECHHBIX YCTAHOBICHHBIX HOPMATHBHBI-
MU TPaBOBBIMU aKTaMH OOS3aHHOCTEH (HampuMmep, MO AHHYJIUPOBAHHUIO OXOT-
HUYBUX OWUJIETOB MPU HAJTUYMH HA TO OCHOBAHH).

B pamkax ocyiecTBieHus HUCKOBOM pabOThl B JTaHHOM cdepe BO3MOMKHBI
CIEAYIOIINE BApUAHTBI BO3MEILCHUS BpeAa:

— IPUYUHEHHOTO O00BEKTaM >KMBOTHOrO Mupa (JIMIIAMH, COBEPIIMBIIMMHU
aIMUHUCTPATUBHBIC MpAaBOHApPYyLIECHUS, npeaycMoTpeHHble cT. 8.37 KoAll PO,
WIH TPECTYIUICHUS], TpeAycMoTpeHHbIe cT. 258 YK PD);

— IPUYUHEHHOTO cpefie 0OuTaHusl OOBEKTOB JKUBOTHOTO MUpPA: B pe3yJIbTaTe
3aKOHHOM XO34WCTBEHHOW NEATEIBbHOCTH (IIPU MPOKIAIbIBAHUM HEPTENPOBOIOB,
JUHUM 3JIEKTpoNepeaay, 3aroTOBKE JIPEBECHUHBI); B pe3yJbTaTe COBEPILICHUS HE3a-
KOHHBIX JEUCTBUI (Hampumep, MpU HE3aKOHHOW pYOKE JIECHBIX HaCaXJIECHUU
(ct. 260 YK PD).

OOpareHust HaJ30pHOrO OpraHa B CyJl ¢ YKa3aHHbIMU MCKOBBIMHU TpeOoBa-
HUSMH CBHUJIETEIBCTBYET O TOM, YTO MPOKYPOPHI O UCKaM O BO3MEIICHUH BpE/a,
MPUYMHEHHOTO Cpejie OOMTAHMS KMBOTHOTO MHpA, KaK MPaBUIIO, 0OpalaroTcs ¢
noJOOHBIMH TPEOOBAaHUSMU B MHTEpecax: MYHULUINAIbHBIX 00pa3oBaHUM (T. K.
B3bICKaHHBIE C OTBETYMKA CPEJCTBA B CyIE€OHOM IOPSIKE B paMKaX BO3MELIECHUS
Bpela JTaHHOTO BHJA, HANPAaBISAIOTCA B MECTHBIE OIO/KETHI); HEOMPEIECIEHHOTO
Kpyra jgun (IIOTOMY YTO JEMCTBUSIMHU OTBETYMKA NPHUUYMHEH BPEI OKPYKAIOLIEH
cpene, Tor/a Kak Jir000i 4eloBEeK UMEET MPaBo Ha OJIArONPUITHYIO OKPYKAIOLIYIO
cpeny); B untepecax Poccuiickoit deneparuu (MOCKOJIBKY KUBOTHBIH MUP HaXo-
JUTCS. B TOCYAAPCTBEHHOW COOCTBEHHOCTH).

B nenom aHanu3 cyneOHOW MpakTUKUA B JAHHOW cepe CBUAECTENbCTBYET O
TOM, 4YTO MOJ0OHAs JAESITEIbHOCTD SIBISETCS Ha CETOAHSAIIHUMN JeHb OJHOW U3 Hau-
0oJiee NEHUCTBEHHBIX MEpP MPEIyNpPeKICHUs 3KOJOTMYECKHX MPABOHAPYIIEHUN B
LIE€JIOM, B TOM YHCJIE U IIPaBOHAPYIICHUI B cpepe oXpaHbl OOBEKTOB KUBOTHOTO
MUpa.

Kpome TOro croutr oTMeTHTh, YTO NEHCTBYIOIIMM 3aKOHOJATEIHCTBOM 00
OXpaHe OKpY>KaroUIeH Cpelpl MPOBO3IJIALIEH MPUHLIUII SKOJIOTMYECKOM OMTACHOCTH
0001 XO3SUCTBEHHON JesATENbHOCTU. B CBSI3M ¢ 9THM, JUIA, BEIYIIHE TAKYIO
JESTeIbHOCTh Ha TEPPUTOPUU OXOTHUYBHMX YTOAMN, 00s3aHBI NpEABAPUTEIHHO
paccuuTaTh U BOBMECTHTh Bpell, IPUUYMHSIEMBIN )KUBOTHOMY MHUpPY. BMecte ¢ Tewm,
denepanbubie 3ak0HBI «O KUBOTHOM Mupe» U «O0 0X0Te U 0 COXpaHEHUH OXOT-
HUYBUX PECYPCOB U O BHECEHUW MU3MEHEHUI B OT/AEJIbHBIE 3aKOHOIATEIbHbIE AKThI
Poccuiickoit denepannuny coaepkar JIMIIb OOIIHUE MOJIOXKEHUS 00 00SI3aHHOCTU
BO3MEILIEHUS Bpeaa, HE MPeayCMaTprBasi KOHKPETHBIE CPOKU U MOPSJOK BHECEHUS
CYMM IUIaTEXKEN.

Pacuer ymiep0a »XKMBOTHOMY MUPY OT TEXHOT€HHOTO BO3ACHCTBUS IIPOU3BO-
JUTCSl C MPUMEHEHHEM YKa3aHHOM BhIle « METOAMKN UCUUCIIEHUS pa3Mepa Bpena,
NPUYMHEHHOIO OXOTHUYBUM PECYypCcam», YTBEPKICHHOW MpPUKa3oM MUHIPUPOABI
Poccun ot 08.12.2011 r. Ne 948. CornacHo JaHHOM METOJMKE YUYUTHIBAECTCS pas-
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Mep Bpela MPH HAPYIICHUH WM YHHUUYTOXKCHHUH CpPebl OOMTAHUSI OXOTHUYBUX pe-
CypCOB, HaBCET/la WJIM BPEMEHHO MOKUHYBIIUX TEPPUTOPUIO OOUTAHHUS 3a BEChH I1€-
puoa padoT.

VY CcTaHOBJICHHBIM SBISETCA TOT (PAKT, YTO B Mpeaesiax 30H KOCBEHHOTO aH-
TPONOT€HHOTO BO3JICUCTBUS PACHOJIOKEHBI YUYaCTKH MECTOOOUTAHUI AUKHUX KU-
BOTHBIX. [Ipor3BOACTBEHHBIE IIIYMBI, TaK Ha3bIBaeMble (PaKTOPbI OECIIOKOICTBA, HE
MIPOCTO CIOCOOCTBYIOT BBITECHEHUIO KMBOTHBIX M3 MECT UX OOUTaHUs, HO Hapy-
HIAIOT UX KU3HEHHBIN 1MKA. B utore npuunnsercs yuiep0 rocyaapctpy. [Ipu atom
MOHSATHE KOMIIEHCAIIMOHHOIO IUIaTeXa BCTPEYAECTCS B JEHCTBYIOLIEM 3aKOHOJa-
TEJIbCTBE, HO HE COACPIKUTCS B BBIIIE YKa3aHHBIX (peepaibHbIX 3aKOHAX.

Tak, Hanpumep, pa3aen 8§ TUNOBOM MPOEKTHON NokyMeHTauuu «llepedeHnb
MEPOIPHUITUNA 10 OXPAHE OKPYKAIOWIEH CPeAb» B TEKCTOBOW YAaCTH HE COIACPHKHUT
nepeyeHb M pacyeT 3aTpaT Ha pean3alvio MPUPOAOOXPAHHBIX MEPONPUITHH U
KOMIIEHCAIIMOHHBIX BbIIIAT. OTCYTCTBUE HOPMATUBHOI'O MPABOBOTO PEryJIHUpOBa-
HUS BJIEYET 3a COOOM HEraTUBHYIO TEHJICHIIMIO — HECBOEBPEMEHHOE BO3MEILCHUE
Bpena.

B urtore MOXXHO OTMETHUTh, YTO 3aKOHOJATEIHLHOE PEryJIMPOBAHUE MPOIEC-
COB MPENyNpexACHUs, IPECCUCHUsI MPaBOHAPYILICHU, a TeM 0oJiee BO3MEIICHUS
Bpeja, MPUYNHEHHOTO 00BEKTaM KMBOTHOTO MHUpA U CPEJie €ro OOMTaHUs, UMEET
OTIpeJIeICHHbIEC TTPOOIEMBbI, YTO HE MOXKET HE OTPa)KaThbCAd Ha JCSATEIHHOCTHU TOCY-
JAPCTBEHHBIX MPUPOJOOXPAHHBIX OPraHoB. 1103TOMy Ba)XHO ONEpPATHUBHO pearu-
pOBaTh Ha BBISIBJICHHBIC HAPYIIICHUS 3aKOHA, a JIJIsi 3TOr0 HE0OX0AUMO, YTOOBI pe-
T'YJIMPOBAHHE PACCMATPUBAEMOTrO TPABOBOTO WHCTUTYTAa MPUOOPENO SICHOCTh U
YETKOCTh, U HE CO3[4aBaJi0 TPYJHOCTH B MPUMEHEHUH HOPM MPUPOJOOXPAHHOTO
3aKOHOJIATENbCTBA.

B cBsi3u ¢ 3TUM HEOOXOAUMO:

— PacIpoCTPaHUTh UMEIOIIYIOCS TPAKTUKY TPUMEHEHUST MEeTOAUKHN OLIEHKU
Bpe/la U UCUUCIICHUS pa3Mepa yiiep0a OT YHUUTOXKEHUSI OObEKTOB )KUBOTHOTO MU-
pa U HapYIICHUS UX CPElIbl OOMTaHUsI, YTBEPKACHHOM MprKazoM ['ockomakooren
P® ot 28 anpensa 2000 roga, B kKaueCTBE PEKOMEHIALIMU MPU OCYILIECTBICHUU pac-
4eTOB 00BheMa yiepoa, MPUIMHEHHOTO cpejie 0ONTaHus 0OBEKTOB KUBOTHOTO MH-
pa B cily4ae COBEpIICHUS JCsSHUS, TPUUUHUBIIETO Bpell cpene ooutanus go 2012
rojia, MOCKOJIbKY HECOMHEHHBIM €€ JOCTOMHCTBOM SIBJISIETCSI BO3MOXHOCTbH pac-
CUMTATh YIYIICHHYIO BBITOy OXOTHHYbETO X0351CTBA;

— MCTOJIb30BaTh HOBBIE METOAMKHU pacyeTa Bpesa 00heKTaM >KHBOTHOTO MU-
pa u cpene ero oduTaHus mocie ux peructpanuu B Munrocte P® u Berymnenus
UX B CUIY;

— BHECTH U3MEHEHHUS B 3aKOHOJIATEJIbHBIC aKThI, KACAIOIIUECs OIpeeIeHuUs
CpPOKa BBIMOJHEHHUS XO3SUCTBYIOIIMM CYOBEKTOM OOS3aHHOCTH IO BO3MEIICHUIO
ymiep0a cpeqe oOuTaHus )KUBOTHOTO MUpPaA, IPUYUHEHHOTO B PE3YyJbTaTe ero Jes-
TEJLHOCTH;

— opraHaM TPOKypaTypbl oOpamarbcsi ¢ TPEOOBAHUSAMHU O BO3JIOKEHUU Ha
pErMOHANIBHBIE OpPraHbl OXOTHAA30pa OINPEAEIECHHBIX YCTAHOBJIEHHBIX HOPMAaTHUB-
HBIMH TIPABOBBIMU aKTaMH 00S3aHHOCTEH (ITPY HAIMYUHU TIOT0OHBIX HAPYIICHUH);
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— BHECTH M3MEHEHHs B (eepanbHbie 3aK0oHbI «O XUBOTHOM Mupe» u «0O0
O0XOTE€ U O COXPAaHEHNH OXOTHUYBUX PECYPCOB U O BHECEHUU U3MEHEHUM B OTIEIb-
HBIE 3aKOHOAATENbHbIE aKkThl Poccuiickon denepanum», rae NpeaycMOTpETh KOH-
KPETHBIE CPOKHM M NOPSAIOK BHECEHUS CYMM IUIATEKEW OT 3aKOHHOMW, HO DKOJIOTH-
YECKOW OIAaCHOW XO3AMCTBEHHOW JEATEIBHOCTH HA TEPPUTOPUNA OXOTHUYBHX YIO-
hiviice

A. A. I'nagkuu,

cmydenm 5 Kypca
FOoicnviii ghedepanvhviii
YVHUBepcumem

MmupoBoe coryiameHue B TpakIaHCKOM Mpolecce

B cootBercTBuM co ctatbeid 39 I'TIK P® cTopoHBl UMEIOT IPaBO HA OKOHYA-
HUE JIeJ1a 3aKII0UYEHUEM MUPOBOIO COTJIAIICHUS.

B Hacrosiee Bpemsi B HayKe TpaXXJaHCKOTO MpPOoLecca MOHATHE U IIpUpoaa
MHUPOBOT'O COTJIALLICHUS SIBIIAIOTCS TUCKYCCHOHHBIM BOIIPOCOM. B 3aKkoHOIATENBCT-
Be PO HeT JiIerasibHOTO OIpEIeJIEHUsI MUPOBOTO COTJIAIICHUS.

B nay4dHOU JMTEpaType pAL YYEHBIX PACCMATPUBAECT MUPOBOE COTJIAIICHUE
KAaK HEKOE KOMIUIEKCHOE SIBJIICHHE, O0BbEeANHSIIONIEE B ceOe JAeUCTBUS CTOPOH, Ha-
IIPABJICHHBIE Ha IPOLECCYyalbHBIE OTHOIICHUS, AKT CyJa, a TaKK€ TPaKIaHCKO-
ITPABOBYIO C)ICJIKyl.

B wactHoCcTH, 0 MHeHHIO B. B. fIpkoBa, MUpOBOE cornameHue mpeacTaBiis-
eT coO0l TOTOBOP O MPEKPAIIEHUH CIIOpa Ha ONPEIETIEHHBIX, COTJIACOBAHHBIX UMHU
YCIIOBUSX, SIBJISIETCS OJJHOBPEMEHHO IOPUIAUYECKUM (aKTOM M MaTepUaIbHOTO, U
MPOIIECCYATLHOTO PABA, BBI3BIBAS CAMBIC PA3THUHbIC TOCICICTBHS".

Taxkum 00pa3oM, MOXKHO CJIeJaTh BBIBOJI O TOM, YTO MHUPOBOE COTJIAIIICHHUE-
ATO 0cobasi TpaxaaHCcKo-TpaBoBas caenka. OcoOblil cTaTyc CIenKu 0O0YCIOBIICH
TE€M, YTO OHA CUHUTAECTCS COBEPIICHHOW W JCUCTBUTEIBHOW NMPH YCIOBUU YTBEP-
KJICHUS €€ CyJIOM, a MpaBa M 0053aHHOCTH BO3HUKAIOIINE U3 MUPOBOTO COTJIallie-
HUSI, TTOJJIEKAT IPUHYIUTEIBHOMY OCYIIECTBIICHHUIO, TOCKOJIBKY ISl UCIIOJIHEHNE
MHPOBOTO COTJIAIIEHUS CYAOM BBIIAETCS UCIIOTHUTEIbHBIN JUCT.

OpnHako, ecnu paccMaTpuBaTb MHUPOBOE COTJIAIIEHHWE C MO3WILMM Tpa)KaaH-
CKO-TIPABOBOM CJIIEJIKM, BO3HHUKAET BOIIPOC — MOXET JIM B MUPOBOM COTJIAIEHUH
COZIEPKATHCS MOJIOKEHUE O TPAKIAHCKO-TIPABOBOM OTBETCTBEHHOCTH 3a €r0 HEUC-
nosHenue? Hampumep, oTBeTcTBeHHOCTH B (hopme Heycroiiku. Kak mpasuiio,
NPaKTUYECKU J100asi TPaKJaHCKO-TIPaBOBask CAEIKA COAECPKUT MOJI0XKEHHE 00 OT-
BETCTBEHHOCTH 3a HapyLIEHUE €€ YCIOBUM. A, ClIeI0BaTEIbHO, IOCKOJBKY 110 CBO-
EMY COJIEP’KAHUI0 MUPOBOE COTJIAIICHUE — 3TO IPAXKJAHCKO-IIPABOBas CAEIKA, TO U

'Cwm., Hanp.: Moucees C.B. TIpuHIMI AMCHO3UTHBHOCTH apOUTPAaXKHOTO Ipolecca : aBToped. IC. ...
KaHa. ropun. Hayk. M., 2001. C. 10.
2 sipkos B. B. MupoBoe corareHue B KOHKYpcHOM mpomssozcTse // FOpucr. 2002. Ne 11. C. 35.
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3ampera BKIIOYATh YCIOBHS 00 OTBETCTBEHHOCTH B TEKCT MUPOBOIO COTJIALICHUS,
y CTOPOH HET.

Mexnay TeM, U3 MpaBUJI O TOM, YTO pEAM3alusl yCIOBU MHPOBOTO COTJia-
HIEHUS] CAHKIIMAaHUPYETCS MCIOJHUTENBHBIM JINCTOM, BBITEKAET 3alpeT BKIIIOYATh
MOJIOKEHUSI 00 OTBETCTBEHHOCTU. JTO CBSI3aHO C TEM, YTO HA MOMEHT yTBEpXKIie-
HUSI MUPOBOTO COTJIALLIEHUS CYJIOM, HEU3BECTHO HACTYIIUT JIU YCIIOBUE 00 OTBETCT-
BEHHOCTU. TakuM o0pa3oMm, 10 OCHOBAaHUIO HACTYIUIEHHs] OTBETCTBEHHOCTU B Oy-
JOyLUIEM BO3MOXHBI cropbl. Hampumep, CTOpOHBI MOTYT ccbuiaTbesi Ha (opc-
Ma)KOpHbIE 0OCTOSITENIbCTBA KaK HA OCHOBaHUE OCBOOOYKIEHMSI OT OTBETCTBEHHO-
CTH. A KaK M3BECTHO U3 MHUPOBOTO COTJIAIICHHUS CIOPHI BO3HUKATh HE MOTYT, I10O-
CKOJIbKY MHUPOBOE COTJIallIEHUE YTBEPKAACTCSA ONPEIEICHUEM Cy/1a, KOTOPhIM IIpe-
KpalaeTcsi MPOU3BOACTBO MO JEIY U YPEryJupyeTcs Crop B OKOHYATENbHOU (op-
Me. A CHOpbl, BO3HUKAIOIINE U3 CYJ€OHBIX aKTOB, HE JOMYCKaIOTCS.

[IpeacraBnsieTcsi, YTO y CTOPOH JOJIKHO OBITH MPABO HAa BKJIKOYEHHUE B CO-
Jep>KaHre MUPOBOT'O COIJIAIICHUS YCIOBHI 00 OTBETCTBEHHOCTHU 3a €r0 HEUCIOJI-
HEHUE, MOCKOJIbKY 3alpeT BKIIOUYATh TAKKUE YCIOBUS HEOOOCHOBAHHO OIPaHUYMBA-
€T BOJIIO CTOpPOH. Hainune B MUPOBOM COTrJIallIEeHUH, HAIPUMED, HEYCTOMKH OyIeT
CIIOCOOCTBOBATh CBOEBPEMEHHOMY M IMOJHOMY HCIIOJTHEHUI0 MUPOBOIO COIJIallie-
HUSL B JOOPOBOJIBHOM MOPSJKE, YTO MPUBEIET K pa3rpy3Ke CIykObl CyaeOHBIX
IIPUCTABOB-UCIIOJIHUTENEH.

Taxxe He06X0AUMO NPOAHAIN3UPOBATH U IEHCTBUS Cyla IPU YTBEPKICHUU
MupoBoro cornamienus. B cuny ct. 39 T'TIK PO cyn He yTBepk’aaeT MUPOBOE CO-
rJIallIeHue CTOPOH, €CJIM OHO NPOTUBOPEYMT 3aKOHY. B paMkax maHHOW IMPOBEPKHU
CyJl YCTaHaBJIMBAET B TOM YHUCJIE€ U HAJIMYME B COIVIAIIEHUH BO3MOXHBIX MIOPOKOB,
C KOTOPBIMH 3aKOH CBS3bIBACT HENCHCTBUTEIBHOCTD CACIKH . BO3HHKaeT BOMPOC.
Ha cooTBeTcTBHE KaKOMy 3aKOHY CyJ 00si3aH MPOBEPUTH MHPOBOE COTJIALICHHUE?
O4eBUIHO, YTO peUb UAET O MPOBEPKE MUPOBOIO COIJIAIIEHHUS HA MPEAMET COOT-
BETCTBHS TpeOOBaHUSM MaTepuajgbHOro 3akoHa. Ho mpoBepuTh MupoBoOe coruna-
IIEHUE Ha COOTBETCTBHSI MaTEPUATIbHOMY 3aKOHY 3aTPYJHUTEIBHO, a B pALE CIY-
4yaeB U HEBO3MOXKHO. COOTBETCTBHUE CHEIKH 3aKOHY MPEAIOJIaraeT ynpaBoOMOYEH-
HOCTb CYOBEKTOB, 3aKJIIOYAIOUIMX CIENIKY, a YINPaBOMOYEHHOCTh MpEeojaraer
pacnopsKEeHHE IEUCTBUTENIBHO CYLIECTBYIOIIMMU MTpaBaMu. Kak u3BecTHO, cTOpO-
HBl — 3TO CYOBEKTHI MPEANOIaracéMoro COpHOTr0 MaTepUaIbHOIO MPaBOOTHOIIIE-
HUS, TO €CTh HOCUTENHN MPEATNoIaraéMpix mpas. UToObl yCTaHOBUTH HAIUYHE, THOO
OTCYTCTBHE IpaB HEOOXOAUMO pa3pelIuTh CHOpP MO CyIIecTBY. B nelicTBUTENBHO-
CTH, Y CTOPOH 3THX IIPaB MOKET U He ObITh. HO CTOpOHBI CBOMM MHPOBBIM COTIJIa-
[ICHUEM MPU3HAIOT, YTO OHU CYOBEKThl MaTEpPUAIBHBIX MPABOOTHOIICHUH, a, Clie-
JIOBATEJIbHO, M1 HOCUTENHN CYOBbEKTUBHBIX IpaB. Vcxoas U3 3Toro, MUpoBoOe coria-
HIEHUE CJeAyeT paccMaTpHUBaTh, KAK aKT PACIOPSHKEHUS MpeArnojaraeMbIMU Mpa-
BaMM, a HE CYIECTBYIOIIMMHU B PEAIbHOCTH. 3HAYUT, U CYJ HE MOXKET BBINOJHUTH
TpeOOBaHMs O MPOBEPKH MHUPOBOIO COTJIAIICHUS HA MPEIMET COOTBETCTBUSI MaTe-
pUaIBLHOMY 3aKOHY, MOCKOJIbKY, HE pa3peliasi Crop Mo CylIecTBY, Cyly HEU3BECT-

3Canos A., T'ypees B. ITonck kommpomucca // I3K-FOpucr. 2012. Ne 6. C. 13.
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HO €CTh JIU y CTOPOH 3TH MpaBa. TakuM 00pa3oM, pacHopsiKEHHE MPEInoI0KH-
TEJIbHO CYILECTBYIONIMMH ITpaBaMH HE MOKET COOTBETCTBOBATh, TUOO HE COOTBET-
CTBOBaTh 3aKOHY. bosiee Toro, nmpu onpeaeneHHbIX 00CTOATETLCTBAX, HE PA3PELINB
CIOp MO CYILIECTBY, HEBO3MOKHO TOBOPHUTh O 3aKOHHOCTH MHUPOBOT'O COTJIALICHUSI.
Hanpumep, B ciopax Mexxay opraHu3aiysMu O IPU3HAHUU MpaBa COOCTBEHHOCTH
Ha MakeT akiui. Beab rpakJaHCKUM 3aKOHOJATEIBLCTBOM JIapEHUE MEXIY HOpH-
TUYECKUMHU Juiamu 3ampenieHo. Ctano ObITh, MOKa CyJ HE YCTaHOBUT, KOMY B
JEUCTBUTEILHOCTH TMPUHAIJICKUAT MPaBO COOCTBEHHOCTH, MHPOBOE COTIJIAIlICHUE
YTBEPIAUTh HEBO3MOXKHO, MOCKOJIBKY B 3TOM ClIy4ae BO3MOKHA CHEJIKa JapeHus,
YTO MPOTUBOPEUUT TpaxkaaHckomy kozekcy. [Ipencrasnsercs, urto B cT. 39 I'TIK
P® peub uaeT 0 COOTBETCTBUU 3aKOHY B KOHTEKCTE COOTBETCTBHSI MHUPOBOIO CO-
[JIAIICHUST MPABOMOPSAIKY U MyOJUYHBIM MHTepecaM. VcXoas u3 3TOro, MUPOBOE
COTJIAIIEHHE CJEeNYyEeT pacCMaTpUBaTh KaK MPOLECCYAlbHYIO CHENKY, KOTOpas SiB-
nsietcst GopMOH yperyaupoBaHus Cropa, U KOTOpasi He MOTYUHSAETCS TPEOOBaHUSAM
MaTepUaIbHOTO 3aKOHA.

O4eBUIHO, UTO UHCTUTYT MUPOBOTO COTJIAIICHUS B IPaXJAaHCKOM IPOIIECcCe
TpeOyeT OoJiee NeTaabHOrO PEryJMpOBaHUs B 3aKOHOJATEIbCTBE, & TaK K€ Jalb-
Heliel pa3paboTKu B HAYYHOU JIUTEpaType.

E. JI. I'puropsesa,

cmydenmka 3 Kypca
MT'FOA um. O.E. Kymaguna PD

ITonsiTHe 00X0/1a 3aKOHA ¢ MPOTUBONPABHOM LEJIbIO

[TockOMBKY B POCCHUHCKOM NPABOBOM CHCTEME €CTh HEMAJIO PEUCHLUN U3
Pumckoro npaBa, uccineoBaHiuEe TEPMUHA «O00XOJT 3aKOHA» CTOUT HA4YaTh C MOHHU-
MaHMs 3TOU NMPABOBOW KaTETOPUU PUMCKUMU HOPUCTAMMU.

[TaBen mucan: «Contra legem facit, qui id facit, quod lex prohibet; in
fraudem vero, qui salvis verbis legis sententiam eius circumvenit» (D. 1.3.29)
(«ITocTymaeT mpoOTUB 3aKOHA TOT, KTO COBEPIIAET 3aMPEIICHHOE 3aKOHOM; TIOCTY-
naet B 00X0J 3aKOHA TOT, KTO, COXpaHss CJIOBa 3aKOHa, OOXOIUT €ro CMBICJ'I»)l.
Cornacuo Ynenuany «Fraus legi fit, ubi quod fieri noluit, fieri autem non vetuit, 1d
fit: et quod distat verbum a sententia, hoc distat fraus ab eo, quod contra legem fit»
(D. 1.3.309) («O6xo0n 3aKoHa MPUCYTCTBYET, KOT/AA JeJaeTcs TO, Yero 3aKOH He
KemaeT, HO W He 3alpelacT; U Kak CKa3aHHOE CJIOBO OTIMYACTCS OT MBICH, TaK
00X0J] 3aKOHA OTJIMYACTCS OT TOTO, YTO MPOTHBO3aKOHHO») . W3 aHammsa paGoT
PUMCKHX FOPHUCTOB CJCAYET, YTO OHU TPOBOIWIM Pa3HUILy MEXIy SBICHUSIMU
«contralegemfacere» (mapymare 3akoH) u «facere in fraudem legis», «facere

' Mepesox npusex. no: Jurectsr FOcTurnana. M36pannsie (parMeHTsl B [EPEBOJC U ¢ MPUMEYaHHIMH
. C. Ileperepckoro. M. : Hayka, 1984. C. 33.

?Bapromex M. Pumckoe mpaBo. IToHsTHs, TepMuHBI, ompeneieHms. M. : FOpum. mmreparypa, 1989.
C. 396.
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fraudem legis» (meiicTBoBaTh B 06x0x (06MaH) 3aKoHa)’. ITO O3HAYACT, YTO HPO-
OmeMa moBeneHusI CyOBEKTOB TpaBa, IPH KOTOPOM OHH JCHCTBYIOT, HE HapyIIas
3aKOH, HO U JICUCTBUS UX HE SBJISIIOTCS] YECTHBIMU 1O OTHOIIEHUIO K CMBICITY 3aKO-
Ha, OblJIa aKTyalibHa CO BpeMeH PumMckoro mpasa.

B nopeBomtoninonnoit Poccum moHsTHE «00XO0 3aKOHA» HCIOJIH30BANIOCH
JUIIb B TPyAaX YYEHBIX M MPUMEHSUIOCH B cyleOHOM mpakTuke. OqHako, B pabo-
Tax 3TO MOHATHE YHOTPEOISIETCS JOBOJIBHO PEIKO, B KOHTEKCTE OTACIIbHBIX CUTYa-
M 1 0e3 MPUBENICHUS €ro ONpeeIeHu, 0e3 aHann3a NPU3HAKOB «00X0/1a 3aK0-
Ha» U CBSI3AHHOW C HUM MPOOIEMaTHKU.

OOBIYHO MOHATHE «O00XOJ 3aKOHA» OTOXKAECTBIISIOCH C 0OMaHOM, MHUMO-
CThIO, MPUTBOPHOCTHIO. M. A. [IOKpOBCKHII B KaueCTBE «MCKYCCTBEHHBIX MTPUEMOB
U1 06X0a» YKa3bIBAET IPHTBOPHBIC CHEIKHU . « IS IPH3HAHUS HEJCHCTBUTENb-
HOCTHU CJICJIKH, BIIPOYEM, MPUTBOPCTBO OKA3BIBAET BJIMSHUE B CMBICIIE «IIPUEMay
— IYTH B3aUMHOI0, TOOPOBOJIBHOT'O COTJIAIIEHUsI CTOPOH pajid 00X0a 4ero-imoo
JOIDKHOTO, 3aKOHHOT0» . CTOMT OTMETHTB, YTO HEKOTODBIC ABTOPHI CBSI3BIBAIIH
TOHSTHE «0OXO0J 3aKOHA» C IPOOIEMATHKO} TOIKOBAHHS IPABOBBIX HOPM'.

BrepBbie B pOCCHIICKOM 3aKOHOJATENBCTBE «00X0/ 3aKOHa» ObUT ynoTpeo-
neH B ['paxnanckom Kogexce CCCP 1922 roma. Ct. 30 I'K CCCP 1922 rona rna-
cuna: «HenelicTBurenbHa caenka, COBEpIICHHAs C LEbI0, IPOTUBHOW 3aKOHY WU
B 00X0J1 3aKOHA, a PaBHO CJIeJIKa, HAMpaBJeHHAas K SIBHOMY yuiepOy A rocyaap-
CTBa».

B I'paxxnanckom Konexce CCCP 1964 rona 3akoHomarenb 0TKazaiacs OT UC-
MOJIb30BAHUSI TEPMHUHA «00X0]1 3aKOHA», HO, HECMOTPS Ha ATO, B TEOPUU TOHSITHE
MIPOJI0JKAJIO UCTIONIb30BaThCs: ««HOBBIN KOJeKC Takol KiacCUpUKAIMKU HE 3HAET,
HO OTCIOJIa HE CJIEIYET, UTO OHA yTpaTuja TaKke TEOPETUUYECKOE 3HAYEHUE U JIU-
IIeHa KaKoro Obl TO HU OBLJIO MPAKTHUYECKOTO cMbiciia. HanmpoTus, npoBoguMoe B
TEOPUHU PaA3JIMUUE MEXKIY CACIKAMU ITUX BUJIOB MO3BOJUT U HAa MPAKTHKE HE 3a-
OBIBaTh O TOM, YTO MPOTHBO3AKOHHBI HE TOJIBKO CHIEJIKH, C OYEBUIHOCTHIO Hapy-
HIalOUIME 3aKOH, HO M TakKHe, 3aKOHHOCTh KOTOPBIX THIATENBHO 3aMacKHpOBa-
HA ...» .

W, HakoHel, BHOBb MOHSATHE «00XOJ| 3aKOHA» TOSIBJISETCS B POCCHUICKOM
IPKIAHCKOM 3aKOHOJATENIbCTBE C MNpUHATHEM DeaepanbHOro 3akoHa OT
30.12.2012 Ne 302-®3 (pexn. ot 04.03.2013) «O BHeceHUH U3MEHEHHI B TJIaBHI 1,
2, 3 u 4 vactu nepBoi I'paxxknanckoro koaekca Poccuiickoit ®@enepanun». Co-
riacHo n. 7 ct. 1 ykazannoro @3, n. 1 crateu 10 I'K P® uznaraercs B HOBOH pe-
nakiuu: «He nomyckaroTcst OCylecTBIECHUE TPaXAaHCKUX MPaB UCKIIOUYUTEIBHO C

$Mypanos A. 1. TIpo6ieMa «06X0/1a 3aKOHaY» B MATEPHATHHOM M KOJIIM3HOHHOM TIPABE : JIHC. ... KaHL.
ropun. Hayk. M., 1999. C. 40.

* IMoxposckuit U. A. T'pakiaHcKoe IIpaBo B €r0 OCHOBHBIX mpobiemax. M., 1918. C. 227.

® Pacrepsie H. HesleliCTBUTENEHOCT IOPHIMUYECKHX CIEJIOK IO PYCCKOMY TpaBy. YacTh oOIasi U 4acTh
ocobennas. CIIO. : Tun. ToBapumecta «O0mecTBeHHas moab3a», 1900. C. 135

6pr6em<01‘/'1 E. H. Jlexuuu no suuukioneauu npasa. M. : Tunorpadus MmnepaTopckoro MockoBCKOro
yHHUBepcuTeTa, 1909.

"Hodde O. C., Toxcroii FO. K. Hoseiii I'paxxnanckmii kogekc PCOCP. JI. : Usn-Bo JleHHHIp. VH-Ta,
1965. C. 61.
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HaMEpPEHUEM MPUUUHUTH BpEl APYromy JUILY, AEHCTBUS B 00XO0J 3aKOHA C MPOTH-
BOIIPABHOM II€NIbI0, a TAaK)K€ MHOE 3aBEIOMO HEA0OPOCOBECTHOE OCYIIECTBICHUE
IPa)X/IaHCKHUX IpaB (3I0yHOTPeOICHUE TPABOM)».

Crout oTMeTHTb, 4TO HOBas dopmynupoBka ctatet 10 'K moapazymeBaer
«00X0J 3aKoHa», Kak ofaHy u3 (popm 3moynorpebnenus npaBom (m. 3 ct. 10 'K
P®): «B cnyuae, ecnu 3moynorpedieHre MpaBoM BbIPAXKAETCsl B COBEPILICHUN JICH-
CTBUI B 00X07] 3aKOHA C IPOTUBOIPABHOM LIEIIBIO ...)».

B Teopuu rpaxmaaHcKoro mpasa BbICKa3bIBAJIOCh MHOTO MHEHHUM, YTO «00XO0]]
3aKOHa» MPEACTaBISET CO00M COBEpIIEHUE MPUTBOPHBIX U MHUMBIX clielok. Tak,
Hanpumep, O. C. Modde paccmaTtpuBan 06xoj 3aKOHA B KaueCTBE OJHOM U3 pas-
HOBUJIHOCTEW MpUTBOpHOM caenku . OnHako, Obuid U uHBIC MHeHus. H. B. Pabu-
HOBHUY THCalla, YTO HEOOXOAMMO OTJIMYaTh MHUMBIE W MPUTBOPHBIE CHACJIKU OT
CIeNoK B 00Xx07 3aKkoHa: ««Tak Ha3pIBaeMble OOXOAHBIE CACIKHU (KOTOPhIE OOBIYHO
MPEACTABISIIOT cOO0M HE 00X0/1, a MPSIMOE HAPYIIEHHE 3aKOHA) MOTYT COBEpPILIATh-
csi U He B (hopMe MPUTBOPHBIX CHEJIOK,a MPUTBOPHBIC CIIECJIKH MOTYT HE OBITh Ha-
npaBlieHbl B 00X0J 3aKkoHA. Eciyv mpUTBOpHBIE CACIKU MPUKPHIBAIOT 3aKOHHYIO
CIENKY, HUKaKoro o0xoja (Wi HapyIIeHUs1) 3aKOHA B HUX HE COJCPKUTCS; €CIIU
K€ OHM MPUKPBIBAIOT MPOTUBO3AKOHHYIO CIIENIKY, 3TO OyJeT He 00XOJl 3aKoHa, a
MPSIMOE er0 HapyIIECHHE, HO HE IPUKPIBAIOIICH, 4 IPUKPHIBACMOMN CHEIKOM ... » .

B cBs3u ¢ Tem, 4TO MOHATHA «00X0/a 3aKOHAa» B HOPME HET, MOT'YT BO3HHUK-
HYTh TPYJHOCTH C OIpPEIEICHHUEM CYTH HCIOJb3yeMoro TepmuHa. B cyneOHoI
MPAKTHKE €CTh IPUMEP PEUICHHUSI, B KOTOPOM OTOKJIECTBISIETCA MOHITUE PUTBOP-
HBIC C/ICJIOK M CIICJIOK, COBEpIIIECHHBIX B 00Xx01 3akoHa (rmocranoBieHne ®AC Ce-
Bepo-KaBkasckoro okpyra ot 23.12.2011 mo geny Ne A32-3596/2010). B ykazan-
HOM CyJIeOHOM pelIeHUuu ecTh Takas GopmyiupoBka: «CynaeOHbIE aKThl MOTHUBU-
pOBaHBI TEM, YTO OCIIApHMBAEMbIC B3aMMOCBS3aHHbBIC CACIKU SBIISIOTCS MPUTBOP-
HBIMHU, 3aKJIIOYEHBI C IEJbI0 00X0Ja HOPM O MPHUBATH3AIMKA MYHUIIUIATHLHOTO
umyniectBay. Ho, crout oOpatuth BHUMaHUE, YTO ATO CyA€OHOE pelIeHUe OT
23.12.2011, a 3Ha4UT HOPMBI, YCTAHABJIMBAIOLIEH «0O0XOJ 3aKOHa» B KayecTBE
(bopMBI 3710yTIOTPEOJICHUS TTPABOM €l1ie He OBLIO.

EcTh 1 nIpOTUBOMOJIOKHOE pELIEHUE peAblayieMy — rnocranoiienue [Ipe-
suauyma BAC P® ot 24.03.2009 Ne 8207/08 o nemry Ne A40-48536/07-53-426, B
COOTBETCTBHUE C KOTOPBIM CAEIKH MPU3HAIOTCSA HEJACHCTBUTEIIBHBIMU UMEHHO B CH-
Jy TOTO, YTO COBEPIIICHBI B 00XO0]] 3aKOHA, TIPH 3JI0YNOTPEOJICHUH TIPABOM CyOBEK-
TaMH.

Cynebnas mpaktuka ¢ 2013 roga, kacaromiasicsi MOHATHS «00XO0J] 3aKOHa», B
OCHOBHOM, TPU3HAET JACUCTBUSMU B 00XOJ 3aKOHA, Takue NEHUCTBUsI, HATIPABJICH-
Hble Ha HECOOJIIOJICHUE YCTAHOBJICHHOM 3aKOHOM KakoW-InOo mpouenypsl. Ha-
npumep, [locranosnenuem Ipesnnnyma Beiciiero Apoutpaxkunoro Cyaa P® ot 4
utoHst 2013 r. Ne 37/13 npeiictBust OOO «Texnomorun-CKCy», npusHaroTcsi Ha-
MpaBJIEHHBIMU B 00XOJ1 3aKOHA. JTa OpraHu3alus IMojaia UCK U3 HEOCHOBATEIb-

8 Moddpe O. C. Coperckoe rpaxnanckoe mpaso. JI., 1958. C. 226.
° PaGunosnu H. B. HeeiicTBUTENLHOCTD CIENOK U €€ TIOCIIE ICTBHS. JI., 1960. C. 24-25.
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HOro  oborameHus K  ¢eaepalbHOMy  TOCYJapCTBEHHOMY  KBapTHPHO-
DKCIUTYaTallMOHHOMY YUpexAcHUI0 «KamyKcKkass KBapTUPHO-IKCILTyaTallMOHHAs
yacTh pailoHa» MunucrepctBa 060poHsl PD u3-3a He OMIaYeHHBIX, HO MO (PaKTy
OKa3aHHBIX pa0OT MO OYHUCTKE MHKEHEPHBIX CUCTEM OTOIUIEHUS U BOJOOTBEACHUS.
Ho 00xox 3akoHa, 10 MHEHUIO CyJa, COCTOMT B TOM, YTO HE ObUI 3aKIIOYEH IOCYy-
JAPCTBEHHBIM KOHTPAKT Ha BBHIMIOJIHEHUE yYKa3aHHBIX paldoT: «B3bickaHne HEOCHO-
BaTeJIbLHOTO oOoramieHus 3a (PaKTUUYECKH BBITIOJIHEHHbBIE NPU OTCYTCTBHH T'OCYJap-
CTBEHHOTO (MYHHUIIMIIAIBHOTO) KOHTPAKTa paOOThl OTKPHIBAJIO Obl BO3MOXHOCTb
JUTsl HEIOOPOCOBECTHBIX MCHOMHUTENEH paboT M rocyJapCTBEHHBIX (MYHUIIUITAb-
HBIX) 3aKa34MKOB MPUOOpPETaTh HE3aKOHHBIE HMMYIIECTBEHHBIE BBITOJBI B 00XO/I
3akoHa Ne 94-®3. Mexy TeM HUKTO HE BIpaBe HU3BJIEKATh MPEUMYIECTBA U3
CBOEr0 HE3aKOHHOTO [IOBEICHU» .

Nuoe cynebnoe pemenue, onpenenenne BAC PO ot 25 mapra 2014 roxa
Ne BAC-3204/14 «O6 otka3e B nepenaue aena B IIpesuauym Bricmiero ApouT-
paxknoro Cyna Poccuiickonn ®@enepanumy», NpU3HABLIEE, YTO CYJ KaCCAllMOHHOU
MHCTAaHIMK 0OOCHOBAHHO MPHUILIET K BBIBOAY, YTO M3HAYAJIBHO 3aKPEIICHUE CIOP-
HOTO MMYIIECTBA 33 MyHUUMIAIbHBIM MPEANPUITHEM HE HCIOJB3YIOIIETO €ro B
YCTaBHOM JE€ATEIbHOCTH U IMOCJENYIOLIee COrlacue COOCTBEHHHMKA HAa MPOHAXKY
O00BEKTOB KOHKPETHOMY OOIIECTBY OBLIM HaIpaBJiCHbl HA OTUYKJIECHUE MYHUI[U-
NajJbHOTO UMYIIECTBA B YACTHYIO COOCTBEHHOCTh B 00X0J CT. 2, cT. 13 3akoHa o
MPUBATU3ALINH.

Ha manHblii MOMEHT, IPaKTUKA OTXOAUT OT OTOXJIECCTBJICHHS JICHCTBUM B
00X0J1 3aKOHA W TPUTBOPHBIX CAEIOK. DTH MOHSATHUS OTIMYHBI IPYT OT JApyra 1o
HaIPaBJICHHOCTU BOJM CYOBEKTOB. [Ipu ocyliecTBieHnn AeMCTBUI B 00X0[ 3aK0-
Ha HUKakas CIIeJIKa He MPUKPBIBAETCA, BOJS CYObEKTa HalpaBieHHA HAa KOHKPET-
HBII, OYEBUIHBIA PE3YJIBTAT, OHAKO CaM IPOLECC TOCTHUKEHHUS dTOr0 PE3YJIbTaTa
10 CMBICITY 3aKOHA HE IPABOMEPHBIN.

Benyrcst criopsl 0 TOM, SIBIIsIETCA JIM HOpMa O 3arpeTe AeCTBUM B 00X0[1 3a-
KOHA CaMOCTOATENIbHBIM MHCTPYMEHTOM B 3alUTE IPakJIaHCKUX IMpaB, WA OyJeT
BBICTYMNATh JIMILb B KAYECTBE JOMOJHUTEIHLHOTO MPaBOBOTro obocHoBanus. Ilpen-
craBisaercs, 4yTo cT. 10 'K MoxkeT BhICTYNaTh OCHOBAHUEM [IJI1 IPEABSIBICHUS UC-
Ka, TIOCKOJIbKY «00XO0/T 3aKOHay» SBJISICTCS] HE HApYIIEHUEM HOPMBI, HO HApYIIEHH-
€M CMBICIIa 3aKOHA, a JCUCTBUS B 00X0]1 3aKOHA MPU3HAIOTCS MPOTHUBOIIPABHBIMH,
CJIeI0BATEIbHO, HOPMA MOKET MPUMEHSATHCSI CAMOCTOSITEBHO JJISI 3alUThI TPax-
JTAHCKUX MPaB.

Takum oOpazoMm, 00xoj 3akoHa — 3TO (GopMa 3JIOYMOTPEOICHUS TTPABOM,
npecTaBisiioniasl co0oi HempaBOMEPHOE IOBEJACHHE CYOBEKTOB TIPa)IaHCKHX
MIPABOOTHOIIEHUH, HAPYILIAIOIIEE CMBICI 3aKOHA M HANPAaBJIECHHOE HA JOCTUKEHUE
IIPOTUBOIPABHOU LIEIIH.

B 3akiioueHWM CTOMT OTMETUTh, UYTO Tema «00XO0J 3aKOHa» JOCTaTOYHO
JMCKYCCUOHHAs, a HOBeJJIa, 0€3yCI0BHO, TPEOYET pa3bsiCHEHUI U OTOBOPOK.

Y ocranosnenne Ipesumnyma Beicmero Apourpaxaoro Cyna P® ot 4 mronst 2013 r. Ne 37/13 // CIIC
«KoncynprantlLmrocy.
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A. II. 'pyaunnna,

cmyoenmka 4 Kypca
BI'yoC

OcobOennocTn Hap€HHUS 3€EMECJIBbHLIX YIaCTKOB

OpHuM U3 cnoco00B BO3ZHUKHOBEHUS, TIEpexoa U MpeKpalieHus mpasa coo-
CTBEHHOCTH Ha HEIBWKHMOE UMYULIECTBO, HApsAy C KyIUIEU-TIPOJAXel U MEHOM,
BBICTyMaeT napeHue. Ocodboro BHUMaHUS 3aCTyKUBAET JapeHUEe 3eMENbHBIX yda-
ctkoB. Criennduka coBepiieHns JTaHHOW TPaKIaHCKO-TIPABOBOM CICIKH O00YCIIOB-
JIEHA €€ MPEIMETOM, SIBJIIIOIIUMCS NPUPOJHBIM PECYPCOM M HEOTBEMIIEMBIM CO-
CTaBJIAIOIIMM IPUPOJHOM Cpelbl. 3aKIIFOUEHUE TOTOBOPA JAPEHUS YPETYIUPOBAHO
IrPaXXIAHCKUM 3aKOHOJATEIbCTBOM, HAIICJICHHbIM Ha Pa3BUTUE PHIHOYHBIX OTHO-
IIEHUH, 1 HOCUT UMYILIECTBEHHBIN Xapakrep. Bmecte ¢ Tem, nelcTByromui 3e-
MeJIbHBIN KoJeKe Poccuiickont denepauny yCTaHABIMBAECT MPUOPUTET OXPaHbI U
PAlMOHAIBHOTO MCIOJIB30BAHMS 3€MENb HaJ MCIOJIB30BAHUEM 3€MENb B KaUECTBE
00BEKTOB HEIBHKHMOCTH HMYIIECTBEHHBIX OTHOLICHHMIT . TakuM oOpasoM, mpw
COBEPILEHUU JTAPEHUS 3€MEJIbHBIX YYaCTKOB HEOOXOAMMO PYKOBOJCTBOBATHCS KaK
IrPaXXIAHCKUM, TaK U 36MEIbHBIM 3aKOHOAATEIHCTBOM.

ITo noroBopy napeHust oAHa CTOPOHA, UMEHYeMasl «IapuTenby, 0€3B03Me3 -
HO TepelraeT WM 00s3yeTcs mepeaarb APYrod CTOpOHE, UMEHYyeMoMl «onapsie-
MBbIi», Belllb B COOCTBEHHOCTh JIMOO MMYIIECTBEHHOE MPaBO K ceOe WM K TPETh-
eMy JIMILYy JTUOO OCBOOOXKIaeT WK 0053yeTCsl OCBOOOJIUTh €€ OT UMYIIECTBEHHOM
0GSI3aHHOCTH TIepe OO0 HIIM TIepe/] TPETHHM JTHIIOM”.

OTIMUUTENHEHON YepTOl JOTOBOpA NapeHUs SIBISETCS ero 0€3BO3ME3HOCTb,
TO €CTh OO0SI3aHHOCTb BCTPEYHOTO NMPEJOCTABJICHUS BEILM, OKAa3aHMs yCIyTH WU
OILIaThI 1apa OTCYTCTBYET. Mexay TeM JI0rOBOPOM JIapeHHsI, MOKET OBbITh Hpey-
CMOTPEHO MPaBO JIapUTENs Ha MOJb30BaHUE 3eMENIbHBIM yyacTKoM. [lomobHOE yc-
JIOBUE MPEACTABISIET COOON YaCTHBIN CEPBUTYT HA 3€MEJbHBII y4aCTOK U HE SIBJIS-
€TC BCTPEYHBIM MMYLIECTBEHHBIM IpenocTaBieHueM. ButpsHckuii B. B. numer:
«My1iecTBO, nepeJaHHOE OAapsEMOMY, MOXKET ObITh, 0OPEMEHEHO IMpaBaMH ja-
pUTEISI, 9TO HUKAK HE BIMSET HA MPUPOJY OJJHOCTOPOHHETO 0053aTeNIbCTBA, BHITE-
KAIOIIEro U3 o0elanns Japenns»°. To ecTh, 10 JOroBOPY AAPEHHs y 0JapsSeMOro
MOTYT BO3HUKaTh BCTPEUHbIE HEUMYILIECTBEHHBIE 0053aTENbCTBA, HAIpUMEp, Ta-
KHE KaK, PEIOCTaBUTh JOCTYI MPOX0JIa YePE3 3EMEIbHBINA YYaCTOK, HE CO3/1aBaTh

! 3emenbHblil Komeke Poccnmiickoit Demepammn : dexep. 3akoH ot 25.10.2001 Ne 136-®3 : pexm. ot
21.07.2014 // Poccwmiickas razera. 2001. Ne 211-212 (30 okrt.) (manee mo TeKCTy — 3eMENbHBIN KOJEKC
P®, 3K PD).

2Cwm. cr. 572: Tpaxaancknii koxekc Poccuiickoit ®eneparmu. Yacts Bropas [DNeKTpOHHBIH pecypc] :
denep. 3akon ot 26.01.1996 Ne 14-®3 : B pen. ot 30.01.2014 // CIIC «KoHcyabTaHT ILIHOCY (J1ajee Imo
tekcTy — I'paxnanckuii konexkc PO, 'K PD).

® Burpsirckuii B. B., Bparusckuit M. 1. JloroBopHoe mpaBo. M. : Craryr, 2011. K. 2 : JoroBOpEI 0 Ie-
penave nmytiectsa. 780 c.
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TPENATCTBUI TI0J1b30BAHMUS KIIIBIM OMOM, PACIIONIOKEHHBIM Ha yuacTke'. OHaKO
HEOOXOJMMO OTMETHUTh, YTO COXPAHEHHUE 3a JAPUTEIEM HCKIIOUUTEIBHOIO MpaBa
IIOJIb30BAHUS BCEM 3€MEJIbHBIM YYaCTKOM, BJIEYET HEACHUCTBUTEIBHOCTbH CIEIIKH,
TaK KakK CBHUJIETEIbCTBYET O €€ COBEPLICHUU JIUIIb I BUJA, 0€3 HAMEPEHHUS CO3-
JIaTh COOTBETCTBYIOLIME MTPABOBBIC MOCIEACTBHS WIH C LI IPUKPBITH APYTYIO
CHCIIKY.

JloroBop AapeHusi MOKET ObITh peaIbHbIM WJIM KOHCEHCYaJIbHbIM. B mepBom
cllyqae JApUTENb IEpefacT MMYILIECTBO OJAPSEMOMY, a OJapseMbI IPUHUMAECT
ero. MOMEHTOM HMCIIOIHEHHUs TOrOBOPA MPU3HAETCS MOMEHT Iepeaadu Bemu. Bo
BTOPOM cCITy4yae JapuTesb OOeIIaeT nepeaaTh Bellb B COOCTBEHHOCTh B OyIylieM.
OTHOCHUTENIFHO IOrOBOpA JApPEHUs 3€MENBHOIO y4acTKa NMPUHLIMIIUAIBHBIM SIBJIS-
€TCsl TO, UTO BOBHMKHOBEHME, NIEPEX0]I U MPEKpalleHHue MpaBa COOCTBEHHOCTH Ha
HEABI)KUMBIE BEIIM MOJAJIEKAT rocyAapcTBEHHOU peructpauuu. [IpaBo cobcTBen-
HOCTU OJapsieMOr0 Ha 3€MEJbHBIM Y4acCTOK IO JOIOBOPY IAapE€HHs BO3ZHUKACT C
MOMEHTA BHECEHMS 3allMCH B EIMHBIN roCy1apCTBEHHBIN PEECTP IIPaB HA HEIBU-
KAMO€ UMYLIECTBO U cleJIoK ¢ HUM. Clie1oBaTesbHO, 10 MOMEHTA TOCY1apCTBEH-
HOM PErucTpalyy Nepexo]a MpaBa Ha y4acTOK JOTOBOP CUUTAETCS HEUCIIOIHEH-
HBIM, 4YTO 0O€cCHeuYMBaeT MpPaBO OAAPSEMOro OTKa3zaThCs OT Japa. Bmecte ¢ Tem,
YKIIOHEHHUE JAPUTEIId OT PErUCTPaLU CIEIKU SABIIACTCS OCHOBAHHMEM Ul IIPUHY-
KJICHUS €ro B Cy/1Ie0HOM MOPSJKE K COBEPIICHUIO IOPUANYECKU-3HAYUMBIX JIEHCT-
BUIA, HAITPaBJIEHHBIX Ha MIEPEXO0/1 ITPaBa COOCTBEHHOCTH K OJapsieMOMY.

K cymecTBeHHBIM YCIIOBUSIM JIOTOBOpPA JAPEHUSI OTHOCUTCSA €T0 IPEIMET.
JapuTtens 10MKEH MOMMEHOBATh UMYLIECTBO, KOTOPOE MEPENAECT WM HaMEpHUBa-
eTcs nepenarh B kauecTBe Aapa. OOemiaHue Mia NoJapuTh BCE CBOE UMYILECTBO
0€3 KOHKPETHOT'O yKa3aHHUsl Ha HETro BJIEYEeT HUYTOXKHOCTD cAesku. B norosope na-
pEeHMSI 3eMEIBHOIO Y4acTKa J0JKHO ObITh YKa3aHO MECTOIOJIOKEHUE yUacTKa, €ro
pa3mep, KaTeropusi 3€Melb, LEIEBOE Ha3HAYEHHE, KaJaCTPOBBIM HOMED, 34aHUS U
COOPY’KEHHUS, HAXOAIIMECS HAa HEM, a TaKXe, KTO SIBJISETCS COOCTBEHHHKOM yYa-
CTKa, 00s13aTENbCTBA CTOPOH B OTHOUIEHUH YYacCTKa U MpaBa TPEThUX JIUL.

OO0s13aHHOCTD MpeNOCTaBICHUsI NH(OPMALIMK B OTHOUIEHUH Y4acTKa MPsSMO
HE 3aKpervieHa B miaBe ['paxaanckoro kojuekca PO, mocBsmEeHHON JOTOBOPY Ja-
peHHns, OJHAKO, B CIlydae, €CIIM UMYILECTBY, KA3HU WJIM 310POBBI0 OJAPSIEMOI0O
OyZeT MpUYMHEH yuiepd B pe3yibTaTe COKPBHITUS MH(GOPMAIMU O CYIIECTBEHHBIX
XapaKTEPUCTUKAX 3E€MEJIbHOTO Y4YacTKa, OH BOpaBe TpeOOBaTh OT JApPUTENS BO3-
MenieHus yuiepOa. Jlannoe npaBo rapaHTupoBaHo cratbeid 580 I'paxkaaHckoro Ko-
nekca PO.

B ciydae, ecnu 3eMenbHBIM y4acTOK HaXOJUTCS B OOIIeH 101eBOM cOOCT-
BEHHOCTH, TO OTUYKJIECHHUE JIOJU B 1ap BO3MOKHO TOJIBKO C COIVIACUS BCEX Y4acT-

* Pemenne CoBeTckoro paifoHHOro cyza r. Bmagusocroka ITpumopckoro kpas ot 29 supaps 2014 r. mo
neny Ne 2-49/2014 [Onexrponnsiii pecype] : PocllpaBocynue. URL : https://rospravosudie.com (xara
obpamenus: 20.02.2015).
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HUKOB J10JI€BOI coOOCTBEHHOCTH. [Ip1 3TOM y4acTHUK BIIpaBe 1O CBOEMY YCMOTpe-
HUIO MOJAPUTh CBOIO JIOJII0 WIIM PACIIOPAIUTHCS €10 MHBIM 00pa3oM, ¢ COOJII0ICHH-
eM TpeOOBaHUM MPEAOCTABICHUS OCTAIBHBIM yYaCTHHKAM JI0JIEBOM COOCTBEHHO-
CTH MPEHMYIIECTBEHHOTO MPaBa MOKYIKH . OJHAKO JIOTOBOP AAPEHHUs MPEiCTaB-
asieT co0oit 6e3B03ME3THYIO CACIKY, HAIIPABICHHYIO Ha MEPEXO0/1 MpaBa COOCTBEH-
HOCTH K KOHKPETHOMY CYOBEKTY, CI€0BATEIbHO, OCTAIbHBIE YHACTHUKHU J10JEBOM
COOCTBEHHOCTH JIMIIEHBI BO3MOKHOCTHU NMPUOOpETEeHus 10JM. PacnpocTpaHeHHBIM
B Cy/leOHOM IpaKTUKE SIBISETCS OCHapUBaHUE JOTOBOPOB JapeHHs] HEIABHKHUMO-
CTH, HaxOJAIIMXCS B 001Iel cOOCTBEHHOCTH CynpyroB. OCHOBaHMEM AJIA IPU3HA-
HUA CIOEIKU HEACHCTBUTEIBHON BBICTYNAET OTCYTCTBUE COTJIACUSl OJHOIO W3 CYI-
PYrOB Ha OTUyXICHHE 00Ieil COOCTBEHHOCTH . PelleHHeM JaHHOH mpoOIeMbl
IPEICTaBISIETCS BbIACI J0JIH U3 00ILEro UMYIIECTBa.

3a4yacTyr0 MHAWBHYaJbHbIE TPEANPUHUMATEIN U IOPUIUYECKHUE JIUIIA IPH-
OeraroT K JapeHHIO HEIBMKMMOCTH B IIENISIX COXPAaHEHUS HMMYIIECTBa Ipu OaH-
KpoTcTBe. Hannuue y omKHMKAa HA MOMEHT COBEpPUIECHUS AApEHUS JOJITOB MEPEN
KpeauTopaMu, O€3BO3ME3THOCTh OTUYKIEHUS UMYILIECTBA, KOTOPOE MOIJIO OBITH
BKJIFOYEHO B KOHKYPCHYIO MAacCy, a TAKXKE COBEPIICHUE CIACIKU MEXYy KPOBHBIMU
POJICTBEHHUKAMH, MOYET OBITh PACIIEHEHO CY/IOM KaK 3J0YHOTpeOlIeHHE MPaBoM .
Crenkn napeHus HEABMKUMOCTH COBEPIICHHBIE B TEYEHUE 6 MECALIEB, ITPEAIIECT-
BYIOIIUX OOBSBICHUIO MHIWBUIYAIBHOTO MPEINPUHUMATENS WIH IOPUIUYECKOTO
JIMIA HECOCTOSITENbHBIM, U 33 CUET CPEJCTB, CBSI3aHHBIX C €r0 MpPeaNpUHUMATENb-
CKOIl AEATEIBHOCTHIO IPU3HAIOTCS HENCHCTBUTELHBIME . 110C/ICACTBIEM SBISET-
Csl BO3BpAILEHUE B KOHKYPCHYIO MaccCy 3€MEJIbHOTO YYacTKa B HAType.

OOpaienre o1apseMoro ¢ MoJAapeHHON BEIbl0, MPECTABISIOMEN ISl 1a-
puTelnsi O0JbIIYI0 HEMMYLIECTBEHHYIO LIEHHOCTb, CO3/atollee yrpo3y ee 0e3Bo3-
BpaTHOM yTpaThl, JaeT MpaBo AapUTENI0 TpeOOBaTh B CyA€OHOM MOPSIKE OTMEHBI
JIAPEHNs U BO3BPAILCHHS eMy Beln . OTIHIATENBHONR 0COOEHHOCTHIO 3EMITH SIBIIS-
eTCS € HeYHHUTOKIMOCTb .

Bmecre ¢ Tem, mosokeHusAMH 3eMeENbHOTrO Koxekca PP mpemycMmoTpeHO
IpeKpalieHle NpaBa COOCTBEHHOCTU B pE3yJbTaTe HapyIIEHHUs COOCTBEHHUKOM
IIPaBUJI MOJb30BAHUS 3€MENBHBIM YYACTKOM, BEAYLIEMY K 3arps3HEHUI0, UCTOILIE-
HUIO, Ierpajalii, NOpYe U YHHUYTOKEHHIO 3€MEJIb U TOYB. B 3TOM ciiyyae ydacTok

°Cr. 246 TK PO.

® Pemerie CoBeTckoro paifoHHoro cya r. Bmagusocroka IIpiumopekoro kpast ot 27 mapra 2013 roxa mo
nemy Ne 2-839/13 [Onextponnsiii pecypc] : PocllpaBocyaue. URL : https://rospravosudie.com (gara 06-
pamenust: 20.02.2015).

" Onpenenenne Apburpaxnoro cyga Caxatuackoil odmactr or 17 oxsi6ps 2013 roxa mo zemy Ne A59-
4102/2012 [Dnextponnsiii pecypc] : PocllpaBocynue. URL : https://rospravosudie.com (mata oOparie-
Hust: 20.02.2015).

80 mecocrosTensHOCTH (GaHKPOTCTBE) [DIEKTPOHHBIA pecypc] : (eaepanbHBIA 3aKOH OT 26 OKTAOPS
2002 1. Ne 127-®3 // CIIC «KOHCY/IBTaHT ILTIOCY.

°TL. 2 ct. 578 TK PO.

Kpaccor O. N. OcoGeHHOCTH 060pOTa 3eMeIBHBIX YIaCTKOB // POIIb 1OrOBOpa B PEryTHPOBAHHH 06LIIe-
CTBEHHBIX OTHOIIECHUH : MaTepHalbl HAYIHO-TIpakTHIecKor KoH(pepenmun. Capanck, 2000. 32 c.
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HOJUIEKUT U3BSATUIO U MpoJaxe ¢ MyOJMYHbIX TOpros. Bo3Hukaer Bompoc, BO3-
MOKHO JIM PACCMOTPEHHUE IMOHATHS O€3BO3BPAaTHOM YTpaThl Japa — 3€MEIbHOTO
y4acTKa, B KOHTEKCTE YHUUTOXKEHUS €ro IJI0I0OPOJHBIX CBOMCTB. TakuM 00pazom,
€CJIM JAPUTEIIb JOKAXKET, YTO XAJIATHOE OTHOIICHHE OAApSIEMOro BEJIET K YHUYTO-
YKEHHIO TTOYBBI B YACTHOCTH U 3€MEJIBHOTO y4acTKa B II€JIOM, OH BIIpaBe TpeOOBATH
OTMEHBI J]apa U Iepexo/ia npaBa COOCTBEHHOCTH.

JlapeHue 3eMeNbHBIX YYacTKOB XapaKTEpU3yeTcs psAIOM OCOOEHHOCTEW H,
KaK cieJcTBUE, TpeOyeT Oosiee UeTKOM 3aKOHOAATENbHON peryiameHTanuu. [lpuse-
JIEHHBIE MTPUMEPHI NPEICTABISIOT JUIIb MaTyl0 YaCTh CIOPHBIX CUTYallMii, BO3ZHU-
KAIOIIMX Ha MPAKTUKE B CBA3M C COBEPLIEHUEM CIEJIOK JTapeHUsi, U 3aCiIyKABAIOT
JNAJBbHEUILIETO U3YYEHUS.

A. A.T'ycesa,

cmyoenmka 5 Kypca

FOpuouueckoco uncmumyma
Braoumupckoeo cocyoapcmeennoco
yuugepcumema um. A.I. u H.I'. Cmo-
JIemo8bixX

AKTYyaJIbHbIE IP00JIeMbl KPeIUTOBAHHUS MAJIOT0 OM3Heca
B PAMKaX IrpaskKIaHCKOr0 3aKOHOAATeJIbCTBA

Majoe nmpeanpUHUMATEIbCTBO — 3TO BAKHBIN 3JIEGMEHT COBPEMEHHOU PpHI-
HOYHOM CHCTEMBI XO35IIICTBOBaHMS, O€3 KOTOPOTO COBPEMEHHAasi YKOHOMHKA U 00-
IIECTBO B II€JIOM HE MOTYT HOPMaJILHO CYIIIECTBOBATh U pa3BUBAThCA. B sKoHOMU-
YECKOM CJIOBApE TEPMUH MaJioe MPEANPUsATHE TPAKTYETCs Kak HEOOJbINoe Mpe-
npusiTue JI000M (PopMbI COOCTBEHHOCTH, XapaKTepu3yeMoe, PekIe BCero, orpa-
HUYCHHBIM YHCIIOM paboTHUKOB (0T 15 demomek B Toprosie ao 100-200 — B
MPOMBINJICHHOCTH) W 3aHUMaloIee KpaiiHe HeOOIbIIYIO 00 B OOIIEM IO CTpa-
HE, PErHoHYy, O0BbEME NEeATEITHHOCTH, SBISAIONMICHCS MPOQUIBHON Al TpeanpH-
STas

UYToOBI OBBICUTH TEMTIBI Pa3BUTHS U d(PPEKTUBHOCTH (HYHKIIMOHUPOBAHUS
Majioro 6m3Heca HeOOXOAUM eI KOMIUIEKC MEp, B YUCJIE KOTOPHIX (pHAHCOBO-
KPEAWTHBIE MEXaHU3MBI UTPAIOT HE TOCICAHIO pPOoib. [IpeAnpruHUMATENHCTBO
MOOMIM3yeT (PMHAHCOBBIE M TPOU3BOJCTBEHHBIC DPECYpChl HaceleHus. Mambiii
OW3HEC TPEACTaBIIICT HEMAJIbIi MHTEpEC Kak MPEAMET MPUIIOKECHUS KPEIUTHBIX
PECYpPCOB, a TaKXKe KakK MOTPEOUTENb Pa3IMYHBIX PO3HUYHBIX YCIYT KOMMeEpUe-
CKHX GAaHKOB®.

! PaiisGepr B. A., Jlososckwii JI. I11., Crapoxy6iesa E. B. CoBpeMeHHbI SKOHOMHYECKHI CIIOBAph. 5-¢
u3g., nepepad. u pom. M. : MIHOPA-M, 2007. 495 c. (b-ka cnoBapeit UHOPA-M).

baxmyno M. M. Maroe npeAanpuHUMATEeILCTBO B Poccun: cocTostHME, MPOOIeMBl, IEPCIIEKTUBEL. M. !
dunance! ¥ ctatucTuka, 2006. C. 156.
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B pa3ButhIX 3apyOe’KHBIX CTpaHax rOCYJapCTBO UCXOAUT U3 TOrO, YTO Ma-
JIbI OM3HEC SIBJISIETCS OCHOBOM SKOHOMUKH. VIMEHHO Malible MpeAnpusiTus co3zia-
10T Hanbosiee OIArOMpHUsITHBIE BO3MOXXHOCTH HAa HAYaJbHOM CTaAWH TMpPeINpHHU-
MaTeNbCKOU AesTenbHOCTH. CTUMYNIHUPYSI KOHKYPEHITUIO, Malblii OM3HEC Crocoo-
CTBYET MOBBIIECHUIO 3P(EKTUBHOCTH MPOU3BOJCTBA, 4, CIEAOBATEIBHO, PeaIbHO-
My O/IbEMY SKOHOMHUKH.

Kpeautsl umerot 0ombiioe 3HaueHHE A1 (UHAHCUPOBAHUS N1E€ATEIBHOCTU
MaJIOro MpearnpuHUMaTenbcTBa. K cokaneHuto, Ha CEerOAHSIIHUN JeHb OaHKU HeE
MOTYT YIOBIIETBOPUTH MOTPEOHOCTH CYOBEKTOB MAJIOTO MPEANPUHUMATEIHCTBA B
3a€MHBIX JICHEKHBIX CPEACTBaxX B MOJHOM oObeMe. JlelCTByIOIHEe HOPMATHUBHO-
MIPaBOBBIE AKThI B 00JaCTH OAHKOBCKOTO KPEAUTOBAHUS CYOBEKTOB Majioro OM3He-
ca Ha CErOAHSIIHUN J€Hb HE CIOCOOHBI PELIUTh MPOOJIEMY KpEAUTOBAaHUS Ipea-
IPUHUMATENbCKOM MHUIMATUBBL. JJig pelieHus JaHHOW MpoOJIeMbl HYXKEH KOM-
IUIEKCHBIN MOAXO0JI, KOTOPBIN MO3BOJUT CO3/1aTh MPABOBOM MEXaHM3M, CIOCOOCT-
BYIOILLIMI Pa3BUTHIO JAHHOTO HANPABJIECHUS KPEIUTOBAHUS Majoro Ou3Heca.

Ha mpoTsbkeHnn mociaeaHux JeT IPOUCXOINIl CTPEMUTENbHBINA POCT pa3Bu-
TUSL MAJIBIX MPEIIPUITHH, CHOCOOCTBYIOIIMI Pa3BUTHIO SKOHOMUKH Poccun. On-
HaKO OcTajach IMpobiieMa HelocTaTka (PMHAHCUPOBAHUS MAJIOrO0 NpearnpUHUMA-
TenbeTBa. 110 Mepe yBennyeHus! KOJIM4ecTBa MallbIX NPEeANpUsTU, CIPOC Ha Kpe-
JUTOBaHUE Majoro OM3Heca Takke Bo3pacTall. baHku Havanu pa3pabaTbiBaTh Mpo-
IpaMMBbl JJIs1 KPEIUTOBAHUSI MAJIOTO OM3HEca, peann3anusi KOTOPbIX TPUHOCKIIA UM
JO0XO/bl U YBEJIMYEHHE OOBEMOB AKTUBHO-TIACCUBHBIX OMNEpalMid. BONBIIMHCTBY
CyOBEKTOB Majioro Ou3Heca, OLICHMBAIOIIMX CBOW OM3HEC KaK YCTOMYMBBINA, HE
XBaTaeT CpelCTB Al pa3BuTHs. [IpuunHaMu, KOTOpblEe MOMEIIAIN TOMYyYUTh Kpe-
JIUT, Yallle BCEro SIBJISIFOTCS BBICOKHE IPOLIEHTHBIE CTaBKH, HEBO3MOKHOCTh Ipe-
JIOCTaBUTh 3aJI0T B TpeOyeMbIX OaHKOM O0BbeMax, a TaKKe HEBO3MOXKHOCTH Tpe-
JOCTaBUTh TpeOyeMble OaHKOM (PMHAHCOBBIE JOKYMEHTHI U CIMIIKOM KOpPOTKHE
CPOKM KpenuToBaHusa — nopsaka. Cpean xe pakTopoB, CACPKUBAIOIINX KPEAUTO-
BaHHE MaJIoro OM3HEca, peruoHaIbHbIe OAHKU Ha3bIBAIOT: HEMPO3PAYHOCTh OM3HE-
ca 3aeMILKKOB; OTCYTCTBHE HEOOXOIUMOro 00eCIeyeH sl M0 KpeauTam; Hempuem-
JIEMBII1 YPOBEHb COOTHOILECHHS «JOXOJHOCTb-PUCK»; OTCYTCTBHE JAHHBIX O Kpe-
JTUTHOW UCTOPHH.

KpenutoBanue Manoro OuM3Heca — CErMEHT KPEAUTHOTO pPbIHKA, IEUCTBU-
TEIbHO 00JIaAAI0OIMI MOLIHBIM MOTEHIMANIOM. [[0TpeOHOCTh B KPEAUTHBIX PECY]-
cax y MOTEHUHMAJbHBIX 3a€MILIKUKOB OYeHb Besinka. OJIHAKO MOKa MpearnpuHuMaTe-
JIM 3a4aCTYIO MPEIIOYUTAIOT Pa3BUBATHCA 3@ CUET COOCTBEHHBIX CPE/ICTB, HE BUS
CYILLIECTBEHHBIX BBITOJ B IPUBJICYEHUHN KpeauTa. Kpome TOro, MHOrue nmpocTo He
MOTYT B35ITh KPEAUT, MOCKOJIbKY HE yIOBJIETBOPSIOT )KECTKUM TpeOOBaHUSAM OaH-
KOB.

¥3apyukas H. C. Poib # MECTO roCyIapcTBa B COBEPIICHCTBOBAHNN HH(PPACTPYKTYPHI TIOLIEPIKKH MATO-
T'0 MPEANPUHUMATEILCTBA  JHC. ... KaH/. SKoH. Hayk : 08.00.05. M., 2008. C. 18.
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Onnoit U3 Hanbojiee BaXKHBIX MpoOjeM B cepe Masmoro OusHeca SBISCTCS
oTcyTcTBUE 3(DPEKTUBHOIO 3aKOHOAATENbCTBA. B HacTosiee BpeMs NEeWCTBYET
JMIIb OJIMH 3aKOH, MOJIHOCTBIO MOCBSIIEHHbIM Manomy OusHecy, — @3 PD ot 24
utoiist 2007 1. Ne 209-D3 «O pa3BUTHM MAJIOTO U CPEIHETO MPEATPUHUMATEIbCTBA
B Poccniickoii @eaepauun»“. Panee manoe npeanpuHUMATENBCTBO PETYJIUPOBA-
JIOCh B OCHOBHOM IOCTaHOBJICHUSIMU TIPABUTENIBCTBA, KOTOPBHIE YACTO MPOTHUBOpE-
y apyr aApyry. K Tomy ke JaHHbIe akThl PEryJupoBaliv JHIIb OTICIbHbIE BO-
npockl B cpepe manoro 6usneca. Herne aeiictByronuit @3 PO ot 24 utons 2007 T.
Ne 209-®3 nHe saBnseTcs HaIeKHOW MPaBOBOM 0a3z0il sl MOAMEPKKH MAajoro
NPEANPUHUMATENBCTBA 110 LEIOMY PSIIy IPHYKH.

Bo-niepBbix, oH Obul puHAT B 2007 roy U, €CTECTBEHHO, YK€ HE B MOJTHOU
Mepe OTBEYAET CETOJHSAUIHUM MOTPEOHOCTSIM MaJloro OM3HEca, B HEKOTOPBIX MO-
MEHTax OH ycTapedl.

Bo-BTOpPBIX, MHOTME HOPMBI 3aKOHA HOCST TaK Ha3bIBAEMbIA PAMOYHBIN, WIH
OTCBUIOYHBIN, Xapakrep. OHM HE UMEIOT MPSMOTO JAEHCTBUA, 00pa3ysl JHIIb Mpa-
BOBYIO OCHOBY /Il pa3pa0OTKHU CIELUUAIbHBIX 3aKOHOJATEIbHBIX U MHBIX HOpMa-
TUBHO-TIPABOBBIX AKTOB. B 4aCTHOCTH, B YKa3aHHOM 3aKOHE HEPEAKO BCTPEUAKOTCSA
¢dpas3bl 0 TOM, YTO TE€ WK UHBIE BOIIPOCHI PETYIUPYIOTCS «B HOPAIKE, yCTAHOBIICH-
HOM JICUCTBYIOIIMM 3aKOHOAATEIbCTBOMY. [lo3TOMY /UIsl peanu3anuu HOpM 3aKo-
Ha OpraHaMy HCIOJHUTEJIBHON BiIAacTU pa3palaThiBacTCs MHOXKECTBO IMOJ3aKOH-
HBIX aKTOB (MHCTPYKIIMI, TIPUKA30B, MHCEM, YKa3aHHI ), KOTOPbIE CUCTEMATUUYECKU
U3MEHSIOTCS, YTOUHSIOTCS, JOMOJHSIOTCS, U B CHIIy 3TOr0 NpPEANPUHUMATEISM,
0COOEHHO HAYMHAIOIIUM, TPYJIHO B HUX pa3o0paThCs, a TeM 00Jiee PyKOBOJCTBO-
BaTbCsl UMH.

B-TpeTpux, 1aHHBII 3aKOH IPOTUBOPEYUT PSLY 3aKOHOJATEIBHBIX aKTOB, B
qactHOCTH, BrommkerHOMy Kozekcy PO ot 31 mromst 1998 r. Ne 145-®3°. CornacHo
1. 2 cr. 17 3akona Ne 209-@3° dbunancupoBanue denepaibHON TPOTPaMMBI TOCY-
JApCTBEHHOW MOANEPKKHA MAJoro MpeAnpUHUMATENIbCTBA OCYIIECTBIIAETCS U3 (e-
JiepaibHOTO OrojkeTa. B TO e BpeMsi B COOTBETCTBUU CO CT. 78 M WMHBIX CTaTel
bromxernoro konekca P® u3 denepanpHoro Oromkera MOTYT (PUHAHCHPOBATHCS
TOJILKO (pefiepalibHble U pEervOoHalIbHBbIE IieseBble MporpaMmbl. [lockonbky mpo-
rpaMMbl OAJEPKKH MaJoro MpeAnpHHUMATENbCTBA HE UMEIOT CTaTyca LEIEBbIX,
TO UX (MHAHCHUpOBaHUE U3 (eAepaTIbLHOTO OIOKEeTa MPOTUBOPEUUT BrokeTHOMY
kozaekcy POD.

*Cm.: O pasBUTHM MANIOTO ¥ CPEIHErO IPEANPUHAMATETECTBA B Poccuiickoii Mexepamui : Benep. 3aKoH
ot 24.07.2007 Ne 209-®3 : pen. ot 28.12.2013 : ¢ u3Mm. u jgom., Bcryn. B cuiry ¢ 01.07.2014 // CIIC
«Koncynprantllmtocy.

> Bro/uKeTHBIH Kozieke Poccmiickoii Meneparmn ot 31.07.1998 Ne 145-33 : pex. ot 26.12.2014 : ¢ m3m. u
qor., Bety. B cuity ¢ 01.01.2015 // CIIC «KouncyasTantlLoocy.

°Cm.: O Pa3BUTHU MAJIOTO U CPEHEr0 NpeAnpuHUMaTenbcTBa B Poccuiickoit denepanuu : deaep. 3akoH
o1 24.07.2007 Ne 209-®3 : pen. ot 28.12.2013 : ¢ u3Mm. u go., Bcryil. B cuiy ¢ 01.07.2014 // CIIC «Kon-
cynbTanTllmocy.
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Hcxong 13 BBIIECKA3aHHOTO, CYHIECTBYET HEOOXOIUMOCThH pedopMupoBa-
HUS 3aKOHOJATENIbCTBA B cepe Manoro 6uzHeca. HeoOxonum oMH 3aKOH, UMEIO-
A OCHOBOMOJIATAOIIAN XapakTep W JOIMOJHAIOIINAN €ro KOMIUIEKC IMPAaBOBBIX
aKTOB, PETYJIUPYIOMNUX OTACIBbHBIC CPEPHl MEATeTLHOCTH Majoro OM3Heca, T.C. B
OCHOBE JIOJDKEH CTOSITh 0a30BBIA aKT O MajoM Ou3Hece, a UMeHHO DeaepanbHbIi
3akOH «O pa3BUTUH MAJIOTO M CPEIHETO MNpeANpUHUMATENbCcTBAa B Poccuiickoii
®denepanuny», a yKe Ha €ro OCHOBE 1I€JIECO00PA3HO U3/IaTh MO3aKOHHBIE aKThI MO
KOHKPETHBIM BOIPOCAM MaJloro Ou3Heca, B TOM YHCIE O €ro rocyJapCTBEHHOM
MOJICPKKE, KPEIUTOBAHUH U T. 1. IMEHHO TakoW CTpAaTeruu pa3BUTHS 3aKOHOA-
TEJIbCTBA O MaJIOM OM3HECE MPUICPKUBAIOTCA Pa3BUThIC 3apyOekHbIE CTpaHbl. B
yactHocTH, B CIIIA mpaBoBasi mojaaepKa MajblX U CPEIHUX MPEANPUITUNA OCY-
IIECTBIISIETCS HA OCHOBE MakeTa u3 70 3aKOHOB',

K HemoctatkaM mpaBoBOro peryiupoBaHus GUHAHCUPOBAHUS U KPEAUTOBA-
HUSI MaJIOTO OM3HECa MOKHO OTHECTH M Pa3pO3HEHHOCTh HOPMATHUBHBIX aKTOB, OT-
HOCSIIUXCS K Pa3jIMyHbIM OTPAaCisAM M MOJ0TpaciiaM npaBa. B wacTHocTH, HOpMa-
MU TPAKJIAHCKOTO 3aKOHOJIATENIbCTBA PETYJIUPYIOTCS Takue popMbl (PMHAHCUPOBA-
HUSI U KPEIUTOBAaHMS, KaK OAaHKOBCKOE M KOMMEPUECKOE KpeauTOBaHHE, (PaKTo-
pUHT, (ppaHYaW3UHT, JU3UHT U T. J. BIOMKETHOE 3aKOHOJATEIBCTBO PETYIUPYET
penocTaBiieHue cyocuauii, CyoBeHIIUM, OI0/KETHOTO KpeauTa u T. A. Hanorossim
3aKOHOAATEIBCTBOM PETYJIUPYETCS MPEIOCTABICHHE HAIIOTOBBIX erm/ITOBB.

HecoBepiiieHCTBO (PHAHCOBO-KPEIUTHBIX MHCTUTYTOB B HAlllel CTpaHe, U B
MEePBYIO ouepelb OAHKOBCKOTO KPEAUTOBAHUSI, HETATUBHO CKa3bIBACTCSI HA Pa3BU-
TUU POCCHUICKOrO MpEeANPUHUMATENIbCTBA. Takoe MOJIOKEHUE OOBIACHSIETCS TEM,
yTO0 B POCCHM B yCJIOBHSIX PHIHOYHOM IKOHOMHKHU CIIUIIIKOM Maja MpakTHKa OaH-
KOBCKOT'O KPEJAUTOBAHMS, B TO BpeMsI KaK B Pa3BUTHIX 3apPYOEKHBIX CTpaHaX B ATOU
chepe CyIIecTBYIOT BEKOBBIC TPAIUIIUH.

. A. leMbsIHY€HKO,
acnupanmia
ropuoudeckuti paxyromem FODPY

IIpaBoBasi npupoaa 3aJ10ra HCKJIKYUTEILHOTO0 MPaBa

BerynuBiias B 3akoHHyto cuiny 1 siuBapst 2008 roga yacte uerBepras ['paxk-
naHckoro kojaekca P® crateamu 1232 u 1233 okoHYATENBHO YCTpaHWIA MHOTO-

"PyHoB A. B. CHCTeMBI TIOIIEP/KKH M PasBHTHS MAJIOro 6usHeca 3a pyGexom / mox pen. A. B. Pyropa.
M., 2003. C. 32.

8 M6amosa JI. T. duHAaHCUPOBAaHUE M KPEIUTOBaHUE Majoro Om3Heca B Poccuu: mpaBoBBIEe acCHeKThHI. M. :
«Bonrepc Kimysep», 2006. C. 26.
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YHCIIEHHBIE CHOPBI MO IMOBOJIY BO3MOHOCTH 3JI0Ta HCKIIFOYUTEIBHOTO HpaBal.
Ho Ha 3TOM pa3BuTHE 3aKOHOAATENBCTBA O 3AJIOTE€ UMYIIECTBEHHBIX MPAB U TAKOM
WX BHJIEC, KaK UCKJIIOYUTEIbHBIE MTpaBa, He 3aBepuimioch. 1 utons 2014 roga Dene-
paibHBIM 3aKOHOM OT 21 mexabpst 2013 T. Ne367-®3% 3akon «O 3amore» GblT OT-
MEHEH, a MOJIOKEHHUS O 3aJ0re, COAEp KAIMECs B 4acTH MEPBOM I'pakaaHCKOro
kojekca P®, 3HauuTENbHO pacmivpeHbl. JlJIsi HAIIEro UCCIEAOBAaHUS MPHUHSTHE
YKA3aHHOT'O 3aKOHA SIBJISIETCSI HECOMHEHHO BA)KHBIM, TAK KAK OCHOBHOM €T0 LIEJBIO
MOET OBITh TIPU3HAHO OOJiee JAETANTBHOE MPABOC PETYIMPOBAHKE 3aJ70Ta UMYIIIe-
cTBEHHBIX npas. HeoOxonnmo otmeTuTs 1 denepanbHbiil 3akoH ot 12 mapra 2014
r. Ne 35-®3 «O BHECEHHM M3MEHEHUW B YacCTU IEPBYIO, BTOPYIO U YETBEPTYIO
I'paxxnanckoro koxekca Poccuiickon @denepauuu U OTACIbHBIE 3aKOHOAATEIIbHBIE
akThl Poccuiickoi CDeL[epauHH»3, KOTOPBIN BCTYMWI B 3aKOHHYIO CHITy | OKTSOps
2014 roma. OtiM 3aKOHOM BHIEPBBIE B UCTOPUH POCCHUMCKOTO 3aKOHOATEIHCTBA
ObLJIa BBEJICHA CTAThsl, IOCBAIICHHAS! HETIOCPECTBEHHO 3aJIOTy HMCKIIOUUTEIbHBIX
npas (ctatbs 358" 'K PO).

JIJ1s1 IOJTHOTO MOHUMAaHUs 3aJI0Ta UCKIIIOUYUTENIBHBIX MpaB HEOOXOIUMO 00-
paTUTBCS K TEOPHUH TPAXKIAHCKOTO MPaBa U Pa3pelInTh BOIPOC O MPABOBOW MpU-
poae caMoro 3ayora. SBISIETCS JU 3aJI0T BEIIHO-IIPABOBBIM MHCTUTYTOM WJIU EMY
npucyia o0si3aTeIbCTBEHHAS TPUPOIa?

Ecnu mpu 3anore Bemieil it Hac HauOoliee TPEANOYTHTENIbHA BEIIHO-
MpaBOBasl KOHIIENIHUSA, TO B ClIy4ae C 3aJJOTOM MUMYIIECTBEHHBIX MPAB HE BCE TaK
0JIHO3HA4YHO. B 3TOM CcBsI3u coryiacuMcsi ¢ X0oXJ0BbIM B. A., KOTOpBI cUUTAET, YTO
«0COOBIE TPYAHOCTH JOCTABJISIOT CMEXKHBIC WM MOTPAaHUYHBIE CUTYAI[UU: HAMPHU-
Mep, TOJIbKO Oblja TOCTPOEHA KOHIIEMIIUS CYITHOCTHOM CBSI3U 3aJI0ra C BEIIHBIMU
MPABOOTHOIICHUSIMH, KaK MPAKTHUKA, U OMMOHEHTHI 3a/1aBaJId BOIMIPOC: a KAaKUM 00-
Pa3oM B 3TY KOHIIEIIIUIO MOXKET OBITh BITUCAH 3aJ10T npaB»4.

[Io Bompocy 0 mpaBOBOM MNPHUPOAE 3aJ0ra MMYIIECTBEHHBIX MPAB MOYKHO
BBIJICJIUTH JIBE OCHOBHbIE KOHIENIMU. COrIacHO MEePBOM KOHUEMIUU 3QJI0T BEILIEH
U 3aJI0T TIpaB UMEIOT €MHYIO TTPABOBYIO MPUPOAY (BEUIHYIO WM 0053aTeIbCTBEH-
HYI0), COIJIaCHO BTOPOM MPaBOBOM PEXKUM 3aJ10Ta IIpaB U 3aJI0ra BEIIe pa3iinyeH.
B 1O e Bpemsi, Kaxk1asi KOHUENIUS MOAPA3AEIACTCS Ha CAMOCTOSITEIbHBIE TPYTI-
nbel. PaccmotpuM ux mogpoOHee.

1. 3amor Bemied W 3aJI0T TIpaB UMEET SAUHYIO 0053aTeIbCTBEHHO-TIPABOBYIO
npuponay. JlaHHas Teopusi OCHOBBIBAETCS Ha OTPUI[AHWU MPU3HAKOB 3aJ0ra Kak
BEIIHOTO TpaBa. Tak, aBTOPbI yTBEPKAAJIM, YTO MPABO CIIEIOBAHUS MPUCYIIE U
BEIIHBIM, U 00s13aTE€JIbCTBEHHBIM IIpaBaM; IIPU UCIOJIH30BAHUN BUHIUKAITMOHHOTO
M HEraTOPHOr0 MCKa 3aJIorojiep>kKaTejib UMEET MPaBO HE HA caMy BElllb, a Ha €€

1C3 PD. 2006. Ne 52 (1 1.). Ct. 5496.

2 DenepanbHblii 3akoH oT 21 nexabps 2013 r. Ne 367-03 «O BHeCeHHH H3MEHEHHMH B YacTh nepsyro I'pa-
XKJJAHCKOro Konekca Poccuiickoil denepanuy U MPU3HAHUK YTPATUBIIUMH CUITY OTAEJBHBIX 3aKOHOJIA-
TEJIbHBIX aKTOB (ITOJIOKEHUM 3aKOHOIATENIbHBIX akTOB) Poccuiickoit deneparuny» / C3 PD. 2013, Ne 51.
Cr. 6687.

8 Cobpanmne 3akoHomarenscTBa PO, 2014, Ne 11, Cr. 1100.

*Xoxios B.A. OGecriedeHne HCTOTHEHMs 00s3aTelbeT / yueh. mocobue. Camapa, 1997. C.11.
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cTomMocTh . KpoMe TOro, cpeay apryMeHTOB Ha3bIBAIOCH TO, UTO M B I'paxiaH-
ckoM kojekce 1964 rona, u B yactu nepBoit ['paxknanckoro kojaekca PO 3anor Ha-
XOMHUTCS B Pasene «00A3aTeNbCTBEHHOE MPaBo»’. B IOMONHEHNE K yXKe Ha3BaH-
HBIM apryMEHTaM CTOPOHHUKOB 0053aTe€IhLCTBEHHO-TIPABOBON MPHUPOIBI 3aJI0Ta,
HEOOXOJAMMO OTMETUTH, YTO JOCTATOYHBIX JOBOJOB IO TOBOIY HEOOXOIUMOCTH
€IMHCTBA 3aJI0Ta NpaB U Bellel He npuBoautcs. Tak, Hanpumep, A. C. 3BOHULIKUN
JUIIb YKAa3bIBa€T, YTO OTPHUIIAHUE €QUWHCTBA MPUPOJbI 3aJOTOBOrO IMpaBa paBHO-
CUJIBHO OTPHUIAHUIO 3aJI0Ta KaK IOPUAUYECKOr0 MHCTUTYTa . CYUTaeM, 4TO Takas
TEOpHUsI HE CTIOCOOHA OOBSICHUTH OCOOEHHOCTH 3aJI0ora, KOr/a €ro MpeaMeToM BbI-
CTyHAaeT BElllb.

2. 3anor — BEUIHO-NPABOBON MHCTUTYT, a UMYILIECTBEHHBIE MpaBa MpeaMe-
TOM 3aJI0Ta SIBJISITECSI HE MOryT. IMyIlleCTBEHHBIE MpaBa B JAHHOM CJIy4dae mpezjia-
rajoch nepenaBarb nocpeactsom neccuu. B. Ctpykros nucan o Hux: « Tak Ha3bl-
BAaE€MbI€ LIECCHOHHBIE TEOPUU IO BOMIPOCY O 3aKJaJ€ JOITOBBIX TpPeOOBaHUU MOJ-
Pa3IeIAIOTCS HA TEOPHH PA3TMYHOTO POJA IIECCHI»”.

CyTh TEOpUM YCIOBHOW LIECCHM B TOM, YTO IPHU 3aJI0T€ UMYIIECTBEHHOIO
[IpaBa NPOUCXOAUT €ro YCTYIKa, BCTYNAIOMAs B CHIY B CIIydyae HEUCIOJHEHUS
o0ecreynBaeMoro 3ajJoroM oosizarenbeTsa. OQHAKO €CIM LecChs BCTYHAaeT B CUILY
IIPY HEUCTIOJHEHUU 00s3aTeIbCTBA, CJIEI0BATEIBHO, 10 €r0 HEUCIIOJHEHUS HUKa-
KHUX MPaB HAa UMYIIECTBEHHOE MPABO y 3aJIOTOepKaTesst ObITh HE JOJKHO, TAKXKe
KaK y 3ajorojaTelis Mociie HeucnoiaHeHus: uMm oOs3atenbcrBa. Cratbu Kopgekca
CBUJIETEIBCTBYIOT 00 oOpatHoM. Tak, Hanpumep, B ctatbe 334 I'K PD rosoputcs
O TOM, YTO €CIIM TpH OOpaIIeHHH B3bICKAHUS BBIpYYEHHasi cymMma OYJEeT BHIIIE
CTOMMOCTU OOECIIEYEHHOTO TPeOOBaHUS, Pa3HUIIA JOJIKHA BO3BPATUTHCS 3aJI0TO-
JATEIIO.

CornacHoO TeopuM OTPAHMYEHHOM LECCUU IPU HCHOJIb30BAaHWHU B KAYECTBE
MpeIMETA 3aJI0ra UMYIIECTBEHHBIX MIPaB MEKIY CTOPOHAMHU JOJHKHA 3aKII0YATHCA
caenka neccuu. Ilpu 3amore oCymecTBIsSETCsS YCTyIKa 3JI0)KEHHOTO IpaBa 3ajio-
TFOAECPKATEN0 C OTPAHUYEHUEM €T0 B BO3MOKHOCTH PACIOPSKATHCS MPEAMETOM
3ajI0Ta U 0053aTEeIbCTBOM COBEPILEHHUS CACIKUM OOpaTHOW LECCUU MPU MCHOJHE-
HHUH 00s3aTeIbCTBA . [ IaBHEIH MHUHYC JaHHOW TE€OPUHU IPEXKIE BCErO B TOM, YTO
OHa HE paccMaTpPUBAET MpaBa 3aJ0T0JAaTellsl Ha 3aJI0KECHHOE IPABO, KOTOPBIE OH
MOKET OCYIIECTBUTH JI0 CBOETO HEUCITOJIHEHHSI 0053aTeNIbCTBA.

B cooTBercTBUM C TeOpUEH KOHCTUTYTHBHOM CYKLECCHM IIPU 3aJI0T€ UMY-
IIIECTBEHHOTO TTpaBa 00pa3yeTcs Hapsay ¢ UMYIICCTBEHHBIM ITPaBOM 3aJI0TOJaTeIs
HOBOE, 00JIee OTPaHUYEHHOE MPABO Ha 3aJI0’KEHHOE TIPABO Y 3aJI0TOIepIKATETIS.

® ITeisiackuii . 3amor mo puMckoMy npasy. Bapimaga : Tum. C. Onsre6pansa, 1872. C. 30-32 ; Aunen-
koB K. H. Cucrema pycckoro rpaxkaaHckoro mnpaea: B 6 T. 3-e u3a. nepecmotp. u jomn. CII6. : Twum.
M. M. CracroneBnua, 1910. T. 1 : Benenue u obmas yacts. C. 305 ; Meiiep . U. Pycckoe rpaxnan-
ckoe npaso. 3-¢ u3a. ucnp. M. : KoncyneranT mimtoc ; Craryt, 2003. C. 439.

® Cm., Hanp.: Hoeurkwit U. B., JIyui JI. A. OGuiee ydenne 06 obs3atenserax. M., 1950. C. 294,
"3ponmmxuii A. C. O 3anore o pycckomy npasy. Kues : Usnanue kamkHoro marasuna H. 5. Orno6uma,
1912. C. 212.

8 Crpykros B. O 3aknaze nonrossix TpeGosanmit. CII6., 1890. C. 116.

®Bemast O. B. 3aJ10r HMYIECTBEHHBIX TIPaB : aBTOped. IHC. ... KAHI. Fopr. Hayk. M., 2006. C. 7.
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Takum 00pa3omM, TEOpUH, OTCTAWBAIOUINE E€IMHYIO BELIHO-IPABOBYIO JIMOO
00513aTeTLCTBEHHO-TIPABOBYIO MPUPOTY 3aj70ra IpaB U BEIIeH, coaepkaT 00JbIIoe
KOJIMYECTBO CHOPHBIX aprymeHToB. [loaTOMy HEOOXOAMMO paccMOTPETh KOHIIET-
UM O JIBOMCTBEHHOW MPUPO/IE 3aJI0Ta.

[TepBast rpynmna TEOPETUKOB CKIOHSETCS K BBIBOJY O TOM, YTO 3aJIOT MpaB U
3aJI0T Beled coyeTaeT B cebe OJHOBPEMEHHO 0053aTelIbCTBEHHO-TPABOBLIE U
BEILIHO-TIpaBOBbIE d1eMeHThl. B cBoe Bpems B. K. Palixep nucan, 4ro Bo Bcex or-
PAaHUYEHHBIX BEIIHBIX IPaBaxX CYIIECTBYET OTHOCHUTENbHBIN 3J€MEHT — CBsI3b 00-
JlafjaTeNss OrPaHHYCHHOTO BEIHOTO MpaBa M coOcTBeHHHKA' . TakuM 06pasoM,
CTOPOHHHUKH TE€OPUHU CUHUTAIOT, YTO MEXKAY 3aJIOrOJATENEM M 3aJOTOAEpKaTEIEM
CYILIECTBYIOT 00s3aTEIHCTBEHHO-TIPABOBBIC OTHOIIEHUS, 2 MEXIY 3aJI0TOJIepKaTe-
JIEeM U TPEThUMH JHUIaMU — Bel[HOe MpaBo. OTHOCHUTENHHO TJIaBHOIO BOIPOCA O
IPaBOBOM MPHUPOJIE MpaBa 3aJ0roiepxKaTeis Ha MPEAMET 3aJ0ra OTBETa HE JTaeTCs.
Bbonee Toro, He OOBACHSETCA TaKXKE U TO, B UEM BBIPAXXEH BEIIHO-TIPABOBOM 3Jie-
MEHT B 3aJI0T€ UMYIIIECTBEHHBIX MPAB.

Ha nam B3rsia, Hanbosee 0ObeKTUBHOM U COOTBETCTBYIOIIEH COBPEMEHHO-
MYy POCCUHCKOMY 3aKOHOJATENbCTBY SIBISECTCS TEOPUSI KOHCTUTYTUBHOTO IPaBO-
IIPEEMCTBA, COIJIACHO KOTOPOM IMpaBOBas MPHpPOAA 3ajora 3aBUCHUT OT OOBEKTa,
BBICTYNAIOIIETO MPEAMETOM 3anora. Tak, 3aJIor Bellel MPU3HAETCS BEIIHBIM IMpa-
BOM, 4 3aJI0T HMYIIECTBEHHbIX HPAB - 00S3aTeIbCTBEHHBIM . [IpH 5TOM CyIIecT-
BYET €JIMHCTBO 3ajI0ra IpaB U Bellel, KOTOpOE OCHOBBIBAETCSA HE HA O0IIel mpaBo-
BOHM MpHpoJie, a HA €IUHOM IIeJIM 3ajora — Ha O00eCreYeHNH WCIIOTHEHHsS 00s13a-
TeIbCTBA JOJDKHUKOM. B cBs3u ¢ 3tum cormacumcs ¢ I'. JlepaOyprom B TOM, 4TO
«3aJI0T B OOIIUPHOM CMBICIIC XapaKTEPU3YETCs CBOEH 1ENbI0 U, TOA00HO JTapEHUI0
WJIU Ja4e MPUIaHoro, MPeICTaBiIseT OOIIM XapakTep, KOTOPbIA MOTYT MPUHUMATh
Pa3HOO6PasHbIe 10 CBOEMY 3HAUYCHMIO CACIKH» ~. KpoMe TOro, mociemoBaTen
JAHHOM TEOpUU YTBEPKIAIOT, YTO MPABO, BO3HUKAIOLIEE y 3aJ0r0/IepKaTeNs Npu
3aJIoTe SIBISIETCS] MPOU3BOJAHBIM (JJOUEPHUM) MO OTHOILICHUIO K TIPaBy 3aj0rojaTe-
Js. HA Beub JIMOO mpaBo (MAaTEpPUHCKOE MPABO), MTOATOMY OHO JIOJHKHO 00J1a/aTh
TEM K€ XapaKTepoM, 4TO U MaTtepuHcKoe npaBo . CoBpeMeHHbId TUBUIUCT D.0O.
borateipeB O0TMEUaeT, YTO «3aJ0roAepKaTesib MOJy4aeT MPaBO KOHTPOJIUPOBATH
JIEUCTBUS 3aJI0T0/1aTeNsl, Kacaromrecs: Cy1b0bl 00€CIeunBaroOIero mpasa, 0JIHAKO
OH HE CTAHOBHTCS [PABOMPEEMHHUKOM B CTPOTOM CMBICIIEN .

0 Paiixep B. K. AGCOMOTHBIE W OTHOCHTENbHBIE MpaBa (K MpoOieMe JeIeH s XO3MiHCTBEHHBIX TpaB). B
0COOCHHOCTH MPUMEHHUTEIBHO K COBETCKOMY mnpaBy // BectHuk rpaxmanckoro npasa. 2007. Ne 2 // CIIC
Koncynsrant ITmroc.

" Bapon 0. Cucrema puMCKOro rpaxaanckoro mpasa. Ku. 2 : Brmanenne ; Ku. 3 : Bemmsie npasa. 3-e
uznanue. CII6., 1908. C. 134 ; I'paxxnanckoe npaso / Butpsuckuii B. B. [u ap.] ; ots. pea. E. A. Cyxa-
HOB. M. : Bonrepc Kiysep, 2004. T. 2. IToxytom 1. C. 118-119.

"2 3gonumknii A.C. Yka3. cou. C. 202.

3 Kpamenunnnkos E. A. 3aMeTKi 0 KOHCTHTYTHBHOM IpaBorpeeMcTBe // BelHsle mpaBa: CicTeMa, co-
JIep)KaHue, MpUodpeTeHue : ¢0. HayuH. TpyIoB B yecThb mpod. b. JI. Xackensbepra / mox pexa. J. O. Ty3o-
Ba. M., 2008. C. 83.

“Boratsipes ®. O. O CyIHOCTH 3a0ra HMYLIECTBEHHBIX mpaB // JKypHan poccumiickoro mpasa. 2001.
Ne 4. C. 92.
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Takum 00pa3om, 3aJ0T UMYIIECTBEHHBIX MPaB U 3aJIOT BEUICH UMEIOT elH-
HYI0 IIPaBOBYIO IPUPOLY, TaK KaK OHU MPECIECAYIOT €AUHYIO 1N (BO3MOKHOCTh
o0paTUTh B3BICKAHUE Ha 3aJI0)KEHHOE MMYIIECTBO MPH HEUCIOTHEHUHU 00s3aTeNb-
CTBa), MPEAMETHI 3ajJora SIBJISAIOTCS BHJIAMH UMYILECTBA U OOJaJAOT €IMHBIMU
npu3Hakamu. [Ipu 3TOM 3aor Bemiel sBJIETCS BEIIHO-IPABOBBIM, a 3aJIOI UMY-
IIECTBEHHBIX IIPaB — B OCHOBHOM, 0053aT€JIbCTBEHHBIM.

Ternepp paccMOTPUM HENOCPEICTBEHHO MPABOBYIO MPHUPOY 3aJI0TA UCKIIFO-
YUTEIBHBIX IIpaB. HecMOTps Ha TO, YTO UCKIIOYUTEIBHBIE ITPaBa, KAK Mbl BBISICHU-
T paHee, SIBISIOTCS Pa3HOBUIHOCTBIO UMYIIIECTBEHHBIX MIPAB, 3TO COBEPILICHHO HE
03HAYaET, YTO 3AJIOT UCKIIFOUUTENBHBIX MPAB TaK K€, KaK U 3aJI0T UMYIIECTBEHHBIX
npaB, ABJISIETCS 00s513aTEILCTBEHHO-TIPABOBBIM MHCTUTYTOM. B 11e510M, B 1opuanye-
CKOM JIUTEpPAType BOMPOC O MPABOBOM MPHUPOJIE 3aJI0Tra MCKIIOUYUTEIBHBIX MPaB
MpaKTUYECKH He uccienyercsa. HekoTopble ydyeHble OTOKIECTBISIOT 3aJI0I UMY-
IIECTBEHHBIX MPaB C 3JI0MOM HCKIIOYUTENBHBIX IPAB U TOBOPST, YTO 3aJI0T CIETY-
€T pa3JeisaTh Ha 3aJ0T BEIIEW W 3aJI0T UHBIX MMYIIECTBEHHBIX OOBEKTOB, HE SIB-
JSIOIIMXCS BEUIaMH, IIPU 3TOM IEPBBII ABIISIETCS BEIIHBIM 10 MPaBOBOW MPUPOJE,
a BTOPOIi — 003aTeNbCTBEHHBIM . 3aKOHOAATENb B M. 3 CT. 358.18 ®3 Ne 53-03
ot 12 maprta 2014 roa roBOpUT 0 TOM, YTO 3aJIOT UCKIIFOUUTENBHOTO MIpaBa Ha pe-
3yJbTaT MHTEJUIEKTyAIIbHON JESTEIBHOCTH WIM Ha CPEACTBO MHIAMBHIyAIH3ALUN
peryupyercs o0IKMU MOJIOKEHUSAMHU O 3aJI0Te, a 3aJI0T MIpaB 0 I0TOBOPY 00 OT-
YYy)KJECHUU MCKIFOYUTENBHBIX [IPaB U IO JMIEH3NOHHOMY JIOTOBOPY PETYJIHPYETCS
MOJIOKEHUSIMU O 3ajiore 0053aTeIbCTBEHHBIX MpaB. OJHaKO yKa3aHHas HOpMa He
CBUJIETENBCTBYET O NPU3HAHUH 3AJI0TA UCKIIFOUUTENIBHBIX IPAB BELIHBIM IIPABOM.

B noarBepxneHre JaHHOTO BBIBOJA LieJecOo00pa3HO MPUBECTH KOHIIETILIHUIO
KOHCTUTYTUBHOTO TNpaBonpeeMcTBa. Kak oTMmeudanoch paHee, HCKIOYUTENbHOE
MpaBo, SBJIASCH MPABOM MMYLIECTBEHHBIM, HE OTHOCUTCA K BEUIHBIM U 00s3aTelb-
CTBEHHBIM MpaBaM. MckitountenbHOe MpaBo — MpaBo abcomtotrHoe. [lockombky
KOHCTUTYTUBHO NPHUOOPETEHHOE MpaBo (MPaBO 3aJIOTOAEpKaTeIsl HAa HCKIIOYU-
TEIbHOE MPABO) MPOU3BOJHO OT MPABOBBIX BO3MOKHOCTEH, MPUHAAJIEKAIINX HO-
CUTEJII0 MAaTEepPUHCKOTO IMpaBa (CaMoO UCKIIOYUTEIBHOE MPaBo 3aJI0rojaTens - mpa-
BOOOJIaIaTelNsl), OHO UMEET TOT ke OOBEKT U 00JaaeT TEM K€ MPaBOBBIM Xapak-
TEPOM, YTO U MAaTEpUHCKOE MpaBo. TakuM 00pazoM, 3aJ0T UCKIIOYUTENbHBIX MpaB
HE MOXET OBbITh MPU3HAH HU BEIIHO-IPABOBBIM MHCTUTYTOM, HU 0053aTEIbCTBEH-
HO-TIPABOBBIM. 3JIOT UCKJITIOYUTENIbHBIX MPaB — a0COJIOTHBINA MO CBOEH MpPaBOBOU
npupoze. B cBs3u ¢ 3TUM, HE MOXKEM COIJIACUTHCA C aBTOPAMM, KOTOPBIE YTBEP-
KJAK0T, 4YTO IIPaBO 3aJ0ra B OTHOIIEHUH HCKIIFOUUTENBHBIX MPaB OJHO3HAYHO MpPH-
3HaTh a0COJIIOTHBIM HEJb3sl, TAK KaK B HEM IMPHUCYTCTBYIOT 00s3aTebCTBEHHBIC
OTHOIIEHHUS MEXTy 3aI0TOAATENEM U 3a70T0Iep/KATeIeM .

Yro kacaercs (GOpMYIMPOBKU 3aKOHOAATENS O MPUMEHEHUU OOMIMX IOJIO-
KEHUHN O 3aJI0Te K 3aJI0Ty UCKIIOUUTEIBLHOTO MpaBa, CYUTAEM, UYTO €€ IMOSBICHUE

B Cm., Harnp.: MapkoBuuk H. P. TIpaBoBas npupo/ia 1 MoHsITHE 3aJ10ra UMYIIECTBEHHBIX TpaB // HaydaHo-
npaktuueckuit xypaai «IIpaso.by». 2012. Ne 3. C. 10.

*Cwm, Hamp.: Mensene C. B. IIpaBoBoe perynnpoBaHHE OTHOIICHHA, CBS3aHHBIX C 3aJI0TOM HCKITIOIH-
TeJbHBIX IPaB : aBToped. AuC. ... KaHa. opul. Hayk. M., 2012. C. 9-10.
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00yCIIOBJIEHO OTCYTCTBUEM JOCTATOYHOU Cy/neOHOM MpakTUKW B AaHHOU cdepe, a
TaK)K€ HOPM, CIEHHUAIBHO PETYIHPYIOIIUX a0COJIOTHBIN 3aJI0I UCKIFOYUTEIbHBIX
npas.

C. H. Imutpuesna,

cmyoenmka 2 Kypca
UIOU (¢p) AT'Il PD

IIpodeMa 00beKTUBHOI 0TBETCTBEHHOCTH B I'PAKIAHCKOM TpaBe:
MyTH pelleHus

NHCTUTYT TpakIaHCKO-TIPAaBOBOM OTBETCTBEHHOCTHM B CHUCTEME YaCTHOIO
npaBa sBISIETCS OAHUM W3 (yHIaMeHTalbHbBIX. B oOmiell teopun mpaBa o0s3a-
TEJIBHBIM YCIIOBUEM IOPUAUYECKONW OTBETCTBEHHOCTH IPU3HACTCA BHHA JIMLA.
«IIpyHIUIT FOPUIUYECKON OTBETCTBEHHOCTH 3a BUHOBHOE NIESIHUE — JOCTHIKEHHUE
LIMBUJIM3ALMH, OOLIECTBEHHON M IPAaBOBOM MBICIIH, @ OTKa3 OT HEro BEAET K Hapy-
IICHHIO IPHHIIAIA CIIPABEUTHBOCTH .

Konctutynmonnsiii cyn PO B cBOEM NMOCTaHOBIEHUHUCAENAT BBIBOJ O TOM,
YTO «HAJUYHUE BUHBI — OOLIUI M OOIIENIPU3HAHHBIA PUHIUI IOPUIUIECKON OTBET-
CTBEHHOCTH BO BCEX OTpACIAX IPaBa, U BCSIKOE HCKIIOYEHUE U3 HEro JOJDKHO
OBITh BBIPAYKEHO MPSAMO U HEJIBYCMBICIEHHO, TO €CTh 3aKPEIJIEHO HEMOCPEICTBEH-
H0”. HeBHHOBHOE MOBEJICHNE B NPaBe HE JOIKHO BJICUb IOPUIMUCCKOM OTBETCT-
BEHHOCTU. TaM, I7ie HET BUHbI, HE MOKET OBITh U MPABOHAPYILIEHUS, CIEeI0BATEb-
HO, U IOPUJNYECKON OTBETCTBEHHOCTH.

MOXHO cKa3aTh, 4TO Ha NPOTSKEHUU BCEr0 MCTOPUYECKOTO IYTHU Pa3BUTHS
IOPUCIIPYJICHLIMK CYILIECTBYET MpoOiieMa 3aKOHOAATENbHOTO YCTAHOBJIEHUS BO3-
MOYHOCTH NTPUMEHEHUS FOPUINYECKON OTBETCTBEHHOCTH 32 HEBUHOBHOE IOBEJIE-
Hue auia. MHOXECTBO TOUYEK 3pEHHUs, 0OOCHOBBIBAIOIIMX TE Hadaja, Ha KOTOPBIX
CTPOUTCS OTBETCTBEHHOCTh 32 HEBMHOBHOE MOBEACHHE, CBUJIETEILCTBYET 00 OT-
CYTCTBHM €IMHOTO MHEHHS B OOBSICHEHUH 3TOM MPOOJEMbI U B HACTOSIIIIEE BPEMSI.
B navane XXI B., HECCMOTpsL Ha TOPKECTBO NMPUHLIUIA IOPUANIECKON OTBETCTBEH-
HOCTHU 3a BHHY, Ha 3aKOHOJATEJIbHOM YPOBHE B c(pepe 4acTHOI'O IpaBa OCTAOTCS
IIPaBOBBIE HOPMBI, IPEAYCMATPUBAIOIINE UHBIE OCHOBAHUS IPaX1aHCKO-IIPaBOBOM
OTBETCTBEHHOCTH".

B cootBerctBum ¢ a63. 2 . 1 c1. 401 I'K BUHOI B rpakJaHCKOM TIpaBe Cciie-
JyeT IPU3HABATh HEMPUHATUE NMPABOHAPYILIUTEIEM BCEX BO3MOXKHBIX MEp IO Mpe-
JOTBPAIICHUIO HEOJIAronpUsATHBIX MOCIEACTBUI CBOETO MOBEACHMSI, HEOOXOIUMBIX
IpU TOM CTENEHU U OCMOTPUTEIILHOCTH, KOTOpasi TpeboBajgach OT HEro Mo xapak-

! Xauarypos P. JI., JTummuckuii [, A. O6mas Teopus opuauueckoii orsercreennocty. CII6. : FOpuuye-
ckuii nentp llpecc, 2007. C. 250.

?ocranosnenne Koncrurymuonnoro Cyxa P® or 25.01.2001 . Nel-IT [DnexrporHsrii pecype] / CIIC
«Koncynprantllmtocy.

3XY)KI/IH A. M. IlpoGiema OpUANIECKOW OTBETCTBEHHOCTH 3a HEBHHOBHOE TIIOBEIICHHE: HCTOPHKO-
mpaBoBoii acriekt // Mcropus rocymapcrsa u npasa. 2012, Ne 20. C. 4-7.
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Tepy JEeKaIIMX HAa HEM O0S3aHHOCTEW W KOHKPETHBIM yCIOBHUSIM 00opoTa. Takum
00pa3oM, 3aKOHOJATENb YCTAHABIMBAET HEONPOBEPKUMYIO MPE3YMIILIHMIO BUHOB-
HOCTH, YTO yKa3bIBa€T HA YCWJICHUE BUHOBHOT'O HA4aJla OTBETCTBEHHOCTHU B OIpe-
JICJICHHBIX 3aKOHOM CIIy4asX 10 MaKCHUMAJIbHBIX IPEJEIOB CYOBEKTUBHOW BO3-
MOXXHOCTM JMIa. Tak Ha3piBaeMas KOHCTPYKLUS CTPOTOM OTBETCTBEHHOCTHU
(strictliability) ycuiauBaeT mpe3yMITIHIO BUHOBHOCTH, a CTaJI0 OBITh, MOBBIIIACTCS
Mepa 3a00TIMBOCTH B MOBEACHUM CyObeKkTa. JIOHKHHUK JOJIKEH MpOSBIATH HaW-
BBICIIYIO CTENEHb 3a00TIMBOCTH, KOTOPasi MOXKET OBbITh MpeabsiBicHa K Juiry. Oc-
BOOOKJIEHUE OT OTBETCTBEHHOCTH B CIydasx, MPEIyCMOTPEHHBIX 3aKOHOM, BO3-
MOYHO TOJIBKO NPU JOKA3bIBAHUHM HEMPEOIOTUMOMN CUJIbI WM UHBIX TOMYCTHUMBIX
o0cTosTeNbCTB (YMBICENT WM Tpydass HEOCTOPOKHOCTh MOTEPIIECBIIETO, BUHA
JOJKHUKA).

OTHOCHUTENIBHO CaMUX MPUYUH HEOOXOJUMOCTH YCTaHOBJIEHUS CTPOTOM OT-
BETCTBEHHOCTH MOJKHO CKa3aTh cienywoniee. COBPEMEHHBINM YacTHO-IIPABOBOM
000pOT CTpOUTCA Ha 0A30BBIX MPUHLHIIAX IOPUIUYECKOTO PABEHCTBA, ABTOHOMHHU
BOJIM YYAaCTHHKOB M MMYILIECTBEHHOM CAMOCTOSITEIBHOCTH CTOPOH. B OTHENBHBIX
CUTYaLMSIX TPAXAAHCKOTO 000pOTa YSI3BUMOCTh OCHOBOIIOJAraloIIUX MPUHIUIIOB
HaxXOJIUTCA «HA BBICOKOM TpaHW WX HapylleHHs JuOo ymemieHus». [IpaBoBbie
HOPMBI YCUJIUBAIOT OOS3bIBAIOIINE U OXPAHUTEIbHbIE MPEINUCAHNS K TOBEACHUIO
JoAeH, IpeabsaBiIssl MaKCUMAJIbHO MOBBILICHHBIE TPEOOBAHUA K 3a00TIMBOCTU U
OCMOTPUTEJIIBHOCTH B CIOKUBILIUXCS CUTYaLUSX.

PaccmoTpuM OCHOBHBIE Cllyyau «OTBETCTBEHHOCTH HE3aBUCUMO OT BUHBI» C
MO3ULMHA KOHLENUWHA CTPOTrOM KOPUAUYECKOM OTBETCTBEHHOCTH B POCCHUUCKOM
npase.

1. Ctporas ropuanyeckas OTBETCTBEHHOCTb B 00s3aTeNbCTBAX MPHU OCYIIIe-
CTBJICHUH NPEANPUHUMATEIBCKON IEATEIBHOCTH.

Puck yrpo3sl npuurMHEHHUs Bpela B cepe OCYLIECTBICHUS MpeANpUHUMA-
TEIbCTBA BBIIIE, YEM B «OOBIYHOMY IpakJIaHCKOM 000pOTE, U 00YCJIOBJICH Xapak-
TEPOM U crieuuPuKoil caMoil nesaTenbHOCTH. COOTBETCTBEHHO YSI3BUMOCThH HApy-
IIEHUS CYOBEKTUBHBIX MPaB KOHTPAreHTOB-MPEANPUHUMATENEH B 00A3aTENbCT-
BEHHBIX OTHOIICHUAX OOECHEYMBAETCA 3a CUET MPEIbSIBICHUS MOBBIILIEHHBIX Tpe-
OOBaHUI K UX OCMOTPUTEIBHOCTH U 3a00TIMBOCTH. 3aKOHOM Ha3BaHBI CJIEIYIOIINE
00CTOSITENTLCTBA, 332 KOTOPbIE 3aKOHO/IaTelb YCTAHABIUBAET CTPOTYI0 OTBETCTBEH-
HOCTb: HapyllIeHHEe 00513aHHOCTEN CO CTOPOHBI KOHTPAreHTOB JOJDKHHUKA, OTCYTCT-
BUE HA PBIHKE HYXHBIX ISl HCIIOJIHEHUS! TOBAPOB, OTCYTCTBUE Y JOJKHUKA HE00-
XOJUMBIX JICHEXKHBIX CpelacTB. HeBMHOBHOE MOBeneHUE MpPHU HapyLIEHUH 00s3a-
TEJIBbCTBA MOXKET MPU3HABATHCA TOJIBKO B CIydasix JOKa3bIBaHUS HapyLIUTENIEeM 00-
CTOATEJILCTB HEMPEOAOJIUMOMN CUibl. BO BCeX MHBIX CUTYyaLUSAXACHCTBUS HAPYLLIU-
TEeJsl MPU3HAKOTCS BUHOBHBIMU U ITOJJIEKAIIMMHU OTBETCTBEHHOCTH BBHY HE IPO-
SABJICHUS] HEOOXOJIMMOM CTENEeHU 3a00TIMBOCTA U OCMOTPUTEIBHOCTH U HEMPHUHS-
TUSL Mep ISl HaJJIeKAIEro UCIOJHEHUs, KOTOpble TPeOYIOTCS OT IMpearnpuHuMa-
TN B 0043aTENbCTBEHHBIX OTHOLIEHUSX.

2. Ctporas ropuaudeckas OTBETCTBEHHOCTb 3a Bpel, MPUYMHEHHBIN BCie-
CTBUE HEJIOCTATKOB TOBapa, paboT u ycayr. Cxoxkas ¢ mpeanpUHUMATEIbCKUMU
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00513aTeTbCTBEHHBIMU OTHOUICHHUSIMH Cdepa, HO 00yCIIOBICHHAs B3aUMOJIEHCTBU-
eM MpeAnpuHUMaTesia (MpoAaBLa, U3rOTOBUTEINS, UCIIOJHUTENS) C MOTpEOUTEIEM
BCJIEJICTBUE IPUYUHEHHUSI BpEJla HEJOCTATKaMH TOBApOB, pa0OT WIIH YCIYT.

IInenym BepxoBHoro cyga P® yxkasan, 4ro npu pacCMOTPEHHH AET O BO3-
MEIICHUU BpeJia, MPUUUHEHHOTO U3HH, 3I0POBbIO WM UMYIIECTBY MOTPEOUTENS
BCJICJICTBUE KOHCTPYKTHUBHBIX, ITPOU3BOJICTBEHHBIX, PEUENTYPHBIX WM HUHBIX He-
JIOCTaTKOB TOoBapa (padoThl, YCIyru), HEOOXOAUMO YYUTHIBaTh, YTO B COOTBETCT-
BuM co ctatbamu 1095-1097 I'K PO, mynkrom 3 cratbu 12 u nyHkramu 1-4 cra-
ThU 14 3akoHa o 3aiuTe MpaB MoTpeduTeneit Takou Bpel MOJICKUT BO3MEIICHUIO
MPOJIABIIOM B MOJTHOM OOBEME HE3aBUCUMO OT UX BHUHBI M HE3aBUCUMO OT TOTO, CO-
CTOSIT TOTEPIIEBIIHIT C HUMH B JOTOBOPHBIX OTHOMICHHSAX WM HET".

C no3unuu TeopHH «3KOHOMUYECKOW cOaJaHCUPOBAHHOCTU CTOPOH» CTPO-
ras IOpuanYecKasi OTBETCTBEHHOCTh BBICTYNAET KaK CBOEOOpa3Has KOMIEHCAIUs
NOTPEOUTENIO «3KOHOMHUYECKOIO HEPABEHCTBA», BBIPAJKEHHOI'O B OTKJIOHEHUH TO-
BAapHO-JICHEKHBIX OTHOLIEHWI, OMOCPEAYEMbIX 00s3aT€IbCTBAMU NpEANpPUHUMA-
TeJel, C OIHOU CTOPOHBI, U MOTPEOUTENEH pe3yabTaTOB UX JAEATEIBHOCTH - C IPY-
TOM.

3. Crporas opuanyeckass OTBETCTBEHHOCTh 3a Bpell, NIPUYMHEHHBIA HE3a-
KOHHBIMM JIEUCTBUSMH OPTaHOB JI03HAHUS, IPEABAPUTEILHOTO CIIEICTBUS, IPOKY-
paTypsl U cyna. JlaHHasi OTBETCTBEHHOCTh OOYCIIOBJI€HA NMPU3HAHUEM Ha KOHCTH-
TYLIUOHHOM YPOBHE IIPaB U CBOOOJ] YeJIOBEKA U I'PakJlaHWHA BBICIIEH IIEHHOCTBIO,
4TO BJIEYET HEOOXOAMMOCTh 3alllMIIaTh UX CAMbIM HaJleXHBbIM oOpa3zoMm. Hanuuue
CTpOroi oTBeTcTBEHHOCTH yKa3aHHBIX B CT. 1070 'K PD nomKHOCTHBIX JIHIT SBIIS-
€TCsl FapaHTHENl CO CTOPOHBI rOCyAapcTBa BO3MOYKHOCTH 3allUThl HAPYILIEHHBIX
npaB JJig peadMIINTUPOBAHHBIX IPAXKIAH.

Tak, B Onpenenennun Biagumupckoro o0gacTHOro cyaa cya oTkazal Gpusu-
YECKOMY JIMILY B yJIOBJIETBOpPEHUM TpeOoBaHul K MuHucrepctBy (uHancoB Poc-
cuiickod deaepannv 0 B3bICKAHUU KOMIICHCALIMM MOPAJIBHOTO BpEa, KOMIIEHCa-
MU 32 NOTepro BpeMeHu. [Ipu 3ToM ormedeHo, uro no cmeiciy cratbu 1070 ['K
P® Bo B3aumocBsizu co cratbeit 1069 'K PO cam no cebe pakt oTMeHBI mocTa-
HOBJICHHI 00 OTKa3e B BO30YKJIEHUU YTOJIOBHOTO JieJla KaK HE3aKOHHBIX (He0OocC-
HOBAHHBIX) B YCTAaHOBJICHHOM 3aKOHOM MOPSAKE ISl MPOBEACHUS JOMOIHUTEIb-
HBIX MPOBEPOYHBIX JIEUCTBUM M MEPONPHUATHN HE MOXKET CBUAECTEIBCTBOBATH O
MPOTUBOIIPABHOCTHU JACUCTBUH (0€3ACHCTBUS) BEIHECIINX WX JODKHOCTHBIX JIUIL U
MPUYMHEHUH BPEJA, MOCKOJIBKY HE TOPOKIAET MOCIEICTBUMN, BBIXOASAIIUX 32 PaM-
KH YTOJIOBHO-IIPOLECCYAJIbHBIX OTHOLIEHHH, HE SIBISETCS OIPaHUYECHUEM KOHCTH-
TYLIMOHHBIX IIPaB ¥ CBOOO/ JIMYHOCTH U HE CIIOCOOEH MPUYMHUTH BPE], BOCIIOIHE-
HHE KOTOPOTO B JANbHEHIIEM OKAKETCs HEOCYIIECTBIMBIM .

‘0 PacCMOTPEHUHN CylaMH TPKIAHCKHUX eI IO CIopaM O 3allluTe MpaB MOTpeOuTeNel [DIeKTPOHHBIN
pecypc] : mocranornenue Ilnenyma Bepxosroro cyma P® ot 28.06.2012 r. Nel17 // CIIC «KoHcyabTaHT-
TImroc».

® Onpenenenne Bnagumupekoro o6mactHoro cyma or 12.08.2014 r. mo memy Ne 33-2902/2014 [Drnex-
tponHbIii pecype] / CIIC «KouncynsTantllarocy.
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4. Crporas ropuanyeckass OTBETCTBEHHOCTb 3a Bpel, NMPUUMHEHHBIA Aes-
TEJIbHOCTBIO, CO3/IAI0IIEN NOBBIIIEHHY ONACHOCTD JJIs1 OKPYKAIOIIHX.

[Imenym BepxoBHoro cyna PO pa3bpsiaCHSET, 4TO CyJlaM HAJJICKUT UMETh B
BHUAY, 4TO B cuiy cratb 1079 'K PO Bpen, npruunHEHHBIN KU3HU WU 300POBbIO
IPAXKIAH JEATEIBHOCTBIO, CO3/AIONICH MOBBIMICHHYIO OIACHOCTH JUISI OKpYXKaro-
mUX (MCTOYHUKOM TOBBIIIEHHOW OMACHOCTH), BO3MEIAETCS BIAJIENblIEM HCTOY-
HUKa MOBBIIIEHHON OMACHOCTH HE3aBUCUMO OT €ro BUHBI. [1o cMbiciy cTaTeu 1079
'K P®, uCTOYHMKOM MOBBIIIEHHOW OMACHOCTH CJEIyeT MPHU3HATH JII0OYIO Jies-
TEJIBbHOCTh, OCYIIECTBIEHNE KOTOPOU CO34AET MOBBIIIEHHYIO BEPOATHOCTh NPUYH-
HEHHUSI BpEa U3-32 HEBO3MOXXHOCTHU MOJIHOTO KOHTPOJIS 32 HEM CO CTOPOHBI YENO-
BEKa, a4 TAKXKE JEATEIbHOCTh MO HMCIOJIb30BAHUIO, TPAHCIIOPTUPOBKE, XPAHECHUIO
MIPEAMETOB, BEIIECTB U APYIMX OOBEKTOB MPOHU3BOACTBEHHOT'O, XO3SIIICTBEHHOIO
WJIM MTHOTO Ha3HAYEeHUs, 001aIal0IMX TAKUMHU K€ CBOMCTBAMH.

[Ip1 5TOM HAIIEKUT YUYUTHIBATH, YTO BPEJ CUUTAETCA NMPUYUHEHHBIM HC-
TOYHUKOM MOBBIIIEHHOW OMACHOCTH, €CIU OH SBUJICSA PE3YyJbTATOM €T0 IECHUCTBUS
WJIY TIPOSIBJICHHUSI €TO BPETOHOCHBIX CBOVCTB.

Tak, nampumep, OAO «Poccuiickue kene3Hble J0poru» o0paTuiiocs B Ap-
OuTpaxkHbIil cya roposa MockBbl ¢ HCKOM K MuHucTEepcTBY 000poHBI Poccuiickoii
®enepali 0 B3bICKAHUM YOBITKOB, MPUYMHEHHBIX JEATEIBHOCTBIO, CO3JAOLICH
IIOBBIICHHYIO OIIACHOCTBH JUIsl OKPYKAlOLIUX. Y CTAHOBJIEHO, YTO IIPUYMHON BO3-
HUKHOBEHHS ylepOa y MCTLA SIBISETCS B3pbIB OOENPUIIACOB, MPOU3OLIEAIINN Ha
TEPPUTOPUU BOMCKOBOW YACTH, UMYILECTBO KOTOPOU HAXOAUTCSA B TOCYIAPCTBEH-
HOM coOctBeHHocTH Poccuiickoit ®@enepanuu. Cyn, pyKOBOJCTBYSCH CTaThsIMU
1064, 1079 I'K P®, y10BIETBOPHI HCK O B3BICKAHHUH YOBITKOB',

XoTenoch Obl OTMETUTh, YTO OCHOBHOM MPOOIEMON MPUMEHEHHS] 0O bEKTHB-
HOI OTBETCTBEHHOCTH B TPaXJAAHCKOM IMpaBe, ABJIAETCS TO, YTO MO 0OIIEeMy mpa-
BUJTYy TaK Ha3blBaeMasi OTBETCTBEHHOCTh 0€3 BUHBI HEBO3MOXHA, TaK JaXe C TOUKU
3pEHUS JIOTUKM BMEHSTH YEJIOBEKY TO, B YEM OH allpUOPHU HEBUHOBAT, SIBJISIETCS
HENPaBWIbHO, HEr'YMaHHO. OAHAKO B TPa)KJaHCKOM ITpaBE€ BMHA KaK YCIIOBHE OT-
BETCTBEHHOCTH MMEET BEChMa 3HAUMTENbHYIO crienupuky. OHa BbI3BaHA OCOOECH-
HOCTSIMU PETYJIMPYEMbIX I'PaXTaHCKUM IPAaBOM OTHOILIEHUH, B OOJIIIMHCTBE CITY-
YaeB UMEIOIINX TOBApHO-IECHEXKHBIN XapakTep, 1 00yCIOBIEHHBIM 3TUM TJIaBEHCT-
BOM KOMIICHCATOPHO-BOCCTAHOBUTEIBHOMN (DYHKIIMHU T'PaXkIaHCKO-TIPABOBOM OTBET-
CTBEHHOCTH.

PemenneM naHHON TpOOJIEMBI FOPUIUYECKON OTBETCTBEHHOCTH 32 HEBU-
HOBHOE MOBEIECHUE MOXET CIIY)KUThb NPU3HAHHE OTCYTCTBUS TakoBou. Ciyuyam
IIPUMEHEHUSI KOHCTPYKIIMU CTPOTOM IOPUANYECKON OTBETCTBEHHOCTH HEPA3PBIBHO
CBA3aHbl C ()aKTaMU HOPMATHUBHOTO MPU3HAHMS TMOBEJAEHUS BUHOBHBIM. JlaHHOE
00CTOSITEBCTBO HE O3HAYAET, UTO MPU COBEPIICHHOM aKT€ HEBUHOBHOTO IOBEJIE-
HUSA B paMKax OXPaHUTEIBHOI'O MPABOOTHOLIEHUS HE MOTYT IPUMEHSTHCS MEPBI
rocyaapcTBeHHOro npunyxaeHus. Haoboport, yaiie Bcero HeBUHOBHOE MOBEICHUE

® Mocranosnenne Ap6urpaxsoro cyza Mockosckoro okpyra 01.09.2014 Ne d05-8853/2014 mo meny
Ne A40-139132/13 [Daextponnsiit pecypc] // CIIC «KoncynprantlLocy.
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HapyIIaeT NMpaBa U 3aKOHHBIE UHTEPECHl CYObEKTOB OTHOIIECHUH, YTO, COOCTBEHHO,
IPUAAET 3TOMY aKTy IOPUANYECKYIO 3HAUMMOCTb, OJJHAKO CaMHU IPABOBBIE MTOCIIE-
CTBUS HE JOJKHBI OTOXAECTBISITHCS C MEPAMH IOPUANYECKON OTBETCTBEHHOCTH, a
JIOJDKHBI HOCHTB CTPOTO BOCCTAHOBUTEIBHbII XapaKTep .

Takum oOpazom, cTporasi HOpUAHYECKash OTBETCTBEHHOCTh IPEIyCMOTpEHa
TOJIBKO 3a BUHOBHOE ITIOBEJICHUE JINLIA, BBIPAKEHHOE B HE IIPOSIBJICHUM UM TOU I10-
BBIILIEHHOM CTENEHH 3a00TIMBOCTA U OCMOTPUTEIBHOCTH, KaKasi OT HEro TpedoBa-
Jach 10 XapaKTepy OTHOIIEHUHM U YCIOBUSIM 000pOTa, U HEIPUHITHH BCEX MEP IS
Ha/JIeXKAIllero MCIOJHEHUs! CBOUX oOs3aHHOcTel. HaobopoT, HEBUHOBHOE MOBe-
JICHUE SIBJISIETCSI CBUIETENICTBOM IPHUHSTHUS BCEX TpeOyEeMbIX Mep JUIsl HajJlexa-
IIETO0 MCIIOJHEHUS 00sI3aHHOCTEN U MPOSBICHUS NOBBILIEHHON CTENEHH 3a00TIH-
BOCTH M OCMOTPHUTEILHOCTH.

E. B. loaimaroBa,

cmyoenmka 5 Kypca
FOpuouueckoco uncmumyma
Braoumupckoeo cocyoapcmeennoco
YHUgepcumema

um. A. I'. u H. I Cmonemosbvix

IIpo6JyieMbl MPABOBOIO PeryJJUPOBAHUSA €PUBATHBOB —
(brouepcoB u ONIUOHOB

Kak u3BecTHO (prHAHCOBBIN PHIHOK M3HAYATBLHO CTPEMUTCS K CTAOMIM3ALUN
OTHOILICHH, BOBHUKAIOIINX B HEM, U TIOSIBJIEHUE TaK Ha3bIBA€MOT'0 CPOUYHOIO PHIH-
Ka OBLIIO OIPaBJIaHHO, ¢ YYETOM ITOUCKA HOBBIX, OoJiee THOKHUX (PMHAHCOBBIX MHCT-
PYMEHTOB, CITOCOOHBIX MMOHU3UTh PUCKOBBIN K03 duiinent. B wactHocTH, HaIE K-
HOCTh PBIHKA, IPO3PAYHOCTh OTEpalnii, 0JarOTBOPHO MOBIUSIOT HE TOJILKO Ha OT-
JETbHBIX YYaCTHUKOB PBIHOYHBIX, SKOHOMUYECKUX M JaK€ MOJUTHYECKUX OTHO-
HIEHU, HO ¥ HA MUPOBBIE B3aUMOCBSI3U MEXK1Y CTPAHAMH B LIEJIOM.

K nmepBomy mpumepy TOproriu (rrouepcaMu OTHOCST PHUCOBBIE KYMOHBI,
JAIOIME MPaBO UX BJIAJEIblly Ha MOJYYEHUE OMPENEIEHHOTO KOJIMYECTBAa pUca
YCTAaHOBJICHHOT'O KaueCTBa B ONpEEIEeHHYI0 OyAyIyl0 AaTy IO OrOBOPEHHOM Iie-
He. CBOE pacnpoCTpaHEHUE OHM MOJIYYMIIA HAa PUCOBOM PBIHKE «Honoita» B Smo-
Huu B 50-¢ roasl XVII Beka. Caeayronielt BaKHEUIIIEH HCTOPUIECKOM TOUKOH SIB-
asiercst 1611 ron — nosiBnenue OUp:ku B AMCTepJlaMe M OTKPBITUE TOPrOBJIM OII-
nuoHamMu M (rrouepcamu Ha akuuu. Cpounbiil peiHOK B Coenunénnbix IlltaTtax
AMepHKH Hadan pa3BHBaThei ¢ mosBieHneM B 1752 r. Hero-Mopkekoit mposo-
BOJILCTBEHHOU Oupku. B 1848 1. ¢ oTkphITHEM TIEpBOM cpouHOi Oupxku — Yukar-
CKOHM TOPrOBO# MajaThl HaYajgach TOPTOBIS (DHIOYEPCHBIMUA KOHTPAKTAMH Ha CEJb-
X03mpoayKinto. C 3TOro MOMEHTAa OTCUMTHIBAIOT MCTOPHUIO COBPEMEHHOW (bIo-

7XY)KI/IH A. M. TlpoGrieMa IOpUAMYECKON OTBETCTBEHHOCTH 3a HEBUHOBHOE MOBEICHHUE: IIYTH PELICHUS //
Poccuiickmii cyaps. 2012. Ne 10. C. 14-17.
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YEpPCHOM TOProeiu. bypHOoe pa3BuTHE CPOYHOIO PHIHKA OTHOCUTCS KO BTOPOM IO-
noBuHe XIX B., KOTJ1a HE TOJIBKO PACHIMPUIICS ACCOPTUMEHT 0a30BbIX AaKTHUBOB, HO
Y MPOM30ILIA CTAHAAPTU3ALMA KOHTPAKTOB B OTHOLIEHUN KAayeCTBA, KOJIWNYECTBA,
MECTa M CPOKOB ITOCTABOK .

Poccuiickuii ppIHOK MPOU3BOIHBIX (PMHAHCOBBIX MHCTPYMEHTOB BO3HHUK BO
BPEMEHHOM MPOMEXKYTKe ¢ OKTAO0ps 1992 roma mo ocenb 1994 roma. B Poccun
NepBOE YNIOMHUHAHWE B HOPMATUBHBIX aKTax O MPOU3BOAHBIX (DUHAHCOBBIX HMHCT-
pyMeHTax cojiepkasioch B [ToyioxkeHun 0 BbITyCKe ¥ 0OpalieH!H LIEHHbIX OyMar u
donnoBbix 6upxkax B PCOCP, yreepxkaenHom [locranosnenuem IlpaButenbcTBa
PCOCP ot 28 nekabps 1991 r., B KOTOpoM mpeycMaTpUBaIOCh PaCPOCTPaHEHUE
HOpM Ha3BaHHOTO [loyioXkeHus: Ha IPOU3BOIHbBIE IIEHHbIE OyMaru, moJi KOTOPbIMU
MMOHUMAJNCh JIO0bIE LIEHHbIE OyMaru, yJOCTOBEPSIOIINE MPaBO UX BIIaJeibla Ha
TOKYIIKY WM MPOIaXy yKa3aHHEIX B IT00KeHHH [EHHBIX Oymar’. [IepBbie Topru
(ppIOYEPCHBIM KOHTPAKTOM COCTOSIUCH B 1992 romy Ha MOCKOBCKOW TOBapHOM
oupixe.

[Tox mpon3BOgHBIMU (PMHAHCOBBIMU MHCTPYMEHTAMH (I€pUBATUBAMM) IO/
pazyMeBaroTCsl (PMHAHCOBBIE KOHTPAKTBI, CTOMMOCTb KOTOPBIX SIBJISETCS IpPOHU3-
BOJHOM OT OyAyIIMX LIEH Ha 0a30BbIi aKTUB, HAIIPUMED, BAIIOTY, CHIPEBBIE TOBA-
PBL, IPOLIEHTHBIE CTABKU U (POHOBBIE UH/IEKCHI .

B nanHO# cTatbe paccMaTpUBAIOTCS J1Ba BUJA JIEPUBATHUBOB — (PBIOYEPCHI U
OIIL[MOHBI.

ONmuoH sABJIsIETCS KOHTPAKTOM, IO KOTOPOMY JepraTellb ONUuOoHa (MHBE-
CTOp, NOKYMAaOIMH OMNIIMOH) MpHOOpeTaeT y NpojaBLia ONIMOHA (MHBECTOpA,
IPOAAOIIETO OINLKOH) MPaBo, HO HE 00A3aHHOCTH MPOU3BECTH KYIUIIO WX Mpoja-
Ky CTPOTO ONPEACICHHOIO aKTHBA, B KOHKPETHYIO ATy WIH IPOMEKYTOK BpeMe-
HU 110 (PUKCUPOBAHHOMU LieHe. K OCHOBHBIM Pa3HOBUJIHOCTSM JAHHOTO KOHTpakKTa
OTHOCSITCSI ONIMOHBI ITyT U KOJUI. [lepBast pa3HOBUIHOCTH A€pUBATHBA NAET MPABO
Ha MpoJaxy 0a3MCHOrO aKTUBA, BTOPAsi — HA MOKYTIKY.

dprouepc NpesICTaBISIET COO0M TOTOBOP, 3aKIIFOYAIONINNA B ce0e MOJI0XKEHUS,
(uKcHpyroume yciaoBusl MOKYNKU WIA TPOJAXH CTAaHIaPTHOTO KOJMYECTBA OIpe-
JICJIEHHOTO aKTHBa B OFOBOPEHHBIN CPOK B OyaylleM, MO IEeHE, KOTopas yCTaHaB-
JTUBaeTCsd B JAaHHBIA MOMEHT BpeMeHu. Dbrouepchl ObIBAIOT ABYX KaTEropuid —
pPacyY€THBIE U TIOCTABOYHBIE.

MoO>KHO BBIACNIUTH ABOMCTBEHHOCTH MPHUPO/IbI BHIIICYOMSIHYTHIX (PMHAHCO-
BbIX MHCTPYMEHTOB — 3KOHOMHUYECKYIO M MpaBoBylo. Ecnu ¢unancoBas BmosHe
OrOBOPEHA KaK HAa BHYTPEHHEM, TaK M HA MEKIYHAPOJAHOM YPOBHSX, TO FOPUIHAYE-
CKasl UIMEET BEChbMa KOJUIM3HMOHHBIN XapakTep U B TEOPUH, U HA NIPAKTUKE MPUMeE-
HEHUS.

YuéHble BeqyT JOBOJIBHO-TAKH AKTUBHBIE NMCKYCCUH HA TEMY OIPEAECICHUS
npeaMeTa pprouepcHOro KOHTpakTa. HekoTopbie aBTOpbI CUMTAIOT, YTO (PbrOYEpChI

! Bukeesa B. I1. Passurie MPOU3BOJIHBIX (PMHAHCOBBIX WHCTPYMEHTOB B Poccuu u 3a pyOexoMm: HCTOPH-
YeCcKUH acrekT // 3akoHoaTeNbCTBO U 3koHOMHEKaA. 2006. No 9.

2CIT PD. 1992. Ne 5.

*Ierpenko E. B. 3auem fepuBaTHBBI peanbHOi sxoHoMuKe? // Momnonoii yaersrit. 2012. Ne 10.
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HE TPeIyCMaTPUBAIOT 003aTEIbCTBO CTOPOH MOCTABUTh WM MPHUHSITH PEalbHbBIN
TOBAp B COIJACOBAaHHBIM CTOPOHAMHM CpPOK, a MPEANOJararoT JIMIIb KYILUIO-
npoAaxky mpaB Ha ToBap. [pyrumu cinoBamu, (pprouepc BHAWUTCA Kak KyIUIs-
pOoJaXka yCIOBHI, HA KOTOPBIX JAOJDKHO MPOU30WTH 3aKIIOUEHHE OYyIyIIUX KOH-
TpakToB. Hekotopsie yuénsie, Hannpumep benbix B. C. u Bunnuenko C. 1. Bbiae-
JSIIOT JIBE CTaAuM (PbIOUEPCHOW CAENKU M CUUTAIOT, YTO IMPEIMETOM SIBIISETCA
CTaHJIAPTHBIN KOHTPAKT.

Cy1ecTByeT MHEHUE, YTO «(bIOUEPCHBIE KOHTPAKTHI — 3TO T€ K€ (opBap-
HbI€ KOHTPAKTbI, HO 00JIaAAaI0INE PSJIOM JOMOIHUTEIbHBIX CBOMCTB WIN OTINYH-
TeNBbHBIX 0COOEHHOCTEH» . Hemb3sl COracuThCs ¢ JAHHON TOUKOH 3PEHHsS Ha OC-
HOBAaHMM TOTO (paKTOpa, UTO B OCHOBE (POPBAPIHOTO KOHTPAKTA HE JIEKUT Oazuc-
HBI aKTUB M B OTJIMYKE OT (pbroYepca, HEBO3ZMOKHO COBEPIIUTHh O(CETHYIO CHEI-
KY.

OcCHOBHBIE HANpaBJIECHUS JEATEILHOCTH Ha CPOYHOM PBIHKE Pa3BETBIISIIOTCSA
Ha apOUTpaK, XEIHKUPOBAHUE U CHEKYJISLUIO, TOCIEAHEE U3 KOTOPBIX OCOOEHHO
BPEIAOHOCHO.

Hctopuu n3BecTHHI TII00aIBHBIE 110 CBOMM MaciiTabam kpusuchl. Emg B ce-
peaune XVII Beka 'omnanaus sBisuiach MUPOBBIM (DMHAHCOBBIM LIEHTPOM, HO B
BECbMa KOPOTKHE CPOKM €€ SKOHOMMKA Oblia 0OpylleHa «TroJblIaHOMaHuei». B
1634 r. >)xenaHue rojulaHAIeB 00J1aaTh TIOJIbIIAaHAMU OBLJIO CTOJIb CTPACTHBIM, YTO
OOBIYHBIE OTPAC/Ii MPOMBILIUIEHHOCTH CTpaHbl ObLIM 3a0pOLIEHBI, a €€ HACEJICHUE,
BIUIOThH JO0 CaMbIX HHU3IIMX CJIOEB OOIIECTBa, MPUHSIOCh TOProBaTh TIOJIbIIAHAMH,
TOYHEE OIIMOHAMU Ha NOCTABKY JIYKOBHII TIOJIbIIAHOB. 110 Mepe pazpacTanus 3Ton
MaHUW TOAHUMANKCH 1IeHbl. B 1636 r. cipoc Ha TOJIbIIaHBI PEAKUX COPTOB BHIPOC
HACTOJIBKO, YTO JUISl UX MPOAaXH ObUIA OTKPBITHI MOCTOSTHHO JEHUCTBYIOLIUE PbIH-
ku: Ha QonmoBoM Oupke Amcrepaama, B Porrepaame u apyrux ropoaax. M3-3a
CBEpPXCIIEKYJSITUBHBIX LIEH HA 3TU LBETHL, a B KOHIE 1636 r. — Havane 1637 T.
CTOMMOCTbH OJIHOM JIYKOBHMIIbI paBHSJIACh LIEHE OOJIBILIOTO J0Ma, OMpXk,a pyxHyja B
1Ba JTHS.

Tpeiinepsl Bcero Mupa, y4yacTBysi B OMPKEBBIX TOPrax, MbITAIOTCA KYIUTb
aKTUB 1O OoJjiee HU3KUM LI€HaM, a MPoJaTh MO BBICOKUM, YTO MPUBOAMT K MOCTO-
SIHHBIM KOJIeOaHUSIM LIEH Ha TOBaphl. ['opa3no pexe, ykazaHHbIN BO (prouepce To-
Bap, peanusyercs (peanbHo oTAaéTcs). Takum oOpa3oMm, JTaHHBIA BUJI JepUBATHBOB
UCIIOJIb3YETCSI HE TOJBKO B HENSIX 3(PPEKTUBHOTO CTpaxoBaHUs (XeIKUPOBaHUA)
PHUCKOB, UX YIPAaBJICHUS U MepepacnupeieieHus, HO U Ui CTIeKYJIMpOBaHUs Ha (u-
HAaHCOBOM PBIHKE, YTO PaclIaTbIBAET €r0 HAIEKHOCTb U CTUMYJIUPYET MOSBICHUE
HEraTUBHBIX, KPU3HCHBIX, TCHIECHLUN.

OTtcyTcTBHUE LIEIBHOCTU B BOCHPUSITHUH MPOU3BOIHBIX (DMHAHCOBBIX MHCTPY-
MEHTOB, TaK)K€ HE MO3BOJISET BHECTU SICHOCTh U YETKOCTh B OOBEKTUBHOE BhIpa-
YKEHUE MPABOBOr0 PEryJMpOBaHUs WX HAa Oymare. HecorimacoBaHHOCTbh MO3WLIUM,

* PeIHOK 1IeHHBIX Oymar : yueGHHK / mox pea. B. A. Tamanosa, B. M. Tananosa. M. : GUHAHCE ¥ CTaTH-
ctuka, 1996.

®Maxkeit U. Hanbosee pacrpocTpaHeHHbIE 3abIy:KICHHS M Oe3ymcrBa Toimbl TrolpmaHoMaHms. M.,
2003 (m3m. 1852).
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Pa3HOCTh IOAXOJOB K IOHATHIO FOPUAMYECKON NMPUPOABI, ABISAIOTCA IOMEXOH B
JAJIbHEUIIIEM PETYJIIMPOBAHUY JTAHHBIX HHCTPYMEHTOB PBIHKA.

H. B. /Ipy;kxunuHa,

cmydenmka 3 Kypca
HIOU (¢p) A T'Tl PD

K Bompocy o cioco6ax caMo3a1uMThI JUYHBIX HEMMYIIECTBEHHBIX NPaB ABTO-
pa B 00J1aCTH JIUTEPATYPHI

Bomnpoc 3ammTel aBTOPCKUX IpaB B HalI€ BPEeMsl CTAHOBUTCS BCE OCTpEe.
Bosnbiioe koinuecTBO BCE HOBBIX MMPOU3BEJACHUN JIMTEPATYPhl CO3JAIOTCS U
onyOJIMKOBBIBAIOTCSl aBTOpaMu. B Tom uucie, B cetu UHTEpHET, 4TO CIOCOOCTBYET
OTPOMHOMY KOJIMYECTBY HApYUIEHUM KaK HCKIIOYUTENbHBIX, TaK W JUYHBIX
HEMMYIIECTBEHHBIX TMpaB aBTOpoB. M, ciemoBarenbHO, aBTOPCKOE IPaBO
HYKJAETCA B CEPBE3HOM 3amuTe. 3aliuTa WCKIKOYUTEIBHBIX ABTOPCKHUX IIPaB
TpeOyeT OTIAEIBbHOIO0 PACCMOTPEHHUs, MOTOMY 4YTO, Kak M 3alluTa JIUYHBIX
HEUMYIIIECTBEHHBIX TIPaB, COJACPXKUT IEJIbIA KOMIUIEKC W OOBIKHOBEHHBIX, U
YHUKaJIbHBIX crocoOoB. Kak wu3BecTHO, 3amura TmpaB aBTOpa  MOXKET
OCYILIECTBJISITECA B IOPUCIAMKIMOHHOM M HEIOPUCAUKIMOHHOM mopsake. K
HEIOPUCIUKIIMOHHOMY TOPSJIKY OTHOCHUTCS TakoOW Croco0, Kak CaMO3alluTa,
KOTOpasi HeoOXoAuMa JJisi 3allUThl a0CONIOTHBIX TPaB, K KOTOPBIM OTHOCSITCS U
HEMMYIIECTBEHHBIE ITpaBa aBTOpA.

[Ton camo3amMTON TpaXKJaHCKUX M[paB B LHMBUJIMACTUYECKOM HayKe
MOHKUMAIOT JIOMYCKAEMbI€ 3aKOHOM WJIA JIOTOBOPOM JEUCTBUS (DaKTUUECKOTO WIIU
IOPUIMUECKOTO XapaKTepa, OCYIIECTBISIEMbIE CAMUM YIPABOMOYECHHBIM JIMIIOM B
OTHOIIIEHUH CBOEr0 UMYIIECTBA JIMOO B OTHOIICHUU TPETHUX JIUII, HATIPABICHHBIE
Ha 3alUTy CBOMX CYOBEKTHUBHBIX TPaXJAHCKUX MpaB OT HapyilieHus (yrposbl
HapylIeHUs1), COBeplllaeMble O€3 BMEIIATEIbCTBA TOCYJAapPCTBEHHBIX OPTraHOB U
MHBIX CYOBEKTOB 3aIIUTHI .

[Tpodeccop I'pubaHOB ompenenseT caMO3alIUTy TPa)KJaHCKUX IpaB Kak
COBEpUICHUE YIPABOMOYEHHBIM JIMLIOM JIO3BOJICHHBIX 3aKOHOM JE€HCTBUI
dakTHUeCKOro TOpsA/Ka, HANPABJICHHBIX HAa OXpaHy €ro JHUYHBIX WJIH
MMYILECTBEHHBIX TIPAB U HHTEPECOB".

Hcxons v3 3TUX omNpelesieHHil, MOKHO CHIeNIaTh BBIBOJ, YTO CamMO3aIlUTa —
ATO JNEUCTBUS YIIPABOMOYEHHOIO JIMIA, HAMPABJICHHBIE HA 3alUTy CBOMX MpaB U
MHTEPECOB, MPU KOTOPBIX HE MPOUCXOJIUT BMEIIATEIBCTBO T'OCY/IAPCTBEHHBIX W
WHBIX YIIOJTHOMOYEHHBIX OPTaHOB.

['pax1aHCKUM  KOJIEKCOM HE YCTAHOBJICHbl KOHKPETHBIE  CIIOCOOBI
CaMO3allHUThl, TOJIBKO YKa3aHO, YTO OHU JIOJKHBI OBITH COpa3MEPHbI HAPYIICHUIO U

1BpaTYCI> C. H. IOpunuyeckas OTBETCTBEHHOCTh U 3aKOHHOCTb. M. : FOpuaudeckas autepartypa, 1976.
C. 25.
?I'pubanos B. I1. OcymmecTBiIeHN e 1 3alIiTa IPaXKIaHCKHX mpas. U3, 2-e. M. : Cratyr, 2001. 411 c.
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HE BBIXOJWTH 33 MPENETbl ACHUCTBUN, HEOOXOAMMBIX NI ero mpecedernus (ct. 14
['K P®). [TonsTue xe copasMEpHOCTH B 3aKOHE HE JAETCH.

PaccMoTpuM HEKOTOpEIE CIOCOOBI TTO CaMO3aIIUTE aBTOPCKHUX TIPAB.

HortapuanbHoe yaocToBepeHHE aBTOPCKMX TIpaB MEpea  pa3MelieHUEM
o0wekta B cetn MHTepHeT. HoTapuansHOE yI0CTOBEpEHUE SIBIACTCS HAJICKHBIM
npoleccyalbHbIM  JOKa3aTelbcTBOM. Kak  moka3biBaeT NPAKTUKA, TaKoe
JIOKA3aTelIbCTBO OCMOPUTHh TPYAHO, U JUIS CyJa HOTapUalIbHOE YIOCTOBEPEHHUE
aBTOPCKUX TIpaB OyJIET SIBISATHCSA BECOMBIM aprymeHToM. OHaKO, JaHHBIM cI0OCO0
MMEET CYIIECTBEHHBIM HEIOCTATOK B BUJIE CTOMMOCTH TaKoro yaoctoBepenus. Kax
MPaBUIIO, HOTAPUYC 3aBEPSET KaKIIYIO0 CTPAHUILy aBTOPCKOTO TEKCTA, M Ka)xaas ke
CTpaHMIIA OIUTAYMBAETCS, YTO B cliydyae OOJbLIIOTO 00BbEMaA TEeKCTa BEAET K
OOJIBILIMM 3aTpaTaM CO CTOPOHBI aBTOpa. MBI MoJjiaraeM, 4TO JaHHBIA CTHOCOO
MPEKPACHO MOJOUAET IS U3BECTHBIX aBTOPOB, UbE MM YK€ IIUPOKO M3BECTHO
yuTtarenasMm. Kak mpaBuio, Juisi TaKMX aBTOPOB CyMMa, KOTOPYIO HEOOXOIUMO
OT/aTh 3a YJOCTOBEPEHUE TEKCTa, HE SIBISECTCS 3HAYUTEIHHOH, a MOTPEOHOCTh B
3aIUTE CBOUX JIMUHBIX HEUMYIIIECTBEHHBIX MTPaB OYEHb BHICOKA.

[IpuMeHeHne TEXHUYECKUX CPEACTB 3alllUThl, TO €CTh TEXHOJOTHUH,
TEXHUYECKUX YCTPOWUCTB WM HUX KOMIIOHEHTOB, KOHTPOJHUPYIOUIUX ITOCTYN K
MIPOU3BEICHUIO, OTCJIC)KMBAFOIINX HCIIOJIb30BaHUE MIPOU3BEICHMUS,
OTPAaHUYMBAIOIIUX  OCYIIECTBICHUE JICWCTBUW, KOTOpPHIE HE pa3pEIlICHbI
mpaBooOIasaTesnieM, B TOM YHCIE TEXHOJIOTHH, MO3BOJSIONINE OTPAHUYHUTH WITU
3aTpyIHUTH KONUpoBaHUE (Hampumep, B cetu WHrepHeT). B HacTosimiee Bpems
JIOBOJIBHO PAaclpOCTPAHEHbI TEXHOJIOTUH, TTO3BOJIAIOIIUE 3aTPYAHUTh KOTUPOBAHUE
aBTOpckoro Tekcta. K mpumMepy, MMeeTcss BO3MOXKHOCTb 3alpera BbIACICHUS
TEKCTa Ha WHTEPHET-CTPAHUIIE U, KaK CIEJCTBHE, HEBO3MOKHOCTh KOTTUPOBAHUS.
JInGo caillT mo3BONSET BBIACIATH TEKCT, HO, MPU KOMUPOBAHWU, B KOHEUHBIN
TEKCTOBBbIN (haiil TOMeNaeTcs HE aBTOPCKUM TEKCT, a OECCBSI3HBIM HaOOP
CUMBOJIOB (KOTOPBIM Ka)KIbli pa3 co3MaéTcs MporpaMMoOi MPOU3BOJBHO U HE
3aBUCUT OT, COOCTBEHHO, KOMMPyeMoro Tekcta). JInbo mpu KONMUpPOBAaHUM TEKCTa
(B 4aCTHOCTH, CIIOCOOOM HakaTHsl KyiaBuIl Ctrl+C) 3aperucTpupoBaHHBIN Ha calTe
M0JIb30BATENIh aBTOMaTU4YecKu Ookupyetcs. K mumrocam gaHHOTO crmoco0a MOXKHO
OTHECTU CYIIECTBEHHOE 3aTPYyAHEHUE BO3MOXHOCTU U3BATUS TEKCTA C UHTEPHET-
CTpaHHUIIbl aBTOpa. ECTECTBEHHO, YTO MOJHOCTHIO 3AIUTUTH CE0sl TAKUM 0Opa3oM
aBTOpP HE CMOXKET, Be/Ib KAKIYIO MPOrpaMMy MOXKHO pasrajaTh U 00OWTH, OJHAKO
e, OTO TOJ CWIy TOJbKO TmpodecCHoHaly, HO HHUKaK HE OOBIYHOMY
noib3oBatento. K MuHycaM ’Ke€ OTHOCUTCS TO, YTO CaM aBTOp, €CIM OH He
o0najaeT CHerUalbHBIMA 3HAHUSMH, MPUMEHUTH TOJOOHBIE TEXHOJOTUHU HE
CMOXET U OyJIeT BBIHYXJEH oOpamiarbcsi K cnenuanucty. I[IpumeHeHue Takoro
criocoba 3aluThl I1eJeCO00pa3Ho JjIsi TeX aBTOPOB, KOTOpPhIE YacTO WM B
OOJIBIIMHCTBE CIy4aeB MyOJIMKYIOT CBOM NpOM3BeACHUS B ceTu MHTepHeT b0
JIOCTOBEPHO 3HAIOT, 4YTO OHU TaM TmosBATCA. Hampumep, korma wumeetcs
JUIIEH3UOHHBIN JOTOBOP C M3JaTeseM, pa3pellaroluii, B TOM YHCJIE, U TaKoe
pa3MelleHue.
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TuraTenpHbIl OTOOP MHTEPHET-CANTOB, HA KOTOPBIX aBTOP Pa3MEMIaeT CBOE
npousBeqeHre. B gaHHOM ciydae pedb UAET O TOM, YTOOBI TIIATETHLHO BHIOWPATh
CailThl, Ha KOTOPBIX OyJeT pa3MeléH aBTOPCKUN TEKCT, a TaKKe€ CBOCBPEMEHHO
oOpamiarbCsi K aAMUHUCTPALIMM CaiTa, HA KOTOPOM MPOM30LUIO WM BO3MOKHO
HapylIeHWEe aBTOPCKOro mnpasa. lIpuMeHeHue BiajeabliaMH CANTOB, XOCTHHI-
npoBaifiepaMu CHEIUAIbHBIX TEXHUYECKUX (QUIBTPOB JUISl MPEAYIPEKICHUS
NOoMalaHus Ha UX TEXHUYECKHUE TUIONIAJKU MUPATCKOTO KOHTEHTa OYJeT BEeCOMOM
rapaHThe TOro, 4TO IpaBa aBTopa HE OyAyT HapylIeHbl. DTOT CHOCO0, Kak U
OpeabIAyIui, OTHOCUTCS K aBTOpaMm, YbM IMPOU3BEICHUS MYOJIUKYIOTCS B CETH
WNurtepner. OnHako, OH BCE K€ MEHbIIE 3allMINAaeT aBTOpa, TaK KaK MHOIoe
3aBUCHUT OT aJIMUHUCTPAIINH CailTa, U OT €ro JajbHEHIIeH MOTUTHKH.

OtnpaBka aBTOPOM HEOIYyOJMKOBAHHOTO IPOU3BENECHUS TOJIBKO B OJIHO
M31aTeabCTBO. HECOMHEHHBIM IOCTOMHCTBOM JIAHHOTO CIOCO0a SIBJIAETCS TO, YTO
IpU NOJOOHBIX NEUCTBUSIX aBTOP OYAET CO CTONPOLIEHTHOW TOYHOCTHIO YBEPEH,
OTKYJla IPOM30LLIA «yTeuka HH(OpMAIMN», KTO BUHOBAT B HAPYLIEHUU €r0 IMpaB,
U K KOMy, B KOHEUHOM CU€Te, MPEAbSBIATh UCK. EII€ BaXHO TO, YTO JAHHBIN
croco6 He TpedyeT aOCOMIOTHO HUKAKUX JIOMOJTHUTEIBHBIX BJIOKEHUN CO CTOPOHBI
aBTopa. MuHyc ke OyneT B 3aTpauy€HHOM BpPEMEHH, TaK KakK H3J1aTeIbCTBO
OpOBEPSIET aBTOPCKUM TEKCT (OCOOEHHO MOJIOJBIX aBTOPOB) JOBOJIBHO
OpoAOKUTENbHOE BpeMs. ['opa3no ObicTpee ObLIO OBl OTHPABUTH MPOU3BEACHHUE
cpa3dy BO BCE JOCTYIIHBIE H3AATEJIbCTBA U 3aKIIOUUTH JIOTOBOP U IEPBBIM, KTO
o130BETcA. OIHAKO, TOT/Ia HU O KaKOM CaMO3aIlUTe HE MOXKET ObITh U PEUHu.

CoxpaHeHHe YepHOBUKOB M HapaOOTOK Mpou3BeneHus. B npouecce paboTel
y aBTOpa JI00Or0 TEKCTa HaKaluMBaeTcs OOJIbIIOE KOJMYECTBO 3apHCOBOK,
IJIAaHOB, ONMHMCAHUM, pa30POCAHHBIX HA PA3TUYHBIX HOCUTEINX, KaK OyMa)kKHbIX, TaK
U DJIGKTPOHHBIX. B oOTHOIIEHMH OyMaKHBIX HapaOOTOK B cliydae CyJAeOHOro
pazOupaTenbcTBa MOXKHO OyAE€T MPOM3BECTH MMOYEPKOBEAUECKYIO SKCIEPTHU3Y,
unu(dpoBble K€ HOCUTETM CaMU COXPAHSAIOT JaTy KaK HUX CO3/JaHMs, TaKk U
MOCJIETHETO U3MEHEHUSI.

OtnpaBka TekcTa caMoMy ceOe 3aka3HbIM nHucbMoM. (Cpa3y ke mociie
HAIMCaHUsl TEKCT padOThl OJDKEH OBITh pacredataH W oTmpasiieH. Kak Toiabko
OUChbMO MPUAET aapecaTy, ero HeoOXOAMMO OTJIOXKHUTbh M, B clyyae CyAeOHOro
pa3buparenbCcTBa, BCKPBITh B cyae. Ha koHBepTe OyAeT CTOSTh IITaMIl MOYTOBOU
CIIy>kOBbI C 1aTO, UTO CTAaHET BECOMBIM J10Ka3aTebCTBOM. CTOUT CKa3aTh U O TOM,
YTO TaKOW CHOCOO SIBISIETCS XOTSI U CYHIECTBEHHBIM MJIsi Cyda, HO BCE XKe He
pemarnmmM, Tak 4TO HEJOIYCTUMO HCIIOJIb30BaTh TOJIBKO OJHO JTOKa3aTeNIbCTBO.
OpHako OMpPOBEPTHYTH TAaKOE JI0KA3aTEJIbCTBO OYIET KpailHE CIO0XKHO, W IS
MOJIOABIX aBTOPOB MPOU3BEIEHUN CaMOro pa3HOro o0bEmMa 3TO OyJEeT XOpOIIUM
BapUAHTOM.

Hcnonp3oBanue yciayr OpraHu3anvid, OCYIIECTBIAIOMINX JICHOHUPOBAHUE
00BEKTOB aBTOpPCKOro mpasa. [logoOHblE OpraHu3aluy 3aHUMAIOTCS TEM, YTO
OCYUIECTBJISIOT MPOBEPKY YHUKAJIBLHOCTH aBTOPCKOTO TEKCTa U YJOCTOBEPSAIOT
NOJIYYCHHBIA pE3ynbTaT. ABTOpP NOJy4YaeT cepTUPHUKAT C TOATBEPKICHUEM
YHUKAJIBHOCTH €r0 TEKCTa Ha ONpPEAECNEHHYIO JaTy, a TAKXKE TOr0, YTO UMEHHO OH
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co3fall JaHHBIA TEKCT. B OONpIIMHCTBE MOJOOHBIX OpraHM3aluil MPOBOJMUTCS
TaKk)Ke€ U HOTApUAJIBHOE YJOCTOBEpPEHHE aBTOPCKUX mpaB. Cepruduxar BbAaéTCA
aBTOpPY B OyMa)KHOM WJIM JIFOOOM JPYrOM BHJI€, KOTOPBIA JIOIYCKAETCS 3aKOHOM.
[IpeumyiiecTBOM JaHHOTO cHoco0a SBISIETCS CYIIECTBEHHBIM BEC TaKOTO
JI0Ka3aTeNbCTBA, OJHAKO K€, 3[eCh HMMeeT OOJIbIIOe 3HAUYeHHWE IIeHa, MOpOon
JOXOJSIIAsl 0 HECKOJbKUX ThICAY pyOseil 3a aBTopckuii nuct. Haumnaromiue
aBTOpbI, KOTOpbIE JaK€ HE MOTrYT OBITh YBEpPEHbl B TOM, UYTO TOHOpap OT
OITyOJIMKOBAHHOTO MPOU3BE/ICHUS TTOKPOET PACXO/IbI MO JEMOHUPOBAHUIO, BPS JIU
CMOTYT ce0€ MO3BOJUThH TaKOM CIoco0.

JlenoHrpoBanrue 0OBEKTOB aBTOPCKOTO MpaBa Ha CIEUHUAIBbHBIX WHTEPHET-
cailTax. OTOT cmoco0 TMOX0X Ha NPEIbIAYIIUH, OJHAKO 3/1eCh SIBISIETCS
OTJIMYUTENBHOW YEpPTOW TO, YTO CepTU(PUKAT HE BBIAAETCS HEMOCPEICTBEHHO
aBTOpPY, a CO3MAETCS B DJIEKTPOHHOM BapHaHTE. ABTOP OIyOJHMKOBBIBAET CBOMU
TEKCT Ha JAHHOM CalTe, a CAUT MOMEHTAIILHO MPOBEPSET U PETUCTPUPYET €ro. B
cllydyae HEOOXOJAMMOCTH (HampuMmep, CyAeOHOro paszOuparenbCcTBa) aBTOP
oOpaimiaercst K aIMUHUACTPATOPy caiiTa ¢ MPOChOON MpPeaOCTaBUTh CEPTU(PUKAT B
OYMa)XHOM BHUJIE U, NP TMOJATBEPKJICHUM HAIMYUS MOJO0OHON HEOOXOAMMOCTH,
cepTU(UKAT TPEAOCTABIAETCSA MOYTOBBIM OTIPABIICHUEM.

Ucnonp3oBanne © — 3Haka oxpanbl aBTOpckoro mpasa. Crates 1271 T'K
P® npenycmarpuBaeT, 4YTO JUIA LENEW OMNOBEIIEHMS O CBOMX IpaBax
IpaBoo0JIaaTeNh MOXKET HUCIOJIb30BaTh CHEIMAIbHBIM 3HAaK aBTOPCKOIO IpaBa
(3HaK OXpaHbl aBTOPCKUX IpaB), KOTOPBIM MOMEIIAETCS Ha KaKJIOM 3K3EMIUIIpe
IPOU3BENIEHUS U COCTOUT U3 JATUHCKOM OYKBBI «C» B OKPYKHOCTH, UMEHHU WJIH
HAaUMEHOBAaHHUS MPaBooOIaaTeNsl U rojia IepBOro onyOoIMKOBaHHS IPOU3BEICHUSI.
B pycckoil Tunorpaduke ynorpednsenune cumpona peryiaupyerca ['OCT P 7.0.1—
2003. 3Hak OoXpaHbl aBTOPCKOrO MpaBa HE CO3MAET JOMOJHUTENbHBIX IpaB. OH
TOJIBKO  YBEIOMJISIET, YTO aBTOPCKME IIpaBa MPUHAJIEKAT yKa3aHHOMY
bu3MuecKOMy WM IOPUIMYECKOMY JIMIy. 3HAK aBTOPCKOrO INIpaBa HMEET
MH()OPMAIIMOHHOE 3HAYEHUE U CBUIECTEIBCTBYET O TOM, YTO KaKO€-TO JIHIIO
cuuTaer ce0s o0naaareneM UCKIIYUTENbHBIX PaB Ha pousBeaeHue. [IpaBuiabHo
YCTaHOBJIEHHBIN 3HAK aBTOPCKOTO IpaBa M Jpyras MHPOpMaIHs O MPOU3BEIECHUN
MOKa3bIBACT JAPYTUM Ha OCBEJIOMJICHHOCTh aBTOpa U IpaBooOJafaTesiss 0 CBOMX
IpaBax U crnoco0ax UX 3aIlMThI.

Crincok cmocoO0OB caMO3alUThl aBTOPCKOTO MpaBa OCTa€Tcs OTKPHITHIM. C
TEYEHUEM BPEMEHU MOSBIIAIOTCS BCE HOBBIE M HOBBIE BO3MOXXHOCTH 3AILUTHI MPaB
aBTOpa TekcTa. PazymeeTcs, BaKHBIM KpUTEpHUeM BbIOOpa crocoba caMO3allUThI
SBJIIETCSI U3BECTHOCTD U, KaK CIIEACTBUE, MATEPUAIBHOE TOJIOKEHHE aBTopa. Jlis
TeX, KTO y»e 3apaboran ce0e uMms, BaXXHO COXpaHUTh ero. U TyT mpekpacHbIMU
cnocobamMu OyIyT HOTApUaIbHOE YJOCTOBEPEHHWE CBOUX MPOU3BEACHUN U UX
JEMOHUPOBAHUE, & TAKKE NOCTOSHHOE COTPYAHUYECTBO TOJIBKO C OAHUM, «CBOUM)
uznareneM. HoBble e aBTOpbI, KOTOpbIE TOJBKO HAYMHAIOT pPAa3BUBATHCS B
JUTEPATYPHOU cepe, cTpeMaTcsl TpUOOPEeCTH MOMYJISIPHOCTh B IIMPOKUX Kpyrax
U, B CBA3U C 3THUM, PACIPOCTPAHSIIOT CBOU NPOU3BEACHUS BCEMHU BO3MO>KHBIMU
cnocobamu, B TOM uucie u B cetu MuTepHet. s HUX HaumydmmMu crocodamu
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OynyT Kak pa3 JEMOHUPOBAHHE OOBEKTOB aBTOPCKOTO IpaBa Ha CIEIUAIbHBIX
WHTEpHET-caiTax, OTHpaBKa TEKCTa caMoMy ce0e 3aka3HbIM IHCHMOM,
TIIATENBHBIA OTOOP MHTEPHET-CAUTOB U MPUMEHEHUE CHCITUATBHBIX TEXHUYECKHIX
cpenctB 3anmThl. CoXpaHEHHE K€ PYKOMUCEH W YEPHOBHKOB OyIET OAMHAKOBO
IOJIE3HO JIFOOBIM aBTOPaM, U SIBJIAETCS MPAKTHYECKH KJIACCUYECKUM CITOCOOOM.

Takoke, BBIOOp CPENICTB CaMO3alllUThl 3aBUCUT OT 00BbEMA, TOrO, HAYYHBIH
TEKCT WJIM JIMTEPaTypPHBIM, OT MECTOHAXOXKJECHHUSI aBTOpPa U OTAAJIIEHHOCTH €ro OT
U3JIaTEIbCTB U JICTIOHUPYIOMINX KOMITAHUH U, HAKOHEI, OT JUYHBIX TPEANOYTCHHM
aBTOpA.

JI. A. 3anaimukoBa,

couckamenv Ypanbckozo
20CY0apCcmeenHo20 YHugepcumema
Gusuuecxoi kynomypot (Yensiounck)

IIpaBo Ha yBasKeHHe CeMEHHOM JKU3HM:
npooJeMbl IOHUMAHUSA U 3ALUTHI

Ba)xHBIM MEXIyHAPOJHBIM JIOTOBOPOM B COBPEMEHHBIX YCIIOBHSIX poJLoII-
*aeT ocraBaThcsi KOHBEHIMS O 3aluTe MpaB YeJIOBEKAa U OCHOBHBIX cBOOO . Ee
Ha3HAYEHHE COCTOUT B TOM, YTOOBI TapaHTUPOBATH COOJIOACHHE IIPaB YeIOBEKa .

[IpaBo KaXXIO0ro Ha YBa)KEHHE €ro CEMEHWHOM >KM3HM MPOBO3IIIALIECHO 4. 1
cT. 8 EBponelickoil KOHBEHIIMM O 3alllUTe MpaB YEJIOBEKAa U OCHOBHBIX CBOOO/I.
Cratbs 8 KonBeHunn rinacut: «l. Kaxaplii iMeeT npaBo Ha YBaXKEHUE €ro 4acT-
HOW M CEMEMHOMW XM3HM, €ro >XWIUIIA U KOPPECHOHACHIMHU. 2. BMemarenbcTBO
MyOJIMYHOM BJIACTH B OCYILECTBICHHE 3TOTO MpaBa HE JIOMYCKAETCs, 32 UCKIII0Ye-
HUEM CITy4yaeB, KOTJa 3TO MPEAYCMOTPEHO 3aKOHOM M HEOOXOJIMMO B JIEMOKpPATH-
YecKoM OOIIECTBE B MHTEpEcax HAIMOHAJIbHOM 0€30MacHOCTH, OOUIECTBEHHOTO
MOPSIIKA UM SKOHOMUYECKOIO OJIArOCOCTOSIHUSL CTPaHbl, B LENIAX MPEJOTBpAIlle-
HUSl OECHOpSAIAKOB WM TMPECTYIUICHWM, OXpaHbl 310pOBbS WM HPAaBCTBEHHOCTH
WJIM 17151 3aIUTHI IPaB U CBOOO JAPYTUX JIUI.

[Tonoxenue cr. 8§ KoHBeHIIMM 00 yBa)KEHUM CEMEWHOM >KU3HU UMEET Mpsi-
MO€ OTHOIIIEHUE K CT. 12 (mpaBo BcTynaTh B Opak M co3/1aBaTh CeMbIO), cT. 2 [Ipo-
Tokosa Ne 1 (pouTenbCKkuil KOHTPOJIb 3a 0Opa3zoBaHueM Aeteil) u ct. 5 IIpoTokoia
Ne 7 (paBeHCTBO CynpyroB U 00S3aHHOCTH CYNPYTrOB BO BpeMsl IpeObIBaHus B Opa-

! Kousenmms o 3ammure MpaB 4YeJIoBeKa U OCHOBHBIX cB0OOA (Pum, 4 HOs0ps 1950 1.) : ¢ u3M. u jorm. ot
21 centsabpss 1970r., 20 mexabps 1971r., 1 suBapss, 6 Hos6ps 1990r., 11mas 1994r. URL:
http://www.espch.ru/content/view/52/30/ (nata ooparuenus: 21.02.2015).

2 KouBeHIHs BEICTYIIAa€T B KA4YE€CTBE «MEXKIYHAPOIHOTO OOIIETO IMpaBa» U (YHKIIMOHUPYET B PEKUME
MIPEEeMCTBEHHOCTH U He3aBUCUMOCTH. O Hell MOXKHO TOBOPUTH KaK O CUCTEME OOIIEeTo MpaBa B TOM CMBIC-
Jie, 4TO OHa pa3BuBaeTcs Onaromaps cozmaBaecmMomy Komwccueit u Cymom nperieZeHTHOMY mpaBy. Ilpu
3TOM KOHTPOJIbHBbIE OpraHbl KOHBEHIMH MPHU3HAIOT ceOsl CBA3aHHBIMM HIpeLeAeHTOM (HpuHIMI Stare
decisis), a Komuccust cuutaet cebs 00s3anHOM cinefoBath pemreHusM Cyna. CBOWCTBEHHBIC €l KayecTBa
MIPEEMCTBEHHOCTH ¥ HE3aBUCUMOCTH OOYCIIOBIUBAIOTCS TEM, UTO CTPAcOyprcKue yupekaeHus GyHKITHO-
HHAPYIOT HE3aBUCUMO OT HAITMOHAIBHBIX CYJACOHBIX OPTaHOB TOCYAAPCTB — Y4aCTHUKOB KOHBEHITMH.
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K€ U IMOCJIEe €ro pacTopkeHus1). JlaHHbIe TOJI0OKEHUSI CBUJIETEIBCTBYIOT O 3aKper-
JIEHWU IIpaBa Ha YaCTHYIO KM3Hb M IpaBa HA CEMEMHYIO XU3Hb B EBpomenckon
KOHBEHIIMH O 3aIMTE IIPaB YeJIOBEKA K OCHOBHBIX CBOOO/I.

[TonoxxeHne o mpaBe Ha CEMENHYIO KHW3Hb KOHBEHIIMM MMEET HEKOTOpbIE
0COOCHHOCTH, OTJIMYAIOUINE €r0 OT MOJIOKEHUH B JAPYTUX JOKYMEHTaX O IMpaBax
YeJaoBeKa:

— IIPaBO HA YBAXKEHUE CEMEWHOW JKU3HU I10 CT. 8§ MPUMEHSIETCS K OTIEIIbHBIM
YJIEHAM CEMbH, a HE K CAMOW CeMbe (Ipyrue JOKYMEHTHI IO IIpaBaM 4eJoBEKa Je-
JArOT aKLEHT Ha CEMBIO Kak siueiky oOmrectBa (1. 3 cT. 16 BeeoOieit neknapamnuu
npaB yenoBeka; m. 1 cT. 23 Tlakra o rpak/IaHCKUX U MOJMUTUYECKHUX MpaBax));

— 3alUTa 1O CT. 8 MPUMEHSAETCS TOJIBKO B TEX CIlydasX, KOrJa pedb HIET O
JEUCTBUSX CAMOTO TOCyAapcTBa, a HE AEMCTBUSAX YACTHBIX JIML (Ipyrue TOKyMEH-
ThI IO TIPaBaM 4Y€JI0OBEKa, HAIIPOTHUB, IIBITAIOTCS YCTAHOBUTH HOPMbI IOBEJACHUS JIJIsI
HEroCyapCTBEHHBIX CYObEKTOB (I1. 3 ¢T. 16 BeeoOuell neknapannu npas yenoBe-
ka; . 1 ct. 23 TlakTa 0 rpakIaHCKUX U MOJUTHYECKUX MTPaBax)).

TpaaumoHHOE TOJIKOBAHUE TEPMHHA «CEMbs» O3HAYAET, UTO CEMbSI — CYII-
pY’KECKas TETEPOCEKCyalIbHas mapa ¢ 1eTbMH . OTHAKO IOPUIAYECKOE TOJIKOBAHUE
3TOM AeUHUIIMU 0Ka3aJI0Ch 3HAUUTENIbHO cioxkHee. EBponelickuii Cyn nmo npaBam
YeJloBeKa pacuIvpuil oOliee OmpeesieHne CeMbH, KOHCTaTUPOBaB, uTo: «Cemeil-
Has )KU3Hb MO CMBICITY CTaThU 8 BKJIIOYAET 10 MEHBIIEH MEpe OTHOLIEHUS MEXKIY
OJIN3KMMH POJCTBEHHUKAMHM, HAPUMEP OTHOLIEHUS MEXIY AEAYLIKOW U 0aly-
KOM, C OJHOM CTOPOHBI, U BHYKaMHu — C JIPyTOW, JIOCKOIIbKY TaKME POICTBCHHUKH
MOTYT UTPaTh BaKHYIO POJIb B CEMEUHOM KU3HNY .

Cya Takxe 3asiBUJ, YTO pOAHbIE OpaThsd M CECTPhl MOTYT UMETh MPaBO Ha
CEMEHHYIO JKHU3Hb B paMKaX OTHOIICHHH MEXIy cO0O#, He 3aBUCHMBIX OT OTHO-
HIEHUI MEeXAy OeTbMU U POAMUTENSIMHU, KOHCTATUPOBAB HAPYIICHHE IIBEICKUM
IIPABUTEIILCTBOM CT. 8 B pesyIbTaTe pasiydeHus TPeX POHBIX OpaTbeB, B3ATHIX
II0J1 TOCYJAapPCTBEHHYIO OIEKY .

B cnydasx, korga ocrapMBaloch BMEIIATENIBCTBO B OCYIIECTBIEHUE IIPaBa
Ha CEMEUHYIO )H3Hb, CyJ paspelial 3asBUTENISAM CChLIIATHCS Ha KPOBHOE POJCTBO
HE KaK Ha JHUCIIO3UTHBHBIN (aKkToOp, a KaK HA MCXOJHYIO MPEANOCHUIKY JUIsl yCTa-
HOBJICHUS CYIIIECTBOBAHUSI CEMEMHOM KU3HU. B TO k€ BpeMs KOHBEHIIMOHHBIE OP-
ra”bl JAENIal0T OOJIBIIMK YIIOP Ha TO, YTO ONPEACIICHHbIE CBA3U «IOJKHBI CYIIECT-
BOBATh MEXKTy JINIIAMH, TIPEKIEC Ye€M MOKHO OBIJIO ObI CKa3aTh, UYTO UX OTHOIICHUS
MPEJCTABIISAIOT COOOM «CEMEWHYIO >KM3Hb» MO CMBICITY cTaTbhu 8 KoHBeHUIUMN» .
OpHako B 1I€JIOM CTpacOyprckoe MpeleIeHTHOE MPaBo OTAAET MPEeANOYTEHUE TOU
TOYKE 3pEHUsI, YTO MpaBa MO CT. 8§ UMEIOT YJIEHbI BEPTUKAIBHON CEMBH, MO Kpail-
HEW Mepe, 10 TeX MOp, MMOKa MaJOJETHUE NETU SBIAIOTCA €€ 4acThio. C npyrou

3Cw.: Hwxuuk H. C. TTomuceMaHTH3M HAIONHEHHs MOHSTHS «CEMbS B COBPEMEHHBIX YCIOBHSX //
Bractb, 3THOC, ceMbsi: renaepHbie poin B XXI Beke : Matepraibsl Mex1yHapOJHOTO OOIECTBEHHOTO U
Hay4HOTO (hopyma (28-29 Hos0ps 2010 1., Mocksa). M. : UDA PAH, 2010. C. 175-176.

*Cm.: Cyze6Hoe pererne o xeny Mapke ot 13 nronst 1979 r. Series A. No. 31. P. 21. Para. 45.

®Cwm.: CyzebHoe pemenue no gerny Onccon ot 24 mapra 1988 r. Series A. No. 130. P. 36-37. Para. 81.
*Tomben [I., Xappuc /1, 3Baak JI. EBporefickast KOHBEHITHS O MTpaBax YesoBeka u EBporneiickasi conuaib-
Has XapTHs: MpaBo U npaktuka. M., 1998. C. 306.
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ctopoHbl, CyJl BBICTyHaeT 3a 0oJiee KECTKHE CTaHAAPThI JJIsl JJOKA3aTeNbCTBA CY-
LIECTBOBAHUSI CEMEMHBIX CBS3EH B CIlydasX, KOr/ia 3asdBHTEIIH TpeOYIOT 3allMUThI
TOPU30HTAIBHBIX OTHOIICHUH MO CT. 8 . OHAKO KOHBEHLIMOHHBIE OpraHbl pa3pe-
MIAIOT 3asBUTEISIM B TAKUX WJIM aHAJOTUYHBIX OOCTOSITENILCTBAX JOKAa3bIBaTh CY-
IIECTBOBAHNE CEMEHHON KU3HU Je-(PaKTo IMyTeM YCTAaHOBJICHUS HEKOTOPBIX (hak-
TOB, Hampumep (UHAHCOBOW WJIM TICHUXOJIOTMUYECKON 3aBHCHUMOCTH. Tak, B neie
Bolin 3asBuTENb KaNOBANCA HA OTKA3 B IOCTYIIE K €0 TUIEMSIHHUKY, KOTOPBIN ObLI
B3ST IOJI TOCYJIapCTBEHHYIO oreKy. KoMuccus KkoHcTaTupoBana HapylieHue CT. 8:
CTOPOHBI JOCTHUTIIN APY>KECTBEHHOTO yperynupoBanus . Hambonee Beckum goka-
3aTENBCTBOM CEMENHOM KU3HU, ECTECTBEHHO, SIBIISIIOTCS YK€ CYIIECTBYIOLIUE CE-
MEWHBIEC OTHOILICHHUS.

B nenom Komucens npumuia K 3aKI0YEHUIO, YTO TUIAHBI JKOJEH BCTYIIUTh B
Opak He co3faroT ceMeiHol u3Hu. OnHako Cyn MoauduuupoBai 3Ty NO3ULHUIO,
3asBUB Mo Jeny AOnyna3u3, Kabanec u bankanganu, 4To «3TO HE O3HAYAET, YTO
BCSl_TIpENIojaracMas CeMeWHas >KU3Hb IIOJHOCTBIO BBIXOAUT 3a PAMKH [CTaTbU
8]»". B 3TOM ciryuae HEKOTOpbIE U3 3asiBUTENICH COCTOSUIM B 3aKOHHOM Opake, OJI-
HaKO HE MOIJIM BECTH ITOJIHOLICHHYIO, HOPMAJIbHY0 CEMEWHYIO KU3Hb BBUJly OTpa-
HAYNTEIbHBIX MMMUTPAlMOHHBIX 3aKOHOB. lloaTOMy mpencraBisercs, 4ToO KOH-
BEHIIMOHHBIE OpPraHbl JIEJIAI0T ONPEACIICHHBIM yIIOp Ha CEMEMHYIO JKU3Hb JE-10pe
IIpU MOAXOAE C TOYKHM 3peHHsl Opaka v OOJbIIMI yHOp Ha CEMEWHYIO JKU3Hb Jie-
(akTO Mpu MOAXO0J€ C TOYKH 3pEHHUs MOBCEAHEBHOW mMpakTuku. Tem cambiM Ko-
muccust U CyJl OCTaBISIOT JUIsl c€0sl BO3MOKHOCTb, MPU ONpeesieHnu (pakTa cy-
IECTBOBAHUS CEMEMHOM KU3HU MO CT. 8, OIIEHUBATh MPETECH3UIO KaXJ0M CEMbU Ha
VHJABUAYAJIBHOW OCHOBE. YUMTHIBas COBPEMEHHBIE MU3MEHEHUS COLMAIBHBIX U
KyJbTYPHBIX MOJIENICH CEMEHHOM >KU3HHU, KOHBEHIIMOHHBIE OPTaHbl JOJKHBI 00J1a-
naTh Takou ruOkocThio. [loaTomy no geny beppexad Cyn mocTaHOBUI, YTO B CIIY-
Yyae 3aKOHHOT'O U MOJJIMHHOTO Opaka «W3 KOHIEMIMU CEMENHHON KU3HHU, Ha KOTO-
pOii OCHOBaHa CTaThs 8, CIeNyeT, YTO PeOCHOK, POAUBIIMICS OT TAKOTO COI03a, SB-
asiercs 1PSO jure 4acThio 3TUX OTHOIICHUH; TOITOMY C MOMEHTA POXKACHUS peOeH-
Ka ¥ B CUJTy camoro (hakTa poxACHUS MEXIY HUM U €ro POJAUTEISIMUA CYUIECTBYIOT
y3bl, COCTABISIOIIUE «CEMEUHYIO JKU3HbY», JAXE €CIIH POJIUTENN HE MPOKUBAIOT
BMECTE.

Xotsa Cyn He cUMTaeT COBMECTHOE NPOXKMBAHUE YCIOBUEM SiNe qua non ce-
MEWHOM KU3HU MEXIY POAUTEISIMU U MaJOJETHUMHU JI€TbMU, «HECTAaHIAAPTHBICH
MOJENH MPOKUBAHUS 3HAUYUTEIBHO YCIOKHWIN ISl KOHBEHIHMOHHBIX OPTaHOB OII-

"Cwm.: 1) No. 3110/67. Dec.19.7.68. — Yearbook 11. P. 494 (518), B KOTOPOM MOCTAHOBIIAETCS, UTO CBSA3EI
MEXY JJIel, MIIEeMSHHULIEW U TIJIEMIHHUKOM HEJ0CTaTOYHO, PAaBHO KakK U CBSI3€H B paMKaX OTHOUIECHUH,
KOTJIa CaMU JIeTH sBJISIIOTCs coBepineHnoietHumu; 2) No. 2991/66. Dec.15.7.67. — Yearbook 10. P. 478
(500), B KOTOPOM MOCTAHOBIISAETCS, YTO COBEPILCHHOJICTHUI ChIH HE MOXKET BBE3TH CBOETO OTIA HA Tep-
puroputo Coenunennoro Koponescrsa; 3) No. 5269/71. Dec.8.2.67. — Yearbook 15. P. 564 (574), B ko-
TOPOM MOCTAHOBJISIETCS, YTO 3aMYIKHSISI COBEPIICHHOJETHSISI 04b, MPOKUBAIOIIAS CO CBOUM MYIXKEM, HE
MOXeT TpeOOBaTh 3AIIUTHI IPaBa Ha CEMEWHYIO KU3Hb CO CBOUMH POJUTEISMHU.

® Cm.: CynebHoe pemrenue no geny Boiin ot 28 espans 1994 r. Series A. No. 282-B.

® CyneGHoe pemenne mo xeny A6nynasus, Kabanec u Bankanmam ot 28 mast 1985 r. Series A. No. 94.
P. 32. Para. 62.
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peneneHne CylecTBOBaHUS CEMEHHON KU3HU U 0053aTENIbCTB rOCyAapCTBa 1o OT-
HOULIEHUIO K UHIUBUY.

[Ipumensia ct. 8 EBponelickoli KOHBEHLIMH O 3alIUTE MpaB YeJIOBEKa U OC-
HOBHBIX cB000J, CyJ, MCXOIUT M3 TOrO, 4TO B c(epy AEHCTBUS 3TOM cTaThbu
BKJIFOYAOTCS:

— CeMEWHbIE OTHOLICHMSI, KaK OTHOLICHMs, OCHOBAaHHBIE Ha Opake, Tak U
JpyTUe CeMENHBIE y3bl, KOT1a CTOPOHBI JKUBYT COBMECTHO BHE Opaka;

— OTHOILICHUS MEXKY POAUTEISIMU U IETbMU, BKJIIOUYAsl TE CIy4au, KOraa Je-
TH POKJICHBI BHE Opaka, pOJUTENHN Pa3BeIeHbl WU MIPOKUBAIOT OTAEIBHO JIPYT OT
Apyra,

— OTHOILIEHUS MEXy JeAyIIKaMu, 0a0ylIkaMy U BHYKamH;

— BONPOCHI, Kacarlluecs Npe3yMNIUU OTIOBCTBA B OTHOUIEHWH PEOCHKA,
POKIEHHOTO B Opake;

— KOH()JIUKTHBIE OTHOILIEHUSI MEX]Yy POIUTEISIMU B BOIPOCE MPUCMOTpA 3a
JE€TbMU;

— MephbI 11 00sieryeHus: 0ObeAMHEHUS POIUTENS U IETEH;

— MEpBI I NIPU3HAHUS POJUTENIBCKUX NPaB, B3SATUSA JETEHW HA IONEYEHUE
TOCY1apCTBEHHBIMU BIACTAMH, [IEPEJAti MO ONEKy J€Ted B OpraHbl TOCyAapcCT-
BEHHOI'0 IIPU3PEHHUS; U JIP. 1

HecmoTtpst Ha IMPOKYIO TPAKTOBKY IMOHATHUS «CEMEWHAs KU3HBY» ~, OHO, TEM
HE MEHEE, TPAAULIHOHHO OTPAHUYMBAJIOCH JINYHBIMUA OTHOIIEHUSMH MEXIY WHIH-
BUJIaMH, KOTOpBIE 110 OO0JIbIIEH YacTH yPEryJIupOBaHbl CEMEHHBIM IPABOM.

Bcenen 3a BeeoOmelt nexnapanueit npas yenoseka (1948) u Mexaynapo-
HbIM MAaKTOM O TPAXKJAHCKUX W NoJuThyeckux mpasax (1966) cr. 8§ KonBeHuuu
AKIIEHTUPYET BHMUMAHHUE HA YBAXXCHUM JIMYHOM M CEMEMHOM >KU3HU U 3alpere
BMeEILIATEIbCTBA B Hee MyOIMYHBIX BiacTed. Takum o00pa3om, cemeiiHas >KU3Hb
rpaKIaHUHA OTPAXAAETCA OT BMEIIATEIBCTBA FOCYAApCTBa, OT MPOM3BOJIA TOCY-
napctBeHHOM BiacTH. Crarbs 8 KOHBEHIIMM HE 3aTparuBacT MPaBOBBIX OTHOIIE-
HUW, BO3HUKAIOIINX MEKY CEMbEN WM WICHAMHU CEMbH M TOCYHAapCTBOM. Takwue
OTHOILIEHMS PETYJUPYIOTCS 3aKOHOAATEIBCTBOM rocylaapcTB. OgHaKo CT. 8 «cCo-
JIEPKUT B ceO€ 3apOoJbllll S3KOHOMHUECKHUX, COLMATIbHBIX U KYJIBTYPHBIX IPaB)»
[IpaBo Ha yBakeHHE CEMENHOM KU3HU JAA€T TOTYOK K MPU3HAHUIO HEOOXOAUMOCTH
MPENOCTAaBUTh CEMBbE COLMAJIBHBIE NIPaBa B CBS3H C POXKICHUEM M BOCIUTAHUEM
nereil. OnHako, cama cr. § KOHBEHIIMM HE MpeIonpeleseT HU XapakTep, HU KO-

Cm.: CamsBua M., nie. TIpenesentsr EBpOMeicKoro cyaa 1o mpaBaM deIoBeKa. PYKoBOSIIIE MPHHIHI-
bl CyA€OHOM MPAaKTHUKH, OTHOCSIIEHca K EBporneiickoit KOHBEHIINY O 3aIIUTe PaB YeJIOBEKa U OCHOBHBIX
cBoOon. Cynebnas npaktuka ¢ 1960 o 2002 r. : mep. ¢ ppanm. CII6., 2004.

"B wacTHOCTH, 0OCY IAICA BOIPOC O BOSMOXKHOCTH NPHU3HAHHS OJHOMONBIX CEKCYalbHBIX OTHOMICHH
cemeliHol xu3HbI0 (neno Kepkxosen nmpotuB Hupepnaunos (No 15666/89 Kerkhoven, Hinke & Hinke v.
the Netherlands, Dec 19.5.92, unreported)); npu3HaHO MpaBo Ha CEMEWHYIO KU3Hb MEXIY (pakTHUeCKUM
OTIIOM U PEOEHKOM, C MaTephI0 KOTOPOTO TAKOW OTEIl MPEKPATUII COBMECTHOE TIPOKUBAHUE EIIE JIO POXK-
nenns pedenka (cm.: Kunkanmu V., Yedppanosa E. A. EBporielickast KOHBEHIIMS O 3alllTE TIPaB YeJIOBEKa U
OCHOBHBIX cB000J. CTaths 8: mpeneaeHTs 1 kommeHnTapuu. M., 2001. C. 101).

Tomsen J1., Xappuc /I, 3aak JI. EBpomneiickas KOHBEHITHS O TpaBax desioBeka M EBporeiickas coru-
ajibHas XapTus: npaso u npaktuka. C. 290.
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JUYECTBO, HU PEaTbHOE COJECP’KAHHE COIMANbHBIX IPaB, KOTOPbIE MOTYT OBITH
MIPEOCTABIIECHBI CEMbE (POAUTENSIM) .

[IpoGnemsl, CBsI3aHHBIE C MPEAOCTABICHUEM TpakIaHaM COITMATBHBIX TIPaB,
B TOM YHCJI€ C PEIIEHHEM BOIIPOCA O IEJIECO00PA3HOCTH MPENOCTABICHUS PABHBIX
MpaB pa3IMUHBIM KaTEropusM HaceJeHus, ClIoxHbl. [Ipu paccMoTpeHuu nen o
peanu3aluu COIMalIbHBIX TMPaB HEU30EKHO BCTAHET U BOMPOC O COOTHOUICHUU
paB, TapaHTUPOBAHHBIX HAa MEXIYHAPOJIHOM HJIM KOHCTUTYIIMOHHOM YpPOBHE, U
CyOBEKTHUBHBIX TpaB, MPEIyCMOTPEHHBIX KOHKPETHBIMU 3aKkOHaMu. B cTporom
CMBICJIE CJIOBA TOJBKO MEPBBIE MOTYT MPU3HABATHCS COLUAIBHBIMU IIPaBaMH, OJI-
HAKO MX pealn3aiusi HEBO3MOXHa 0€3 CO3/1aHusl MPABOBbIX MEXaHU3MOB, OIpee-
JSIOMIUX YCIIOBUS, MOPSJOK M KOJUYECTBEHHOE COJIEP>KaHHE COOTBETCTBYIOIIMX
npaB. OTCYTCTBUE HE TOJIBKO KOHCEHCYCa, HO JIa)K€ IMOMBITOK BBISIBJICHUS U OCO3-
HAHUS BCETrO Kpyra npo0sieM, CBA3aHHBIX C 3aIIUTON COIMAIbHBIX MPaB, MPUBOIUT
K (OpMHUPOBAHUIO JIOBOJHHO CIOPHOW (2 MHOTAA M MPOTUBOPEUMBOM) MPAKTUKU
Cyna. 3amura conuaibHbIX MpaB, KOTOpas Mmoka He npeaycmoTpeHa KonBeHiuen,
TpeOyeT yueTa HOBBIX BHYTPUTOCYJAPCTBEHHBIX (PAKTOPOB U Pa3BUTHUS TEOPETHYE-
CKHX TOJIO)KEHHI KOHLIETIIIMH, HA OCHOBE KOTOPOM Takas 3ammuTa OyAeT OCyLIEecT-
BIIATHCHL.

E. A. 3uHoBbeEBa,

cmyoenmka 3 Kypca

HTI (¢p) CTIOA

HexkoTopbie npo0JieMbl, BOSHUKAOIIHME IPU PACCMOTPEHUH /1eJI IKCTPEMUCT-
CKO# HANIPABJIEHHOCTH B MOPSIJIKe
IPaKAAHCKOI0 CYyA0NPOU3BOACTBA

B nocnegnee Bpems, B cpencTBax MaccoBoil HHGOPMAIIMK BCE Yallle U Yalle
BCTpEUAIOTCS MaTepuaiabl O (pakTax HECAHKIMOHUPOBAHHOIO PACIHpPOCTPAHEHUS
nH(popManuu (MU3roTOBICHUE U PACTIIPOCTPAHEHHUE JMCTOBOK, OpOUIIOP, KHUT, ay-
JIM0- U BUI€0(ASIOB) TaK UM MHAYE CBA3AHHOM C SKCTPEMHUCTCKOM HAIPaBJICHHO-
CThI0. Yalre BCero pacnpocTpaHeHHe MOJA00HBIX MaTEPHAIOB TPOU3BOIUTCS B Ce-
Td uHTEepHET. [lopoi, rpaxaaHe Oe3MyMHO pa3MeniarT HHOOpMaIUIo, JaXe He
MOJI03pEBas O TOM, YTO HAPYIIAIOT, TEM CAMBIM, JCUCTBYIOIIEE 3aKOHOAATEIbCTBO.
3a pacrpocTpaHeHre dIKCTPEMUCTCKOTO MaTepuala TpaxIaHUH MOXKET ObITh TpH-
BJICUCH K YTOJIOBHOM, AJIMUHHCTPATUBHOM WJIM TPAXKIAHCKO-TIPABOBOM OTBETCT-
BEHHOCTH.

B cr. 13 @3 «O npoTUBOAECHCTBUM IKCTPEMHUCTCKON JIESITEILHOCTH» OT 25
uroist 2002 roma Ne 114-®d3 (mamee — 3 Ne 114) 3akpermieHo, 4To HHPOpMAITMOH-
HbIE MaTepuajbl MPU3HAIOTCS SKCTPEMHUCTCKUMU (efepabHBIM CYJOM TI0 MECTY
uX OOHapy>KCHHUs, PACHpPOCTPAHCHUS WM HAXOXIEHHUS OpraHU3allMu, OCYIIECT-
BHBILICH MPOM3BOJACTBO TAKWX MarTepuanoB. [Ipu3HaHue CynoM mMaTtepuaoB JKC-
TPEMUCTCKUMH B COOTBETCTBUHU C BBIIEYKA3aHHOM CTATBEW BO3MOXKHO JABYMS OC-
HOBHBIMH CITIOCOOAMHU: HA OCHOBAHHH 3asBJICHUSI TIPOKYPOpA UITU MPHU MIPOU3BOICT-

B3 Hyprouaosa A. @. IIpaBo Ha yBakKeHHE CEMEHHOMN XU3HH ¥ €T0 3aIIuTa EBPOIIEHCKIM CyIOM I10 Tpa-
BaM dejioBeka // JKypHan KOHCTUTYIHOHHOTO mpaBocyaus. 2011, Ne 2,
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BE€ 10 COOTBETCTBYIOLIEMY JIeTTy 00 aJIMUHUCTPATUBHOM IPABOHAPYIICHHUH, TPaXK-
JAHCKOMY WJIM YroJIOBHOMY Jieny . dDenepanbHblii CIUCOK AKCTPEMHUCTCKUX MaTe-
puanoB GopMUpyeTCs Ha OCHOBE MOCTYIMAIMMX B MuHHCTEpCTBO foctuimu Poc-
cuiickon denepanr KONUMKA BCTYNUBIIMX B 3aKOHHYKO CHIIYy PEIIEHUN CYHAOB O
MPU3HAHUU UH(OPMAIIMOHHBIX MAaTEPUAIOB YKCTPEMUCTCKUMU, KOTOPHIE YCTaHAB-
JMBAIOTCA B MOPSAAKE T'PaKIaHCKOTO cyAonpou3BoAcTBa. B Poccuiickoii razere u
Ha carte MunucrepcTa roctuuun Poccniickon ®denepanuy peryiasipHO MOIIOJH -
eTCsl U MyOJUKYEeTCs CIIMCOK MaTepUajioB, MPU3HAHHBIX POCCHMUCKUMHU CyAaMH JKC-
TpeMuctckumHu. [lo coctostauto Ha 21 ¢epans 2015 roma denepanbHbIi CIIUCOK
HKCTPEMUCTCKUX MaTepualioB BKJIOYaeT B ceds 2612 mynkroB. U mpexne yem
MPUBJIEYD JINI[A K OTBETCTBEHHOCTH, COOTBETCTBYIOIINN MaTepHan JOKHbBI MPU-
3HATh KCTPEMUCTCKAM B MOPSIKE, YCTAHOBICHHOM 3aKOHOAATEILCTBOM Poccuii-
ckon Denepanum.

ITo cmoBam cekperapst coBera Oe3omacHocTu Poccuiickoit deneparuu
H. I1. TTarpymieBa, «9KcTpeMU3M HaOUpPAET CUIIy B MUPE, U 3Ta TEHIECHUUA OyleT
coXpaHsThesi» . I10 JaHHBIM, OMYOIMKOBAHHBIM Ha [IOPTAje MPABOBOIl CTATUCTHKH
['enepanpHOM npokypatypsl Poccuiickort Deneparinu, HaOI01aeTCsI POCT 3aperu-
CTPUPOBAHHBIX MPECTYIUIEHUN SKCTPEMUCTCKOW HAMpPaBICHHOCTH. Tak, HampuMmep
B 2013 ronys I[IpuBomkckom DeaepaibHOM OKpyre ObUIO 3aperucTpupoBaHo 165
MPECTYIUIEHUM JKCTPEMHUCTCKOW HampasieHHOCTH, a B 2014 roxy yxe 199 mpe-
CTYIUIEHUH, YTO B IPOLIEHTHOM COOTHOILIEHHH BBIPAXKAETCA KAK yBEJINYEHHE Ha 18
IIPOLICHTOB .

[IpuBeny Heckonbko npumepoB. Hekuit xutens r. YeOokcapbl B OKTAOpe
2012 roga pasmenian B cOUMAIbHOU ceTu «BKOHTaKTe» BUIICOPOJUKU U (Paiiibl,
coJiep Kaliue TMPU3HAKKW BO30YKICHHS HEHABUCTH, B OTHOIICHWM TPYIIBI JIHII,
OOBEMHEHHBIX MO MPU3HAKY HAIMOHAJIBHOW MpuHaMIeKHOCTH. [1o pesynbraram
Cy1eOHOM SKCIEPTU3bl pa3MEIEHHbIE MAaTepHUalibl ObUIM MPU3HAHBI SKCTPEMUCT-
ckumu. B oTHomeHun xutens B utose 2014 rona Bo30yauin yrojaoBHOE AENO IO
4. 1 ct. 282 YK P®. Onnako, B deBpasne 2015 r., KanuHUHCKUM pailOHHBIM CYI0M
r. Yebokcapbl ObUIO BEIHECEHO MOCTAHOBJICHUE O MPEKPAIEHUH YTOJIOBHOTO Jieia
B CBSI3U C UCTEUCHUEM CPOKA JJABHOCTU YTOJIOBHOIO MPECIICIOBAHUS HA OCHOBAaHUU
. 3 4. 1 cT. 24 YronoBHO-TIpoLiecCyanbHOTro Kogekca Poccutickon @enepanumu.

Hpyroii caydair npousomen B I. Mxesck. [lonp3oBarens couuanpHONU CETH
«BkoHTakTe» pa3MecTWs Ha CBOCW CTpaHUIle NBaWH()OPMAIMOHHBIX MaTepuaa:
«Bo3bpMeMcs 3a pyKu Apy3bsi, UTOO HE MPONAcCTh MOOJUMHOUYKE» C (oTorpadueit
JIUI, PYKH KOTOPBIX OOpa30BBIBAJIM CBACTHKY, a TaKkKe aHEKJOT, KOTOPbI Hauu-
Hascs co cnoB: «Cyn. Jleno 06 n3buennn kaBkasna ...» WHIycTpuanbHbIi paiioH-
HbII cyn T. M>KeBCK yJIOBJIETBOPUII UCKH MPOKYpOpa W MPU3HAT 3TH MaTepHUaIbl

'Cm.: O mpOTHBOJEHCTBIM IKCTPEMUCTCKOM JEATENBHOCTH : (esep. 3akoH oT 25 urons 2002 r. Ne 114-
@3 : B pen. ot 31 nexabps 2014 r. // C3 P®. 2002. Ne 30. Ct. 3031 ; 2015. Ne 1 (wacts I). Cr. 58.
2HaTyXI/IHa K. B Poccuu nosiBuTCS cucteMa MOHUTOPUHTA SKCTpemu3ma. // rg.ru: Marepuer nopran Poc-
cuiickoii raszetsl. 1998-2015. URL : http://www.rg.ru/2014/11/20/extremizm-site.html (nata oGparmenus:
28.01.2015).

3HpeCTyHHOCTb B peruonax // crimestat.ru: ITopran mpaBoBoii cTtarucTuku ['eHEpaNbHOM MPOKypaTyphI
Poccuiickoit ®enepanuu. URL: http://crimestat.ru/regions_chart_total (mara oopamenns: 18.02.2015).
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HKCTPEMHUCTCKUMH. B OTHOIIIEHWU MECTHOTO KUTENS BO3OYAMIN YTrOJOBHOE JEJI0
o 4. 1 cT. 282 YronosHOro Kojaekca Poccuiickon q)ezxepauHHA'.

B TocymapcTBeHHOW MyOIMYHOM  HAy4YHO-TEXHHYECKOH OHOIMOTEKe
r. HoBocubupck CO PAH B paMkax npoBepkH, MPOBOJIUMOM 001aCTHOM IpOKypa-
Typoil, ObUTH OOHAPYKEHBI 3aMPEUICHHbIC KHUTH, KOTOPbIEe HAaXOAMINCh B CBOOO/I-
HOM Joctyne ais uurareneit. 9to «Muctepu Illambanb» (nceBqoHUM aBTOpa —
Csetozap) u tpya Dnyapaa promona «EBpeiickas ®panuus» noa oOiel peaak-
nueir B. Muponosa. Ilo mpeacraBieHuto mnpokypopa peruoHa ot 24 ceHTsaops
2014 rona HapymieHust ObUTH YCTPAaHEHBI — SKCTPEMHUCTCKUE KHUTH U3BSUIA U3 CBO-
00JTHOTO JOCTYyIa, TPOUX COTPYAHUKOB OMOJMOTEKU MPUBIEKIN K AUCIUILUIMHAD-
HON OTBETCTBEHHOCTH .

®enepanbHbiM 3aKOHOM Ne 114, ycTaHOBIEHO, YTO Jiejia O MPU3HAHUU MaTe-
pHATIOB 3KCTPEMUCTCKUMH BO30YKIAIOTCS MO 3asBJICHUIO POKypopa. denepalib-
HbI 3ak0H «O mpokyparype Poccuiickoit @enepannmn» HaAelseT NpoOKypopa mnpa-
BOM OOpaTUTHCS B CY/JI C 3asBJICHUEM, €CIIU 3TOT0 TpeOyeT 3aluTa NpaB I'paxaaH u
OXpaHSEMbIX 3aKOHOM HWHTEPECOB OOLIECTBA WJIM TocyAapcTBa. [ 'pakIaHCKUIl
nporeccyanbHbiil koaeke Poccuiickoit @enepanuu (nanee I'TIK P®) comepxkut
YyIIOMUHAHUE TEPMHHA «3asIBICHUE MPOKYpopa» Kak oOpallleHue B 3alUTy Ipas,
CBOOOJ M 3aKOHHBIX MHTEPECOB TPaXK/IaH, HEONpeAeIeHHOro Kpyra jmi (cT. 45).
[IpeacraBnsieTcs, 4TO MPABOBOE COAEPKAHME TAKOr0 OOpaIlleHUs MPOKypopa clie-
IyeT OTHOCUTbH K HCKOBOMY 3asIBJICHUIO, U BOIPOC OYJET perarbCcs B MOPSJIKE HC-
KOBOT'O IIPOU3BOJICTBA.

ITo maenuro T. B. KymHapeBa, o cBoel IMpaBOBOW CYTH PacCMOTPEHHUE 3a-
ABJIEHUS IPOKypopa B nopsiake cT. 13 3 Ne 114 Becbma cxoxke ¢ TPOU3BOJACTBOM
1o AenaM o0 YCTaHOBJIEHUH (DAKTOB, UMEIOLIMX IOPUIUYECKOE 3HAUEHUE, MPEy-
cmoTpeHHbIM cT. 264 T'TIK P® — B mopsanke ocoboro mpousBojctBa. OH Tak ke
OTMEUAET, YTO AHAJOTMYHOM IMPAaBOBOM IMO3ULMH IpuaepKuBaetcs [ eHepanbHasd
npokyparypa Poccuiickoit ®enepanun B HHPOPMALIMOHHOM TUcbMe OT 19 mapra
2009 r. «O pe3ynpTaTax 000OIICHHUS MPAKTUKH U O MEpax MO AabHEHIIeMYy CO-
BEPILIEHCTBOBAHUIO PabOTHI IO MPUMEHEHUIO MPOKYpOpaMU MOJHOMOYHH, Mpeay-
CMOTpEHHBIX CT. 13 @3 No 114»°,

JlelicTBUTENBHO, B 3aBJICHUM IPOKYpOpa HE CTABUTCS BONIPOC O MPHUBJIECYE-
HUHU JIMLA, PACIIPOCTPAHUBILETO MATEPHUAI, K OTBETCTBEHHOCTH. [Ipoxypop nuiib
BBIpaKaeT MPOChOY K Cyny 00 YCTAaHOBJICHUU MPABOBOTO COCTOSIHUS WH(OpMAaIH-
OHHBIX MAaTEPHUAJIOB, KOTOPOE, MEXKAY TE€M, B JAJbHEUIIEM MOXKET UMETh IOPUIH-
YECKOE 3HAYECHUE, B TOM YHUCJIE HE TOJIBKO ISl IPUBJICYEHUS JIMLL K OTBETCTBEHHO-
CTH 32 pacnpOCTpaHEHHE, MPOU3BOACTBO UM XpaHEHUE TaKUX WH(POPMALMOHHBIX
MAaTEepUAJIOB, HO U JUI UX HU3BATHs, JAJbHEUIIEro MPEeIOTBPALLECHHUS UX pacipo-

CTpaHEHUsI UHBIMU mnam’. [Tosromy T. B. KymHapeB npeaiaraer, rnepea TeM Kak

4Cyn B YIMypTHU TIPU3HAT SKCTPEMUCTCKUM Matepual, «OJNu3Kuil 1mo »xaHpy K aHekaotyy» // interfax-
russia.ru:  CereBoe  wm3manme  «MuTepdakc-Poccms»  1991-2015.  URL:  http://interfax-
russia.ru/Povoljie/news.asp?id=560010&sec=1671(nara odpamenus: 01.02.2015).

®Pysanosa H. TIpokyparypa obmapyxuma B I'TIHTE s3anpeutenssie kuurn // rg.ru: WHTepHeT mopran
Poccwuiickoii razetsr. 1998-2015. URL : http://news.ngs.ru/more/1976171 (01.02.2015).

®Cwm.: Kymmapes T. B. IIpu3Hanne MHMOPMALMOHHBIX MATEPHATIOB SKCTPEMHCTCKMMH // 3aKOHHOCTS.
2011. Ne 4. C. 53-55.

" Cm.: TaM xe.
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paccMaTpuUBaTh BOMPOC O MPUBICYEHUU KOHKPETHOIO JIMIA K OTBETCTBEHHOCTH,
MPEABAPUTEIILHO, YCTAHOBUTH, JCHUCTBUTENIBHO JIM JAHHBIM MaTepuall SBISIETCS
HKCTPEMUCTCKHUM, YTO OyAET pacCMaTpUBATHCS B MOPSJIKE 0COOOTO MPOU3BOJICTBA.
A yxe 3aTeMm, mojaydeHHbIe (aKkThl OyIyT UMETh MPEIOIUINATBLHOE 3HAUCHUE TTPU
MOCTAHOBKE BOIPOCAa O NPUBJICYEHUU KOHKPETHOIO JIWIIA, PACIPOCTPAHUBIIETO
uH(pOpMAIUIO, K COOTBETCTBYIOIIEH OTBETCTBEHHOCTH IO IMpaBUJiaM HCKOBOTO
IIPOU3BO/ICTBA.

A. P. CynraHoB, HalpOTUB, CYUTAET HEBO3MOKHBIM PACCMOTPEHHUE JI€T JaH-
HOM KaTeropuu B MOPsIKE 0coO0T0 MPOU3BOACTBA, TTOCKOJIBKY TaKOW MOPSIIOK HE
oOecreynBaeT MpaBo rpak/iaH Ha CHPABEAJTUBYIO 3aIUTY CBOMX IMpaB, rapaHTUPO-
BaHHBIX KoHctuTynueint Poccuiickoit denepanuu (crt.cT. 45, 46) u EBponeiickoi
KOHBEHIHeH 10 mpaBaM denoseka (cr.ct. 6, 13)°. On mpemmaraer otHocHTh pac-
CMaTpUBaeMbI€ JieJia K criopaM U3 MyOJUYHBIX MpaBoOTHOIIEHUH. OHaKO, IO €ro
MHenwuto, aeictByromuil I'TIK P®, a umenno, noapazaen I, B Tom Buae, B KoTO-
POM OH CYIIIECTBYET, aOCOTIOTHO HE MPUCTIOCOOJIEH K PACCMOTPEHUIO TAaHHOW Ka-
teropun Aen. «lIponeccyanbHble rapaHTUW, YCTAHOBJICHHBIC ISl TpakaaH U HUX
00bEeIUHEHUN B 3TOM pazjeie, chHopMyIHpoOBaHbl UMEHHO TaKUM 00pa3zoM, 10
OHM JICHCTBYIOT TOJBKO B CUTYAIlUU, KOT/Ia 3aABUTEIISIMU SIBJISIFOTCS TPAXKIAHE) .

YHoMHOMOYEHHBIM 110 mpaBaM 4enoBeka B Poccuiickont ®enepauuu
B. II. JIykus, TOKE OTPULATEIBHO BBICKA3BIBACTCA 110 IMIOBOY PACCMOTPEHHUS JaH-
HOU KaTeropuu Jiea B Mopsiake ocodoro npousBoactsa. [lo ero MHeHuto, HE0OX0-
MO MEPECMOTPETH CI0XKUBIIYIOCA MPAKTUKY. [[0CKOIBKY CylIecTByeT IpaBOBOM
KOH(JIMKT, B KOTOPOM3aTParuBaroTCs HEOTUYK/1aeMble TTpaBa U CBOOOIbI YeJIOBEKA
U TpaxJaHWHA, U B cwiy mnoJyioxkeHust cratbu 12 IIK P®, stu cyneOHbie nena
JIOJDKHBI paccMaTpUBAThCs B 0OIIEM MCKOBOM MOPSAKE, KOT/Ia COOI0IAI0TCS OC-
HOBHBIC MTPUHITUIIBI CYIOMTPOU3BOJICTBA: COCTSA3ATEILHOCTh CY/I€0HOTO MpoIlecca u
PaBEHCTBO CTOPOH

MBI TOXE TpuACpKUBAEMCS JTaHHOM MO3ULMH. [I0CKONBKY JHIla, pacrpo-
CTpPaHUBIIIUE MaTepuall, KOTOPbIA MO MHEHHUIO MPOKYpOpa SIBISETCS SKCTPEMUCT-
CKUM, BIIpaBe 3alIUIIATh CBOM KOHCTUTYIIMOHHBIE MPaBa, TaKue Kak CBOOOIA CJIO-
Ba, COBECTH, BEPOUCIIOBEIaHNS U MMEIOT MPABO KaK Ha CyJIeOHYIO 3alluTy, TaK H
Ha JO0Ka3blBaHWE CBoMX yOexaeHui. OgHako, B OyaylieM, MpecTaBIsSIeTCs BO3-
MOXHBIM OTHECTH JaHHBIE Jieja B OT/ICJIbHYIO KaTeropuio, 4To OyAeT CocoO0CTBO-
BaTh MPUHITHIO OOOCHOBAHHBIX W 3aKOHHBIX PEIICHU B 00pHOE C IKCTPEMUCTKON
nestenbHOCThIO. B nexabpe 2014 roga Obuta ogoOpena koumenmus EnuHoro rpa-
JKJIAHCKO-TIPOLIECCYAIBHOTO Konekca Poccuiickon CDeglepaupH/Ill, B KOTOpPOM ILjIa-

8 CynranoB A. P. Oco6oe mpoM3BOICTBO JUIsi SKCTPEMHCTCKHX aen? // Sova-center.ru: MHdopMAaHoHHO-
aHanmutryeckuit  mentp. 2003-2012. URL :  http://www.sova-center.ru/misuse/publications/2013/02/
d26442/ (nata oopamenus: 14.02.2015).

9Cwm.: CynranoBA.P. FOpumndeckast mpupo/a eil O MpH3HAHNHE HHGOPMALHOHHBIX MATEPHAIIOB YKCTpPE-
MHUCTCKHMH C TOUYKH 3pEHUS TPaKIaHCKoro mnpouecca // Ansokar. M. : 3aKOHOAATEIBCTBO U 9KOHOMHUKA.
2012. Ne 1. C. 12-25.

“Menpuukos A. Tlomntnka nmeser B aymy // ng.ru: Hesasucumas rasera. 1997-2015. URL:
http://www.ng.ru/ng_religii/2013-01-16/6_rights.html (nata o6pamenus: 15.02.2015).

" [lIxapyna A. O6cyxmaem npoext // ['azera «K-FOpuct». 2015. Ne 4 (suBaps). CucreM. TpeGoBaHUS:
Adobeacrobatreader. URL : http://www.vegaslex.ru/data/2015/02/06/1234648124/TTetpos_mx-FOpuct
01.2015.pdf (maTta o6parenus: 20.02.2015).
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HUPYETCS B OT/ACIbHBIN pa3/iei BbIACIUTh aIMUHUCTPATUBHOE CYJONPOU3BOICTBO,
B KOTOPOM Kak pa3, Kak U MPEeJICTaBIIACTCS, Ha Halll B3MJISI, MPETyCMOTPETh OT-
JEIBHBIN TOPSIIOK JJISl pacCMaTPUBAEMOUM KaTErOpHUH JIEII.

E. A. KapaBaesa,

cmydenmka 4 Kypca
BIyoc

OcHoBaHNsI BOBHUKHOBEHMSI IPaBa COOCTBEHHOCTH HA 3eMJII0
. . 1
B PecnyOiinke benapych u Poccuiickoil @enepanuu

[Ipyn u3yuyeHHUH paccMaTpuBaeMOro BOIPOCa B MEPBYIO ouepesb 0O0paTum
BHUMAaHHE Ha TEPMHHOJOTUYECKUE OCOOCHHOCTH, COJAEpIKAIIUECS B HOPMATHUBHO-
npaBoBbIX akTax PecnyOnuku benapyces u Poccuiickoit @enepanuu. Kak BugHO U3
TEKCTa CTaTel, 3aKOHOJATEISIMU 00EUX CTPaH UCIOIb3YIOTCS Pa3IMUHbIC TEPMUHBI
TaKue Kak: «IpUOOpPETCHHUE», «BOSHUKHOBEHUE» U «IpeaocTaBieHue». [loatomy
MMEET CMBICI BBISICHUTH, BEPHO JIM OyJET OTOXKJIECTBJICHUE JTAHHBIX TEPMUHOB U
JNalbHENIIEE OTHECEHUE 3aKPEIUVICHHBIX B 3aKOHAX OCHOBAHUM K €IMHOMY — HWH-
CTUTYTY BO3HUKHOBEHHUS ITpaBa COOCTBEHHOCTH Ha 3€MIIIO.

Ipuobpectn, cormacao C. M. OxeroBy’, cTaTh BIafeIbleM, 00IaaTeIeM
yero-nmm6o0. Ucxona u3 koHrekcra crarei ['K P<D3, MOHO CJI€JIaTh BBIBOJI O MPH-
MEHEHUH JTAHHOTO TEPMHUHA K CIy4dasM, KOTJa MpaBO JULA HA 3€MJIK0O BO3HUKIIO B
pe3ynbTaTe ero B3aUMOJICUCTBHS C JIPYTUM JIUIIOM, B Ybeil COOCTBEHHOCTH 3€MIIS
HaxO0JIMJIach NIepBOHAvYaIbHO. ToT ke moaxoa HaOmogaercs B Tekcte ['K PB*. Bos-
HUKHOBEHHE — Hadasio, oOpa3oBaHue, 3apoxiacHue. COOTBETCTBEHHO «00pa3oBa-
HUE», «3apOKJECHUE» MpaBa COOCTBEHHOCTH Ha 3emutto. [laHHBIN TepMuH GuUrypu-
pyeT B Ha3BaHuu riaBbl 3K PO”, coAep Kalleld OCHOBAaHUs, MO KOTOPBIM JIMLO
MOYXHO TMpHU3HATHh COOCTBEHHUKOM 3€MEJIbHOTO ydacTka. benopycckuil 3akoHoaa-
T€JIb OTAAET MPEANOYTEHHUE CIEIYIOIMIEMY PACCMATPUBAEMOMY TEPMUHY — MIPEIOC-
taBieHue. [IpenocTaButh — OTAATH B pacoOpsiKEHUE, MoJib30BaHue. [Ipenocrasmue-
HUE» B POCCUIMCKOM 3aKOHOJIaTEJIbCTBE UCTOJIb3YETCs i1 0003HAYEHUS TIepexo/ia
13 rOCyJIapCTBEHHON U MYHUIIUMTAIIbBHOM COOCTBEHHOCTH B YACTHYIO, KaK B Cllydyae
C IIpeAOCTaBICHUEM 3€MEJIbHONM COOCTBEHHOCTH Ha TOPrax M ayKIMOHaX.

NHTepecHbIM MOMEHTOM $IBIIsSIETCSL U TO, 4TO B 3K P®, cTaTes o npegocTtas-
JICHUW 3eMJIM B COOCTBEHHOCTh BXOJUT B TJIaBy «BO3HUKHOBEHWE TIpaB Ha 3EM-

! lanee B Texcre Pecrybmuka Benapycs — PB, Benapycs, Benopyccus; Poccuiickas ®enepauus — PD,
Poccus.

2 Oxeros C. . CiioBaps pycckoro si3sika / mox o6mr. pex. JI. M. CkBoprosa. M. : OHHUKC 21 ek, 2004.
565 c.

SrpamﬂaHCKI/If/’I Kogexc Poccwuiickoiit @enepanuu. Yacte niepBas [DneKTpoHHBIN pecype] : denep. 3aKoH
ot 30 Hos6pst 1994 1. Ne 51-®3 : B pea. ot 05.05.14 Ne 129-®3 // CIIC «KOHCYIBTaHT ILTFOCH.
*I'paxxnancknii Kogexe PecriyGmukn Bemapycs [DnexTpoHHbI pecype] : 3akoH oT 7 mexaGps 1998 r.
Ne 218-3 : B pen. ot 11.07. 2014 r. Ne 191-3 // UTIC «OTAJIOH-ONLINE».

®3emenbHbiii Komexe Poccniickoit Memepamuu [DneKkTpoHHbIH pecype] : demep. 3akon or 25.10.2001
Ne 136-®3 : B pex. ot 21.07.2014r. Ne 234-D3 // CTIC «KOHCYIBTAHT ILIIOCY.
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JIH0», U3 YET0 MOKHO CHENIAaTh BBIBOJ O TOM, YTO NOHSITHE «BO3HUKHOBEHHUE» UMEET
0osee OOLIMI CMBICT U BKJIIOYAET B CEOSl «ITPHOOPETEHUEY U «IIPEAOCTABICHHE.
bonee dacroe ynorpebiieHHE TEPMUH «IPEJOCTABICHHE» HMMEET B OEJIOPYCCKOM
3aKoHOAATENbCTBE, Tak B Kogekce Pb 0 3emite maHHBIM TEPMUH UCIIOIB3YETCs Kak
OCHOBHOUM W €MHCTBEHHBIN JIsi 0003HAUEHUS MEepexoa 3eMeIbHOM COOCTBEHHO-
CTH B YAaCTHYIO.

Takum oOpa3zoM, HECMOTpPSI Ha HEKOTOPBIE OTINYMS, pacCMaTpUBaEMbIe TEp-
MUHBI HaXOJASTCS B TECHOM CMBICIOBOW B3aMMOCBSI3M, MOTYT OBITh B3aWMO3aMe-
HSEMBIMU U BOCIIPUHMMATBHCS KaK TOKIECTBEHHbIE. B 3aKOHOAATENBCTBE HE MPO-
CJIE)KMBAETCSI MPUHIUITMAIIBHOTO Pa3TPaHUYCHUS] B UCIIOJIb30BAHUU JAHHBIX TEp-
MUHOB, U UX BBIOOp 3aBHCHUT JHIIb OT KOHKPETHON CHUTYyalllud, €€ CMbICJIA U CO-
JEpKAHMSL.

Jlanee oOpaTUMCsi K CUCTEME OCHOBAaHUN BO3HMKHOBEHHMS IpaBa COOCTBEH-
HOCTH Ha 3emito B Pb u PO. B 00oux paccmaTpuBaeMbIX rocyJapcTBax CUCTEMaA
HOPM, 3aKpEIUIAIOIIUX OCHOBAaHHS BO3HUKHOBEHUS, pPAaCCPEIOTOYEHA B Pa3HBIX
HOPMATHBHO-TIPABOBbIX aKTaX. JlaHHBIN ()aKT MOJYEPKUBAET HAINPABIECHHOCTH 3a-
KOHO/ATeJII Ha BCECTOPOHHIOI PErVIAMEHTALIMIO U3Y4aeMOil MpoOJIeMbl ¢ y4eTOM
cnenupUKy 00BEKTA, @ TAKKE OCOOEHHOCTEW MPEAOCTaBICHUS 3€MENIbHBIX YYacT-
KOoB. OfHaKO HETaTUBHBIM MOMEHTOM SIBJIETCS (PAKTHUECKOE OTCYTCTBHE €IMHOTO
Y IIOJIHOTO IIEPEYHSI OCHOBAHMI, YTO MOKET 3aTPYAHUTH AOCTYIl K IIPABOBOW WH-
(dopMaruu ¥ MPUBECTH K CIIOKHOCTSIM IPABOBOT'O PETYIUPOBAHMUSL.

OOwmuit 1711 BceX OOBEKTOB NEpEeYeHb OCHOBAHWN BO3HUKHOBEHUS IpaBa
COOCTBEHHOCTH TIPEJICTABIICH B BHJIE TIepeuncisieMbix 3akoHoaarenem B ['K PO u
'K Pb rpaxxpaHcKo-TIpaBOBBIX YCJIOBHH, HAIMYKME KOTOPBIX 3HAMEHYET IpHoope-
TEHUE JIMIIOM IIpaBa COOCTBEHHOCTH (3aKIIOYEHUE JI0rOBOpa KYIUTU-TIPOJIaXKu, Me-
HbI, @ TaK)K€ HacJlelOoBaHUs U Jip.). B 3akoHOAaTenbcTBE 000MX rOCYJapCTB OHU
TOXJIE€CTBEHHbI. PacCMOTpUM HOpPMATHBHBIE MPaBOBBIE aKTbl, KOTOPHIE BHOCAT
pasnuyus B NepeyeHb OCHOBAHWI BO3HMKHOBEHUS MpaBa COOCTBEHHOCTH Ha 3€M-
710 B Pb u P®. 3eMmenbHbIl KoJiekec PO B raBe, MOCBAIICGHHOM OCHOBAHUSIM BO3-
HUKHOBEHMS MpPaB Ha 3E€MIIIO, JIENaeT OTChUIKY Ha OCHOBaHHWSA, yCTAHOBJICHHBIE
Ipa)1aHCKUM 3aKOHOJIATEIIbCTBOM U (peliepalibHbIMM 3aKOHaMH. B Toil ke riaBe
3aKOHO/ATEeNb 3aKPEIUISIeT YCIOBUS MPUOOPETEHUs MpaB Ha 3eMENIbHbIE YYacTKH,
HaXOJsIIKecs B TOCYAApCTBEHHOW WM MYHUILIMIAIBHOW COOCTBEHHOCTH (B TOM
qyclie TpuoOpeTeHusl MpaBa COOCTBEHHOCTH), a TAK)K€ OCHOBAHHS OTPaHUYCHHS
000pOTOCIIOCOOHOCTH 3eMeNbHBIX y4acTKoB. [locneanuii acekT uMeeT 3HaueHue,
T. K. KaKk B OOIIEM MOPSAJIKE OTKa3 B MPEJOCTABICHUH 3€MEJIBHOTO yJacTka B cO0-
CTBEHHOCTb HE JIOITyCKAETC.

Takke, B KauecTBe OCHOBAHMUI BO3HMKHOBEHHS IpaBa COOCTBEHHOCTH Ha
3eMIII0  YKa3bIBA€TCS BO3MOKHOCTH 0€3BO3ME3MHOr0 o(opmiieHHs] mpaBa COOCT-
BEHHOCTH TpakJaHAMH, UCIIOJIb30BABIIMMU 3€MEIIbHBIE YYACTKHU /10 BCTYILJICHUS B
cuty 3K PO, Ha ocHOBaHMHM TpaBa MOKU3HEHHOTO HACJIEyeMOTo BJaJCHHUs, T. €.
npruoOpeTeHne npaBa Ha OCHOBAHMM paHee mmeromierocs tutyia (ct. 21 3K PD).
KpoMme Toro, 3akperisieTcss BO3MOKHOCTh NPU3HAHMS MpaBa Ha 3€MEJIbHBIA yda-
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CTOK B Cy/ICOHOM MOPSIIKE, YTO MOKHO OLICHUBATh KaK OCHOBAHWE BO3HUKHOBEHHUS
npaBa coOCTBEHHOCTH Ha 3emutto (4. 1 ct. 59 3K PO).

Taxkum o6pazom, B 3K PD umeercs kak CBA3b C TPaKTAHCKO-TIPABOBBIMHU
ocHoBaHusiMU (Hampumep, cT. 37 3K P® 00 0COOCHHOCTSX KYIUTU-TIPOJAXKH 3€-
MEJIbHBIX YYaCTKOB), TaK M MOMbITKA 3aKOHOJATENs CTPYIIUPOBATh CXOJHBIE MO
COJIEp’KaHUI0 OCHOBaHMS. OJHaKO HEKOTOpPAsi OTPHIBOYHOCTh HOPM B OTHOILLICHHUH
BO3HUKHOBEHUS ITpaBa COOCTBEHHOCTH Ha 3eMJII0 Bce ke HaOmomaercs. Kpome To-
ro, CUTyalus YCIOKHSETCA HaJUYUEM OTHAEIIbHBIX OCHOBAHUM, COJIEPIKAILIUXCS B
denepanbHbIX 3aKOHAX.

Konexc PB o 3emie’ B oTHOImICHNH WHCTUTYTA TMPEIOCTaBICHUS COOCTBEH-
HOCTH Ha 36MJIKO OTCBUIOK Ha FPakKIaHCKOE 3aKOHOJATENbCTBO HE conepxkut. Cra-
Thsl 12, periaMmeHTupyomias COOCTBEHHOCTh Ha 3€MJIIO0 U 3€MEJIbHbIC YYaCTKH, 3a-
KpEIUISIET MPaKTUYECKU BCE CYIIECTBEHHBIE YCIIOBHS B OTHOIIEHHHM YacCTHOUM cOO-
CTBEHHOCTH Ha 3€MJIIO, B TOM YHUCJIIC )KECTKUW MEPEYEHb YCIOBUN MPEAOCTABICHUS
3eMJIM B 4acTHYIO coOcTBeHHOCTh. OTaenpHas riaBa Kogekca Pb o 3emne perymnu-
pyeT NPENOCTaBICHUE 3€MENBHBIX YYACTKOB, HAXOISIIMXCSA B TOCYJIAPCTBEHHOMN
COOCTBEHHOCTH, 4YTO MOJUYEPKUBACT MyOJUYHO-TIPABOBOM XapaKTep HWHCTUTYTA
MpaBa COOCTBEHHOCTH Ha 3€MJII0 U BBICOKYIO CTETIEHb BHHUMAaHUS rOCYJIapCTBa K
3eMeJIbHOM COOCTBEHHOCTH U 3€MEJIbHO-TIPABOBBIM OTHOIICHUSM B 1I€JIOM. Takxke
B 3TOM IJIaBE€ UMEETCS OTChUIKA HA MOPSAOK U3BIATUSA U MPEIOCTABICHUS 3EMEIIb-
HBIX y4YacCTKOB, ycTaHOBJIeHHbINH [Ipesunentom PecmyOnuku BenapyCL7. JlaHHBIN
HOPMATHUBHO-TIPABOBOM aKT COACP>KUT MOAPOOHYIO pEeriaMeHTAI[MI0 OCHOBAaHUMN
IIPEIOCTaBIEHUS MpaBa COOCTBEHHOCTH Ha 3€MIIIO M Psijia MPOIEAYPHBIX BOIIPOCOB
B OTHOIIICHUU OTACJIbHBIX Karteropuit nuil. Takum oOpa3om, mpH HAJIAYUU JOCTa-
TOYHO MOJAPOOHOTO YPEryJupOBaHUs BOIPOCA MPEIOCTABICHUS 3eMEIbHBIX y4acT-
KOB, HaxXOJSIIUXCS B TOCYJIapCTBEHHON COOCTBEHHOCTH, CBSI3b C TPaKIaHCKO-
IIPABOBBIMM OCHOBAaHMSIMU HE MpocCiekuBaeTcs. KpoMme Toro, u B pOCCHICKON, U B
OeIOpyCCKOM MPABOBBIX CHUCTEMaxX MPUCYTCTBYIOT OCHOBAaHHS B BHJE HOPM CO
CCBUIOYHOW AMCHO3UIMEN, YTO MOXET ObITh NPUUMHON BO3HUKHOBEHHS TPYAHO-
CTEW MPaBONPUMEHECHUS U BOJIBHOT'O TOJKOBAHUS MPABONTPUMEHUTEIIEM.

PaccMmoTpeHHbIe BbIlIE OCOOEHHOCTH MMEIOT KOHCTPYKTHUBHBIA XapakTep,
Jajiee MpOaHAIIU3UPYEM PSI CONEPIKATENBHBIX OTIWYMN. Tak, mpu OJMHAKOBOM
3aKPETUICHUH OOITNX OCHOBAHWM BO3HWKHOBEHHS MPaBa COOCTBEHHOCTH Ha 3EMITIO
B [ paxxnanckux koaekcax P® u Pb, mo cBoemy conepxaHuio OHU UMEKOT OTJIM-
yus. B I'K Pb 3akperusiercs, 4To oT4yXI€HUE€ UMYIIECTBA IPYTOMY JIILY TOMHUMO
BOJI COOCTBEHHUKA HE JIOMYCKAETCs, KPOME CIIy4aeB, MPEyCMOTPEHHBIX 3aKOHO-
natenbcTBOM. CHCTeMa rapaHTHi 1 3alUThI TpaBa COOCTBEHHOCTU B POCCUHCKOM
3aKOHOJIATEIbCTBE, TAKKE COACPKUT MOJ00HYI0 HOpMY. OHAKO MMEHHO B JlaH-
Hol rnaBe 'K P® ona He conepxurcs.

® Koxekc PecriyGmuku Benapych o 3emite [DnekTpoHHbiii pecypc] : 3akoH ot 23 urois 2008 . Ne 425-3 : B
pen. ot 26.10.2012 r. Ne 432-3 // UTIC «OTAJIOH-ONLINE».

"O6 M3BATHY ¥ TIPEJOCTABICHNN 3eMEJIBHBIX YIaCTKOB [ IEKTPOHHEIH pecype] : ykas [Ipesumenta Pec-
ny0suku Benapycs ot 27 nexkabpst 2007 Ne 667 // UTIC « 3TAJIOH-ONLINE».
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B cratee 12 Koaekca Pb 0 3emiie yka3biBaeTcsi CTpOTUi MEpEYEHb 3€MENb-
HBIX YYaCTKOB, KOTOPbIE MOTYT IIPEIOCTABIATHCA B YACTHYIO COOCTBEHHOCTh B CO-
OTBETCTBUU C MX LEJIEBBIM Ha3HAYEHUEM (CTPOUTENIHCTBO, BEAECHUE JIMYHOTO MOJ-
cOOHOTO X035cTBa). TakKe 3aKpeIUIsieTCsl CIUCOK KaTeropuil 3eMellb, HA KOTOPbIE
HE PacIpOCTPaHsIeTCA BO3MOXHOCTh MPUOOPETEHHUS UX B YaCTHYIO COOCTBEHHOCTb.
Poccuiickuii 3akoHonatenb B riaaBe 3K PD, mocBseHHOW BOZHUKHOBEHUIO TPaB
Ha 3eMJIIO, OTPaHUYMBAETCs (PUKCALMEN TIepeuHs 3eMelb, He MOJJIeKAIUX TPHo0-
peTeHunto B COOCTBEHHOCTh. TeM He MeHee, UCXO/Isl U3 cofiepKaHus UHbIX HopM 3K
P®, M0oXHO caenaTh BBIBOJI O BBICOKOW 3HAUMMOCTU (PaKTOpa LEJIEBOr0 Ha3Haue-
HUS 3eMJIM MpU ee MpuoOpeTeHuH. Tak, HampUMep HUCIOJIb30BaHUE 3EMEIbHBIX
YYacTKOB HE TIO 11€JIEBOMY Ha3HAYEHUIO U HEBBINIOJIHEHHE O0S3aHHOCTEN M0 Mpu-
BEJICHUIO 3€MEJIb B COCTOSIHUE, NMPUTOJHOE MUl MCHOJB30BAHUS IO LEIEBOMY Ha-
3HAYCHUIO BJICYET MPHUBJICUCHUE K aJMUHUCTPATUBHON OTBETCTBEHHOCTH (CT. 8.8
KoAIl PO).

CTouT OTMETUTH TaKy0 MpoOJIeMy, KaK MPEeI0CTaBICHUE 3€MEIbHBIX Y4acT-
KOB B COOCTBEHHOCTh MHOCTPAaHHBIM TpaxkaHam, Jinuam 0e3 rpaxnancta. B be-
JApyCH JaHHAas BO3MOXHOCTb OTCYTCTBYET, UCKIIFOUEHNE COCTABIISIIOT 3€MEIIbHBIC
YYaCTKH, NEPEXOASIINE B COOCTBEHHOCTh NHOCTPAHHBIX TPaXAaH, ULl 0€3 rpax-
JTAHCTBA, SBJSIONIMXCS POACTBEHHUKAMHU Hacnenonarens (rpaxnanuna Pb),
MMEBLIETO 3€MEJNIbHBIM y4acTOK B coOcTBeHHOCTH. [IpenocTtaBieHue B coOCTBEH-
HOCTb 3€MJIA MOXET OCYIIECTBILITHCS B IOJIb3y MHOCTPAHHBIX FOCYAApPCTB, MEX-
JTYHAPOIHBIX OpTaHU3aIUi, OJHAKO JJIsl STOM KaTeropuu CyOBEKTOB CYIIECTBYET
pAl OrPAaHUYEHHUM IO KATETOPHUSIM IPEIOCTABISEMBIX 3€MEJIb, 3aKPEIUVICHHBIA B
ct.13 Konekca Pb o 3emue.

Poccuiickuii 3akoHO/IaTeNlb HE YCTAHABIMBACT 3alpeTa Ha mepeaady B coo-
CTBEHHOCTh 3€MJIM MHOCTPAHHBIM TpaXkJaHaMm U Juiam 0e3 rpaxaancrsa. Bmecre
C TEM, €CTh PSII YCTAHOBIICHHBIX 3aKOHOM OrpaHuucHmii®. KpoMe Toro, cymecTsy-
eT cnenuanbHbld yka3 [Ipesunenta «O0 yTBepKIAECHUU NEPEUHs] MPUTPAHUYHBIX
TEPPUTOPHIL, HA KOTOPBIX HHOCTPAHHBIEC TPaXkAaHe, JIHIa 0e3 rpakIaHCTBA U UHO-
CTpaHHbIE IOPUAMYECKHE JIUIA HE MOTYT 00JjajaTh Ha IpaBe COOCTBEHHOCTH 3€-
MENIBHBIMU yYacTKaMH» , KOTOpBIl HAHOOIee MOTHO 3aKPEILISeT CIHCOK 3eMellb,
HEJIOCTYITHBIX JJIsl IPUOOPETEHUSI B COOCTBEHHOCTh MHOCTPAHHBIMU TPayKIaHAMU U
JTuIaMu 0€3 TpakIaHCTBa.

HNHTepecHbIM MOMEHTOM Takke siBisieTcst pakt orcyrcTBust B Pb 3emmm, Ha-
xojsuieiics B cooctBeHHocTH MyHununanurera. Cr. 12 Koanekca Pb o 3emue yka-
3bIBACT HA HAJIMYWE JBYX BUIOB 3€MEIbHON COOCTBEHHOCTU, TOCYJAPCTBEHHOU U
gactHoU. Torma kak 3K P® 3akperisieT Tpu Buma cOOCTBEHHOCTH HA 3€MJIIO: TO-

8 O mopckux moprax B Poccuiickoit ®eseparin ot 8 Hos6pst 2007 . Ne 261-D3 [DnekTpoHHbI pecypc] :
pen. ot 31.12.2014 // CIIC «I"apanty;

00 o00opoTe CcelnbCKOXO3SHCTBEHHBIX 3eMelb [DNeKTPOHHBIA pecypc] : QenepasbHBIA 3aKOH OT
24.07.2002 Ne 101-®3 (pen. ot 31.12.2014) // CIIC «I"apanT».

°06 YTBEPXKACHUN NIEPEUHS MPUTPAHUYHBIX TEPPUTOPHUI, HA KOTOPBIX MHOCTPAaHHBIE TpaXkaaHe, Tuia 0e3
rpaXJaHCTBAa U WHOCTPaHHbIE IOPUANYECKUE JIMLA HE MOTYT 00J1aaTh Ha MpaBe COOCTBEHHOCTH 3eMeJIb-
HBIMH ydacTKamu [DJIeKTpoHHbIH pecypc] : yka3 [Ipesumenta PD ot 09.01.2011 Ne 26 // CIIC «Kon-
CYJBTAHT ILTIOCH.
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CyJIapCTBEHHAsl, MyHHUIIUIIaJbHasl U COOCTBEHHOCTh Ha 3€MJIIO TPaXJIaH U IOPUIH-
YyecKuXx JiuIl (4acTHasi cOOCTBEHHOCTH). [1oaxom 6e10pyccKoro u pocCUUCKOTo 3a-
KOHOJATEN K BBIICJIECHUIO HECKOJBKUX BHUJIOB COOCTBEHHOCTH HA 3EMIIK0 UMEET
nBoiicTBeHHOE 3HaueHue. C OAHON CTOPOHBI, HAIMYNE MHOTOYPOBHEBOM CHUCTEMBbI
COOCTBEHHOCTH Ha 3€MJII0 TMO3BOJIAET OCYIIECTBUTH €€ 0oJjiee palMOHaIbHOE U
IIMPOKOE MCHOJIb30BaHUE, Onarofaps Oosiee TIIATEIBHOMY HCIOJIb30BAaHUIO HE-
00JbIIKX (110 CPAaBHEHUIO C FOCYAAPCTBEHHBIMU) YYaCTKOB 3€MEJIbHOW COOCTBEH-
HocTu. C Ipyroil CTOPOHBI HAIMYUE €IUHOW LEHTPAIN30BaHHONW CHUCTEMBI BJIEUET
00Jjiee BBICOKYIO CTENEHb KOHTPOJS U €AMHCTBO CUCTEMBbI YIPABICHUS 3€MEJIbHOM
COOCTBEHHOCTBIO U 3€MEJIbHBIM 000POTOM.

TaxuMm 00pa3oM, MOKHO CIEJaTh BBIBOJ O TOM, YTO B pErjlaMEHTAallUH U3Y-
4aeMOro MHCTUTYTa B 00OMX TOCYJapCTBaX UMEIOTCSI CXOMHBIE MPOOIEMBI, U, He-
CMOTpS Ha HEKOTOPYIO CTENEHb OTJIMYMM, B OOLIEM, CHCTEMa OCHOBAaHUU MPeENocC-
TaBJICHHUS 3€MJIM B COOCTBEHHOCTD SIBISIETCS MACHTUYHOW. A COBMECTHOE H3yde-
HUE W pa3pelleHre YKa3aHHBIX BBIIIE BOMPOCOB MOXET CIIOCOOCTBOBATH 3E€MENb-
HOTO 3aKOHOJATENbCTBA 00OUX FOCYAApCTB.

H. KO.KaraeBa,

cmyoenmka 5 Kypca
CII6 IO (¢p) AT'TI PD

Pouib npokypopa npu paccMoOTpeHHH e 00 YCHIHOBJICHHUH (YA0UePEeHUH)
POCCHMHMCKHX JIeTell HHOCTPAHHBIMM I'PaKIAHAMH

He cmoTps Ha TO, YTO POCCHMCKUM 3aKOHOJATEIHCTBOM MPEAYCMOTPEH
NPUHLUI NPUOPUTETHOIO BOCIUTAHUS AETEH B CTaHE MPOUCXOXJeHUus — Poccuu,
o JaHHbIM MuHHCTepcTBa oOpa3zoBanusa u Hayku P®, B 2013 r. uHOCTpaHHBIMU
rpaxaaHaMu ObuTo ychiHOBIIEHO 31,4% poccuiickux AeTeil, ocTaBmmxcs 0e3 mo-
MIeYCHU poz[HTeneﬁl.

Cnyuyan yOuiicTBa HamMX JeTed 3a rpaHHIleH, (GaKkThl KECTOKOro olparie-
HUSI C HUMHU, YKIIOHEHUE OpPTaHU3alliid OT MPEIOCTaBICHUSI OTYETOB 00 YCIIOBUSIX
KU3HU W BOCTIUTAHUS JIETEH, MEpEeIaHHbIX HA YCHIHOBJICHUE WHOCTPAHHBIM Ipax-
JlaHaM, JOKa3bIBAIOT HEJIOCTATOYHOCTh 3a00Thl TOCYJAPCTBA O CBOMX MAJICHBKHUX
rpaxkaanax. Ha coBemanuu mo Bomnpocam O00pbOBI ¢ IPECTYIJICHUSIMH MPOTHUB JI€-
teu [Ipencenarens IlpaButenscrBa Poccuiickoit @enepanuu . A. MenBenes ot-
METHJI: «4TO OTHOIIEHUE K JIETSIM — 3TO MOKa3aTesb, M0 KOTOPOMY MOXHO CYJIUTh
0 3peJIOCTH OOIIEeCTBa B 1I€JIOM, 00 YpoBHE pa3BuTHs o61iecTBa. Ham HeoOxoanma
HOPMaJIbHASI CHCTEMA 3alHTHI ICTCTBA BO BCEX CMBICIIAX 9TOTO CIIOBA»-.

lI/IHTepHeT-HpoeKT JemaprameHnTa rocyIapcTBEHHOW MONHUTHUKKA B cepe 3ammThl mpaB aeTed MuHu-
crepcTBa 0OpasoBanus u Hayku P® [Dnexrponnsiii pecypce]. URL : http://www.usynovite.ru (mara 06-
pawmenus: 29.12.2014).

° BCTYIUTEIBHOE CIIOBO HA COBEIIAHUH II0 BOIPOCAM GOPBOBI ¢ MPECTYILICHMSMHU MIPOTHB JeTel [Dek-
tpouHkIi pecypc]. URL : http://kremlin.ru/transcripts/3456 (marta obpamenus: 29.12.2014).
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B HacTosimiee BpeMsi IPOKOHTPOJIMPOBATH CyIb0Y YCHIHOBIEHHOI'O peOEHKa,
IIOKMHYBIIETO POCCuio, mpakTHUEeCKH HEBO3MOKHO. B CBSA3M € 3TUM IepBOOYEPE -
HOU MpoOJeMOil SBJISIETCS MPUHATHE MEP MO YCUJIEHUIO TOCYAapCTBEHHOTO KOH-
TPOJIS 32 YCHIHOBJICHMEM MHOCTPAHHBIMU T'paKIaHAMU JIETEH, SIBISIIOLIUXCS TPax-
nanamu Poccuiickont @enepanuu. Hemanyro pons npu 3ToM BeimonHsaeT [Ipokypa-
typa Poccuiickon @enepannu, 1jisi KOTOPOU 3aIATA IIPAB U 3aKOHHBIX HHTEPECOB
HECOBEPIICHHOJIETHUX SIBJISICTCS OAHUM U3 MIPUOPUTETHBIX HANIPABICHUN JEATEIb-
HOCTH, Ha YTO YKa3bIBaeTcsl B Mpukasze [ eHepanbHOTO Mpokypopa oT 26 HOoAOps
2007 Ne 188 «O06 opranu3zaiuu MpoKypopcKoro Haa30pa 3a UCIOTHEHUEM 3aKOHOB
O HECOBEPIICHHOJIETHUX U MOJIOAECKM.

['paxxnaHckuii mpolieccyaidbHBIM KOJIEKC TMpeaycMaTpuBaeT 00s13aTeIbHOe
ydacThe IpOKypopa B Jenax o0 yChIHOBJIEHHH. Ero 3amaueit siBisieTcsl MpoBEpKa
COOTBETCTBHS 3aKOHY JEHCTBUM U PEIICHUM BCEX YYaCTBYIOIIMX B MPOLECCE JULI.
OpHako CTOMT OOpaTUTh BHUMAHUE Ha TOT (PAKT, YTO 3aKOH YIIYCKAET, B KAKUX
(dbopmax JoJIKHA 3/1€Ch MPOSBIATHCA AEATEILHOCTh NPOKYypopa. BBuay oTcyTcTBHS
TaKOW KOHKPETU3ALMH OYEBHUIHO, YTO HA 3AIMUTY MPAB U UHTEPECOB JETEH B XOJ€
IIPOU3BOJICTBA €Nl 00 YCHIHOBJIEHUS IPOKYPOP MOKET MPHUBJIEKATh BCE TOCTYITHbIE
CpelCTBa HAA30pa, TAaKUE KAK: BHECEHUE KACCALMOHHOTO WJIM HA30PHOTO Mpe.-
CTaBJICHUSI O MEPECMOTPE MO BHOBb OTKPBIBILIMMCS OOCTOSTENBCTBAM Ha HEOOOC-
HOBAaHHOE WJIM HE3aKOHHOE PEIICHKE, ONPEACIICHUE W ITOCTAaHOBJIEHHUE CY/a; BbI-
CTYIUICHUE C 3asBJICHUSIMU U XOJAaTAICTBAMM; BBIPA)KEHUE MHEHUS M0 3HAYMMBIM
BOIpoOcaM; Java 3akitoueHus. [Ipokypop He JOKEH OrpaHMYUBaThCS (opMalib-
HBIM TPUCYTCTBUEM B CYJI€OHOM 3aceaHWU, OH MPU3BAH OBITh AKTUBHBIM y4dacT-
HUKOM ITpoliecca.

Tak B mopsiike MOATOTOBKH Jieja K CylneOHOMY pa30oupaTeibCTBy €My Clie-
Zy€T.

Bo-niepBbIX, BHUMATENbHO U3YYHUTh MPECTABICHHBIEC B CYJ] JOKYMEHTHI.

[lepedyenn 00s3aTENBHBIX ISl TPEABABICHUS TOKYMEHTOB ycTaHOBJeH [lo-
craHoBieHneM IIpaBurenbcTBa «O TOCyAapCTBEHHOM OaHKE JaHHBIX O JETAX, OC-
TaBIIMXCS 0€3 MOIMeYeHusl POJAUTEIIEH, U OCYILECTBIEHUN KOHTPOJIS 3a €ro (popMHU-
pPOBAHHUEM M HCIOJBb30BaHUEM», OJTHAKO B HEM OTCYTCTBYET yKa3aHue€ Ha o0s3a-
TEJIBHOE MPOXO0XKJIECHNUE KaHIUAATAMHU B YCBIHOBUTEIHU ICHUXOJIOTHYECKOTO U IICH-
XuaTtpuieckoro oocienoBanus. Bo n3bexaHne HEraTUBHBIX MOCIEACTBUN 3aKOHO-
JaTeNlt0 HEOOXOIMMO JTOMOJHUTh NepedeHb HEOOXOAUMBIX TOKYMEHTOB IS YChI-
HOBJICHUS CJIEIYIOIIUM ITYHKTOM: «3aKJIFOUEHHE Bpada O MPOXOXKIACHUHU IICUXOJ0-
TMYECKOT0 U MICUXUATPUYECKOTO 00CICIOBAHUDY.

Bo-BTOpBIX, TIIATEIBRHO HCCIEA0BATh 10KA3aTEIbCTBA MO JENY, BBISICHUTD Y
3asiBUTEJIEN MOTHBBI YCHIHOBJICHUS, X JIUYHBIE KAUeCTBA.

Oco0eHHO OCTPO Ha CETOJHAIIHUM JEHb CTOUT BOIPOC 00 YCHIHOBJICHUHU
POCCHIICKUX JIeTel TpakaaHaMHu Te€X CTpPaH, B KOTOPBHIX OPHUIMANIBHO pa3pellieHa
Takas popMa Opaka KaK OJJHOTIOJIbIN Opak.

Opnomnonsie Opaku B Poccun He mpu3HAIOTCA, W JtOOble Apyrue (popmel
COIO30B ISl OJHOIIOJBIX Map 3aKOHOJATEIbCTBOM HE MpeaycMoTpeHbl. HecMoTps
Ha TO, yTo B Poccum mpusHaroTcsi Opaku, 3aKIIOUYEHHbIE HA TEPPUTOPUU HHO-
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CTPaHHOTO rOCYAAapCTBa, €CIM OHMU 3aKIIOYEHBlI B COOTBETCTBUM C 3aKOHOJATEIb-
CTBOM TOT'O FOCYJapCTBa, 3aKIIOYEHHBIE 3a TPaHULEN oJHOMONbIE Opaku B Poccun
HE UMEIOT CHJIbI, CJIIEOBATENIBHO, IIPABO HA YCHIHOBJICHUE JETEH TaKUMU Ipakia-
HaMHU OTCYTCTBYeT. M, MO MOEMy MHEHHIO, UCKIIFOUEHUI U3 JaHHOTO BBIBOJA OBITh
HE JIOJIKHO.

W, B-TpeTbUX, IPHUHATH MEPHI BOCHPEISTCTBOBAHUS NOCPEIHUYECKON Jes-
TENBHOCTH B c(epe ycbiHOBIIeHUs. JlaHHAs mpoOiema sBIsSETCS BECbMa aKTyallb-
HOM, MOCKOJIBKY Ha CETOAHSALIHUMN JEHb MOXHO CMEJIO KOHCTaTHpOBaTh, 4YTO, BO-
IIPEKU IPABOBBIM IPUHIMIIAM, MEXAYHAPOJHOE YCHIHOBJICHHME IPEBPATUIIOCH B
JOXOJHOE NPEANPUHUMATENIBCTBO, ar€HTAaMU KOTOPOI'O SIBJISIOTCS KaK OpaHbl, IIpe-
JOCTABJLIFOLINE JIMICH3UA OpPraHu3alysM, 3aHUMAIOIIMMCS MEXKIYyHAPOIHBIM
YCBIHOBJIEHUEM, TaK U paOOTHUKU OPraHOB ONEKH U MONEUYUTEIbCTBA. B KauecTBe
IpuMepa MOKHO MPUBECTH CIIydail U3 Cy1eO0HON MPaKTUKH, KOTJIa HA CKaMbe MO/~
CYyIMMBIX OKA3aJUCh YAHOBHUK MAPUHU M CTAPIIMK BOCIIUTATENb COLUUAIBHOTO OT-
JieJieHus 2-i TOPOJICKOM JIeTCKOM 0obHUIIKI T. BiaguBoctoka. OHM PU3HAHBI CY-
JIOM BHHOBHBIMHU 32 MOMBITKY COJICUCTBHSI HE3aKOHHOMY YCBHIHOBJIEHHIO PEOCHKA
rpaxxganamu CLIA (ct. 154 YK PO, u. 1 ct. 327 YK P®, 4. 1 ct. 303 YK PD).
CyneOHbIM CIIe/ICTBUEM YCTAHOBIICHO, 4yTO BecHOU 2005 roga 0OBUHSEMBbIC YMBIIII-
JIEHHO B LIEJsAX He3akoHHOro ynouepenus [Jamm H., 2004 roma poxxaeHus rpaxaa-
Hamu CoenuHeHHbIX LlITaToB AMEpUKHN BHECIH B O(pULIMATIbHBIE JOKYMEHTHI 3aBe-
JIOMO JIOXHBIE€ CBEJIEHUSI O TOM, YTO J€BOUKA SIKOOBI Ipejjiaranach JJis yChIHOBJIE-
HUSI YETBIPEM POCCUHCKHM CEMBSIM, a TAK)KE€ O TOM, YTO POJACTBEHHHUKH IEBOYKHU
OTKa3bIBAIOTCS OpaTh ee Ha BOCHHTAHME'. M3 9TOro mpuMmepa Cleyer, 4TO yChi-
HOBJIEHUE POCCUHCKUX JETe MHOCTPAHHBIMU TpakJJaHAMHU MOKET OBITh COMpsIKe-
HO CO B3ATOYHUYECTBOM, 3JIOYMOTPEOJIECHUEM JIOJKHOCTHBIMHU TOJTHOMOYMSIMU,
(danscudukanmeit 1okyMeHToB. 1 Takux npuMepoB, K coxkajieHuto, Hemano. Ciie-
IyEeT TaKK€ CKa3aTh, YTO B Hacrosmee Bpems 10 20% MexayHapOIHBIX YCBIHOB-
nennii B Poccuiickoin denepanny NMpoU3BOAUTCS YEPE3 HE3aBUCHMBIE OpraHU3a-
LMY YCBIHOBJIEHUS, HE OCYIIECTBIIIOIIME MOCIEAYIOMNI KOHTPOJIb 32 YCIOBUSIMU
JKU3HH yCHIHOBJICHHBIX JIETCH .

Kak BuauMm, B OpraHm3anuu 3alllUThl IPaB JE€TEH, YCHIHOBIICHHBIX HHO-
CTPAaHHBIMU I'PaKJaHAMHU, HECMOTPSI HA MHOTOJIETHIOIO ITPAKTUKY CYIIECTBOBAHUS
JAHHOTO MHCTHUTYTA, CYIIECTBYET MHOXKECTBO NMpOOJeM, B pa3pelieHue KOTOPBIX
ObLITO OBI IIeJIeCO00pa3HO:

1) HOpMAaTUBHO KOHKPETH3HPOBATh (HOPMBI ydacTusi U 00s3aTEIBCTBA MPO-
Kypopa B CyZAeOHOM pacCMOTPEHHMHU /7 00 YCHIHOBJICHUHM JETEH MHOCTPAHHBIMU
rpaKJaHaMU;

2) IPUHSATH MEPHI MO0 CHIXKEHUIO YPOBHS KOPPYIIIMU B OpraHax, CHeIHaIu-
3UPYIOIIMXCS IO BOIPOCY MEXKIYHAPOIHOIO YCHIHOBIICHHUS;

¥ Cmocapesa H.JI. TIpo6aeMbl ¢ COOMIOTEHHEM 3aKOHHOCTH, CBSI3AHHBIC C YCHIHOBICHHEM POCCHIACKHIX
JeTell HTHOCTPaHHBIMH IpaXJaHaMHu. AKTyanbHble IpoOIeMbl poccuiickoro npasa. 2012. Nel. C.192.
4I“OanpOBa A. B. I'ocynapcTBeHHBIN KOHTPOJIb 3a COOJIFOJACHHEM IIpaB M 3aKOHHBIX WHTEPECOB ICTEH,
YCBIHOBJIEHHBIX HMHOCTPAaHHBIMU Tpaxkaanamu. CemeitHoe u xwmmtHoe mpaso. 2013. Ne 2.C. 7.
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3) IPOIOIKUTE MPAKTHKY 3aKIFOYCHHS JIBYXCTOPOHHUX MEXKIyHAPOTHBIX
JOTOBOPOB O B3aMMOIIOMOLIY II0 CEMEUHBIM J€llaM C LEIbI0 YCTPAHECHUS UMEIO-
HIMXCS TPOOJIEM YCTaHOBJICHUSI KOHTPOJIA 3a JalipHeien cyap0oil nereid. Mex-
JYHAPOAHBIA JOTOBOP B IaHHOM CUTYALIMH SIBJISIETCS TJIABHOM (hOpMOI peanu3annu
Mep 10 O0ECIEYEHHUIO B3SITBIX CTOPOHAMH 0053aTenbCTB. C €ro MmoMoIbl rocy-
JapCTBa MOTYT Ha COTJIACOBAHHOM OCHOBE IIOJIHO U TOYHO BBIPA3UTh CBOM Hamepe-
HUSL OTHOCHUTENIBHO 3aIMTHI B3SITOrO Ha ce0sl MEXIyHApOIHO-IPAaBOBOTO 00s3a-
TEJIbCTBA.

I1. H. KaTokoB,

cmyoeHmS Kypca

FOpuouueckoeo uncmumyma
Braoumupckoeo eocyoapcmeennoco
VHUBepcumema

um. A.I' u H.I'. Cmonemosvix

Oco0eHHOCTH 3aK/II0YCHUA OpPaKa ¢ HHOCTPAHHBIMH I'PaKIaHAMM. 3aKJII04e-
HHe Opaka 3a npenejnamu Poccuiickoii @egepaunnu

B nociienHue roapl B yCIIOBUAAX AKTUBHOM MHUIPAalMi HEYKJIOHHO pacTeT KO-
JMYECTBO OpaKoB, 3aKI04aeMbIX TpaxkaaHamu Poccuiickoit denepaunu Ha Teppu-
TOPHSIX HHOCTPaHHBIX rocyAapcTB. MIHTEpHaNMOHanM3anus >KM3HU HE TOJIBKO IIPO-
SBUJACh B TOBApHO-JACHEKHOM 000pOTE, BO3pOCHIEM O00bEME HKCIOPTHO-
MMITIOPTHBIX OIepaluii, HO U B OOJIbIIIEH CTENEeHH 3aTPOHYJIa COIMalIbHYIO cdepy,
K KOTOpPOM MOKHO OTHECTH 00JIaCTh CeMEHHO-OpayHbIX OTHOIIEHUH. C KaxabIM
rOJIOM PACTET KOJMYECTBO CMEIIAHHBIX OpaKOB, a POCCUNCKHE T'pa)k/IaHe J0BOJIb-
HO YacTO CTaJIM 3aKJII0UaTh Opaky HE TOJIBKO B CBOEH CTpaHE, HO U B MHOCTPAHHBIX
roCyapcTBax .

IIpu peructpanuu OpayHbIX OTHOLIEHHWH 3a mpeaenamMu Poccuu ee rpaxzaa-
HaM HEOOXOJMMO MUMETh MPAaBUIBHOE MPEICTABIEHUE O TOM, YTO B MOCIIEIYIOIIEM
UX 0XKHMJAeT Ha POJMHE: BO BCEX JIM CIyyasx UX Opak OyIeT Mmpu3HaH JAEHCTBU-
TeabHBIM? CMOTYT JIM CYIPYrM UMETh U Peajnu30BaTh T€ MpaBa, KOTOPbIE YCTaHOB-
JIeHBl 3aKOHOAATEILCTBOM: Ha aJMMEHTHI, Ha 0053aTeIbHYIO JI0JII0 B HACIE/CTBE,
IpaBO COOCTBEHHOCTH HA YacTh COBMECTHOIO MMyIiecTBa u T. .7 Ilo cpaBHeHUI0
c panee naeiictBoBaBmMM Koaekcom o O6pake u cembe PCOCP 1969 r. (nanee —
KobC PC®CP) perymupoBanue B CemeitHom kojekce PD 1995 r. (manee — CK
P®) OpauHbIX OTHOIIEHWI HpeTeprieso 3HaYuTelNbHble U3MeHEeHUsA. OHM KOCHY-
JUCHh MPU3HAHUS OpakoB, 3aKIIOYEHHBIX B HMHOCTPAHHBIX TOCYAAPCTBAX MEXKIY
POCCHIICKMMU TpakJIaHaMH, a TAKKE OpakoB MexAy rpaxknanamu PO u nHoCcTpan-
HBIMU TpaXkJIaHaM1 WX JUIaMH 0e3 Tpa)</1aHCTBa.

! denoceena I'. FO. Bpauno-ceMeiiHble OTHOIICHNS MEXKIYHAPOJHOrO XapakTepa M MEKILyHApOJHOE Ha-
CTHOE MPaBO: 00BEKT W OTPACiIb WK JBE CAMOCTOSATENIbHBIC oTpaciu npaBa? // Lex Russica. Hayunbie
Tpyast MI'TFOA. M., 2005.
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CorunacHo ct. 162 KobC PCOCP Gpaku Mexay COBETCKUMHU TpakgaHaMu U
Opaku COBETCKHMX TpaXKJaH C MHOCTPAaHHBIMH Tpa)kJaHaMH, 3aKJIIOYCHHbIC BHE
npenenoB CCCP, npu3HaBainCh NEUCTBUTEIbHBIMU, TOJBKO €CIU MPU 3aKItoue-
HUU Opaka He ObUIO MPEmATCTBUM, BbITeKarommx u3 crateit 15, 16 u 43 KobC
PCOCP. B 31ux cTaThsX 3aKpeIUIsUIUCh CIEAyIolUe TPeOOBaHUS: HAJIUYHE B3a-
UMHOTO COTJacHsi, TOCTH)KeHHE OpadHOro BO3pacTa, HEIOMyCTUMOCTh PErucTpa-
[IUM BTOPOTO Opaka Mpu HAJIMYUU TEPBOTO, OTCYTCTBHE OIMPEACIICHHON CTENeHU
POJICTBA, OTHOIICHUM YCHIHOBJICHHMS, 1€€CTIOCOOHOCTh BCTYIAIOIMUX B Opak U Ha-
MEpPEHHUE CO3/1aTh CEMBIO (3aKiIOUeHHEe He (PUKTHBHOTO Opaka). Takum obOpaszom,
ecnu 15-netnss rpaxnanka PCOCP 3akmovana Opak Ha TEPPUTOPUH MHOCTpPAH-
HOTO TOCyAapcTBa, 3aKOHOAATENICTBO KOTOPOTO MPEIOCTABIIIO €l TaKoe IMpaso,
To B COI03€ 3TOT BPaK MPHU3HABAICS HEICHCTBHTEIBHBIM .

B Cemeiinom Kogekce Poccutickoii @enepanuu TpedboBaHUEM Jis NPU3HA-
HUS Opaka, 3aKJIFOUEHHOT0 3a IpeaenaMu Teppuropun PO, sensercss cobmoaeHue
HOPM TOJBKO cTaTtbu 14. CorjmacHO 3TOM CTaThe€ POCCHUMCKHE I'PAXKIAHE TOJIKHBI
BBITIOJIHSATH BCETO YETHIPE YCIOBUA: COOJIOIEHNE MMPUHLIAIIA MOHOTaMHUH; OTCYTCT-
BHE ONPENICICHHON CTENEHH POJICTBA; 3alPET Ha BCTYIUIEHHE B Opak MEXIy yChI-
HOBUTEJIEM U YCHIHOBJICHHBIM M HEJOIMYyIICHUE Opaka MEXIy JIMIaMU, U3 KOTOPbIX
XOTsl OBl OJIHO TPU3HAHO HEAEECIIOCOOHBIM BCIEACTBHE ICUXUUECKOIO paccTpoil-
CTBA.

B HbIHE NEHCTBYIOIIMX KOJUIM3MOHHBIX HOPMAaX YK€ HE yKa3bIBaeTCs B Ka-
YeCcTBE OCHOBaHHUA JJId NpPHU3HAHUA Opaka HEIEHCTBUTEIbHBIM HTHOPUPOBAHUE
poccuiickuMu rpaxkaanamu tpeboanuii crateid 12 u 13 Cemeilinoro Koaexca PO
(B3aMMHOE cOTJIacue MYXKYUHBI U KCHIIMHBI M JIOCTH)KEHHE UMM OpadyHOro BO3-
pacta). OTH OCHOBOIIOJIATraIINE Hayalla pOCCUNCKOTO0 CEMEWHOI0 IpaBa Io4Yemy-
TO BBINAJIM U3 MOJIs 3peHus 3akoHonaTenss. Bo3Hukaet Bompoc: Oyner u npu3Ha-
BaTbCid OpaKk MEXIy POCCUMCKUMU WM MEXKIY POCCUHUCKMMH M WHOCTPAaHHBIMHU
rpakJaHaMu, 3aKJIIOUCHHBIA 3a Tipefenamu tepputopunt PO, ecnu He ObuiM Co-
0J1to/1eHbl TPeOOBAaHUS O B3aUMHOM COTJIaCHH M OpauHOM Bo3pacte? AHaIOTUYHBIN
BOIIPOC BO3HHMKAET M B CBSA3M C HEOOXOIUMOCTHIO yueTa MmosioxkeHus 1. 3 cr. 15
Cewmeitnoro Kogexca P®, mo koTopoMy npu HaTMIUN BEHEPUUIECKON OOJIC3HU WU
BUY-undexuun auio, BCTynariiee B Opak, 00s13aH0 MPeaypeanTh 00 3TOM CBO-
ero OyayIIero Cynpyra; a Takxe coOto/ieHre TPeOOBAaHUS O PETUCTPALIUK peallb-
HOTO, a He (PUKTUBHOro Opaka, HE MOPOXKAAIOUIETO IOPUIAMUYECKUX MOCIEICTBUN
corjacHo poccuiickomy mnpaBy. K saToMmy crenyer eiie 100aBUTh OTCYTCTBUE 00sI-
3aTeNbHOTO COOMIo/IeHNsT TPeOOBaHMS O BO3MOKHOCTH PETUCTPUPOBATH Opak
TOJILKO MEXIy pa3HOMoJIbIMHU JuiniaMu. O003HauYeHHBIE BOIPOCHI MMEIOT BaKHOE
MPAKTUYECKOE 3HAYEHUE, MOCKOJIbKY OT OTBETa HA HUX 3aBUCUT HACTYIUICHHE Ta-
KOO MPaBOBOIO pe3ysibTaTa, KOTOPBIM MOpOXKIaeT Opak (BO3MOXKHOCTH pasiena

2 CoBetckoe ceMeitHoe mpaso / mox pex. B. @. Unrupa. Munck : Yausepcuterckoe, 1989.
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UMYIIECTBA, HAXKHUTOIO B TMEPHOJl Opaka, peryJupoBaHHE aJIMMEHTHBIX 00s3a-
TEJILCTB MEXY CYIIPyraMH, HacCJIeACTBCHHBIC OTHOIIICHUS).

Cpazy cienyer OTMETHTh, YTO BbIOpaHHas TeMa AUCKyccHOHHas. Tak, mo
muenuto JI. [1. AnydpueBoii, poccuiickuMm rpakgaHaMm, BCTyHarolIMM B Opak Ha
TEPPUTOPUH WHOCTPAHHOTO TOCY/IAapCTBA, TOCTATOYHO COOJIIOIATh TOJIBKO TpeOo-
BaHusa cT. 14 CewmeitHoro Koaekca Poccuiickoii @enepanuu. Torna noaydaercs,
YTO OCTAIBHBIMA HOPMAaMHU POCCHUHCKOTO 3aKOHOJIATEIhCTBA B YaCTHOCTH, O B3a-
MMHOM COTJIaCHH, OpadyHOM BO3pacTe, MOKHO BOOOIIE npeHe6peqL3. [Tono6HyO
TOYKY 3pPEHUSI BBICKA3bIBAIOT U aBTOPHI yueOHUKa «MexXTyHapoIHOE YacTHOE Tpa-
Bo». [lo WX MHEHHIO, JUISI POCCUMCKUX TPaXKIaH, PETUCTPUPYIOMHUX Opak B HHO-
CTPAaHHOM TOCYJAapCTBE, JAOIMYCTUMBIM SBIIAETCS 3aKitoueHue Opaka 0e3 colmtoe-
HUS MpaBuiI 0 OpayHOM BO3pacTe, ycTaHOBIEHHBIX B CT. 13 CK P®: moctuxeHue
18 wmn 16 et — IpH CHIKCHHH GPAYHOTO BO3PACTa B OMPE/CICHHBIX CIIYUasX .

[ToHATHO, YTO Takas MO3WIMS OCHOBBIBACTCS Ha OYKBaJbHOM H3JIOKCHUU
KOJUTM3MOHHBIX HOPM POCCHUHCKOTO CEMEMHOro 3akoHoaaTenbcTBa. OmHako Oec-
CIIOPHO U TO, YTO MOMHUMO TEKCTYaJIbHOTO BOCHPOU3BEICHUS MPABUII HEOOXOIUMO
€Ile TOJIKOBAaHHE U CaMHMX MPABOBBIX HOPM, W B II€JIOM MCTOYHMKA IpaBa, peria-
MEHTHPYIOIIIETO COOTBETCTBYIOIIKME OTHOIICHMS. B cBs3u ¢ 3TUM cienyeT obpa-
TUTh BHUMaHHE HAa TaKyl0 KaTETOPHIO, KaK MyOJIHMYHBIA MOPSIOK, KOTOPBIA 3aK0-
HOJIaTeNIb OMpEACsieT Kak OCHOBY mpaBonopsijika Poccuiickoit dexnepanuu. Ita
KaTeropus M3BECTHA MPABOBBIM CHUCTEMaM MHOTMX rocynapctB. [IyOnudHbIi mo-
PSAIOK W OTOBOpPKAa O MyOJWYHOM TOPSIAKE, HE MO3BOJSIONIAS MPUMEHATh UHO-
CTpaHHOE TIPaBO, SBJISIIOTCS CBOEro poja OaphbepoM U 3alUTON MOpabHO-
HPABCTBEHHBIX, COIUAIIbHBIX, HCTOPUUYSCKUX, PEIMTHO3HBIX MPUHIIAIIOB U OO0IIe-
CTBEHHBIX OTHOLICHWM, MHAUBHAyarn3upyrommux Pocculickyro @enepanuro Kak
CYBEPEHHOE TOCYAapPCTBO CO CBOEW 3KOHOMHUYECKOM, COLMATBHOM, MOJUTHUYECKOM,
IIPABOBOM CHCTEMOMN U UCTOPHUEN PAZBUTHS.

PaccmatpuBasi npusHanue OpakoB, 3aKJIFOYAEMbIX B MHOCTPAHHOM rocyap-
CTBE, 4Yepe3 Mpu3My MyOJUYHOTO TMOPSAKA, BPSJA JU MOXKHO COTJIACUTHCS C BO3-
MO>KHOCTBIO perucTpanuu Opaka mis rpaxiaan Poccuiickoit deneparuu, Hanpu-
Mep, 06e3 corjlacusi HEBECTHI WIIM 3aKIIFOUeHHUE JeTckoro Opaka. Hopmel, 3akpen-
JISIOIIME MaTepHaIbHBIE YCIIOBUS IS 3aKIt0UeHus1 Opaka rpaxnanamu PD, sBis-
IOTCSl COCTaBJISIFOIIMMM OCHOBBI TipaBomnopsigka Poccuu. HezaBucumo ot toro, Ha
TEPPUTOPUM KAKOTO TOCyAapCTBa POCCUICKHE TpaXKaaHe BCTYIMAOT B Opak, TaKou
Opak J0JKeH ObITh OCHOBAH Ha B3aWMHOM COIJIACHH, C COOJIFOJICHUEM YCJIOBUH,
YCTaHOBJICHHBIX POCCUIICKUM 3aKOHOJIATEICTBOM .

N3BecTHO, 4TO U MPHU 3aKOHOJATEIBHOM YMYIIEHUH CUTYallUsl C pErucTpa-
el Opaka rpaxaan PO B HHOCTpaHHOM TOCyZapCcTBE HE Bceraa Oy/IeT 3aBUCETh

3 Any¢puesa JI. IT. MexayHapoasoe gactaoe npaso. GUMER-INFO, 2008.

* Epneinesa H. FO. MexyHapoaHoe yacTHOE npaBo : yueGHuK. M., 2004.

> MeskayHapoIHOE YacTHOE TpaBo : y4ue. / otB. pex. I'. K. JImutpuesa. 3-¢ u3i., mepepal. u gom. M. :
IIpocnexr, 2010.
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OT MHOCTPAHHOTO MpaBoropsaka. Jleao B TOM, 4To B OOJIBIIUHCTBE CIy4aeB 00si-
3aHHOCTb TPaXKJIaH YYUTHIBATh HE TOJHKO OOCTOSTENbCTBA, MPEMITCTBYIOIINE 3a-
KIIFOUEHHIO Opaka, HO W TpeOOBaHUS O B3aMMHOCTH, JOCTHKEHUU OpayHOro BO3-
pacTta 00yCJIOBJIEHa HHOCTPAHHBIM 3aKOHO/IATEILCTBOM, [0 HOPMaM KOTOPOTO CTa-
TyC JIMI], BCTyHalOIIMX B Opak, OmpeAenseTcss 3aKOHOaTeIbCTBOM T'OCYIapCTBa,
rpakJaHaMu KOTOporo oHu siBJsitoTes. [loatomy paxke ecnu rpaxkmaane Poccun py-
KOBOJICTBYIOTCSI HOpMaMU MHOCTPAHHOIO MpaBa, OHU BCE PaBHO BBIHYXKIEHBI OY-
IyT OOpaTUTHCS K POCCUHUCKOMY 3aKOHOJATEIBCTBY, K KOTOPOMY OTCHUIAIOT KOJI-
JU3UOHHBIE HOPMBI MHOCTpaHHOro mpasa. [Ipu 3TOM oIpenesieHHbIE BOIPOCHI
(mporienypa peructpanuu, Gopma Opaka) OyIyT peryIHpOBaTHCS MHOCTPAHHBIM
3aKOHOJATEILCTBOM, KOTOpoe rpaxkaane PD Takxke momkHbl codmonars. [lomyya-
€TCsl IBOMHON KOHTPOJIb: CO CTOPOHBI POCCHMCKOTO IOCY1apCTBa, MOCKOJIBKY Ipa-
KTAHCTBO SIBJISIETCS TEM MHCTUTYTOM, KOTOPBIM 00€CIIEUNBAET CBA3b C «POJIHBIMY
roCy/1apCTBOM, U CO CTOPOHBI TOCYJapCTBa — MECTA PETUCTPALIUU Opaka.

PerynupoBanue npusHaHusi Opaka, IOMUMO HAIIMOHAJIBHOTO 3aKOHOAATENb-
CTBAa, 3aKPEIUISIETCS. U B MEKIYHAPOIHBIX JOTOBOPAX, K UACITY KOTOPBIX OTHOCSTCS
JIOTOBOPHKI O MPaBoBOM nmomouu. byayuu yuactauiieit 6omaee 20 10roBopoB o mpa-
BOBOH IIOMOIIM, BKJIFOYAIOIIMX B KAYECTBE CAMOCTOSTEIBHOIO pasjiesna MpaBooT-
HOILIEHHS IO CEMENHBIM JenaM, Pocculickas Penepanus 3aKkpenuia MexXayHapod-
HbI€ HOPMBI, 0OSI3bIBAIOIINE TEX TPaKIaH, KTO PETUCTPUPYET Opaku 3a ee mpeje-
namu, cobmonate HopMbl CemeitHoro Kogekca Poccuiickoit @enepanun o marte-
pUAIBHBIX YCJIOBI/IHXG. Tak, B coorBercTBUM cO cT. 26 KonBenuuu crtpan CHI' o
MIPaBOBOI MOMOIIM M MPABOOTHOIIECHUSIX MO TPAXKITAHCKUM, CEMEHHBIM U YTOJIOB-
HbIM jaemaMm 1993 r., ct. 26 JloroBopa o nmpaBoBoii oMot Mexay PO u Pecry6-
mukoi MonaoBa 1994 r. ycnoBus 3akitoueHus Opaka JUuisl KaKI0TO U3 OymyIIuX
CYNPYTOB ONPEAEISAIOTCS 3aKOHOJATEIBCTBOM T'OCYAAPCTBA, ITPaXKIaHUHOM KOTO-
pOro OH SBJISIETCS; B OTHOILUEHUHU MPEMATCTBHI K 3aKIIOYEHHIO0 Opaka JOJKHBI
OBITh COOJIOJIEHBI TPEOOBAHMS 3aKOHOJATEIBCTBA T'OCYAAPCTBA, HA TEPPUTOPUU
KOTOPOTO OpaK 3aKJII04aeTCs.

MexyHapoIHble HOPMBbI, YCHUJIMBAIOIIME KOHTPOJIb 32 COOJIIOICHUEM MyO0-
JUYHOTO TOPSAJKA, SIBISIIOTCA BaXKHOW rapaHTHEl coOJI0/IeHUs OCHOBHBIX MPUHIIU-
OB ceMeHoro npasa. OJHAKO HEJIb3s1 UCKIIF0YATh M TAKUX CUTYallMii, KOTaa npa-
BO MHOCTPAHHOTO TOCYJapCTBa HE MPEIyCMaTPUBAET COOIIOCHHUS MaTepHAIbHBIX
YCIIOBUH, ONIpEeAENsAeMbIX 3aKOHOM T'pa)/IaHCTBA. Y CIIOBUSA 3aKII0YeHHs Opaka Mo-
I'YT ONPENENAThCSA, C HAIlEW TOYKU 3PEHUs, TOJIBKO 3aKOHOJATEIBCTBOM Trocyaap-
CTBa, HA TEPPUTOPUM KOTOPOro 3akirovaerca Opak. B mobom ciyuae, peructpu-
pyst 6pak B Poccuu unu 3a ee mpenenamu, rpaxaane PO He momkHbI 3a061BaTh 00
OCHOBHBIX NPHHIMIAX M HadajaX CEMEMHOro Ipasa, 3akpemieHHbIX B cT. 1 Ce-
meitHoro Konekca PO, dopmupyromux myonuunsiii nopsaaok Poccuiickoit dene-
pauumu.

6 ®denoceesa I'. 1O. Ykas. cou.
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H. A. KamiTaHoBa,

Kypcaum 4 Kypca

D@KOY BIIO «Ilepmckuu uncmumym
Gedepanvhoii cydicoObl UCNOIHEHUS
U HAKA3aHUs»

FpamchKO-npaBOBme OTHOIICHUSI, CBA3AHHBIC C IPUHATUEM HAC/IEACTBA

WHCTUTYT HacjelnoBaHUS SABISETCS OCOOECHHO BaXHBIM B pslie IPYTHX
IPaKJAHCKO-TIPABOBBIX OTHOLIECHHI, KOTOPBIM YJEJIEHO BHUMaHue B KoHCTHUTY-
nuu PO. [IpaBo HacnenoBaHus, rapaHTHPOBAaHHOE 4acThiO 4 cratbu 35 KoHceTH-
Tyuuu PO, obecnieunBaeT nepexo]] UMyILECTBa HacaeA0AaTeNsl K JPYTUM JIMLaM
B IOPSZIKE, ONPENEIIEMOM TPaXAAHCKUM 3aKOHOJIATEIbCTBOM. IIpn 3TOM CyTh
IIpaBa HAaCJIECAOBAHUS COJNEPKUT IPENOCTABICHHYI 3aKOHOJIATEIEM BO3MOX-
HOCTb KaK IPUHATH HACIEAYEMOE UMYILECTBO, TAK U OTKA3aThCsl OT HETO.

Hacnennuk, npuHsABIINI HACIEICTBO, HE3aBUCUMO OT BPEMEHH U criocoda
€ro MPUHATHS CYUTAETCS COOCTBEHHHUKOM HACJEJACTBEHHOIO MMYIIECTBA, HOCHU-
T€JIEM MMYIIECTBEHHBIX MPaB U 00s13aHHOCTEMN CO AHS OTKPBITHS HACJIE/ICTBA BHE
3aBUCUMOCTH OT (paKTa rocyAapCTBEHHOW PErUCTPalMM MPAB HA HACIIECTBEHHOE
MMYILECTBO U €¢ MOMEHTA (CCIIM TaKasi PEerHCTPALHs PETyCMOTPEHA 3aKOHOM)'.

HacnenHuk, oqHOBPEMEHHO NMPU3BIBAEMBIN K HACIEIOBAHUIO YaCTEW OJTHO-
r0 M TOTO K€ HACJIEACTBA, HAIPUMED I10 3aBEIIAHUIO U MO0 3aKOHY WU B PE3yJib-
TaTe OTKPBITHUS HACJIEJCTBA U B MOPSAJKE HACIECICTBEHHONW TPAHCMUCCUHU, UMEET
IPaBO BBIOOpA: MPHUHSITH HACIEICTBO, MPUUUTAIOLIEECS €My TOJIBKO MO OJHOMY
U3 3TUX OCHOBAHWM, MO HECKOJBKHM W3 HMX WIM IO BCEM OCHOBAHUSM, a Ha-
CJIETHUK, UMEIOUIUM MpaBo Ha 00s3aTENbHYIO JOJI0 B HACIEACTBE, KPOME TOrO,
BIIpaBe NOTpeOOBaTh YIOBJIETBOPEHUS 3TOrO MpaBa MO0 HACIIE0BaTh HAPaBHE C
WHBIMU HaCJIEHUKaMH 110 3aKOHY.

Hacnennuk, nmonaBumuii 3asBjieHUEe O MPUHATHH HACIEACTBA JTMOO 3asiBie-
HUE O BbIJIay€ CBUJIETEIBCTBA O MPABE HA HACIEJICTBO 0€3 yKa3aHUsi OCHOBaHUS
NPU3BAHMS K HACJIEIOBAHMIO, CUYMTAECTCS MPUHSBILIMM HACJEICTBO, MPUUYUTAIO-
nieecs eMy 1o BCEM OCHOBAHUSM.

[IpunsiTue HacienCcTBa, MPUUUTAIOIIETOCS HACIEAHUKY TOJBKO MO OJHOMY
U3 OCHOBAHMM, UCKIIOYAET BO3MOXKHOCTH MPUHATHS HACJEICTBA, MPUUYUTAIOIIIE-
rocs €eMy 1o APYrMM OCHOBAHUSIM, 10 MCTEUEHUU CPOKa MPUHSTHUS HACIEACTBA
(ctatesa 1154 T'K P®), ecnu HaciegHUK 10 UCTEUCHHS ATOTO CpPOKa 3HAT WU
JIOJKEH OBLI 3HATh O HAJIMYUH TaKMX OCHOBAaHUH.

CaMbIMH CJIO)KHBIMH B INPAaBONPUMEHUTENBHOM IMPAKTUKE SBIISIOTCS BO-
IIPOCHI, CBSI3aHHBIE C MOPSIKOM U crioco0aMu MpHUHATHS HacieacTBa. OcoOeHHOe
MECTO 371€Ch 3aHMMAIOT MPOOJIEMbl IPUMEHEHHUS] HOPM, PETYIUPYIOMUX (HaKTH-
YeCKui crnocod MPpUHATHS HaciencTna. ITo cBsizaHo ¢ TeM, uto ['K PD ne ycra-
HaBJIMBACT MCUEPIBIBAIOIIETO MEPEYHs JEHCTBUHM, CBUICTEIILCTBYIOMINX O (aK-

1O cyme6HOIT mpakTHKe 10 JellaM 0 HACIeJOBaHWH : mocTaHoBieHue [Lienyma Bepxosroro Cyma Poc-
cuiickoit ®eneparuu ot 29 mast 2012 r. Ne 9 // CIIC «KoncynsrantILiocy.
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TUYECKOM IMPUHATUU HacieAcTBa. [lomMumo 3TOro, 3aKkoHOJIATENb YCTAaHOBHII
BO3MOKHOCTbh OIPOBEPKEHUSA (PaKTHUECKOrO MPUHATUS HACJIEICTBA, HO JAaHHAs
BO3MOKHOCTbh HE UMEET yKa3aHUsl, HU Ha KPYT JIML, HU HAa CPOKH, HU HA CIIOCOOBI
OCYULIECTBJIEHUS TAKOTO onpoBep:keHUs. [103TOMy ¢ LEabI0 UCKITIOUEHHS HETpa-
BUJILHOTO TOJIKOBaHUS JaHHOW HOPMBI, HEOOXOJIMMO yCTPaHHUTh 3TOT MpoOen B
3aKOHOAATEIbCTBE.

OcoObIli MHTEpEeC BBI3BIBAET BONPOC MPU3HAHUS YBAKUTEIHHBIMU KOH-
KPETHBIX MPUYMH MPOMYCKa CpOKa JJIsl IPUHATHS HACIIECTBA. Teopus rpaxaaH-
CKOTrO TpaBa M cyneOHas NMpPaKTUKAa YKa3bIBAIOT, YTO JUIsl MPU3HAHMS MPUUYUH
IpOIyCKa CpoKa JUIsl MPUHSATHS HACJeICTBA HEOOXOAMMO COOJIOJEHUE JIBYX
BaXXHBIX TpeOOBaHUN. A HMMEHHO, BO-TIEPBBIX, TAKUE OOCTOATEIHCTBA JIOJKHBI
OBITh HEMOCPEJCTBEHHO CBSA3aHbI C JINYHOCTHIO HACJIEIHUKA, a, BO-BTOPBIX, MPH-
3HaHUE TOTO, YTO 3TU OOCTOSITENHCTBA TEM WJIM MHBIM 00pa3oM MpPENsTCTBOBAIU
COBEPILECHUIO HACJIETHUKOM JEHUCTBH, CBHIETEIbCTBYIOIIMX O MPUHATUU Ha-
CHeACTBA. AHANM3 MPAKTUKH MMOKA3aJl, 4YTO CaMOM paclpOCTPAHEHHOW IMTPUYUHON
MPOITYCKa CPOKa JJIsl IPUHATHUSL HACIEACTBA SIBJIAECTCS HE3HAHWE HACIETHUKA 00
OTKpPBITUU HACIEACTBA. B OTHOILIEHNN UHBIX OOCTOSITENIBCTB CYJIOM YCTAHABIMBA-
€TCSl HAJIMYME WA OTCYTCTBUE y HAcleAHHKA (PU3MUECKON BO3ZMOKHOCTH COBEp-
IIUTh JCUCTBUS M0 NPUHATUIO HACIIEICTBA, a JaJee MPU3HAECTCS WA ONpPOBEpPra-
€TCSl YBOKUTEIBLHOCTh 3TUX OOCTOSITENILCTB. B 11e1sX HeomyIeHus: OmmooK Cy-
J1a B TIpoliecce MPUMEHEHHS JaHHOW HOPMbI HEOOXOMMO yKa3aTh B 3aKOHE MaK-
CUMAJIBHO IIMPOKUN MEPEUYECHb YBAKUTEIbHBIX MPUYHMH. 32 UCXOAHBIN MEpPEUYCHb
ClIeyeT B3sTh CyneOHYI0 MpakTUKY, Hanbojiee 4acTO BCTpeyarouluecs B HeH
NPUYUHBI, IPU3HABAEMbBIE YBAXKUTEIbHBIMU U OCTABUTH IEPEUEHb OTKPBITHIM.

HoBas 3akoHOAaTeNnbHass HOpMa, pEerIaMEeHTUPYIOLas BO3MOXKHOCTh MPH-
HATHA JUIIb YaCTH HACIECTBA, €CJIM HACJIEIHUK MPU3BIBAETCS K HACIEAOBAHUIO
OJIHOBPEMEHHO 0 HECKOJIBKUM OCHOBAHUSIM, HECKOJBKO MPOTUBOPEUUT 3aKOHO-
JaTeIbCTBY, MpU3HaBasi CBOEH (POPMYTUPOBKOW MHOXKECTBEHHOCTh OCHOBAHMI
HacnienoBanus. Bo nz0exkanue CriopoB B HOTapHaIbHOW U CyJIeOHOM MpaKTUKE, a
TaK e BO M30ekaHue Croco00B OOONTH HEKOTOpPhIE HOPMbI 3aKOHOJIATEIIHCTBA
MPECTaBIACTCS HEOOXOIMMBIM 0oJjiee KOPPEKTHO CHOPMYIUPOBaTh JaHHYIO
HOpMY IpaBa.

Hapsny ¢ mpaBoM Ha NpUHSATHE HACJIEACTBA 3aKOHOAATEIb y4dell U MOJ-
pPOOHO perjiaMeHTHPOBAN TAaK K€ W MPaBO Ha OTKa3 OT Haclencta. Hekoropwie
HOPMBI JTaHHOTO WHCTUTYTAa CXOXH C HOPMaMH O NPUHSATUM HACIEICTBA, Kak
CXO0XHU U TPOOJIEMBbl MPABOMIPUMEHEHUsI B 3TOW obOnactu. Hampumep, npobiema
MPU3HAHUSA YBAXUTEIbHBIMU MPUYUH MPOIMYCKA, YCTAHOBJIEHHBIX 3aKOHOM CpO-
KOB JIJIsl COBEPIIEHUSI OTKAa3a OT HACJIe/ICTBA.

Ho nannbiéi BOIpoc B HACJIEACTBEHHOM IpaBe OOraT U CBOMMH JIMYHBIMU
CIIOpaMH, CaMbIM UHTEPECHBIM W3 KOTOPBIX JJISI MEHsI SIBUJICS CTIOpP O MPU3HAHUU
HENPUHATHUS HACJIENICTBA, KaK Coco0 OoTKa3a OT HacleAcTBa. Tak mpu gaktuye-
CKOM IPHUHSITHHU HACJEJCTBA, KaK MOKa3al aHajlu3 CyleOHON MPaKTUKHU, CYLIECT-
BYET BEPOSITHOCTh TOT'O, YTO HACIJIECIHUK, COBEPILIASl ONPEACICHHbIE NEHCTBUS B
OTHOLIEHUY HACJIEICTBEHHOI0 MMYLIECTBA, HA CAMOM JI€JIE HE HAMEPEBAJICS €ro
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IIPUHUMATh. Perynupys 3Ty CUTyalMiO, 3aKOHOJATEIb HE YCTAHOBHJI KaKOTO-
a1n00 TIEpeUHs NEHCTBUN, CBUIACTEIBCTBYIOIINX O TOM, YTO HACIEIHUK HE BhIpaA-
JKaJl CBOIO BOJIIO IO MPHUHSATHIO HACIEICTBA, a JIUIIb CO3AABAJI UILIFO3UIO 3TOTO.
Taxoke 3aKOHOJATENh HE yKa3aJl CPOKH I ocTiapuBaHUs (aKTHUECKOTO MPUHSI-
THSI HACIIEJICTBA U CIy4au, B KOTOPBIX 3TO B IPUHIIMIIE BO3MOXKHO clenaTth. B
CBSI3U C ATUM, YBEJIMYMBACTCS HEOOXOAMMOCTh B MAKCUMAJILHO IIUPOKHUM IepeU-
HE JEHUCTBUN, CBUACTEIBCTBYIOMIMX O MPUHATUN HACJIEACTBA, YTOUHCHUU CPOKOB
M CIHCKE MPUYMH, SBIISIIOMMXCS YBAKUTEIBHBIMU IPU MPOMYCKE JTAHHBIX CPO-
KOB.

Takum o00pa3om, HOPMBI HACJIEACTBEHHOTO MpaBa TPEOYIOT COBEPIIICHCT-
BOBAaHUS U JUISl YCTPAHEHUS BO3HUKAIOIIUX MPoOJieM HEOOXOAMMO BHECCHHUE H3-
MEHEHHMHU B 3aKOHOJATEIILCTBO.

A. A. Kupnukosa,

cmyodenmka 3 Kypca
Boneo-Bamckuii uncmumym (gpunuan)
yrusepcumema um. O. E. Kymaghuna
(MI'FOA) (2. Kupos)

O nepecmoTpe Cy1eOHBIX AKTOB 110 T'PAXKIAHCKHUM JIeJIaM
B KACCAIIHOHHOM TOPAJIKe

CtabuiabHOCTh 3aKOHa TpeOyeT oOecrneunTh CTaOMIBHOCTh, YCTOMYHUBOCTD
CyleOHOTO pEIIeHUs, OMPENEICHHOCTh NPaB U O0S3aHHOCTEW CTOPOH, YCTaHOB-
JIEHHBIX PENICHHUEM, BCTYIHUBIIMM B 3aKOHHYIO cpmyl. [lepecmoTp CcyneOHBIX pe-
HICHUH TIPEACTABISIET COO0M MPOIECCYaNbHYIO NESITEIBHOCTh CYA0B, IPU KOTOPOI
peanu3yroTcs uX (QyHKIUOHAIBHBIC TIOJTHOMOYHUS MO 00€CTeueHus HaJIeKaIlero
Ka4yeCTBa IPaKJ1aHCKOU }opncz[mcunnz. B neiicTByromniel cucteMe OT€4EeCTBEHHOTO

IPpaXKIaHCKOTO (a ¢ HEeJJaBHUX MOp U ap6HTpa>1<Horo3) CyZIOIIPOU3BOJCTBA IS IIe-
pECMOTpa BCTYIHUBIIKUX B 3aKOHHYIO CHITy CYJI€OHBIX aKTOB, IPEIYCMOTPEHBI J1BE
KACCAllMOHHBIE MHCTAHIIMY U OJIHA HAA30PHAsI NHCTAHIU.

B cooTBeTcTBUM € AeMCTBYOLIEN penakuuen [ paxkaaHCKOro mporeccyanb-
HOro Koxekca P®, BcTynuBIINE B 3aKOHHYIO CHIIY PELUICHUS U OINpPElESICHUs pau-
OHHBIX CYJIOB U TAPHU30HHBIX BOCHHBIX CYJIOB, IPUHSATHIC MU T10 TIE€PBOM UHCTaH-
IIMU, a TAaKKe aneJIIUOHHbBIE ONpe/ieNieHns Cy10B cyobekToB Poccuiickoit dene-
pauuu (BEPXOBHBIX CY/I0B peCyOJIUK, KPaeBbIX, 00JACTHBIX CYJI0B, CYJI0B TOPOJIOB
dbenepasbHOTO 3HAYEHUS, CyJla aBTOHOMHOW OO0JacTH, Cy/J0B aBTOHOMHBIX OKpY-
TOB) U OKPYXKHBIX ((DJIOTCKMX) BOEHHBIX CYJIOB MOTYT OBITh 00KajoBaHBI B Kacca-
IIMOHHOM TIOPSIIKE JBAXK/IBI — BHaUaje B MPe3uaAnyM cyna cyobekra PO umu mnpe-

! Kneitaman A. ®. TpaxaaHckuii mponece : yaebuuk. M. : FOpuz. m3x-so HKIO CCCP, 1940. C. 101.
?3aiieB U. M. YcrpaneHue cye6HbIX omMO0K B TpaXIaHcKoM mpomecce / mox pex. M. A. Bukyr. Ca-
patoB : U3n-Bo Capar. yH-Ta. 1985. C. 105.

0 BHECEHHH M3MEHEHHH B ApOHTpaXKHBIH TPOLECCyanbHBINA Koxeke Poccuiickoit Oenepauu : denep.
3akoH OT 28.06.2014 Ne 186-®3 // C3 P®D. 2014. Ne 26 (u. I). Cr. 3392.
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3UIUYM OKPY>KHOTO ((hJIOTCKOTO) BOGHHOTO Cy/Ia, @ 3aT€M ITOBTOPHO — B CYyICOHYIO
KOJUIETHIO MO aJMUHUCTPATUBHBIM WIH TPAXJIAHCKUM JellaM JU0O B CyJCOHYIO
KOJUJIETHIO T10 JielaM BOEHHOCTy)Kamux BepxosHoro cyna PO.

[lepecMOTp BCTyNMBUIMX B 3aKOHHYIO CHIJIY CyI€OHBIX MOCTAHOBJIEHUN pac-
CMaTPUBAETCS YYEHBIMU-TIPOLECCYAINCTAMHM KaK JIONMOJHUTENIbHAsA TapaHTus 3a-
LIUTHI IPAB U OXPAHIEMbIX 3aKOHOM MHTEPECOB I'PaXKIaH U opraHH3auH1714. Ux ot-
MEHa MOXET OBITh ONpPaB/iaHa TOJIBKO B TOM CIIy4ae, €CJIM UMEIOTCS CBUJIETEIbCTBA
O OMYIICHHBIX B XOJI€ PACCMOTPEHHUS TPAKIAHCKOTO JieNia CyIeOHBIX ommnoKax. B
YaCTHOCTH, CYIIECTBEHHBIX HAPYIIEHH HOPM MaTe€pUaIbHOTO WIH MPOLECCYaITb-
HOTO TpaBa, MOBIHUABIINX Ha MCXOJ JeNia U 0e3 yCTpaHeHHs] KOTOPhIX HEBO3MOXK-
Hbl BOCCTAHOBJICHHE M 3alUTa HAPYIIECHHBIX MpaB, CBOOOJ U 3aKOHHBIX MHTEpe-
COB, a TAK)XXE€ OXPaHSAEMbIX 3aKOHOM IMyOJMYHBIX UHTEpECOB. VIMEHHO MO3TOMY B
IPa)X1aHCKOM CYAOIIPOU3BOJCTBE JOKHA UCKIIIOUAThCS YyIpo3a OTMEHBI Cy1e0HO-
IO pelleHus, NOJy4yuBLIETro cTaTyc «res judicatay. UeMy HHKak HE CIIOCOOCTBYET
KOJIMYECTBO CyA€OHBIX MHCTAHLIUMN, IEPECMATPUBAIOIINX BCTYIIUBIIUE B 3aKOHHYIO
CHIy CyZI€OHBIE aKThI.

Hanuurie B 0T€YECTBEHHOM TIpa)kIaHCKOM CYAOINPOU3BOJCTBE ABYX Kacca-
LIMOHHBIX U OJTHOM HAJ30pHOM MHCTAHLUU, KOTOPHIM MOPYYEHO BBIIOIHATH OJIHY U
Ty € NPOLECCYAIbHYIO (PYHKIHUIO MO IMEPECMOTPY CYIEOHBIX MOCTAHOBJICHUH,
npeacTaBisieTcss U3MMIHUM. [To1o0Has MHOTOCTYIEHYaTOCTh HAIOMUHAET CYIlle-
cTBOBaBIIMM 10 1864 r. mpouecc, B KOTOPOM MUMENACh JJIMHHAS JIECTHULIA UHCTAH-
UH, U cyAeOHbIE aKThl MOIJIM MTEPECMATPUBATHCS HEOJHOKPATHO, BILUIOTH JI0 pac-
CMOTPEHHS JIe]1a UMIIEPATOPOM .

Tak, HeIOBOJIbHAS pEIIEHUEM JieJa CTOPOHA MOIJIa 00XaloBaTh €ro B CyJ
BTOPOM MHCTAHLIMU — rpakaaHcKyto nanaty. [locie yero ona Oblia BpaBe nojaaTh
xano0y B genaprameHT CeHaTa, OTKyZAa J1€J0, €CJIM CEHATOPbl HE MPUXOIUIU K
€MHOTJIACHOMY €ro pEelIEHHUI0, IepeIaBalioch B o0lIee coOpaHue JenapTaMmeHTOB
CeHnara, a 3aTeM Npu TOM K€ YCJIOBHH JI€NIO MepeNaBajoch B AenapraMmeHt ['ocy-
JapCTBEHHOT'O COBETA, a Jajnee B oduiee coopanue ['ocynapcTBEHHOro coBeTa U Ha
Bricouarimee yCMOTpeHI/ICG.

O4eBUIHO, YTO HAJUYME MHOXXECTBA CYACOHBIX MHCTAHUMW, HAJIETEHHBIX
IPaBOM OTMEHSTh BCTYNHUBIIME B CUITy CYJ€OHBIE aKThl, HE COTJIACYeTCs C MPUH-
[IUIIOM TPABOBOM ompeneneHHOCTH. [IockobKy Hamuyue BO3MOMXKHOCTH OTMEHBI
OKOHYATENIbHBIX CYJEOHBIX MOCTAHOBJIICHUM BBIIIECTOSIIMMU WHCTAHUIUSMU TMpe-
MSATCTBYET (POPMHUPOBAHUIO OMPEIEICHHOCTH B IPABOOTHOIICHUSX MEXAY CyOBEeK-

* Hayumo-mpakTrdeckuii KoMMeHTaprii K [ pakIaHCKOMY MpPOIECCyanbHOMy Koaekcy Poccuiickoii MDe-
neparmu (nocrareiineiii) / E. A. Bopucosa, B. M. XKyiikos, C. A. WBanoBa u ap. ; mox pen. B. M. XKyii-
koBa, B. K. [lyunnckoro, M. K. Tpeymnukosa. M. : T'oponen, 2003. C. 736 ; I'paxnanckuii mpouecc:
yueOnuk / B. B. ApryHos, E. A. Bopucosa, H. C. bouapoBa u ap. ; nox pea. M. K. Tpeymnukosa. 5-e
u3., nepepad. u gon. M. : Craryrt, 2014. C. 640-641.

Hepromkuna TA. [IponeccyanbHBIN peKUM ACSITEIHHOCTH apOUTPaXHOTO Cya KacCAIlMOHHON MHCTaH-
i // FOpuanueckuii anamutuaeckuit xxyprai. 2001. Ne 1. C. 65.
® si60uxoB T. M. VueGHHK PYCCKOTr0 TPa)KJaHCKOro CyJionpou3BojicTBa. Apocnasis : U3-Bo U. K. TI'ac-
caHoBa, 1912. C. 20.
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TaMU TpaBa, peajqn3alii UMH CBOMX IpaB, MPU3HAHHBIX 3TUMHU aKTaMH, CO3AcT
yrpo3y JMILIEHUS MaTepUaTbHBIX OJ1ar, MPUCYKACHHBIX CYI1€OHBIMU PEIICHUSIMHU.
EBponeiickum cyaom no mpaBaM yenoseka (manee — ECIIY, Cyn) B nocra-
HOBJIeHUU OT 28 okTsa0pa 1999 r. mo geny «bpymapecky (Brumarescu) mpoTus
Pymbiaum» chopMynupoBaHbl OCHOBHBIE TIO3HUIIMH 10 JaHHOMY Bompocy. [To MHe-
Huto CyJa, OIHUM M3 OCHOBHBIX ACIIEKTOB BEPXOBEHCTBA IPaBa SIBJSETCS NPUH-
IIUIT TIPABOBOM OIPENIeICHHOCTH, KOTOPBI TpeOyeT, 4ToObl MPHU OKOHYATEIHHOM

pa3pelieHnu 1e1a CyJlaMy UX TIOCTAHOBJIEHUS HE CTABUJIUCH 10T COMHeRHe .

[IpaBoBasg OIpPEACICHHOCTh MPEANOJaracT YBaAXKCHUE NPHUHIMINA «IeS
judicata», UCXOZSIIETO U3 HEJAOMYCTUMOCTH TOBTOPHOT'O PACCMOTPEHUS OAHAKIBI
Pa3pelIeHHOro Jieja B OTCYTCTBUM UCKIIFOUUTENBHBIX (IKCTPAOPANHAPHBIX) HA TO
OCHOBaHUWM . B mocienyromeM HaHHBIM MOAXO0J HaIlesl CBOE OTPAXKEHUE B IMOCTa-
HoBieHusx ECIIY ot 24 uronsa 2003 r. no neny «Psao6six (Riabykh) mpotus Poc-
cun», oT 18 Hos0pst 2004 1. o neny «IIpaBennas (Pravednaya) nporus Poccumy,
ot 18 suBapst 2007 r. mo neny «bynrakoa (Bulgakova) npotus Poccun», ot 24
mas 2007 r. no geny «PamuukoB (Radchikov) npotus Poccumny, Hanbosnbinyto u3-
BECTHOCTh U3 KOTOPBIX MPUOOPENIO NMEPBOE U3 YIOMSHYTBIX «POCCUUCKUX» €, B
xotopoM ECIIY paccmaTtpuBasl BOIIPOCHI OTMEHBI BCTYIHBIINX B 3AKOHHYIO CHILY
CYJEOHBIX TOCTAHOBJICHUM.

JlaHHOE N1€7I0 IATh pa3 HAINPABIJIOCH BBIMIECTOSIIUMHU CyJAaMH Ha HOBOE
paccMOTpEeHHE B CyJ INEepBOM MHCTaHIMHU. Ha pa3HBIX CcTagusx IMOCTaHOBJIEHHBIE
MEPBOM MHCTAHIIMEN PELICHUS] OTMEHSJINCH KaK CyJOM KacCallMOHHOW, TaK U HaJ-
30pHOM MHCTaHIMM (MPE3UAUYMOM OOJACTHOTO CyJa U Cy/neOHOW KOJUIEruei mo
rpaxxgaHckum aenam BepxosHoro cyna P®). B utore aeno paccMarpuBalioch B
OOLIEH CIOKHOCTH OKOJIO TSATH JIET.

B nocranosnennn ECIIY mo stomy aeny yka3bIBaeTcs, YTO MOJHOMOYHS
BBIIIECTOAILLMX CY/J0B Ha MEPECMOTP JOJKHBI MCIOJIB30BATHCS ISl UCTIPABICHUS
CyJeOHBIX OIIMOOK U HEMPaBOMEPHBIX CyACOHbIX pemieHui. [lepecMoTp HE MOXKET
paccMaTpUBaThCA KaK 3aMAaCKUPOBAHHAS allEULILMS, a HaJU4Me JABYX TOYEK 3pe-
HUS 110 OJHOMY BOIIPOCY HE MOJKET SIBJISTHCS OCHOBAaHUEM JUISl IOBTOPHOIO pac-
cmoTpeHnsd. OTCTYIUIEHUSI OT YKa3aHHOTO NPUHLMIIA ONPAaBJAHHBI, TOJBKO KOTJa
SBIISAIOTCA 0053aTE€IbHBIMU B CUILY OOCTOSITENIbCTB CYIIECTBEHHOI'O M HEMPEOI0JIH-
MOTO XapaKTepag. HenpaBuinbHOEe MCTOJKOBAHUE HMKECTOSIIUM CYJIOM HOPM Ma-
TEPUAIBHOTO MPaBa K «0OCTOATENHCTBAM CYIIECTBEHHOTO M HEMPEO0JIUMOIO Xa-

10
pakrepay, 1o MHeHHt0 Cyia, OTHECTH HEJIb3s
B 0onpmIMHCTBE COBPEMEHHBIX E€BpPONEHCKHUX 3aKOHOJATEILCTB CyAcOHas
CUCTEMA COCTOMUT M3 TpeX uHcTaHuuii. K HUM oTHocsatcs Ppanuws, 1'epmanus,

" EBporeiickuii Cy/ 10 IIpaBaM deloBeka: n30paHHble moctaHoBeHus 1999-2001 rr. u koMMeHTapuu /
nox pex. FO. 0. bepectuera u A. O. Kostyn. M. : FOpun. nur., 2002. C. 373.

8Korryn H. H., Illynaes JI. M. TIpaBoBast onpeneneHnocTs u res judicata B pemennsx EBporeiickoro
Cyna o npaBam uenoBeka // Poccutickuit cyaps. 2014. Ne 9. C. 40.

® Bromnerens EBponeiickoro Cyza o npasam uenoseka. 2003, Ne 12.

' CTangapTl CIpaBeTMBOrO MPABOCYMs (MEKIyHAPOIHbIC ¥ HAMOHANBHBIC TIPAKTHKH) / KO aBTO-
poB ; mox. pen. T. I'. MopmakoBoii. M. : Meicis, 2012. C. 72.
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I'petusi, Ucnanusa, Urtanus. VckmoueHre coCcTaBisiOoT ABCTpUs, B KOTOPOMl Mpo-
1ecc 00XajaoBaHUsS MPOXOJUT TPU CTyneHull. B rocynapctBax Bocrounoit EBpo-
nbl (bonrapun, Benarpuu, Ilonpmm, Yexun) cuctema o0KaloBaHMs PEIICHUN CO-
CTOUT U3 IBYX uUHCTaHlMi. B cranax bantum (JlatBuu, JIutBe u DctoHUM) mpo-
BEpKa 3aKOHHOCTU U OOOCHOBAHHOCTH CYJEOHBIX PEHICHHI TakKe MPOXOAUT JABE
CTYIEHHU.

3HAYUTENBHBIM PAa3HOOOpa3ueM TMOPSIIKOB O0XKalOBaHMs CyJCOHBIX aKTOB
otrimyaeTcs 3akoHoaarenscTBo crpad CHI'. Ecnin B Apmenun 00xanoBaHue BCTY-
MABIIMX B 3aKOHHYIO CUJIy PEIIEHUM CYJIOB IIEPBOM MHCTAHLHUM IPOMCXOJIUT B
KacCallMOHHOM nopszke, To B bemapycu, Tamxukucrane u TypkmeHnucrane kacca-
ISl HOCUT COBETCKUH XapaKTep, a 3aKOHHOCTh U 0OOCHOBAHHOCThH MOCTAHOBIIE-
HUW, BBIHECEHHBIX CyJaMM II€PBOM MHCTAaHLMH, IIPOBEPSIOTCA B HAA30PHOM IIO-
psanke. B Kazaxcrane, Koipreiscrane, Y30ekuctane u YkKpauHe JUisi MPOBEPKU
BCTYNUBILIUX B 3aKOHHYIO CHJIy PELICHHUI Cyl0B BO30Y)KIaeTcsi KacCallMOHHOE U
HaJ30pHOE IIPOU3BOJCTBO.

VYcraB rpakJaHCKOro Cynonpou3BoacTBa 1864 r., opraHusys KOHTPOJIb 3a
3aKOHHOCTBIO OKOHYATEJIbHBIX PELICHUH, cliel1oBall (PpaHIly3CKOM MOAeNn Kacca-
LIAOHHOTO IepecMoTpa. [lo3anMcTBOBAaB €€ MOYTH LEIUKOM, OH CUUTAI CUCTEMY
JBYX MHCTAHLUMWA JOCTATOYHOM JJIsl BBIHECEHHS] OOOCHOBAHHOTO U CIPABEIIMBOTO
pemeHH;Il2

B 3TOH CBA3M aKTyaJabHBIM SBIIAETCS BOIPOC O MOJEIHU IEPECMOTPA BCTY-
NMUBIIUX B 3aKOHHYIO CHJTy CyJEOHBIX aKTOB IO TPaXXJAaHCKUM naenaM. B egmHOM
Koaekce rpaxmaaHCcKoOro CyaolnpoOM3BOACTBA, KOHLEMIMS KOTOPOro Oblla HE Tak
JaBHO OOHApO/J0BaHa , MPEAJIaracTcs COXPaHUTh CYIIECTBYIOIIYIO HBIHE CUCTEMY
nepecMoTpa CcyneOHbIX TTOCTaHOBIEHUHN. B TO e BpeMs B uTepaType BhICKa3bIBa-
€TCs pa3in4Hble npeioxkenus. OQHU UCCaeq0BaTeNN BBICTYIIAOT 32 COXPAHEHUE
YeThIpEX MHCTAHIMHI C Mepeavyeil KacCallMOHHBIX Kallo0 Ha aKThl HUYKECTOSIIINX
CYJIOB Ha paccCMOTpeHHUE (erepalibHbIX OKPY>KHBIX CyI[OB14. [pyrue npemiarator
COKPATUTh MX KOJUYECTBO JI0 TPEX, COXPAHUB ITIOMUMO MEPBOM U AIEIUIALIMOHHON
MHCTAHIUU HAJ30PHYIO

B nHacTosiee Bpems rpaxaaHCKui npoiecc (aKTUUYEeCKU MPEACTABIISET CUC-
TeMy M3 JIByX MHCTaHIUU. B mojaisitonieM OOJIBIIMHCTBE CIIy4aeB pa3pelieHue
CIIOPOB 3aKAHYMBAETCS B alCIUIALMOHHOW WHCTAHLWHM, HAXOISIIEHUCS B TOM K€
cyonsekre P®, uto u cya nmepBoit nHcTtaHuu. [Ipu 3TOM HE SBISAETCS CEKPETOM TO

" Emncees H. T. I'paxkmaHckoe MpolecCyanbHOE MPAaBO 3apYOCIKHBIX CTPaH: UCTOYHHKH, CyI0YCTPOMCT-
BO, MOICYAHOCTH: yue0. mocobue. M. : Craryt. 2000. C. 82, 98, 120, 160, 181.

2 3nrensman M. . Kype rpakIaHCKOro CyIONPOU3BOACTBA. 3-¢ W3x., mcmp. u goi. HOpses : U3n-Bo
N. T'. Kprorepa, 1912. C. 399.

3 Ono6pena permennem Komurera 10 rpa/IaHCKOMY, YTOJIOBHOMY, apOHTPAXKHOMY H IPOLECCYATBHOMY
3akoHoAatenbeTBy locynapcrBennoit ymbr @expepansHoro CobOpanusi Poccuiickoit ®enepanmu ot
08.12.2014 Ne 124(1).

“Henames M. M. O crpykrype HoBoro I'TIK P®: yundukauus cyaeGHOi cucteMsl // ApOUTPaKHBIHA 1
rpaxaanckuit nporiecc. 2014. Ne 9. C. 7-10.

> Bummnesckwuii I'. A. JleiictBue npusmuma res judicata Kak HEOOXOLMMOE YCIOBHE OOCCIICUCHHS CIIpa-
BemuBocTH // CoBpemenHoe mpaso. 2013. Ne 11. C. 80.
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0OCTOATENBCTBO, YTO B ANEIUISIUHU Jiela PaCCMaTPUBAIOT CyAbH, KOTOPBIE paHee
3acefjaid B PallOHHBIX W MPUPABHEHHBIX K HUM CyJaX BMECTE C CyIbSMH, MOCTa-
HOBHBIIIMMH PEIICHUS 1O IEPBOM WHCTAHIIUH.

[IpencraBisieTcsi, YTO MHOTOCTyTIEHYaTasi CUCTEMa CyA€OHBIX WHCTAHIIMHA B
POCCHUICKOM Tpa)KIaHCKOM Tpoliecce HykaaeTcs B pedopmupoBanuu. C yyeToMm
TPaIUIIIU JOPEBOIIONMOHHOTO 3aKOHOATEILCTBA O TPAKIAHCKOM CYIOTIPOU3BO/I-
CTBE ONTUMAIBHBIM Oy/IeT SBISATHCS HAIMYNE CYJ0B TPEX MHCTAHIIUM:

1) mepBO¥i MHCTAHIINY;

2) BTOpO# (ameyuIsIIIMOHHON ) MHCTAHIIMN, KOTOPbIE MOTYT OBITH CO3/IaHbI Ha
0aze MEeHCTBYIOMNX apOUTPaXHBIX AleJUISIIMOHHBIX CY/IOB;

3) TpeTbeit (kaccainoHHOW) nHCTaHIU (BepxoBHbIi cyn PD).

[Ipennaraemasi CTpyKTypa UMEET IENbIO YCTPAHUThH IIPOMEXYTOUYHYIO CTY-
MIEHBY — KACCAI[MOHHYIO MHCTAHIIMIO B Cy1ax CyOBheKkToB PD, a Takxke 3aMKHYTOCTh
amneJUIIIMOHHON MHCTAHIIMK B TPAHUIIAX OJHOTO CyObekTa. Peanusamms ykazaHHO-
ro MpeIoKeHnus OyAeT crmocoOCTBOBATH MPaBOBOW OMpPENEICHHOCTH, dPPEKTHB-
HOCTHU TIPABOCY/AMSI, TIOBBIIICHUH JOBEPHs K Cy/leOHOW BIACTH M CHIDKEHUM OrO1-
KETHBIX PACXO0/I0B Ha COJEpKAHUE CYACOHON CHCTEMBI.

IO. C. KioukoBa,

cmyoenmka 3 Kypca
YHUGepcumem
um. O. E. Kymaguna (MI'FOA)

YCcTaHOBIEHHOCTH TPEOOBAHUIT KOHKYPCHOT0 KpPeIuTOopa
Kak 00s13aTeJibHOE YCJI0BUE BO30YKICHUS /1ejIa 0 DAHKPOTCTBE

B cooTBeTcTBUU € AEHCTBYIONIMM 3aKOHOAATEIHCTBOM O OAHKPOTCTBE KOH-
KYPCHBIMU KPEAUTOPAMH SIBJISIFOTCSA JIMIA, 3aKJIFOUUBIINEC JOJDKHUKOM JICHEKHOE
0053aTENbCTBO, CPOK HCIIOTHEHUS] KOTOPOrO HACTYMHUJ 10 BBEACHUS MPOLEAYPHI
OAHKPOTCTBA WJIM € CPOK HMCIOJHEHUS HE HACTyNWli, HO camMo 00s3aTeIbCTBO
BO3HMKJIO JIO BBEACHUS MpoLeypbl OaHKpoTcTBa. KOHKYpCHBIE KPEAUTOPBI — ITO
KPEIUTOPHI O JICHEKHBIM 0053aTelbCTBaM, KpOME TpaxkJaH, Mepea KOTOPBIMU
JIOJDKHUK HECET OTBETCTBEHHOCTh 3a MPUYMHEHHUE BpEJa KU3HU WIN 3JI0POBBIO,
MOPAJILHOTO Bpea, BOZHArpaXKJACHUs aBTOPaM 3a PE3YJbTAThl UX UHTEIUICKTYallb-
HOM JIeSITENIbHOCTH, YIIOJTHOMOUCHHBIM OpraHam, JullaM, paboTaroIuM y JOJKHU-
Ka 1o TpyaoBoMy jnoroBopy. Ha ocHoBanuu ct.7 @3 "O HECOCTOSATEIBLHOCTH
(6aHKpOTCTBE)" KOHKYPCHBIE KPEIUTOPHI BXOIAT B KPYr CYOBEKTOB, MMEIOIIUX
paBO Ha OOpalIeHHE B CyJl C 3asBJICHUEM O MPHU3HAHUU JOJDKHUKA OAHKPOTOM.
Jlist peanu3anuy JaHHOTO TpaBa UM HEOOXOIUMO COOJIFOCTH HECKOJIBKO YCIOBHUH.
Bo-niepBbIX, TOMKEH MPOUTHM CPOK HE MEHEE 4eM 3 Mecsila C MOMEHTa, KOorja
JIOJDKHUK JOJKEH OBbLT UCIIOJIHUTH CBOIO OOS3aHHOCTH MO 0053aTEbCTBY, HO HE
UCIIOJIHUI ee. Bo-BTOpPBIX, BEIMUYMHA TPeOOBAaHUHN KPEAUTOPa K NOHKHUKY — (DU3H-
YECKOMY JIMITY JO/DKHA COCTaBIATh HE MeHee 10 ThicsSd pyOsie, K I0pUanIeCKOMY
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muny — He MeHee 100 Teicsiy pyOneit. B-tpeTbrx, HEOOX0MMO HAJIUYUE BCTYIHB-
IIEr0 B 3aKOHHYIO CUJIy PELICHHS Cylla O B3bICKAHHM C JIOJDKHUKA JIEHEKHBIX
cpenctB. HecoOmroeHne 3Tux TpeOOBaHMI BIEYET TO MOCIEACTBUE, YTO 3asBIIe-
HUE O BO30YXXIEHUM Jena 0 O0aHKPOTCTBE BO3BpalllaeTCsi apOUTPaKHBIM CYAOM
KpeauTopy 0e3 pacCMOTpEeHUS Aea.

OpHuM U3 00s3aTENbHBIXITPEIBAPUTENBHBIX IEUCTBHM, KOTOPOE AOJKEH CO-
BEPLIUTH KPEAUTOP, IPEXKAEC YEM MOJATh 3asBJIICHUE O MPU3HAHUU FOPUINYECKOTO
muna OaHKPOTOM, SIBJIIETCS YCTAHOBJICHHE €ro TpeOOBaHMI K JOJKHUKY. YcCTa-
HOBJICHHE TPeOOBaHUN BO3MOXHO TOJBKO B CyACOHOM MOPAIKE IMyTEeM IMOAAYU
KPEAUTOPOM MCKOBOTO 3asIBJICHUS B Cy[, apOUTPaKHBIN CyJl MU TPETEUCKHM CY/I.
3HAYMMOCTh JTaHHOTO IPOLECCYANbHOTO NEUCTBUSA KPEAUTOpA IMOATBEPKAACTCS
no3uiinedt Briciero ApoutpaxHoro cyna PO, Bbipa3uBieiics B MOCTaHOBICHUH
[Tnenyma ot 22.06.2012 1. Ne 35 «O HEKOTOPBIX MPOIECCyalbHBIX BOIIPOCaX, CBS-
3aHHBIX C PAaCCMOTPEHHUEM Jie 0 OaHKpPOTCTBE». Tak, B . 1 3aKperuieHo Moyoxe-
HUE, COTJIACHO KOTOPOMY K 3asBJIICHHIO KPEIUTOpa O MPU3HAHMM JOJDKHUKA OaH-
KpPOTOM, OCHOBaHHOMY Ha CYJEOHOM aKTe apOMTPa)KHOTO CyJa, JTOJKHBI OBITh
MIPUJIOKEHBI CIEAYIOIINE TOKYMEHThI: 3aBEpEHHAast CYJI0OM KOIHsI peleHus: apouT-
PaXXHOTO cyJa 00 YJOBJIETBOPEHUU MCKAa C OTMETKON O BCTYIUIEHUH €r0 B 3aKOH-
HYIO CHJly JTMOO 3aBepeHHasi KpEAUTOPOM KOIUS PEIICHHUs, paclieyaTaHHasi U3 Kap-
TOTEKU apOMTPaKHBIX JIeN Ha caiite Bricmero Apoutpaxuoro cyaa Poccuiickoit
denepauuu; MpU OTCYTCTBUM OTMETKH O BCTYIUIEHUH PELIEHUS B 3aKOHHYIO CHITY
— 3aBEpEHHas CyJ0M KOIIHsI MOCTAaHOBJIEHUS apOUTPaKHOIO Cy/Aa aneyuIiquOHHON
M KacCallMOHHOW MHCTAHLUMHU OO0 OCTABJICHHM PEIIEHUs apOUTPaKHOTO cyaa 0Oe3
M3MEHEHUSl WM 3aBEpEHHasl CyJIOM KOIUS MOCTAaHOBJIEHHsS apOUTPa)KHOTO CyJa
aneJUIAIMOHHON U KacCallMOHHOW MHCTaHIMK 00 yAOBJIETBOpEeHUHU UcKa. M3 aToro
CIIEyeT, UTO pa3Mep JCHEKHbIX TPeOOBAHMN KPEAUTOpPa K JOJDKHUKY JIOJDKEH
OBITh HE TOJBKO YCTAHOBJIEH BCTYNHUBIIMM B 3aKOHHYIO CHIJIY PEIICHHEM CyAa, HO
U JJAHHOE CyJeOHOE pelIeHHe JOHKHO OBITh MPUIIOKEHO K 3asBJICHUIO O MpHU3Ha-
HUU JTIOJDKHUKA OAHKPOTOM.

Crout TaKXe OTMETUTh, YTO B CBOEM PELICHUH CY[, apOUTPaKHBIA CYy]| WU
TPETEUCKUN Cya 0053aTEeIbHO JIOJDKHBI YKa3aTh pa3Mep JCHEKHBIX TPeOOBaHUH,
KOTOpBIE JTOJDKHUK O0sI3aH BBIMJIATUTH KPEAUTOPY, MOCKOJIBKY MMEHHO OT ITOM
CyMMBbI OyJeT 3aBUCETh JaJbHEHINas BO3MOXKHOCTh BO30Y>KIEHUS OAHKPOTHOTO
npousBojacTBa. B coorBercTBHM C 1. 2 cT. 4 @3 "O HecocToATEbHOCTH (OAHKPOT-
cTBE)" JJI ONpeesieHNs] HalUuus NPU3HAKOB OAHKPOTCTBA YUYUTHIBAIOTCS: pa3Mep
JICHEe)KHBIX 00s3aTEeNIbCTB, B TOM UHMCJE pa3Mep 3aJ0JDKEHHOCTH 3a TepelaHHbIe
TOBapbl, BBINOJIHEHHbIE PabOThl M OKa3aHHBIE YCIYT'M, CYMMBbI 3aiiMa C y4eTOM
IIPOLIEHTOB, MOJISKAIUX YILIATe JOJDKHUKOM, a TAKXKE pa3Mep 3aJ0JLKEHHOCTH,
BO3HHUKIIIEH BCJIEACTBME HEOCHOBATEIBHOIO OOOTralleHus, U pa3Mep 3aJ0HKEHHO-
CTH, BO3HUKILIEW BCIEACTBUE PUYNHEHUS BpEla UMYIIECTBY KpeAUTOpoB. OHAKO
NOJJIeKAIAsl MPUMEHEHNUIO 32 HEHCIOJHEHUE WM HEHAJJIeXKallee HCIOJHEHUE
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oOs13aTeNbcTBA HEyCTOMKa (1uTpad, IMeHs), MPOUEHTHl 3a MPOCPOUKY IUIATEXka,
yOBITKH B BHUJI€ YIYIIEHHOW BBITObI, MOJUICKAIINE BOSMEIICHUIO 32 HEUCIIOIHE-
HUE WM HEHAJUIeKAIEee UCIIOTHEHNE 003aTENbCTBA, @ TAKKE UHbIE UMYILECTBEH-
Hble U (MIM) (UHAHCOBBIC CAHKITMH, B TOM YHCJIE 33 HEHCIIOJTHEHUE O0S3aHHOCTU
10 yIuiaTe 00s13aTeNbHBIX MJIATEXKEHN, HE YUYUTHIBAIOTCS MPU ONPENEITICHUN HATNIUS
MPU3HAKOB OAHKPOTCTBA JIOJDKHUKA. Tem He MeHee, IO JAHHOMY BOIIPOCY CYIIECT-
ByeT IloctanoBnenue [lnmenyma Bricmiero Apoutpaxknoro CymaPoccutickoit ®e-
neparuu ot 06.12.2013 1. Ne 88 "O HayucieHUH U yIuiaTe NpoleHTOB MOTpeOoBa-
HUSM KpPEOUTOPOB MpHU OAHKPOTCTBE", COrNAcHO M. 1 KOTOPOro «eciu OCHOBHOE
TpeOOBaHUE KPEIUTOpa K JOHKHUKY BO3HUKIIO A0 BO30YXAeHUA Aena 0 OaHKpPOT-
CTBE, TO U BCE CBA3aHHBIE C HUM JIONOJIHUTEIbHbBIE TPEOOBAaHUS UMEIOT NpHU OaH-
KPOTCTBE TOT K€ IIPaBOBOM PEKUM, TO €CThb OHU HE SIBIIIFOTCS TEKYILIMMH U IOJ-
JIeKAT BKIIOUCHHUIO B PEECTP TPEOOBAHMIA KPeAUTOPOB» . CPe/in HOMOTHUTEIBHBIX
TpeOOBaHUIl BBIAENAIOTCA, HAIpUMEpP: TpeOOBaHuUs 00 yIIaTe MPOLEHTOB HA CyM-
My 3aiiMa, MEeHH 3a MPOCPOYKY YIUIAThl Hajora u cobopa, 00 yriaTe HEyCTOMKH B
dopme mrpada. Kpome Toro, B . 2 1aHHOTO MOCTAHOBJIEHUSI YKa3bIBa€TCA BO3-
MO>KHOCTh BKJIFOUEHHUS B PEECTp TPEOOBAHUI KPEIUTOPOB CYMMBI MPOIEHTOB IO
00513aTEIBCTBY, €CJIM OHA OblJIa YCTAaHOBJIEHA CY/IOM U IOJTBEPKIAETCS CYCOHBIM
akToM. CyneOHasi IpaKTHKa MO JaHHOMY BOIIPOCY CKJIaJbIBA€TCSl HEOJHO3HAYHO,
XOTSl CyAbl B OOJIBIIMHCTBE CIy4aeB BKJIIOYAIOT JOMOJHUTEIbHBIE TPEOOBaHUS B
peecTp TpeOoBaHUM, YTO, HECOMHEHHO, MOBBIIIAET CTENEHb 3alIUThI MPaB KpPeau-
TopoB. Hampumep, apoutpaxkuelii cyq JanbHEeBOCTOUHOIO OKpyra B CBOEM Kacca-
LMOHHOM TOCTaHOBJIEHUH OTMEYAET, YTO TPEOOBAHUE KPEAUTOPA HUKECTOSIIUMHU
CyJlaMH yJIOBJIETBOPEHO BEPHO, ITOCKOJIBKY HEBO3BpAT JODKHUKOM KpeauTa U He-
yIjlaTa MpOLEHTOB J0Ka3aHbl; OCHOBHOE TpeOOBaHUE O BO3BpATE KPEAUTA BO3ZHHK-
J0 710 BO3OYKIEHUsS Jiena O OaHKPOTCTBE, CBSI3aHHBIE C HUM JIOTIOJHUTEJbHBIC
TpeboBaHus (00 yriaTe MpOLEHTOB, HEYCTOMKHN) UMEIOT TIpU OAHKPOTCTBE TOT Ke
MIPaBOBOM PEXKUM -—OHU HE SBIISIIOTCS TEKYIIMMH, 0OECIIEUEeHbI 3aJI0T0OM M IMOJIe-
KaT BKJTIOYCHHIO B PEECTp TPeOOBaHMH KpeauTopoB>. TakMM 0OpasoM, MOXKHO
CZIeNIaTh BBIBOJ O TOM, UTO B CyJ€ KPEIUTOp AOKEH JOKa3aTh cleayrouue GakThl:
HAJIMYUE 00513aTENbCTBA MEXKY HUM U JIOJDKHUKOM, HaJIU4uue 3aJ0KEHHOCTH OT-
BETYHMKA U CyMMY €r0 OCHOBHOI'O JI0JITa, a TaKKe OTOJHUTENIbHbIE TPpeOOBaHUS,
MOCKOJIbKY OHU TOXE MOTYT BKJIIOYAThCS B CYMMY, BXOJSIIYIO B peecTp TpeOoBa-
HUU KPEIUTOPOB.

[IpuBeneHHas BbIlIEe YCIOKHEHHAsI MPOLEAYpa, B KOTOPYIO B Ka4eCTBE OC-
HOBHOI'O 3JIEMEHTa BXOAMT CyneOHOE MPOM3BOJICTBO IO YCTAHOBJICHHUIO pa3mepa
TpeOOBaHMI KpeauTopa, SIBISICTCS 00s13aTEIbHBIM yCIOBUEM BO30YXKIEHUS JEN O

'Cwm. m. 1: O HAuKCIIEHHH ¥ YIUIaTe MPOIEHTOB 0 TPEOOBAHMAM KPEAHTOPOB MPH GAHKPOTCTBE TOCTA-
Hoeisienus [Tnenyma BAC P® ot 06.12.2013 Ne 88 // Bectauk BAC P®. 2014. Ne 2, deBpap, , "DKoHO-
muka u xu3Hp" (byxranrepckoe npunoxxenue), Ne 8, 28.02.2014

?[TocranoBnenne ApOHTpaxHOTo cyna JlaabHEBOCTOYHOTO OKpyra ot 16.01.2015 Ne d03-5292/2014 o
ey Ne A73-822/2013
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OaHkpoTcTBe. B Hayke CyIecTBYIOT pa3liduyHble MHEHHUS Ha OOOCHOBAaHHOCTb U
MPAKTUYECKYIO0 3HAYUMOCTh JIAHHBIX «JI0CYJI€OHBIX» MPOIECCYaNbHbIX JIEHCTBUM.
Tak, psin y4eHBIX-UMBWIMCTOB IIOJAratoT, YTO BBEIAEHHE B 3aKOHOJATEIBCTBO O
OAHKPOTCTBE MpPH3HAKA YCTAHOBJICHHOCTH TPEOOBaHUN KpeAMTOpa B CyAcOHOM
MOPSAJKE YCIOKHAET MPOLIECC MPU3HAHUA JOJKHUKA OAHKPOTOM, JIeTIaeT ero 0oee
3aTPyJAHUTENIbHBIM Ha TPAKTUKE, YTO MOHMXAeT 3(PPEKTUBHOCTh MPUMEHEHUS
nporeaypbl 0aHKpOTCTBa Kak TakoBoi. Hampumep, B. ®. [lTonongomnynno cuuraer:
«B pa3BUTHIX cTpaHaxX 3aKOHOJATENILCTBO O OAHKPOTCTBE paccMaTpPHUBAETCS B Ka-
YecTBE CBOCOOPA3HOIO CaHWTapa, yCTPAHSIOMIEro C phIHKA (M 4eM ObIcTpee, TeM
nyuiie) Hedp(HEeKTUBHBIE TPOU3BOACTBA, CIIOCOOCTBYIOMIETO MOBBIMIEHUIO 3 dek-
TUBHOCTH MCIOJIb30BaHMS aKTHUBOB. POCCHICKOMY 3aKOHOZATENIO TAKXKE CIIEI0Ba-
70 Obl IPUIEPKUBATHCS MMOAOOHOIO MOAXO0/AA, YIPOCTUTh MOPSAOK BO30YKICHUS
7en 0 OaHKPOTCTBE, MCKIIOUUTh HOPMY O MPEIBAPUTEITHHON YCTaHOBICHHOCTU
TpeGoBaHuil 3asBUTEIIS» . JleHCTBUTEILHO, OCHOBHAS 3aia4a OaHKPOTHOTO MpO-
1ecca €CTh MOBBIIIEHNE BO3BPATA CPEICTB ISl KPEAUTOPOB, IOTOMY YTO MUMEHHO
KpEIUTOPHI, KaK YIIEMJIEHHAs! CTOPOHA, JOJKHBI ObITh 3aIIMIIEHBI 3aKOHOM O OaH-
KpotcTBe. Tem He MeHee, HaunHas ¢ u3nanusa Ykasa [Ipesunenra ot 14 nronsa 1992
roga Ne—-623 «O mepax 1o MojaepKKe U 03J0POBICHUIO HECOCTOSITENBHBIX IOCY-
JApCTBEHHBIX MpeAnpuaTHii (0aHKPOTOB) M NMPUMEHEHUM K HHUM CIEIUaTbHbIX
IIPOLIEAYP» U 0 CErOAHAIIHErO IHsA IPUOPUTETHOM LIEIBI0 POCCUUCKOIO 3aKOHO-
JaTeNnbCTBA O OAHKPOTCTBE SIBISIETCS BOCCTAaHOBJICHHE ILJIATEXKECIOCOOHOCTU
JOJKHUKOB, TyTEM MPUMEHEHUS K HUM Mpoleayp (puHaHCOBOro 030POBIICHUS U
BHEIIHEr0 yNpaBieHUs, 3PPEKTUBHOCTh KOTOPHIX B YCIOBHUSAX OTE€YECTBEHHOI'O
phIHKa KpaitHe Hu3ka. [loatoMy mj1si Toro, 4toObl pedopMUpOBaAHUE 3aKOHOA-
TEJIBCTBA O OAHKPOTCTBE, KOTOPOE CErOJHS UMEET MECTO B CTpPaHE, MPOXOIUI0 00-
Jiee TIPOIyKTUBHO, HEOOXOMMO, TIPEKIE BCETO, MPABMIBHO MMOCTABUTH IIEJIM U OTI-
peAeNnuThb 3a1au OaHKPOTHOIO MpoIiecca.

CyneOHasi yCTaHOBJIEHHOCTh TPeOOBaHUN KPEAUTOpA, SBJISISICH CIOKHBIM U
HEOJHO3HAYHBIM YCIIOBUEM MPOLEAYPhl OAHKPOTCTBA, UMEET KAK MOJIOKHUTEIbHbIE,
TaK U OTpUIIATeIbHBIC CBOMCTBA. Jla, NCHCTBUTEIIBHO, BBEICHUEM <(IOCYACOHOM
CTaJIMU 3aKOHOJATelb YCIOXKHIII MOPSII0K BO30YKICHUS KPEIUTOPOM Jefna o OaH-
KPOTCTBE JOJDKHUKA. 3aTSATMBAHHE Mpoliecca MPUBOAUT K HEPABEHCTBY MEXIY
KpeAUuTOpaMu, BO3MOKHOCTH 3JI0yNOTPEOJIEHUS TPAaBOM CO CTOPOHBI JIOJKHHUKA U
adhpUIMpOBaHHBIX C HHUM KPEIUTOPOB IMOCPEICTBOM 3aKIIOUEHHUS, HAMpUMEp,
MHUMBIX WM TPUTBOPHBIX CIEJIOK, CJIEACTBUEM KOTOPBIX CTaHET YMEHBIIICHUE
KOHKYPCHOM Macchl IOJDKHUKA. 3J10yNOTPeOIeHHE K€ MPAaBOM CO CTOPOHBI Kpeau-
Topa (B Cilydae OTMEHBI MTPU3HAKA YCTAHOBJICHHOCTU TPeOOBAaHUS) MyTEM T01auu
3aBEJIOMO HE3aKOHHOTO M HEOOOCHOBAHHOTO 3asBJICHUS O MPU3HAHUM JOJIKHUKA
OaHkpoTOM OyJeT MNpeIoTBpalIaThCsl BO3MOKHOCTBIO JOJDKHMKA OTBETHUTH Ha
peabsBICHHbBIE (DAKTHI CO CTOPOHBI KPEAUTOPA, TOCKOJIbKY OAaHKPOTHBIN MPOIIECC

¥ Cm.: Tononporyio B.®. BarkpotcTBo mpaBoBoe peryimpoasue. C. 14
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MMEET COCTs3aTelibHbId Xapaktep. Hanpumep, B coorBeTcTBUM cO cTtatheil 47 @3
«O HecocTosATEIbHOCTH (O0AHKPOTCTBE)» JODKHUK 005i3aH HANpaBUTh B JECATHU-
JTHEBHBIM CPOKOT3BIB Ha 3asiBJICHHE O MPU3HAHUU JOJLKHUKA OAHKPOTOM B apOUT-
PaXHBbIN cy U 3aaBUTENt0. TO €cTh, cCaMa BO3MOXKHOCTh JOJKHUKA Y4aCTBOBATh U
3aIMIIATh CBOM IMpaBa B OAHKPOTHOM TIPOIIECCE SBISETCS TapaHTHUEH CHUKCHUS
3710YNOTPeOICHUs MPABOM CO CTOPOHBI KpenuTopa. bosee Toro, He COBCEM MOHST-
HO, 3a4EM KPEOUTOPY, KOTOPbIH B3BICKUBAET 3aI0JKEHHOCTh C JOJKHHKA B UCKO-
BOM TOpSAJIKE U CYJIOM €My MPHUCYKJAeTCs JACHEKHas CyMMa IO 0053aTelIbCTBY,
BO30Yy>KIaTh OaHKPOTHOE IMPOU3BOJCTBO, €CIM BBHIHECEHHOE CYJeOHOE pelIeHHE
MO>KHO PEAIM30BaTh B UCIIOJIHUTEILHOM IPOU3BOJICTBE.

C npyroit cTOpOHBI, BBeJACHUE OOSA3aTEIHLHOIO BCTYIHBIIETO B 3aKOHHYIO
CUIy pelleHUs CyJla, KOTOpoe Obl MOATBEPKIAI0 TPEOOBAHUE KPEIUTOPA K JOJIK-
HUKY, MTO3BOJISIET YIOPSAI0UYUTh OAHKPOTHBIN mpoliecc. Bo-mepBbIx, HA MOMEHT TIO-
JTa4yM 3asBJICHUS O MPU3HAHUU JIOJDKHUKA OAHKPOTOM OYJIET yXKe yCTaHOBJICHA He-
oOxonuMmas 115l BO30y:KJIeHHsI 0aHKPOTHOTO Ipoliecca JeHeKHasi cymma (He MEeHee
10 ThICAY pyOJieid, k ropunuueckomy Juiy — He MmeHee 100 Toicsu pyoiieit). ApOut-
PaXHOMY CyAy HE HYKHO OyJeT TPaTUTh BPEMs IJis BBISICHEHUSI, ACHCTBUTEIIHHO
JIM UMEJI0 MECTO 0053aTeNLCTBO MEXKY KPEIUTOPOM U JOJIKHUKOM, IMOJTBEPK 1a-
€TCs JIW OHO HEOOXOJAMMBIMU JOKYMEHTaMHU M KaKOBa 33JI0JKEHHOCTH Tepe]l Kpe-
JUTOPOM JTOJKHUKA, TTOCKOJIBKY OYJIeT IEWCTBOBATh MPEIOAUIIMATIbHAS CUJIa BCTY-
MUBIIETO B 3aKOHHYIO CHJIY CyAeOHOro peiieHusi. Bo-BTOpBIX, CHMXKAETCS BO3-
MOXHOCTh TOJIa4u 3asiBJICHUS O MPU3HAHUU JIOJDKHUKA OAHKPOTOM CO CTOPOHBI
adhuIMpPOBaHHOTO C HUM KPEIUTOpa, MOTOMY YTO CyA OyAeT yCTaHaBJIMBATh HE
TOJIBKO CyMMY JIOJITa JIOJDKHUKA, HO M 3aKOHHOCTh TOTO 00S3aTeNIbCTBA, B KOTOPOE
BCTYIWIN KPEIUTOP U JOJKHUK. [Ipu3HaB paccMaTpuBaemyro CAEIKY HEACHCTBU-
TeabHOU, cyn mpuMmeHuT nonoxeHuss ['K PO o pecturyuun, u Bo30yauTh OaH-
KPOTHBIA TMpoOLIECC HETO0OPOCOBECTHOMY KpeauTopy OyAeT HEeBO3MOXkHO. B-
TPEThUX, BO3MOKHOCTh Y4acTHsl JIOJKHUKA B CyJeOHOM pa3OuparesbCcTBe J0 T0-
Jlayy 3asiBJICHUSI O MPU3HAHUM €T0 OAHKPOTOM, MOBHIIIAET BO3MOXKHOCTH JOJKHU-
Ka 3alUTUTh CBOM IpaBa paHbIle, 4eM Oy1eT BO30yKIeHO OaHKPOTHOE TIPOU3BOI-
cTBO. Hampumep, 3aKiir0urB MUPOBOE COTJIANNIEHUE C KPEAUTOPOM JTUOO BBHITUIATHUB
JICHE)KHYIO 33]J0JDKEHHOCTh, YCTAHOBJICHHYIO CY/IOM.

Ha cerognsmnauii AeHb 3aKOHOJATEIBLCTBOM O OAHKPOTCTBE YCTAHOBJICHO,
YTO MOJATh 3asiBJICHUE B apOUTPAXKHBIN CyJ O MPU3HAHUU JOKHHUKA OAaHKPOTOM
MOXET TOJIBKO KPEAUTOP, B OTHOIIIEHUH KOTOPOT'O BEIHECEHO CYJeOHOE PEIIeHUE U
YCTaHOBJICH pa3Mep ero TpeOoBaHM K JOJDKHHKY. [[pyrum kpeauTopam, Takke
UMEIOIIHUM TIPAaBO TPEOOBAHUS JECHEKHBIX CPEICTB MO 00S3aTEIbCTBY K JOJIKHUKY,
HO HE YCTAHOBHBIIHMX WX B Cy/IeOHOM MOpPSAJIKE, HE aeTCs MPaBO MOAATh 3asBIie-
HUE O MPU3HAHUU JOKHUKA OAHKPOTOM, JIa’K€ €CJIM BCTYMHWIO B 3aKOHHYIO CHITY
cyeOHOe pelieHre O B3bICKAHWU C JOJDKHHUKA JEHEXKHBIX CPEJICTB, HO K JIPYyroMy
kpeautopy. Mexnay tem, I'. ®@. [llepumieneBud B cBoem Tpyae «Kypc Toprororo
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npasa» orMmeuan: «Ilo obmemy npaBuily, yKOpeHUBILIEMYCSI B CyI€OHON MTPAKTHUKE,
npock0a KpeAUTOPOB OO0 OTKPBITUHM HECOCTOSITEILHOCTU JIOJKHUKA MOIJa CUH-
TaThCS YMECTHOW TOJBKO TOTJA, KOT/a TpeOOBaHMS YK€ ObUIM MPEIbSIBICHBI KO
B3BICKAHHUIO C OOpallleHueM WX Ha UMYILIECTBO JOJDKHUKA», «OTCIOAA HE CIIETyeT
elle BBIBOJ, YTO XOJIaTaliCTBO KPEAUTOPa, HE MPEAbIBUBIIETO CBOETO TPEOOBAHMUS
KO B3BICKaHUIO, 00 OOBSBICHUM JOJDKHUKA HECOCTOSITEIBHBIM, SIBISIETCS MPEXKie-
BPEMEHHBIM, YTO KPEIUTOP UMEET IPaBO TPEOOBATh OTKPBITHUSA KOHKYPCHOTO IPO-
ecca TOJbKO TOT/A, KOTAa €ro TpeOoBaHHE MPUCYKIAEHO eMy». «COBEpIIEHHO
JOCTaTO4YHO, €CJIM KPEAUTOp AOKAXET, YTO JIOJDKHHMK OKa3alicsi HE B COCTOSHUM
YIOBJIETBOPUTH YK€ MPUCYKICHHBIE TPEOOBAHUS IPYTHX KPEIUTOPOB, U MPEICTa-
BUT CBOE TpeOOBaHUE, HE BO30YKIAIOIIEE COMHEHHS, XOTS Obl CPOK MCHOJHEHUS
10 3TOMY 0053aTeNBCTBY elle He HACTYIMI . JIeHCTBYs B CBOEM MHTEpece, TaKo
KPEAUTOP B TO K€ BPEMs 3aIIUIIACT HHTEPECHI MHBIX KPEAUTOPOB, KOTOPbHIE MOIJIN
U HE 3HaThb O HACTYIUICHMH OOCTOSATENBCTB, MPEIBEIIAIOLINX HECOCTOSTEIbHOCTD
nomkHuka. HaBepHoe, Ha 3Tane peopMHpPOBAaHUS POCCUHCKOTO 3aKOHOIATENbCT-
Ba 0 0AHKPOTCTBE 3aKOHOJATENI0 CTOMT HPUCITYIIATHCS K MHEHHUIO BEJIMKOIO pycC-
ckoro yueHoro-uuBuiucra I'. @. [llepmenesnya.

E. O. Ko:xxeBHHKOBA,

cmyoenmka 2 Kypca
UIOU () A T'TI PD

OxpaHa 4acTHOM KM3HU I'PAKIAHUHA

YenoBek UMEET MPaBO HA OXPAHY U 3aLIUTY CBOUX JIMYHBIX HEUMYLIECTBCH-
HBIX NIpaB ¥ HeMaTepuabHbIX Onar. J[osroe BpeMsi 3TOMy BOIIPOCY HE YIENSUIOCH
NOJDKHOrO BHUMaHHMs. Kak Mmoka3pIBaeT MpakTUKA, MHOXECTBO CIIOPOB, paccMar-
pUBaEMBbIX CyJaMu, HE MPUBOJWIA K €IMHOMY PE3yJIbTaTy, U IIO3TOMY IIpaBa Ipa-
XKIaH HaJUIeKaluM o0pa3oM He ObUIH 3amuineHbl. COBpeMEHHOE pa3BUTHE IPaxk-
JTAHCKOTO TMpaBa XapaKTEPHU3YEeTCs 3HAUUTEIbHOW TITyOWHOW HMCCIeAOBaHUM, TO-
CBAILECHHBIX JIMYHBIM HEUMYIIECTBEHHBIM IMpaBaM MU HEMaTepHaIbHbIM OJjlaram
rpaxxaad. HayuHblil uHTEpeC K JaHHBIM OOBEKTaM TPaXJAAHCKOTO IMpaBa 00OCHO-
BBIBA€TCs TEM, UYTO MMEHHO HEMaTepHallbHbIe 0J1ara, COCTaBIISIIOIINE OOJIBIIMHCTBO
cdep KU3HU JTMYHOCTH, BIUSIOT KaK Ha BHYTPEHHEE OJIaromoiyuyne TpakJaaH, TaK
Y TyXOBHO-HPABCTBEHHBIN MOTEHIINAT POCCUICKOTIO MPaXI1aHCKOro 00IeCTBa.

OnHolt u3 HanboJiee 3HAYNMBIX C(Ep KU3HU YeIOBEKa SIBISIETCS €ro 4acT-
Hasl *u3Hb. [[paBO HA HEMPUKOCHOBEHHOCTh JIMYHOUN (YACTHOM) KMU3HU OTHOCHUTCS
K €CTECTBEHHBIM IIpaBaM 4esoBeka. OHO SBISETCS OJHUM U3 OCHOBHBIX KOHCTHUTY-
UHMOHHBIX JIMYHBIX HEUMYILIECTBEHHBIX ITPAB, IPUHAJICKUT YEJIOBEKY C POKICHHUS,
HEOTYYKJIAaeMO U HE MOKET MEPENABAThCs MO HacneacTBy. KoHuenuus ecTtecTBeH-

YT, Ilepmenesuu. Kypc toprooro mpasa. T. IV: Toprossiii mponiecc. KoHkypcHBIN mpoliecc. —

(Kmaccuka poccniickoi MUBUIUCTHKH). HaydaHsIil pegaktop Toma — Burpsiackuit B.B., 2003.
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HBIX TIpaB BIIEpBbIE Obla BOIUIONICHA aHTJIMHCKUM MapjaMeHToM B buiuie o mpa-
Bax 1689 roga’. B Poccuu B Hanboee pa3pabOTaHHOM U TTOJTHOM BHJIC OHA peau-
3oBaHa B Koncrurymuu PO (ct.ct. 23-24).

YacTHas KU3Hb KaK OOBEKT T'PAKIAHCKHX MPABOOTHOIICHUN BKIIOYAET B
ce0s1 Kak caMHM SIBJICHUS, TIPOUCXO/ISIINNAE B JTUYHON KU3HU JIMIA, TaK U WH(popma-
1uo 0 HuX. Ha oCHOBE 3TOr0 BBIJIENAIOTCS U 3a/1a4l TPaXKIaHCKO-TIPaBOBOM OXpa-
HBI, KOTOPBIC, B TIEPBOM CJIy4ae, CBOJIATCS, MPEUMYIIECTBEHHO, K OOCCIICUCHHIO
CBOOOJIbI COOCTBEHHOT'O YCMOTPEHHUS B MHAMBUAYATBHON KU3HEAEATEILHOCTH U
WCKJIFOUEHUIO BTOPKEHUS B JINYHYIO KU3Hb, & BO BTOPOM Cllydae, K HeJIOMyIIEHUIO
pacnpocTpaHeHUsT U UCKaKEeHUs] MHGOpPMAIMU O JUYHOW >KU3HU TpaKJaHWHA U
00€CTICUCHUIO COXPAHEHUS TalHbI JTUYHOMN JKU3HHC. Konctutyumnonnsiii Cyn PO B
CBOEM OIIPEJIETIEHUA OTMEYAET, YTO B MOHATHE «YaCTHAs KU3Hb» BKJIIOYAETCS Ta
00JIaCTh JKU3HECATEIBHOCTUA YEJIOBEKA, KOTOPasi OTHOCUTCS K OTACIILHOMY JIUILY,
KacaeTcsl TOJIBKO €ro M He MOJIJICKHUT KOHTPOJIIO CO CTOPOHBI 00IIeCTBa U Trocyaap-
CTBa, €CIIM OHA He HOCHT IIPOTHBOIIPABHBII XapaKTep .

Nudopmarnus o 4acTHON KU3HU JIMIA OTHOCUTCS K MHGOPMAIIUU C OTPaHU-
YeHHBIM J0ocTynoM. OXpaHa MpaB Ha HEMPUKOCHOBEHHOCTh YaCTHOM YKU3HU OCY-
HIECTBIIACTCS, IPEXKJIEC BCETO, Uepe3 YCTAHOBJICHNE KOHCTUTYIITMOHHBIX TapaHTU, K
KOTOPBIM OTHOCSITCSI:

a) 3ampeT MNPOU3BOJIBHOTO BMEIIATENIbCTBA B YACTHYIO KU3Hb KaXI0T0;

0) 3ampeT OCyIeCTBIATh COOp, XpaHEHHUE, UCIIOJIb30BAHUE U PACTIPOCTPAHE-
HHE HH(POPMAITUX O YaCTHOM JKM3HHU JIMIIa 0€3 €ro COTJIacHs;

B) 3aIpeT MPUMEHSATh BCE HOPMATHBHBIC MPABOBBIC aKThI, 3aTPArUBaIOIINE
mpaBa ¥ CBOOOIbI YEIOBEKA U TPaXAaHNHA, 0€3 UX O(PUIIUATHLHOTO OIyOJINKOBAHUS
JUUISI BCEOOIIIEr0 CBEIEHMUS,

') MPaBO KaXJ0T0 OTKAa3bIBaThCS JaBAaTh CBUACTEIBCKUE MOKA3aHUS MMPOTUB
camoro ce0s, CBOEro Cyrnpyra u OJU3KUX POJICTBEHHUKOB, KPYT KOTOPBIX OIpese-
JeH (enepanbHbIM 3aKOHOM;

1) IpaBO KaXJ0r0 Ha OXpaHy 3aKOHOM CBOHUX IPaB U MPaBO Ha BO3MEIIECHUE
rocyJIlapCTBOM Bpe/a, MPUUUHEHHOTO HE3aKOHHBIMH JEUCTBUSIMU (Oe3/1elicTBUEM)
OpraHOB rOCYJIapCTBEHHOM BJIACTU WJIM UX JOJKHOCTHBIX JIUII;

€) 00513aHHOCTh OPraHOB TOCYJAAapPCTBEHHOU BJIACTU U OPraHOB MECTHOIO ca-
MOYTpaBJIEHUS 00ECIEeYUTh KaKJIOMY OTKPBITBIA JOCTYIl K JOKYMEHTaM U Mare-
puanam, 3aTparuBaroIINM €T0 TpaBa U CBOOOIbI;

! TypHaiikus JI. T'. 3amura INUHbIX HEUMYIECTBEHHBIX IIPaB POCCHHCKHX TpaxkaaH u cranaptel CoBera
Espomer // TlpeacraButenbHas BaacTh — X XI Bek: 3aKOHOAATENBCTBO, KOMMEHTapuu, ipodiemsr. 2007,
Ne 3. C. 29-31.

ZKpaHI/IBeHCKaSI E. A. Hekotopsie BONpOCH OXpaHbl JIMYHBIX HEUMYIIECTBEHHBIX mpaB // Poccuiickuii
ropuaunaeckuil sxyprai. 2007. Ne 3. C. 38-41.

3 Onpenenenne Koncrurymuonnoro Cyma P® ot 09.06.2005 r. Ne 248-0O // CIIC «KoucynprantIlmocy
(mata o6pamenus: 02.02.2015).
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) JOILyCTUMOCTh OrPAaHWYEHUs MpPaB HAa HENPUKOCHOBEHHOCTb YaCTHOMN
KU3HU JIMIIb HA OCHOBAHWM CyJIE€OHOTO PELIECHUS U B CIy4asx, NMPSIMO YCTaHOB-
JICHHBIX (eIePaTbHBIM 3aKOHOM .

Takke K rapaHTusM cCJeAyeT OTHECTH W TO, 4YTO Npu OOpaIleHUH B
rOCy/IapCTBEHHBIE OPTaHbl U OpraHbl MECTHOTO CAaMOYIPAaBIECHUSI 00ECIIeUnBaeTCs
OXpaHa HH(OpPMALMM O YAaCTHOM JKM3HU TpaxKiaaH. OTO MOATBEPXKIAETCS U
cynebHoi mpaktukoil. Tak, apouTpaxkusii cyn MpKyTckol 0061acTH yCTaHOBUII,
4YTO NPU PACCMOTPEHHUU OOpAILIEHUS HE JOIMYCKAaeTCs pasIlallieHUE CBEIACHUM,
COJIepKalIUXCs B OOpaIlleHUH, a TaKKe CBEICHHM, KacaroluXcs YaCTHOM KU3HU
rpaxaaHuHa, 0e3 ero cornacus. OnHaKO HE SBIAETCS pas3rjalllcHUEM CBEICHUH,
colep)Kaluxcs B OOpalleHWH, HaNpaBJIEHUE IHMCbMEHHOrO oOOpalleHus B
rOCYJITapCTBEHHBIM OPraH, OpraH MECTHOIO CaMOYNIPABJIEHUS WM JOJKHOCTHOMY
JUIY, K KOMIIETEHIIMH KOTOPBIX OTHOCHUTCS PELIEHUE MTOCTABIECHHBIX B 00pallleHuN
BOIIPOCOB".

C 1 okts0ps 2013 r. BcTtynui B cuity @enepanbhbiil 3akoH oT 02.07.2013 r.
Ne 142-®D3 «O BHeceHUM WU3MEHEHUH B moApasaen 3 pasaena | vactu mepBoit ['pa-
XKIAHCKOro Konekca Pocculickoit @enepanum», KOTOPBIM BHECEHBI CYIIIECTBEHHBIE
n3MmeHenns B ['K PO, pernameHnTrpyromuye HENPUKOCHOBEHHOCTh YaCTHOW JKU3HU
rpaxaan. Tak, ct. 152.2 TK P® 3amnpeniaer 6e3 coriacus rpaxkjiaHnuHa coop, Xpa-
HEHHE, paclpOCTPAaHEHNUE U HCIOJIb30BaHUE JII000H MH(OPMALUK O €r0 YaCTHOM
’KU3HHU, B YACTHOCTHU CBEJICHUH O €ro MPOUCXOKICHUH, O MECTE €ro NMpeObIBaHUS
WJIM J)KUTEJIBCTBA, O JIMYHON U CEMEUHOM KU3HU.

Crnenyer oOpaTUTh BHHUMaHHE HA TO, YTO 3aKOHOAATENb B A3TOW (OpMyIH-
POBKE HCIOJIB3YET BBIPAKEHUE «B YACTHOCTW», YKA3bIBAIOLIEE HA OTKPBITHIMA Xa-
pakTep crnucka MHGOPMALMKM, OTHOCAIIEHCS K MOHSITHIO YacTHOM ku3HU. Kpome
MpsIMO MIOMMEHOBAaHHBIX B CT. 152.2 'K P® cBenenmit o mpoucxoxaeHNH, MECTE
MpeObIBaHUS WM JKUTEJIbCTBA, TUYHON M CEMEUHON >KU3HU TpaKJIaHWHA, B MOH -
THE€ YACTHOM >KM3HU BXOJST, MO Pa3IMYHBIM UCTOYHUKAM, 00pa3 MbICIEH, OJIUTH-
YECKOE M COUMAIIBHOE MUPOBO33PEHUE, YBICYEHNS U TBOPUYECTBO, LEIBIN P MPO-
(eccuoHaNbHBIX TailH (Hampumep, BpaueOHas TaiiHa, HOTapUallbHAs TaiiHA, aJBO-
KaTcKas TallHa U Jp.), a TAKXKE NPAKTUYECKH HUYEM HE OTPAaHUYCHHBIN MEPEUYCHb
UHBIX CBEIECHUH, KOTOpBIE II0 MHEHHIO YEJIOBEKAa JOJDKHBI OCTaTbCA B TalHE.
NmenHo Takyro no3unuo 3annMaetT Koncrturynnonnsiii Cyn PO’

HoBas HopMa npeaycMaTpuBaeT U AOMOJHUTENbHbBIE CIOCOOBI 3aIUTHI Tpa-
Ba Ha HENIPUKOCHOBEHHOCTb YACTHOM KU3HU, K KOTOPBIM OTHOCHUTCSI BO3MOKHOCTh
(U3MYECKOro YHUUTOXXKEHU WH(POPMallMU Ha MaTEpPUAIIbHBIX HOCUTEIISAX, IPU3Ha-
HUE CyJOM caMoro (hakta HapylleHHus, OMyOJIMKOBaHHE TaKOrO pPEIIEHUs Cynaa,
NIPECEUYEHNE WJIN 3allpElCHUE NEHCTBUM, HAPYIIAOIINX HEMPUKOCHOBEHHOCTh Ya-

*Mo3omnun B. I1. CoBpeMeHHasi JOKTPHHA U FPakIaHCKOE 3aKOHOATeIbeTBO. M. : FOcTHmuEdopM, 2008.
C. 32-34.

*Pemenne ApGutpaxHOoro cyga MpkyTckoit obmactm ot 20.01.2015 r. Ne A19-18110/2014
[Dnexrponnbiii pecypc]. URL : http:// sudact.ru (nara oopamenus: 02.02.2015).

® Onpenenernne Koucruryumornroro Cyma PO or 28.06.2012 1. Ne 1253-O [DnektpoHHsiii pecypc].
URL : http://www.ksrf.ru/ru/Decision/Pages/default.aspx (mara oopamenns: 02.02.2015).
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CTHOM JKM3HU, KOMIIEHCALlMs MOPAJIbHOTO BPEAA U APYTHUE CIOCOOBI 3aIUTHI IPax-
TAHCKUX TpaB, npeaycMoTpennsbie cT. 12 'K PO.

Taxum 00pa3oM, HOBOBBEACHHS B TPaKJAHCKOM 3aKOHOJIATEIbCTBE BHECTHU
CYIIECTBEHHOE 3HAYEHUE B PA3BUTHE T'PAXJAHCKUX IMPABOOTHOLICHUM, a TAKKE
3HAQYUTENBHO YKPENWIM MO3ULHMIO YEJIOBEKA M TPAXKJIAHWHA, 3aKPENUB JOIOJHU-
TEJbHBIE TAPAHTUN OXPaHbl YACTHOM JKM3HU U UH(POPMALIUH O HEM.

A. E. Komoropuesa,

cmyoenmka 2 Kypca
OI'bOY «PI'VII PDy

Enunblii HeIBUKMMBIA KOMILIEKC KAK 00bEKT IPAKIAHCKUX NIPaB

C 01 oxTsa6ps 2013 roga x ynuciay 0OBEKTOB IPakIaHCKUX MPAB 3aKOH OTHO-
CUT €JUHBIA HeABMXKHUMBIA KoMmIuleke (nanee no texkery — EHK), npasuio, B oT-
HOIICHHH KOTOPOro chopmyuposano cratbeit 133" I'paxanckoro Komekca Poc-
cutickoit ®enepanuu (nanee mo tekcty — ['K P®)'. VkasaHHAs CTAThsS OTHOCHT K
EHK coBOKYyNHOCTh 00BbEIMHEHHBIX €AMHBIM Ha3HAYEHUEM 3JIaHHM, COOpPYKEHUM
Y UHBIX BEIleH, HEPA3PBHIBHO CBSI3aHHBIX (DU3WYECKU UM TEXHOJIOTUYECKU, B TOM
YHCIJIe JTMHEHHBIX O0BEKTOB (KEJIE3HBIE IOPOTH, IMHUU AJIEKTPOIepeaaun, Tpyoo-
MPOBOJIBI U JIP.), TUOO PACHOJIOKEHHBIX HA OJIHOM 3€MEJIbHOM YYacTKe, €CJIH B
€IMHOM TOCYAApCTBEHHOM PEECTpe MpaB Ha HEIBMIKUMOE MUMYLIECTBO 3apErUCT-
PUPOBAHO MPABO COOCTBEHHOCTH Ha COBOKYITHOCTh YKa3aHHBIX OOBEKTOB B IIEJIOM
KaK Ha OJHY HEJBUKUMYIO BEIIb.

[Tosisnenne EHK B uncie 00beKTOB rpakIaHCKUX MPaB 00YCIOBICHO PSIOM
npuuunH. [Ipexne Bcero, BBegenne EHK kak oObekTa rpakaaHCKuX IpaB 00y-
CJIOBJICHO HEOOXOJIMMOCThIO YCTPAHEHUS TEX MPOTUBOPEUHI, KOTOPhIE BO3HUKAIU
M0 MOBOJIy MPUOOPETEHUSI UMYILIECTBEHHBIX MPaB Ha 00BEKTHl HHMPACTPYKTYPHI,
CUCTEeMbl OTOIUUICHHUS, KaHalM3alluu, CBSI3M, JIMHUU DdJeKTporiepenad (mgaigee —
JIDII), nnble 0OOBEKTHI, KOTOPBIE SIBISIOTCS €AMHBIMU C TEXHOJOTUYECKOU TOYKHU
3pEHUs WU CBA3aHBI MEXIY CcO00i ¢uznuecku. AHaAIW3 CyIeOHOM MPaKTHUKH,
cnoxupieiics 10 01 oktsa6pst 2013 r. OTYETIANBO AEMOHCTPUPYET HEOTHO3HAYHOE
OTHOUIEHHE CyJa K BOIPOCY O TOM, SIBIISIFOTCS JIM, HAIPUMED, EPECUUCIICHHBIE JTH-
HelHbIE OOBEKTHl HEJIBIKMMBIM HWMYIIIECTBOM WM HET. B OOJIBIIMHCTBE CBOEM
cynsl npusHaBanu JIDI oObekTaMu HEABUKUMOCTH, HO YKa3bIBAJIU, TIPU 3TOM, YTO
TaKOBBIMHU OHU SIBJSIFOTCSI B COBOKYITHOCTH CO BCEMM YCTPOMCTBAMH, B TOM YHCIIE
TpaHC(HOPMATOPHBIMH TOACTAHIIMAMU, OMOPAMH JIMHHUIN dJIEKTpOoNepeayd 1 T.II.,
COCTaBJISIIOIIMMHU €IUHBIA (YyHKIIMOHANBHBIN KomIuieke. Camu mo cede JIDII ato
AJIEKTpUUYECKUe KaOeu, MPOJIOKEHHBIE TI0 BO3IyXY U B 3eMJie, KOTOPhIE COOTBET-
CTBEHHO HE MOTYT CUMTAThCA 0OBEKTaMU HEIBIDKHMOCTI .

' Ipaxnancknii Komexc Poccniickoit ®exeparmi ot 30.11.1994 Ne 51-®3 // C3 P®. 1994. Ne 32.
Cr. 330.

?ocranosnenne deneparbHOro apOuTpaxkHOro cyna LleHTpansHoro okpyra ot 24 smeapst 2012 . 1o
ey Ne A48-759/2011. B oTHOIEHUN CHCTEMBI KaHAIM3AIIMH CM., HAaIpuUMeEp, ompesericHne Briciero
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TaxuMm oGpasom, cyneOHasi mpakTHKa eme 1o mosisieHms crateu 133" 'K
P®, npusHaBana Takoro poja 00ObEKThl HE TOJIBKO HEIBUKUMBIMU, HO U HENIEIIH-
MBIMU, HECMOTPSI Ha OTCYTCTBUE UETKOTO OINpPECICHUS JIMHEHHBIX 00BEKTOB, UX
MepPeYHs] WM KBATU(UIUPYIONINX TPU3HAKOB B HOPMATHBHO-TIPABOBBIX aKTaX.
UckntoueHne coCTaBisIi HEMHOTOYUCIIEHHBIE OTPACIIEBBIE aKThI, PErYJIUPYIOLINE
06OpOT OTHCIBHBIX BHIOB JTHHEHHBIX 00BEKTOB®. JlyMacTcs, TMOSBICHHE HOBOTO
npaBuia B pamMkax cratbi 133" 'K PO npu3BaHO yCTPaHHTh BOSHUKAIOIIUE IIPO-
TUBOPEYUs U OOUTHCS €IMHCTBA B COJIEPIKAHUM CYJCOHBIX aKTOB.

U3 conepxanns crateu 133" TK PO u mpoaHaIm3HpoBaHHOH CyneGHOIM
PAKTUKH BUIHO, YTO K YKCIIy MPU3HAKOB, HATMYKUE KOTOPHIX MO3BOJISIET MPU3HA-
BaTh COBOKYITHOCTh OOBEKTOB MpaBa MyHHUIIMNAIbHON coocTBeHHOCTH EHK MoryT
OBITh OTHECEHBI CIICTYIOIINE:

— 00BEKTHl (PU3UYECKU WM TEXHOJOTHYECKU CBSI3aHbl MEXIY COO0O0W Win
HaXOJSATCS Ha OJTHOM 3€MEJIbHOM yUYacTKe;

— ob111ee PyHKIMOHAIbHOE Ha3HAYECHUE BEIICH;

— JIIBUKUMaAs BEIllb UMEET (PU3NUYECKYIO CBSI3b C HEIBUKUMOM;

— B OOJIBIIIMHCTBE CBOEM, COBOKYITHOCThH BEIIEH BJICUET YBEIMYEHUE CTOU-
MOCTH OOBEKTA;

— 0OBEKTHI HE SIBIISIOTCS UMYIIIECTBEHHBIMU MPAaBaMU WU 00SI3aHHOCTSIMHU, a
MPEICTaBIIAIOT CO0O0I BEIIH;

— B €IMHOM TOCYJAapCTBEHHOM pEECTpe IMpaB Ha HEABUKMMOE HMMYIIECTBO
3apEerUCTPUPOBAHO IMPABO COOCTBEHHOCTH Ha COBOKYMHOCTb OOBEKTOB B IIEJIOM
KaK Ha OJIHY HEJIBIXKUMYIO BElllb;

— o0BeIMHEHHUE BEIEH B €IMHBIN KOMIUIEKC CIIOCOOCTBOBAJIO UX HAJICJICHUIO
0COOBIM Ka4eCTBOM, KOTOPBHIM OHU HE 00J1aajiv paHee.

Takum oOpazom, B coctaBe EHK MoryT ObITh U ABMKHMBIE BEIIH, TOCKOJIb-
Ky B CTaTb€ CKAa3aHO «UHBIX BELICH». B 3TOW CBSI3M BO3HUKAET BOIPOC, BCE JIU
JBUKVUMBIE BEILIA MOTYT BXOJUTh B COCTAB KOMILJIEKCA, U €CJIU 1A, TO KaKOBa LieJie-
cooOpa3zHocTh BkItoueHUs B coctaB EHK, nHanpumep, Takux Bered, Kak MHBEH-
Taphb, ChIPhE, €CIU PeUb UAET 00 OTUYXKJIESHUU 3/IaHUS, COOPYKEHUS, KOTOPhIE pac-
MOJIO’KEHBI HA OJTHOM 3€MEJIbHOM Y4acTKE U CBSI3aHbI MKy COOON TEXHOJOTHYE-
cku? BeposiTHO, OTUyXKJACHWE WHBEHTAPsl WJIU ChIPbsl HE CIOCOOHO MOBIUSATH Ha
nenaoctTHocTh koHCTpykimn EHK kak TakoBoil. Unu xe B gaHHOM citydae Oyaer
MPUMEHSIThCA UCKIIOUNTENbHO cTaThs 132 'K P®, perynupyromias o0opot npe-
NpUATUN KaK MMYLIECTBEHHBIX KOMIUIEKCOB? bojiee Toro, oyeBnaHa HeEkas CXo-
KECTh MO0 MPEAMETY IIPABOBOIO peryiaupoBanus crated 132 u 133*. OxHaxo, B 10-
HATUE €IMHOTO HMMYIIECTBEHHOIO KOMIUIEKCA, B OTJIIMYHME OT NPENIPHUATHS, HE

apoutpaxHoro cyna Poccuiickoit ®enepariu ot 14 susaps 2011 r. Ne BAC-18117/10 [DnekTpoHHBI#
pecypc] // CIIC «Koncynbrantlntocy.

*Cwm., Hanp.: O cBs3u [DnekTpoHHbIi pecype] : demep. 3akon or 07.07.2003 Ne 126-@3 ; O mepeBose
3eMeJb WA 3eMENIbHBIX YYaCTKOB U3 OJTHON KaTerOpHH B JAPYTYIO [ DNEeKTpOHHBIH pecypce] : penep. 3aKoH
or 21.12.2004 Ne 172-®3 ; I'pagocTpoutensHblii kogeke PO [DnexTponnsiii pecypce] ; O rocynapcTBen-
HOW pEerucTpanyy MpaB Ha HEJBMKMMOE MMYIIECTBO U CAEJIOK ¢ HUM [JDJIEKTPOHHBIN pecypc] : denep.
3akoH 0T 21.07.1997 Ne 122-®3 // CIIC «KoucynasTanTILmrocy.
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BKJIIOYAIOTCSl UCKIIIOYUTENbHBIE TIpaBa, JOJTH U MpaBa TpeboBanus. Kpome toro,
NPEANpUATHE KaK UMYUIECTBEHHbBI KOMIUIEKC SIBISETCS OOBEKTOM MPaBOOTHOIIIE-
HUW, ONTOCPEAYIOIIMNX OCYLIECTBICHUE PEANPUHUMATEIBCKON AEATEIBHOCTH, YETO
HENb3sl yTBepkaarh B oTHomeHuu obopora EHK. MutepecHo, uro Konuenus
Pa3BHUTHS TPAXKIAHCKOTO 3aKOHONATENbCTBA Poccuiickoit Dexepamuu’ npemycMar-
puBana HeoOxoaumocTh BkiItoueHUs: B 'K PD B kxauecTBe HOBOrO 00bEKTa rpax-
JTAHCKUX TPaB TEXHOJOTHYECKOTO UMYIIECTBEHHOIO KOMILUIEKCA, KOTOPBIN JOJIKEH
ObLJT 3aMEHUTH CO0O0M MpeAnpUsTHe KaKk UMYIIECTBEHHbIN KoMIUiekce. K uncny He-
00XOJIMMBIX TIPU3HAKOB TAKOTO 00BEKTa OTHOCUJIUCK: 1) 00BEMHEHUE Pa3TUYHBIX
00BEKTOB JIBMSKUMOTO U HEJIBHXKMMOT'O UMYIIECTBA C €IMHBIM XO35HCTBEHHBIM Ha-
3HaUEHHEM; 2) HAJIMYUE B €r0 COCTaBE 3€MEJBLHOTO y4yacTKa (IpaB Ha 3€MEJIbHbIN
Y4acTOK), Ha KOTOPOM PACHOJIOKEHBI 00BEKThl (0OBEKT) HEABUKUMOCTU, BXOJS-
II1€ B UMYILECTBEHHBIN KOMILIEKC.

bonee Toro, n3HayanbHO MPEIOIAraloch BBEJEHUE B IPAXIAHCKUN 000pOT
«EIMHOTO HMMYIIECTBEHHOIO KOMIUIEKCA», C PACIOJI0KEHUEM IIPaBHJIa O HEM B
pamkax cratbu 130 I'K P® u ogHOBpeMeHHOE mckmroueHue u3 comepxkanus ['K
P® crarpu 132. OnHako, HA CETOMHSIIIHUAN IE€Hb, HECMOTPSI HA BBEACHUE MMOHITUA
EHK, npeanpusTtie kak IMYIIECTBEHHBIM KOMIUIEKC TAKXE COXPAaHWIIOCh B Kade-
CTBE 00BEKTa rpakJaHCKUX MpaB. Takum oOpa3zom, He IPOU3OILIO 3aMEHBI OJTHOTO
00BEKTa APYrMM, KaK 3TO Mpeanoarajgoch caenars. [Ipu 3ToM 0o4eBUIHO CXOACT-
BO YKa3aHHBIX KOHCTPYKIHMM M B HACTOSIIIIMA MOMEHT HEACHO, KaKUM 00pa3oM O0y-
YT COOTHOCUTBCS ATH OOBEKTHI HEIBUKUMOCTH.

HemnocenoBarenbHOCTh 3aKOHOAATENS TAKXKE MPOCIIEKUBACTCS U B BOIPOCE
O pOJIM 3€MEJIbHOTO y4acTKa B 00pa3oBaHUM €IUHOTr0 KoMiiekca. 3 conepkanus
'K P® npsiMo He cneayer, 4YTo 3eMeIbHBIN YYaCTOK BCETJa BHICTYMAET 00s3aTelb-
HBIM 3JIEMEHTOM €JIMHOTO HEABMKMMOIO KOMILIEKca. Takxke, HOpMbl 3€MENbHOTO
Konekca Poccutickont deaepanyu A0 HACTOSIIETO BPEMEHU HE MPUBEICHBI B CO-
orBeTcTBUE ¢ nojoxkeHusiMu ['K PO B yactu, umeronieil OTHOLIEHHE K 000pOTY
EHK.

CoBeplIeHHO OJHO3HAYEH TOT (PAKT, YTO BOBJIECYEHUE B IPAKIAHCKHUI 000-
POT HEABMXKUMBIX KOMILJIEKCOB B YCJIOBHSIX JOTALlMOHHOCTU OOJIBIIMHCTBA MYHU-
UIAIbHBIX 00pa30BaHUM, U HEIOCTATOUHOCTH MaTepUaIbHBIX PECypcoB Ha (ee-
paJIbHOM ypOBHE U ypOBHE CyOBEKTOB (hefepalinu, UMEeT BaXXKHOE 3HAYEHUE AJIs
o0ecrniedyeHnss CTaOMJIbHOCTH SKOHOMHUYECKON OCHOBBI Hamlero rocyaapcrsa. Ha-
JUYre B TOCYJAapCTBEHHON M MYHMIIMIIAJbHOW COOCTBEHHOCTH MOJOOHBIX OOBEK-
TOB, 00JIAAIONINX MPU3HAKAMHU HEMOTPEOIIEMbIX MaTEPUAIBHBIX OJiar, B KOHEY-
HOM UTOT€ CTIOCOOHO MOBIUATH Ha 3()(PEKTUBHOCTH OCYIIECTBICHUS TIpaBa roCy-
JAPCTBEHHOW M MYHUIIMIIAIIBHOW COOCTBEHHOCTH, B TOM YHCJIE, 32 CUET YBEJIHYe-
HUS JJOXOJHOW YacTH COOTBETCTBYIOLIUX OIO/IKETOB.

Bwmecre ¢ TeM, TOCTMKEHNE TAaKOW LIEIM CTAHOBUTCSI BO3MOYKHBIM JIMIIb [IPU
YCJIOBUM TIOJTHOM MPABOBOM ompeesneHHOCTH B oTHoleHnu EHK, vero noka Helnb-

*0 COBepllIeHCTBOBaHUM ['paxaaHckoro kojnekca Poccuiickoit @enepanuu : yka3 IIpesunenra PO or
18.07.2008. Ne 1108 // C3 P®. 2008. Ne 29 (u. 1). Cr. 3842.
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351 CKa3aTh MO CIEAYIOIUM IPUUHHAM:

— HET YETKOr0 OHUMAaHHUs TOr0, KAKOB MEXAHU3M ITPU3HAHUS COBOKYITHOCTH
Bemeld EHK u kakoil JoKyMeHT OyAeT OTpa)xaTh BCE €r0 TEXHUUYECKUE XapaKTEpH-
CTHUKH;

— He SICHO, MOTYT JI BbIOBIBaTh M3 COCTaBa KOMIUIEKCA TaKHE JBHKUMBIC
BEIY, KOTOPbIE HE CBSI3aHbI HU TEXHOJOTUYECKU, HU (PU3NYECKU, HO BXOJAT B CO-
crtaB EHK 1 HackonbKO OnpaBJaHHO UX BKIIFOUEHUE B COCTAB KOMILJIEKCA;

— KakuM 00pa3oM Ha MpakTHKe OyAYT COOTHOCHUTBHCS MEXIYy COOOW CTaThs
132 u cratest 133" TK PO u He moBieder Ji HOBast HOPMa PACIIPOCTPAHCHHUE T10-
noxxernit crathst 133" TK P® Ha 060pOT MPEANpPHSTHS KAK HMYIIECCTBEHHOTO
KOMILIEKCA;

— BO3MO>HO Jin iociie peructpauun EHK paznenuts Bxondine B HETO 00b-
€KThl Ha CaMOCTOSITENIbHbIE, HAIIPUMEP, B CIIy4ae CHOCAa OpraHaMy MECTHOI'O CaMoO-
yIpaBJIeHHs 371aHus, ¢ yueToM Toro, 4to k EHK npumenstorcs nmpasuiia o Hene-
JUMBIX BEIlax;

— KakuM o0pa3oM OyIyT COOTHOCUTHCS MEXIY COOOW MOJIOKEHUS CTaThU
133" 'K P® 1 3eMenbHOT0 3aKOHOIATEIBCTBA, KOTOPOE HA MOMEHT BCTYIUICHHS B
CUJIy TaHHOW HOPMBI, HE IPUBEJICHO B COOTBETCTBUE C HEW?

Ha 3Ti 1 MHOTHME Opyrue BOIPOCHI €IIe NPEICTOUT OTBETUTh. B 1ienom, no-
ABJICHUE HOBOTO OOBEKTa BELIHBIX MPaB JOKHO CIIOCOOCTBOBATH YHPOIIECHUIO
000pOTa CIOKHBIX BelleH, (GOpMUPOBAHHIO €IMHOOOPa3HON CyneOHON MPaKTUKH,
KOTOpasi Ha CEroJHAIIHUM JeHb CBUAETEILCTBYET 00 aKTUBHOM NMPUMEHEHHUH Tpa-
Biia crateu 133" TK PO°,

1. A. KonbkoBa,

cmyoenmka 4 Kypca
HIOU (¢p) ATl PD

IIpo6sembl XxpoMaOIUX OPAKOB B MEKAYHAPOIHOM YaCTHOM IpaBe

[IpaBo Ha 3akmoueHne Opaka mpoBo3riameHo B CT. 16 Bceobmeit
JeKJapay  TMpaB 4eloBeka. Tak, MyXYMHBl H IKEHIIUHBI, JIOCTHUTIIINE
COBEPIIICHHOJICTHS, UMEIOT MPaBO 0€3 BCSIKWX OTPAHMYCHUN IO MPU3HAKY PACHI,
HAllMOHATBHOCTA WJIM PEJIUTHH BCTYINaTh B OpaKk W OCHOBBIBATH CeMbl0. OHU
MOJIB3YIOTCSI OJTMHAKOBBIMU TIPaBaMU B OTHOIIICEHUM BCTYIUICHHS B Opak, BO BpeMs
cocTosiHUs B Opake U BO Bpems ero pactop:keHusi. Kpome toro, Opak MoxxeT ObITh
3aKJIIOYEH TOJBKO MPU CBOOOJHOM W TIOJHOM COTJIACHMM OOEWX BCTYIAIOIIMX B
Opax CTOPOH.

®(CM., Hamp.: TOCTaHOBIICHHE J[EBATOrO apOUTPaXKHOrO ANeIUIHOHHOro cyxa ot 03.02.2014 mo memy
Ne A40-82534/2013 ; ompenenenne apoutpaxkunoro cyma Yensounckoit obmactu ot 29.01.2014 mo meny
Ne A76-27837/2013 ; pemenue apOutpaxkHoro cyzaa benroponckoi obmactu ot 28.01.2014 mo nemy
Ne A08-7942/2013 ; ompenenenne apourpaxHoro cymaa Craspomoabsckoro kpas ot 20.01.2014 mo memny
Ne A63-13135/2013 u np.
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B otHomeHun OpakoB C HWHOCTPAHIIAMH B AaCIEKTE MEXIYHAPOJIHOIO
YaCTHOTO MpaBa BAXXHBIMU SBJSIOTCA JIBA BOMNPOCA: MPU KAKUX YCIIOBUSX MOTYT
OBITH 3aKJITIOYEHBI TaKWE Opakd W MPU3HAIOTCS JM Opaku, 3aKIFOUYCHHBIC B OJHOM
rocyzapcTBe, JeUCTBUTENbHBIMU B ApyroM. Ilo Mmuenuto H. WM. MapsieBa Opak,
KOTOPBIA MPU3HAIOTCS BIACTSIMUA OJHOTO rOCYJapCTBA U HE MPU3HAKOTCS BIACTIMU
JPYroro, Ha3bIBAIOT XPOMAIOIIUM OpakoMm, TO €CTh JEUCTBUTEIBHBIM B OJIHOU
CTpaHE€ W HEACHUCTBUTECIBHBIM B z:perMl. AKTyaJIbHOCTh TEMBI XPOMAIOIINX
OpakoB B MEXIyHapOJHOM YaCTHOM IIpaBe CBs3aHa C TEM, YTO CEMEUHbIE
OTHOILLIEHHWS] C WHOCTPAHHBIM 3JIEMEHTOM, SIBJISISICH YacThIO MEKIYHApPOIHBIX
YaCTHBIX IPABOOTHOIICHMUM, TMOJy4aeT Bce OOJblIee pPaCIpPOCTPAHEHHUE B
nocieanee BpemMs B Poccun.

Xpowmaronue OpayHO-CeMENHbIE OTHOIICHUS SBUJIMCh OJIHUM U3 OCHOBAHHIA
mas mpoBedaeHus B 1902-1905rr. mponenypbl  YHUGUKAIUK — OTIACIBHBIX
WHCTUTYTOB CEMEWHOr0 IpaBa B BHJE€ NPUHATAS KOHBEHUMH U HHBIX
MEXIYHApOIHBIX JOrOoBOpOB. B coorBercTBumM co cratber 15 KoHcTuTynum
Pocculickonn ®@enepannn, MEXAyHAPOJHBIE JTOTOBOPH PD SBISAIOTCS COCTaBHOMU
YaCTBIO €€ NpaBoBOM cucTeMbl. Ecinm MexayHapoaHbIM —JgoroBopoM P®d
YCTAHOBJIEHBI UHBIC MIPABUIIA, YEM IMPEITYCMOTPEHHBIE 3aKOHOM, TO TPUMEHSIOTCA
IIPaBWJIa MEXIYHApPOJHOIO JOroBopa. Takke B COOTBETCTBUU CO CTaTbedl 6
CementHoro konekca Poccuniickon @enepanuuy B Ciydae pacxoKIEHUS OTACIIbHBIX
MOJIOKEHUM CEMEMHOI0 3aKOHOAATEIbCTBA C MPABWIAMU MEXIYHAPOIHOIO
JIOTOBOpa, B KOTOpoM ywacTtByeT P® wmm ¢ oOmenpu3HaHHBIMU HOpPMaMu
MEXIYHApPOJHOIO IpaBa, IPUMEHSIOTCA [PABWJIA, YCTAHOBICHHBIE OTUM
JIOTOBOPOM HJIM MEKAYHAPOAHBIMU HOpMaMu. Cpeau MeXAYHAPOIHBIX TOTOBOPOB
P®, copepxamuyx HOpPMBI, NMPEAHA3HAYEHHBIE CIICLUATIBHO Ui PETYJIMPOBAHUSA
CEMEHHBIX OTHOIICHWA C WHOCTPAHHBIM JJIEMEHTOM, HauOoyiee 3HAYUMOMU
apisieTcs 3akitoueHHas B Muncke B 1993 r. Kousennusa crpan CHI' o npaBoBoii
MIOMOILA M TMPABOBBIX OTHOLICHHSX MO TPAXKIAHCKUM, CEMEUHBIM U YTrOJOBHBIM
nemam®. Ee mosnoxkeHHst B 0ONACTH KOIUTM3HOHHOTO CEMEHHOro mpaBa OBLIH BO
MHOIOM BOCIHpou3BeneHbl B KwummHeBckoi koHBeHiuu 2002 roma, Kak
JOTIOJIHUTENBHBIM U YTOUHEHHBIM BapuaHT MUHCKON KOHBeHIMK". B Hacrosee
Bpemsi Poccuiickoii denepariueit 3akir04eH psijl IBYCTOPOHHUX JTIOTOBOPOB (TaKkKe
npojaoxkaroT AedctBoBaTh jgoroBopel CCCP) o0 mnpaBoBoil mMOMOIIM 1O
IpXIAHCKUM, CEMEHHBIM U YTOJOBHBIM jenaMm c Anbanueit, bonrapuei,
[Tonwmelt, Benrpueit, Yexueit, Cnoakueit, KHJIP u psig KOHCYIbCKUX KOHBEHIIUN
¢ KHP, Kunpowm, CIIIA, Typuueit u apyrumu rocyﬂapCTBaMH4. Ho, mHecmotps Ha

1MapbnneBa H. U. Cemeiinple OTHOIIEHUS ¢ Y9acTHEM WHOCTPAHIIEB: MPAaBOBOE peryimpoBanue B Poc-
cun. M., 2007. C. 4.

2C6OpHI/IK CHeUaNbHBIX MEXIyHapOAHBIX 10roBopoB Poccuiickoit denepanuu no Bonpocam NpaBoBOH
MOMOILM U MPABOBBIX OTHOIIECHUN MO TPaKIAHCKUM, CEMEHHBIM, YTOJOBHBIM U UHBIM aenaM. M., 2006.
T.1.C. 110.

Baxuu C. B., Urnatses A. C. TIpaBoBasi OMOIIb U TIPABOBBIE OTHOMICHHS IO TPAXKIAHCKHM H CeMeii-
HBIM zienaM // XKypHan MexayHapoaHoro yacTHoro mpasa. 2005. Ne 4. C. 3-12.

4C6OpHI/IK CIIEHMANIBHBIX MEXKyHapOIHbIX 10roBopoB Poccuiickoit Denepaliuu 1o Bompocam MpaBoOBOMH
MTOMOIIIM IO FPaXKTaHCKUM, CEMEHHBIM U YTOJIOBHBIM JieiaM. M., 2006.
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TaKkylo, Ka3ajoch Obl, OOIIMPHYI0O M BCEOXBATHIBAIOIIYIO IIPaBOBYIO 0a3y,
HE0O0X0AMMO OTMETHUTh, 4TO Poccuiickas ®enepanuss He SBISETCS AKTUBHOMN
Y4aCTHHUIIE MHOTOCTOPOHHHMX MEKIYHApOJHBIX JOTOBOPOB B 00JacTH OpayHO-
CEeMEMHBIX  OTHOLICHWHM, 4YTO  CO3JA€T  CEPbE3HbIE  TPYAHOCTH A
IIPABOIIPUMEHUTENBHOTO IIpoLiecca

[lepBas npobiiema — penurno3nsie Opaku. CornacHo 1. 2 cT. 1 CemeitHoro
kojekca Poccuiickoit denepanuu, npusHaeTcs Opak, 3aKIIOUYEHHBIA TOJIBKO B
OpraHax 3alKCH AKTOB I'PAXKJIAHCKOTO COCTOSIHUA. TakoW MPUHLMI POCCUKCKOTO
CEMEWHOro MpaBa OCHOBAH HAa KOHCTUTYLIMOHHOM IPUHILIMIE 3alIUThl CEMbHU
rocyJapCTBOM, TOCKOJIbKY OpakoM MpHU3HAETCS HE BCSIKUW COI03 MYKUUHBI U
KEHILWHBI, a JIIIb TOT COK3, KOTOPBIA MOJYYHJ TOCYJAPCTBEHHOE MPU3HAHUE B
dbopmMe rocyaapCTBEHHOW PETUCTPALMM €r0 3aKJIIOYeHUs. AKTOM perucTpanuu
rocyapcTBO MOATBEPXKAAET, YTO JAaHHBIA COKO3 IMOJIy4YaeT OOIECTBEHHOE
MpU3HAHUE U 3aIlUTY, KaK YJIOBJIETBOPSIONINI ONpeaeaeHHbIM TpeboBaHusaM. U,
MOCKOJIBKY 3aKOH TMPU3HAET TOJBKO TpaxAaHCKUl (CBEeTCKuil) Opak, TO
3aKJIIOUCHUE Opaka Mo PEIMTHO3HBIM O0ps/iaM HE BJICYET HUKAKUX MPABOBBIX
nociaeAcTBU. Jlnmsg mpusHaHuUs OpakoB, 3aKIIOUYEHHBIX B CTpaHax, TJie
€AMHCTBEHHON JIErMTUMHOW (OpPMOM 3aKkiioueHus Opaka TakxKe SBISETCS
rpaxxaanckuit 6pak (I'epmanus, Opaniys), IPEensSITCTBUNA HE CYIIECTBYET. A BOT C
npu3HaHueM OpakoB, KOTOPHIE COBEPIICHBI B JAPYTrod CTpaHe MO PETUTHO3ZHOMY
oOpsily, ¥ TaMm aOCOJIIOTHO JIETUTUMHBI, €CTECTBEHHO, BO3HUKAIOT MPOOJIEMBI.
Hampumep, B BenukoOpuTanun HapaBHE C TpakIaHCKOW (HOPMOM 3aKITHOYCHUS
Opaka, MpaBOBbIE TIOCIEJCTBUS UMEIOT U 1lepkoBHBIE Opaku. B Uranuu, [lonbie,
XopBatuu, Yexun BO3MOXKHA B KaueCTBE ajJbTEPHATHUBHOM II€pKOBHas ¢opma
Opaka ¢ 00s13aTesIbHON MOCJIEAYIONICH perucTpaleii B rocy1apCTBEHHOM opraHe5.
Nnu xak 66iTh ¢ Kunpowm, eciiv B 3ToM rocyaapctse odpuiinaibHoi hopmoil Opaka
MpU3HAeTcs Opak I[EPKOBHBIM M  €IUHCTBEHHBIM JOKYMEHTOM KOTOPBIN
MOJTBEPKAAET €ro 3aKJIIOYECHUE, SBISIETCS JOKYMEHT, KOTOPBIM BBIIAETCA
CBSIIIICHHUKOM B IIEPKBH TOCJI€ BBIMOJHEHUSI COOTBETCTBYIOIINX OOPSIOB.

Bropas mpobnema — monuramubie Opaku. CornacHo ct1. 14 CK PO, ne
JIOITYCKAeTCsl 3aKII0YeHUE OpaKa MEXKy JIMIIAMH, U3 KOTOPBIX XOTs OBl OJTHO JIUIIO
YK€ COCTOUT B JPYTOM 3aperuCTpUpPOBAHHOM Opake. Takoi 3ampeT BBITEKAET W3
CEMEHHO-TIPaBOBOTO TPUHIIUIIA €IWHOOpauus WM MOHOTAaMHOCTH Opaka, B
COOTBETCTBUM C KOTOPHIM MYKYMHA U KEHIIMHA MOTYT COCTOSITh B OJHO M TO K€
BpEMsI TOJIbKO B OJHOM 3apeTrUCTPUPOBAHHOM Opake. [Ipuuem, WHOCTpaHHBIM
TpOXJAHUH TPU TI0Jaye 3asBJIICHUS O BCTYIUICHMH B Opak Ha Tepputopun PO
JIOJKEH MPEI0CTaBUTh CIIPABKY, BBIIAHHYIO KOMIIETEHTHBIM OPTaHOM TOCyAapcTBa
WM KOHCYJIBCTBOM TOCYJApCTBA, TPAXAAHUHOM KOTOPOTO OH SIBJISIETCH,
NOJATBEPKAAIOLIYI0, YTO OH HE CcOCTOMT B Apyrom Opake. Ho, cymectByer
JIOCTATOYHO OOJIBIIIOE KOJWYECTBO CTPaH, B KOTOPBIX pa3pelieHbl MOJIUTaMHBIC
Opaku. 1o M rocynapcrBa OnmxHero Bocroka (OAD, CaynoBckas ApaBus,

® Adanacbea 1. B. OcoGeHHOCTH IPaBOBOTO PEryIHPOBAHHS 3aKIIOUYCHHS OpaKa B 3aKOHOIATCIBCTBE
3apybexHbIX cTpaH // CeMeitHoe 1 xunuiHoe npaso. 2005. Ne 2. C. 3.
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Cupus), u cpeanero Bocroka (Mpan, Ilakucran, Adranucran), u 10XHOU A3uH
(banrnamem, Munonesus, bpyneit), u ctpansl Appuxu (Amxup, Erumer, I'ana,
Kamepyn, Pecnyb6nmka Konro, Hamu6Ous). M, naxxe B BbIIenepedncIeHHBIX
CTpaHax, CTaTyC MOJIMTaMHBIX OpaKkoB HEOJHOPOJEH. B HEKOTOpBIX rocyaapcrBax
€CTh OrpaHMyeHusi Ha koimuyecTBO *eH (CaynoBckas Apasus, Kamepyn). B
JIpYruX TpeOyeTcs coriacue NepBOM KeHbl Ha BCTYIJIEHUE B HOBBIN Opak (AJpKup,
Pecniyonuka Konro). I'me-to, 3akoHomarens paspemaeT MHOTroOpadue JIHIIb
mycynbManam (Muaus, Cunramyp)’.

Tpetbst mpobiema — 3akitoueHue Opaka 1mo aoBepeHHocTH. CorjacHo 1. 1
ct. 11 CK P®, 3akmouenue Opaka MpOBOJUTCS JUYHO B JMYHOM TNPUCYTCTBUU
JUI, BCTyHaroumux B Opak. DTO 3HAYMUT, YTO perucTpaiusi Opaka B OTCYTCTBUU
OJTHOM M3 CTOPOH aOCOJIOTHO HEAOMYCTUMA, YTO MCKIOYAeT BO3MOXHOCTb
3aKJII0YeHUs] Opaka uyepe3 MpeACTaBUTENS WM Ha OCHOBAaHUM HOTapHAIBHO
YIOCTOBEPEHHOr0 3asiBIEHUS O BCTYIUIEHMM B Opak. bpaku mo noBepeHHOCTH
TaK)K€ HE JIOMyCKaloTCs OONBIIMHCTBOM Pa3BUTHIX cTpaH. Ho, oTnenbHble cTpaHbl
(Aprentuna, Vcnanus), MO3BOJSIIOT COBEPIIUTH TAKOE IOPUAMYECKOE JICUCTBUE.
Takue CTpaHbl yCTaHABIMBAIOT CIy4yau, KOrJa MOXKHO NpUOErHyTh K Opaky Io
JIOBEPEHHOCTU. DTO, €CIIM OAUH WIA 00a MmapTHEpa HE MOTYT MPUCYTCTBOBATH IO
TaKUM IpPUYMHAM, KaK BOCHHasl CIyx0a, TIOPEMHOE 3aKJIIOUEHHue, JTUOO B TOM
cllydae, €ClIM MO0 MECTY MX JKUTENbCTBA 3aKOH 3alpeuiaeT 3akioyaTb Opak. (B
W3paune 3anpemieHo BCTynaTh B Opak JIOISM, UCIIOBEAYIOIUM Pa3HbIe PEIIUTHH,
HO TOCYAapCTBO MPU3HAET TaKOW Opak Mo JOBEPEHHOCTH, 3aKIIOUYEHHBIN B APYTroi
CTpaHe).

Cy1iecTByeT MHOTO APYTUX YCIOBUH Ui BCTYIUIEHUS B Opak, pa3iNyHbIX B
pa3HbIX CTpaHax. DTo U OpayHblid Bo3pacT, KOTopsiid B PD cocrapiser nmo obmemy
npaBuwiy 18 JeT, KOTOpbIH B YCTAaHOBJICHHBIX 3aKOHOM CIydasiX MOXET ObITh
CHU)XEH, a B IPYTUX CTPAHAX OH MOXKET ObITh 3HAYUTEIbHO HUXE, OCOOCHHO I
»eHmrHbl. Hanpumep, Bo @pannuu — 15 et mid KeHmuHel, 18 111 My»X4YuHBI, B
Wtanuu — 14 u 16u et cooTBeTcTBEHHO, B ['epmanuu — 16 u 21, Kurait — 20 u 22,
Hurepus — 9 u 16. B HekoTOpBIX cTpaHax, Hanpumep B [IIBeiiniapun, orpanndyena
BO3MOXKHOCTh BCTYIIJICHUS B Opak Mocje pa3Boja BUHOBHOW B pa3BOJ€ CTOPOHBI, B
['epMaHNM yCTaHOBIIEH CPOK, O UCTEUYEHHSI KOTOPOIO pa3BeACHHAs KEHIIUHA WU
BJIOBa HE MOYKET BCTYNUTh B HOBBIA Opak. B HEKOTOpBIX CTpaHax K YCIOBUSM
BCTYIJICHUS B Opak OTHOCST COIJIacUs POJAUTENEH, IMOMOJBKA, pa3pellieHue
BiIacTed. B cTpaHax MyCyJIbBMAaHCKOTO IpaBa CYIIECTBYET 3alpeT Ui KEHIIUH
MYCYJIbMAaHOK Ha BCTYIIJICHHE B OpaK ¢ My XKUYHHON HEMYCYJIbMaHUHOM.

EctecTBeHHO mnpu TakOoM pazIu4yud M Pa3HOOOpa3HH MPABOBBIX HOPM,
pEerIaMeHTUPYIOUIUX TOPAJOK M YCIOBUS BCTYIUIEHHS B Opak, BO3HUKAET
MHOKECTBO BOIPOCOB O NMPUMEHEHHUU MATE€pPUATBHO-IPABOBBIX HOPM CEMEWHOTO
npaBa. KoHeuHO, ycTpaHEHUE TakuX MPABOBBIX MPOOJEM CBA3aHO, B MEPBYIO
ouepe/ib, ¢ MOPAJIbHBIMU TPYAHOCTSAMH, MOCKOJIBKY 00JIacThb OpauyHO-CEMEHHBIX
OTHOUIEHUH, KaK B HAI[MOHAJIILHOM, TaK M B MEXIYHAPOJAHOM IpaBe OTIMYAETCS

® Borycmasckuit M. M. Mex/ryHapoJHOe 4acTHOE TpaBo : yaeGHHK. M., 2005. C. 407.
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MPEUMYIIECTBEHHBIM BJIMSAHUEM HMCTOPUYECKUX, KYJIbTYPHBIX, PEIUTHO3HBIX
yCTaHOBOK. M Tem cllo)kHEe MIsi rocyJapCTBa HAWTH IIYyTH PEUICHUS TaKUX
npo6sieM. BO3MOXHBIMU MYTSIMU yCTpaHEHUs MPOOJIEM BUASTCS FapMOHU3AIMUS U
yaudukamusa. Ho, mpu 3TOM, HENb3s HE YYECTh XapaKTepa COMMKAIOIIUXCS
HallMOHAJIBHBIX CHUCTEM M XapakTep npotuBopeuuid. Heobxomumo HavaTh ¢
yHUUKAIMK XOTsd Obl Hambosee ONM3KUX MO CBOEMY POJAY CHCTEM, HalpUMEp
POCCHUHCKON CHUCTEMBl U €BPOIEHCKON, MYCYJIBMAHCKHUX CHCTEM MEXIy COOOM,
MIOCKOJIbKY, Ja)Xe UMes pa3jiuuus B PEryJldpOBaHUU OpayHO-CEMEHHBIX
OTHOUICHUM, TMPEJCTABISETCS BO3MOXHBIM HAUTH TOYKM COJIMIKEHUS JUIs
MOCJIEYIOIETO CO3AaHusl €AMHOOOPA3HBIX HOPM.

E. E. KocTenko,
cmyoenmrka TUYu2

BOHpOCbI OIICHKH HCABMKHMOI'O UMYIIECTBA

Ecnu BO3HMKIIO pellleHHe 3acTpaxoBaTh, MPOJATh JIMOO KYIMUTh JOM WIH
KBapTUPY TO M3HAYAIBHO HYXHO OYJET y3HATh CTOMMOCTh OOBEKTAa HEIABHKHMO-
ctu. llenu olieHKH MOTYT OBITH COBEPILIEHHO PA3IMYHBL: OT aPEH/IbI WIIA TIPOJAXKH
o0BbeKTa, 10 GOPMUPOBAHUS HEABUKUMOCTHIO YCTABHOTO KalKUTajla KOMIIAHUU WU
BHECEHUS HEJIBIDKMMOCTHU B KadecTBe 3ajora. He momyuurcst o6oiTrch 0€3 olleHKH
TaK)Ke MPU CTPAXOBAHUU WM HAJIOT000JI0KEHUH HEJIBUKUMOCTH.

[Tox dhopMyIMPOBKOM «OlLIEHKA HEIBUKMMOCTHY» TOHUMAIOT OIpEIesICHUE
PBIHOYHOM MJIM BOCCTAHOBUTEIHHOM CTOMMOCTH MpaBa COOCTBEHHOCTH HIIU TOJb-
30BaHMS B OTHOIICHUH T'OTOBOTO WJIM BO3BOJUMOTO O0BEKTa (0OBEKTOB), a TAKKe
3eMENBHOTO y4acTKa, Ha KOTOPOM 3TOT 00BEKT Pacronoker . OObeKTaMU OLICHKH
MOTYT BBICTYIIATh KWJIbIE JJOMa, OT/IEIbHbIE KOMHATHI, KBAPTUPHI U APYTHE MTOME-
IICHUS, IPUTOTHBIE JJIs IPOKUBAHUS JTIOJIEH; 0(UCHI, CKIIaJIbl, POU3BOICTBEHHbBIE
MOMEIICHHS] U CTPOCHUS; YYaCTKU 3€MJIM C MHOTOJIETHHUMH HACaKICHUSMU; -
HBIC U CaJIOBBIC YYACTKH; JOPOKHBIE COOPYKEHHUSI: MOCTHI, JIOPOTH H JIp.

[Ipu oleHKe HEIBMKUMOTO UMYIIECTBA CYIIECTBYET OIMpPEAEIICHHBIN PHUCK.
MosxHO 00 TIEPEOIeHUTh, MO0 HA00OPOT HEIOOIICHUTHh U TEM CaMbIM TOTEPSATH
neHbru. CymiecTBYIOT OCHOBHBIE (DAKTOPHI, KOTOPhIE HEOOXOANMO YUUTHIBAThH MPHU
OLICHKE HEXBIKUMOCTH. CPEIH HUX MOYKHO BBIICIHTD :

e  MECTOIIOJIO)KEHHE O0BEKTA;

e HACKOJBKO OH YJQJICH OT TPAHCIIOPTA,

e  YIAJEHHOCTH OT IIEHTPA;

e 00IIIEE KOJUUECTBO KOMHAT;

! Osepos E. C. DxoHoMIKa 1 MeHekMeHT Hexpmkumoctr. CIT6. : MKC, 2012.
2 AHAJTH3 ¥ OLICHKA IPHHOCSIEi 1oxox Heapmkuvoct / JI. ®punman, H. Opaysit. M. : Jleno, 2011.
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KOJIMYECTBO dTAXKEH;

o 00mmas >xujas IIoa b,

o 00IIas BEICOTA IMOTOJIKOB;

e HaJIMYME JTUOO OTCYTCTBUE JIOJKUU U OATKOHA;

e  BHYTPCHHSS OTACIIKA;

e TOKPBITUE CTEH;

e  BUJ U3 OKOH;

e HAJIMYWE WM OTCYTCTBHUE MOJ3EMHOMN MapKOBKHU;

e HACKOJBKO OJM3KO OOBEKT HAXOIUTCS K Jiecy JmOO peke (i ydJacTka
WJIK IOMA).

e IUIONIAJb, KOTOPAS CAACTCS B ApEHIY;

e TMPOIEHT €€ HAMOJHIEMOCTH;

e  CTaBKH IO apEH/IE;

e  CTOHMMOCTb JKCILTyaTallMOHHBIX 3aTparT.

Takum 00pa3oM, OlIEHKa MOJIpa3yMeBaeT TOUHOE OMpeAeieHue ce0eCTOUMO-
CTU 00BEKTa OIeHKH. [Ipr 3TOM CTOMMOCTBIO HEJIBUKMMOCTH MOYKHO CUUTATh BhI-
paXk€HHE B ICHE)KHOM 3KBHUBAJICHTE IMPaB MPU UCTIOIB30BAHUU U BJIAJICHUH.

Bornee cnoxHOM cTaHOBUTCA TMpoOJieMa METOIMYECKOr0o 00ECIeUYeHHUs SKO-
HOMHUYECKON OLEHKH HeIBMXXUMOCTU. CyTh AaHHOW MpoOJeMbl B TOM, YTO TOY-
HOCTh OIICHOK, WX OOBEKTUBHOCTb M MPOTHOCTUYECKAs HAJICKHOCTb HUMEET pe-
[IaK0Iee 3HAYEHUE JIsl ONPEICTICHUs] PHIHOYHOM CTOMMOCTU JI000ro 00BEKTa U
JUISL peanu3aluy 000U 1eIN OIIEHOYHOU AesATeNbHOCTH. J{efiCTBUTEILHO TOUHBIE,
HaJIe’)KHbIE U OOBEKTUBHBIC TOKa3aTeld TPEOYIOTCS ISl KaXKJIO0ro KOHKPETHOTO
y4aCTHUKA TOW WJIM MHOW CAENKHU, OyJb TO MPOIaBEl WM MOKYIaTelb, apeH10/1a-
TeJb WIK apeHIaTop, 3aJ0T0aTeb WK 3aJI0T0JIepKaTelb HEABUKUMOTO0 00bEKTa
100011 kareropuu. Heobxoaumo 310 AJi1 yBEpEHHON OPUEHTALMU KaXKI0T0 U3 HUX
B CUCTEME CYIIECTBYIOIIMX U MPOTHO3UPYEMBIX UMYIIECTBEHHBIX OTHOIIeHU. Ho
HE TOJILKO MPSIMbIE YYACTHUKHU CJICJIOK 3aMHTEPECOBAHBI B HAJIEKHBIX U O0OBEKTUB-
HBIX pe3yJbTaTax OLECHKU. B HEe MEHbIIeN Mepe HYX IAKTCA B TAKOTO poaa pe-
3yJbTaTax M pa3jIM4HbIC MOCPEAHUYECKHUE, KOHCAITUHTOBBIE U OIICHOYHBIC Opra-
HU3AIMHU, IPECTIK U MOIMYISIPHOCTh KOTOPBIX B MPSIMYIO 3aBUCAT OT d(PhEeKTUBHO-
CTU UX JICSITEIBHOCTH, T. €. TAPAaHTUPOBAHHOTO MPEIOCTABIICHUSI CBOUM KJIMEHTaM
KaueCTBEHHOU olleHOouHOM uHpopMmanuu. OcobeHHO HeoOXxoauMa Takas UHGOP-
MallMsl B T€X CIydasx, KOT/ia MeJIsIMU OIEHKHU BBICTYIAET MOJy4eHUE 00bEKTUBHBIX
JAHHBIX JJIs1 OCYIIECTBICHUS] HE0OX0AUMOU 3(P(HEKTUBHON TOoCyAapCTBEHHOU MO-
JUTUKHU B chepe peryIupoBaHus 3eMeIbHO-UMYIIIECTBEHHBIX OTHOIICHUH, B YaCT-
HOCTH B OpPraHU3aIlMU CUCTEMbI HAJIOTOOOJIOKEHHS HEIBUKUMOCTH, €€ MyOJIMYHO-
ro oOpeMeHeHHUs, TPUHYIUTEIHHOTO U3BITHS U T. 1. IMEHHO B JaHHOM cCiy4ae
O0OBEKTUBHOCTb, TOYHOCTb M HAJIeKHOCTh IKOHOMHYECKOM OLIEHKH IO3BOJISIET
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00€ecreynTh COrjlacoBaHue OOIIECTBEHHBIX U YACTHBIX MHTEPECOB, U30E€XKaTh KO-
HOMHMYECKUX MOTEPh U COLIUATBHBIX KOH(PIUKTOB.

C nHauanoMm skoHOMHUYECKHX pedopMm B Poccum cTano o4eBUAHBIM, YTO Me-
TOJABI, OCBOEHHBIE B COLIMAIIMCTUYECKOM IPOIILJIOM, OCHOBaHbI HA MCKYCCTBEHHOU
cucteme 1eHooOpazoBanusa. Co3maHHbIE B YCIOBUSIX OCCKOHKYPEHTHOW SKOHOMHU-
KM, BHE PEAIbHBIX MHTEPECOB, MOTPEOHOCTEN U MOTHUBALIMI MOBEACHHS KOHKPET-
HBIX YYaCTHHUKOB YKOHOMHYECKUX OTHOIIECHHUI OHU OKA3aJIUCh 10 ONMPEECICHUIO HE
MPUTOJHBIMH B CHUTYyallMd BO3POXKAAIOLIErocs pblHKA. M1 M03TOMYy B pOCCHIICKOM
MIPAKTUKE HKOHOMHYECKON OLICHKM HEIBUKMMOCTH IIMPOKOE PACIPOCTPAHEHUE
MOJIyYNJIO 3aMMCTBOBAHHME METOJMYECKOTO 3apyO0eHOro OIBITa, MPEXIE BCETrO,
OMbITA Pa3BUTHIX KAUTAIUCTUYECKUX CTpaH. B 3TUX cTpaHax B X0y ObLIM BCE TE
e, U3BECTHbIE B PoccHM Tpy OCHOBHBIX METO/A OLIEHKH — CPaBHEHUS MPOJAXK, Ka-
MUTAIN3alMU 3aTPAT U KaUTAITU3ALUH TOXO0B.

MeTton cpaBHEHMS TPOJAX MPEACTABIAET cO00M OJIHY U3 MoauduKanui 60-
Jiee MIMPOKOro 3KCTPANOISIUOHHOTO CI0c00a, KOT/la ONBIT MPOIUIBIX PHIHOYHBIX
ornepaluuii MePeHOCUTCS Ha COMOCTABUMBIE 0 YCIOBHUSIM OCYILIECTBICHUS IUIAHH-
pyemblie caenku. CyTh €ro CBOJUTCA K OTHOMY M3 JBYX METOJUYECKUX MPOLECCOB:
11oA00py MAaKCUMaJIbHO COOTBETCTBYIOIIETO IO MapaMeTpaM M YCJIOBHSIM OCYIle-
CTBJICHUSI HOBOM CHEJIKM KAaKOro-1nu0o oOBEKTa — MPEACTABUTENS MO YK€ OCYIIEe-
CTBJIEHHBIM OINEpalysM; UCIOJb30BAHUIO B pacyeTax CO3/JaHHOW HA MAacCUBE pa-
HEE OCYILIECTBIEHHBIX CIAEIOK MaTEMaTHYECKON CTaTUCTHYECKOW MOJENH 3aBUCH-
MOCTH PBIHOYHOM CTOMMOCTH OOBEKTa OT COBOKYMHOCTH (DAKTOPOB PHIHOYHOTO
1IEHO0Opa30BaHMS.

3aTpaTHbII METOJ 3aKJII0YAETCs B OCYIIECTBIEHUU KOMIUIEKCA IMPOLENyp,
MO3BOJISIOIIMX ONPEACIUTh CTOMMOCTh BJIOKEHHOTO B TOT WMJIM MHOW OOBEKT OBe-
LIECTBJICHHOIO TPYJIa, a 3aT€M KaHUTAJIM3UPOBATh €€ HA OCHOBE KOMILJIEKCA KaHO-
HUYECKUX PACUETHBIX ONEPALIHA.

JloxoaHbIi METOJ CBOAMUTCS K PacyeTy BEJIMYUHBI MPUHOCUMOTO OOBEKTOM
HEJABUKUMOCTH J0X0/1a, C TIOCIEAYIOIeH ero KanuTain3aluuen Ha TeX e, YTO U B
OpeabLAyLeM Cilydyae, OCHOBAHHUSIX.

Oco0OEHHOCTH yKa3aHHBIX METOJIOB OLEHKH HEIBMKMMOCTU TPEOYIOT MOsC-
HEHUSI U U3JI0KEHMS, HEOOXOJUMBIX JUIsl 3TOTO Y3JOBBIX MOHSTHM, B YaCTHOCTH
TaKUX, KaK OTpeOUTENbHAsI CTOUMOCTh, CTOUMOCTb, MEHOBAasi CTOMMOCTb, PbIHOY-
Hasl IEHA ¥ PbIHOYHASI CTOUMOCTh OOBEKTA HEJIBUKUMOCTH.

PbIHOYHAsI CTOMMOCTB MPECTaBIISIET COOOM THMOTETUYECKYIO, WU pacueT-
HYI0, BEJIMYMHY LIEHbI MPOAAX, KOTOpas SBUJIACh Obl pe3yJbTaTOM TIIATEIHLHOTO
pPacCMOTpEHHUsI MOKYyIATEIEM U MPOAABIOM BCel MHPOpPMAIIMK, Kacaroulehcs: AaH-
HOM CIENKH, ¢ 0COOBIM BHUMAHHEM K TEM CBEACHUSM, KOTOPbIE OTpaXkaroT JIEUCT-
BUS OTBETCTBEHHBIX U OJaropa3yMHBIX MOKYIAaTEJIEH 1 MPOJaBIOB B YCIOBUIX Ue-
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CTHOM caenku. J[o0aBuM, YTO PHIHOYHASI CTOMMOCTh B IIOJIHOM MEpPE COOTBETCTBY-
€T TaKOTO Pojia TPAKTOBKE TOJBKO TOT/Ia, KOT/Ia BCE pacUeTHBIE MPOLETYPhl OyayT
MOJYMHEHBI TIOMCKY TOYKH LIEHOBOI'O PHIHOYHOIO PABHOBECHS, NPHYEM KakK IS
YCTONYMBOW SKOHOMUKH U COATAaHCHPOBAHHOTO PHIHKA, TaK U MPHU UX AedhopMaluu
¥ OTKJIOHEHHSIX Pa3HOro poja’,

Takum 00pa3oM, IMPU OLIEHKE OCHOBHOM HEOOXOJIWMO CUHMTATh PHIHOYHYIO
CTOMMOCTb 00BEKTa HEABMKUMOCTH. IMEHHO 3Ta cymma OyAET SIBISAThCS KIItOue-
BOW I TIPOBENCHHSI BCEBO3MOXKHBIX OIEpanuii ¢ 00BEKTOM. PwriHOYHas cTOW-
MOCTb — HauOoJee BepOsITHAS LIEHA, 10 KOTOPOH OOBEKT OIEHKH MOKET OBITh OT-
Yy>KJE€H Ha JaTy OLIEHKM Ha OTKPBITOM PBIHKE B YCJIOBHUSX KOHKYPEHLHH, KOTJa
CTOpPOHBI CJICJIKU JICHCTBYIOT pa3yMHO, pacrosaras Bceii Heooxoaumon nHpopma-
LMEH, a HAa BEJIMYMHE LEHbI CIEIKUA HE OTPaKAIOTCS KaKhe-IUOO 4Ype3BblYaiiHbIe
00CTOSITENbCTBA.

OmnpeneneHre prIHOYHON CTOMMOCTH OOBEKTOB HEIBUKUMOCTH IPENCTAB-
JsieT coOO0M CIIOKHBIA M YHHKAJIbHBIM MPOIECC, MOCKOIbKY MPAKTUYECKH HEBO3-
MOXHO HaWTH J1Ba aOCOJIOTHO MACHTUYHBIX 00beKkTa. [la’ke B TOM ciiyuae, Korja
31aHUS TIOCTPOEHBI 10 OJHOMY THIIOBOMY IIPOEKTY, HO PAaCIIOJIOKEHHBIE HA pa3-
HBIX 3EMENbHBIX YIACTKAX, MX CTOMMOCTD MOXKET 3HAYHTEIBHO Pa3INIaThCs .

MO>XHO BBIIEIUTh HECKOJIBKO OCHOBHBIX MPOOJIEMBbI OLIEHKA HEJIBHKHUMOTO
umyiectBa. llepBas nmpoOnema sBISIETCS CIEICTBHEM TOT0, YTO OLUEHKOM HEJIBH-
KUMOCTH HE BCErJa 3aHMMaroTCs npodeccuoHansl. B pesynbpraTe 3akazuuk (Bia-
Jenel] HeIBM)KMMOCTH) MOXKET TOTEpSATh Ha OLEHKE JIOBOJIBHO CYIIECTBEHHYIO
CyMMy JeHer. Eciii OLeHKy 3aKa3bIBacT MOKyNaTelb, TO B CIy4ae HENPABUIBLHON
OLICHKHU K (DMHAHCOBBIM MOTEPSIM MOTYT 100aBUTHCS U APYTUE, HAIPUMEDP HEY0B-
JIETBOPEHHOCTD 3KOJIOTHEMN, KAUECTBOM MOCTPOMKH U T. 1.

UYro kacaercs BTOpOW MpoOIeMbl OLIEHKU HEABUKUMOCTH, TO 3/1€Ch PE3Yib-
TaThl MOTYT OBbITh e1é madeBHee. K npumepy, npu HEOOXOIMMOCTH B3SITh KPEIUT
B 0aHKe BIAJENbIIbl 3a4aCTyl0 CTaparoTCs 3aBBICUTh CTOMMOCTb HEJIBHIKMMOCTH,
YTO B CJIy4a€ HEBO3MOXKHOCTU BO3BpaTa KPEIUTHBIX CPEICTB MOXKET MPUBECTU K
OOJIBIIIUM JI0JITaM M TIOTepe COOCTBEHHOCTH.

Kpome Toro, yMbIIIIEHHOE U3MEHEHUE PE3YNIBTATOB OLIEHKH HEABUKUMOCTH
MOKET MPUBECTH K MpoOjeMaM € 3aKOHOM IO MpUyYMHE OOMaHa MOKymartens, a
TaK>Ke U3-3a pa3Mepa HaJIOrOBbIX TLIATEKEH .

Eme ogHoit mpoOaeMoi npu pacuere CTOMMOCTH HEABMKUMOTO UMYIIIECTBA,
ABJIIETCS TOT (PaKT, YTO MHOT/A, MPU PacuyeTe CTOMMOCTH HEABUKUMOTO UMYIIle-
CTBa OINpEENIeTCs OCTaTOYHAsi CTOMMOCTh 00BbeKTa olleHKU. [Ipu 3TOM, Kak mnpa-

*I'puropsesa B. B. Ouenka o6bextoB Heasmwxumoct. M. : HTHOPA, 2010.
*Jkronomuka HexBrkumoctd / Tog per. A. b. Kpyruk, M. A. TopenGypros. M. : JIarb, 2009.
S Ecumos B. E., MaxosukoBa I'. A., Tepexopa B. B. Onenka 6uzneca. CII6. : [Tutep, 2012.
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BIJIO, UCTIONIb3YETCS 3aTPATHBIA METOJ OIICHKH, B KOTOPOM OCTAaTOYHAsI CTOMMOCTD
HEJBIDKUMOTO MMYIIECTBA OMPEISIACTCS KaK Pa3HUIA MEXTY CTOMMOCTBIO BOC-
CTaHOBJICHUS (3aMEIICHHs) U HaKOIUICHHBIM M3HOCOM. ClenoBaTeNbHO, paccdu-
TaHHAs OCTaTOYHAs CTOMMOCTH KalMMTAJIILHOTO CTPOSHUS HE OYJEeT YIUTHIBAaTh Me-
CTOPACITOJIOKEHUE O0BEKTA OICHKH, PHIHOYHOU KOHBIOHKTYPHI.

TakuMm 00pa3oM, HA CETOAHSIIHUN JIEHb MOSIBISIETCS BCe OoJbInasi HEOOXO-
JUMOCTh B KOMIIETEHTHOW M OOBEKTUBHOM OIICHKE CTOMMOCTH HEIBMKHMOCTH, a
WHCTUTYT OIICHKH COOCTBEHHOCTH €IIIe HE TOJIHOCTHI0 CHOPMHUPOBAH, OTCYTCTBYET
nHpopmarmonHas 6a3a OIEHKH, NMPOPECCHOHANBHAS MOJATOTOBKA OICHIIMKOB B
Poccun eme He qocTUTIa MUPOBOTO YPOBHHL.

O. B. Ky3Henosa,

cmydenmka 2 Kypca
UpIOH (¢p) PIIA Munrocma Poccuu

CepBuryrsl B Poccnu u I'epmaHun: CpaBHUTEJIBLHO-TIPABOBOI AaHAJIN3

B cr. 216 'K P®' «Bemutmsie IpaBa JIMILI, HE SBJISIOIUXCS COOCTBEHHUKAMM
MIPE/ICTABIICH MEPEYCHb OIPAHUYEHHBIX BEIIHBIX MPaB, CYUIECTBYIOUIUX HA TEPPHU-
topun Poccuiickoin denepanuu, a IMEHHO: MPABO MOKU3HEHHOTO HACIETYEMOIO
BJIQJICHUSI 3€MEJIbHBIM YYacTKOM; MPABO MOCTOSIHHOTO (OECCpPOYHOro) MoJib30Ba-
HUA 3€MEJIbHBIM YYaCTKOM; CEPBUTYTHI; MPABO XO3MUCTBEHHOIO BEJACHUS UMYIIle-
CTBOM M MPABO ONEPATUBHOTO YIPaBICHUS.

Takum oOpazom, IEUCTBYOIIEE 3aKOHOAATEIBCTBO BBIJCISET TOJIBKO MSATh
Pa3HOBHUJIHOCTEN OTrpaHUYECHHBIX BEUIHBIX NpaB. IIpakTuka mokaspiBaeT, 4yTO Ha-
CTOSIIIAs KIacCU(pUKALMS HE BCEr/la MOXKET YJOBJIETBOPUThH MPABOBbIE MOTPEOHO-
CTH COBPEMEHHOI0 OOLIECTBA B YCIOBUAX PA3BUTHSI UMYILIECTBEHHBIX OTHOLIEHUH.
Emé pumckoe mpaBo BKJIHOYANO B ceOs Oosiee MIMPOKHI Kpyr MPaBOBBIX KOHCT-
PYKLMH, CBSI3aHHBIX C IPABOM Ha Yy>KH€ BEIIM: CEPBUTYT, Y3y(PpPYKT (IIpaBo MoJIb-
30BaHMS YyKOW HE MOTPeOIsieMOil BEUIbIO U U3BJICUEHUE U3 HEe JOXO/0B), XaOu-
Tauo (MpaBo MOKU3HEHHOTO MPOXKUBAHUS B UY>KOM IMOMEILEHUU WU JIOME), Y3yC
(TIpaBO MOJIL30BAHUSI BEIILIO 0€3 U3BJICUEHHUS II0A0B), SMPUTEB3UC (MPABO MOJb-
30BaHMS YYKMM 3€MEJbHBIM YYaCTKOM B LEJISAX CENbCKOXO03IUCTBEHHONW 00paboT-
KH) ¥ cynepduImii (IpaBo HMETh CTPOCHHS Ha TyKOM 3eMEIbHOM ydacTKe) .

B nencrByromem ['paxxnanckom kogekce PO yrnmomuHarOTCA UL OTAEb-
HbIe cTaTb O cepBuUtTyTe (CT. 274 — 277, 552, 1137 'K P®). 3eMenbHbIi KOAECKC

! 'paxmancknii koxexe Poccniickoit ®enepammu. Yacts mepast : dexep. 3akoH or 30 HosOpst 1994 r.
Ne 51-®3 (pen. ot 05.05 2014) // C3 PD. 1994. Cr. 216.

% Adanacbes 1. B. CepBHTYT B CHCTEME OrDaHMYEHHBIX BEILIHBIX IpaB // AKTyalbHbIE IPOGIEMBI POC-
cutickoro mpasa. 2013. Ne 7. C. 831.
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P®°® conepxut Tpu crathi (cT. 23, 41, 48 3K P®d), MOCBSIIEHHBIEC CEPBUTYTHHIM
IPABOOTHOIICHUSIM, 0CO00€ MECTO B KOTOPBIX OTBOAUTCS ITyOJTUYHOMY CEPBUTYTY.

OpnHako poccHiiCKOe 3aKOHOATENBCTBO HE CTOUT HA MECTE, M Ha CErOHSII-
HUH TeHp paspaboran 3akoHompoekT Ne 47538-6%, B koTopoM 0co6oe BHHMaHHME
YAEJIEHO ONTUMU3ALMKN CUCTEMBI BEIIHBIX MpaB. BMECTO M3BECTHBIX ISITH BHUIIOB
OrpaHUYeHHBIX BeUIHBIX MpaB (cT. 216 'K PD) 3akOHONPOEKT 3aKperuisieT uX BO-
CEMb Pa3HOBUIHOCTEW, & UMEHHO:

® [IPaBO MOCTOSIHHOTO BJIAJICHUA U MOJIb30BAHUS 36MEJIbHBIM YUaCTKOM;

® [IPaBO 3aCTPOUKH 3EMEIBHOTO Y4aCTKA;

® CEpBHUTYT;

® [IPaBO JMYHOTO MOJIb30BAHMUS;

® UIOTEKa;

® [paBO NMPUOOPETEHUS YYKON HEABMIKMMOM BEIlIH;

® [pPaBO BEIIHOM BbIIAYU;

® [IPaBO ONEPATUBHOIO YIPABJICHHUS UMYIIECTBOM, OTHOCSIIMMCS K TOCY-
JApCTBEHHOM WJIM MYHUIIMTIATLHON COOCTBEHHOCTH.

B 3akoHOnpoeKkTe cepBUTYyTaM MOCBSAIICHA Lenas IaBa, BKIKYAOMAs 1Ba
naparpada u 11 crareil. B yacTHOCTH, 11O CEPBUTYTOM B 3aKOHONPOEKTE MOHUMa-
€TCs IPAaBO OTPAHUYECHHOIO MOJIb30BAHUS 3€MEJIbHBIM YYaCTKOM, 3JaHUEM WIIU CO-
OpY>KEHHEM (CIIy>Kalllel BElIb0) YNPAaBOMOYEHHBIM JIMLOM ISl OCYIIECTBICHHMS
NPUHAAJIEKAIIET0 ATOMY JIMIy NpaBa COOCTBEHHOCTH HA 3€MEJbHBIM YYacTOK,
3/JaHUE WIA COOPYKEHUE, B TOM YUCIIE HE3aBEPILIEHHOE CTPOUTENHLCTBOM (TOCIO-
CTBYIOIIYIO BEIllb), €CJIU HUCIOIb30BAHNUE TAKOTO 3€MEJIbHOTO YYacTKa, 3AaHUs WU
COOPY’KEHHUS IO HA3HAYECHHUIO HEBO3MOXHO O€3 yCTaHOBJEHHUs cepBuUTyTa (1. 1
ct. 301).

B cratee 301.1. 3akoHOIIpOEKTa BBOJASITCA HOBBIE JJISI COBPEMEHHOIO POC-
CUICKOIO 3aKOHOJATENIbCTBA MOHATUS «IOJOKUTEIbHBIA CEPBUTYT» U «OTpHULA-
TEJIbHBIM CEpBUTYT». [10A «MOJOKUTETBHBIM CEPBUTYTOM» IMOHUMAETCS IMPABO
COOCTBEHHMKA IOCIOJICTBYIOILIEH BEIIM CAMOCTOSITENIBHO MOJIb30BAThCS CITyXKallei
BEIbI0, «OTPULIATENLHBINA CEPBUTYT» 3aMpeliaeT COOCTBEHHUKY CIIyXalleil Belu
MOJIb30BAThCS TAKOM BEIIBIO ONPEIeIEHHBIM 00pa3oM.

3 3emenbHBI Koneke Poccuiickoit Meneparmn : denep. 3akoH ot 25 oktsaops 2001 . Ne 131-D3 : pex. ot
29.12.2012 // C3 P®. 2001.

*O BHECEHHH M3MEHEHHH B 4aCTH MEPBYIO, BTOPYIO, TPETBIO H Y4eTBEPTYIO I paxkaaHcKoro Koaekca Poc-
cuiickoit ®@enepaliuu, a Takke B OTJEJIbHBIE 3aKOHOAATeNbHbIE akThl Poccuiickoin deaepanuu : NpoeKkT
®denepanbHoro 3akona // Poccuiickas razera. 2012. 7 ¢heBpais.
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["opa3no Oosiblliee BHUMAaHUE yNIEJIEHO CEPBUTYTHOMY IPaBY B 3apyOEKHBIX
npasonopsaakax. B wactHoctn, B [ epmanckom I 'paxkaanckom YJIO)KCHI/II/IS JaHHOMY
MHCTUTYTY MOCBSILIEH LENbIA pa3aen, COACP AUl TPHU TJIaBbl:

1. 3emenbHsbli cepButyT (§ 1018 — § 1029);

2. Y3yppykr (§ 1030 — § 1089);

3. OrpannueHHsbnid auanbii cepButyT (§ 1090 — § 1092).

Takas ctpykrypa paznena ['paxaanckoro ynoxeHus: ['epMaHnu CBUAECTEb-
CTBYET O TOM, YTO B TE€PMAHCKOM IpaBe y3y(QPYKT SABISAECTCA Pa3HOBHIHOCTBIO CEP-
Buryta. Kak ormeuaer I'. C. Maraxs’, B HEKOTOPBIX APYIUX CTpaHax, HaAIIpUMep,
B0 Opannuu u Urtanmuu y3yQpyKkT sBiseTcs 0COOBIM, CAMOCTOSITEIFHBIM BEITHBIM
MIPaBOM.

[TonsiTue «y3ydpykr» ObUI0 chopmMyIMpoBaHO enie BO BpemeHa /[peBHero
Puma. B gurecrax FOctunuana y3y(pyKT onpeaensics Kak «IpaBo MOJIb30BaThCA
Yy>KMMH BELIAMU U U3BJIEKaTh U3 HUX IUIOJBI C COXPAHEHUEM B LIEJIOCTH CyOCTaH-
MU Bellel». Y3yQppyKT YCTaHABIIMBAETCS B IMOJIb3y KOHKPETHOTO JIMIIA U HE MO-
JKeT OBITh HH OTYY)KIGH, HH [IepPEIaH M0 HACIC/ICTBY .

JeiicTtByronee Poccuiickoe 3aKOHONATENBCTBO HE 3HAKOMO C IOHATHEM
«y3ybpykm». Bmecte ¢ Tem, aBTOpHI mpoekTa ¢eaepanbHoro 3akoHa Ne 47538-6
MpeAJIaraloT BBECTU JaHHBIM TEPMUH B OOUXOJ U BBIIEISAIOT Y3Y(PPYKT U CEPBUTYT
KaK CaMOCTOATEJIbHbIE OTPAHUYEHHbIE BEUTHBIE MTPaBa.

[TomuMoO y3yPpyKTOB K MHCTUTYTY cepBUTYTa I'epMaHCKOE MPaBO OTHOCUT
3€MEJIbHbIE U JINYHBIE CEPBUTYTHI.

Cornacuo § 871 I'T'Y 3eMEIbHBIN cepBUTYT yCTAaHABIMBAETCS 10 COTNIALIEHUIO M
nosiexuT perucrpauuu. C TOYKU 3pEHHUS COJEP KaHMS, BBIACISIIOT CIEAYIOIINE
BU/IbI 3¢MEJIbHBIX CEPBUTYTOB:

— CEpPBUTYTHl Ha HCIOJIb30BAaHUE 3E€MEJIbHOTO y4acTKa (Hampumep, MpaBo
MPOX0/ia, IPABO Ha BBIMAC CKOTA, MPOKJIAJKa TPyOOIpPOBOJAA Yepe3 3eMENbHbIN
y4acToK);

— CEpBUTYTHI Ha YCTAHOBJIEHUE 3arpeTa (3ampeT Ha CTPOUTENIHCTBO OTEIb-
HBIX MPEANPUITHI HAa 3€MEJbHOM YYacTKe, HalmpuMep, aBTO3alpaBOYHBIX CTaH-
[IUI; 3aMpeT NpoJaBaTh OyTHIIIOYHOE MUBO HA 3€MEIBLHOM YYacTKe U T. J1.)

— MCKIIIOUeHne OCYIIECTBICHHS TIpaBa, KOTOPOE CIEIYEeT U3 MpaBa COOCTBEH-
HOCTH Ha OOpPEMEHEHHBIN 3eMeNbHBI y4acTOK B OTHOLUIEHUHU TOCHOJCTBYIOIIETO

*Tepmanckoe I'paxianckoe Yioxenne (Borgerliches Gesetzbuch), 1896. URL : http://www.gesetze-im-
internet.de/bgb/ (nara oopamenus: 12.01.2015).

® AKTyaJIBHBIC IPOBIEMBI COBPEMEHHOTO IPaBa B HAYYHBIX HCCIICIOBAHMSAX MOJOIBIX YUCHBIX-OPHCTOB
MaTepuajbl Hayd-lpakT. KoHG. acnupaHToB M couckatened (Mocksa, 24 amnpens 2014 roga) / PITA
Mumnrocta Poccun, 2014. C. 78.

" Peokuk A. B. WHcTuTyT y3yppyKTa B rpakJaHCKOM IpaBe: HCTOPUSA U COBPEMEHHOCTD // «UepHbIe JbI-
pBI» B poccuiickoM 3akoHomaTeascTBe. 2011. Ne 5. C. 44,
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3€MEIBHOTO y4acTKa (HapUMeEp, B CIy4ae BO3ACHUCTBHS C COCENHETO 3EMEIBHOIO
y4acTKa COIIACHO § 906 [T'VY).

Bropoii nyHKT naHHOU KiaccuduKanuy CBUACTEIBCTBYET O HATUYUU B Tep-
MAaHCKOM IIpaBe€ TaKOW KOPUANYECKONW KOHCTPYKIHH KaK «OTPHULIATENIbHBIN CEPBHU-
TyT». B POCCHMICKOM 3aKOHOJATENBCTBE POJIb OTPULIATENBHBIX CEPBUTYTOB, IO
BCEW BUIMMOCTH, BBIIOJIHAIOT HOPMBI OOLIEr0 3ampera, KOTOpPhIE COIEpKaTcs B
IrpajiOCTPOUTENBHBIX PEIVIAMEHTAax, 3KOJOTMYECKUX, CAHUTAPHO-TUTHEHUYECKUX,
CTPOUTEIIBHBIX, MPOTUBOINOKAPHBIX U UHBIX ITPABWJIAX U HOPMATHUBax. TeM He Me-
HEe, BO3MOXKHOCTh YCTaHOBJICHUSI OTPUIIATENILHOTO CEPBUTYTA B 3apyOEKHBIX Ipa-
BOIOPSIKaX CIIOCOOCTBYeT 00Jiee MOTHOM 3aluTe paB COOCTBEHHUKA HEIIBIKH-
Mot Bemu. Kak ormeuaet E. A. Manbko, cyieOHasi mpakTUKa, B CBSI3U C OTCYTCT-
BHEM B 3aKOHOJATEIBCTBE MPAMOr0 YKa3aHUs Ha BO3MOXHOCTb YCTAHOBJIEHUS OT-
pPHULIATENIBHBIX CEPBUTYTOB, KpalHE CKYIIA M Yallle BCEro UIET IO IyTH OTKa3a Irpa-
JKJaHaM B 3alIUTE HUX IPaB, KPOME CIy4aeB, KOTJA HCIOJIb30BAaHUE HEABUKUMOU
BEII[M CTAHOBHTCS COBCEM HEBO3MOYKHBIM HITH CYIIECTBEHHO 3aTPYAHEHO .

B repmaHCKOM mIpaBe BBIIEISAIOT TAKXKE 3€MENbHBIE CEPBUTYTHI, OTPAHUYH-
BaloIlMe CBOOOY KOHKYPEHIIMH (HapUMep, 3alpeT Ha CTPOUTENBCTBO U SKCILTya-
TalMI0 MPOMBIIIIEHHBIX NPEANPUATANA B LEIOM WM KOHKPETHOTO MPEINpPUATHS
Ha 3€MEJbHOM YYacTKe, ONpeaesIeHHbIM 00pa3oM CBSI3aHHBINA C MPUOOpETEHUEM
TOBApOB M YCIIYT M3 KOHKPETHOTO MCTOYHMKA) .

OT 3eMeNbHOrO0 CEpBUTYTAa OTPAHWYCHHBIA JIMYHBIA CEPBUTYT OTIMYAETCS
TE€M, YTO JAHHOE NPABO CIYKUT K BBITOJIE KOHKPETHOI'O JIMIA, a HE 3€MEJIbHOU
cooctBeHHoctu (§ 1090 m. 1 TTY). Takoit cepBUTYT HE TIEpeAaeTCs MO HACIEICTBY
W HE moJiexuT apyrou nepenaye (§ 1092 a63. 1 I'TY). B kauecTBe npumepa Mox-
HO Ha3BaTh MPABO Ha J100BIYY T'PaBHs U MECKa, JOObIYY BOJIbI, TPABO MOJIb30BAHUS
KuiibIM niomerenneM (§ 1093 I'TY).

Poccniickoe rpak1aHCKOE 3aKOHOAATENBCTBO HAIPSAMYIO HE pa3rpaHU4YMBa-
€T BEIHbIC WU JIMYHBIE CEPBUTYTHI. BMECTE C Te€M, TEPMHH <«JIMYHBIA CEPBUTYT»
BCTpPEYAETCs] B HEKOTOPBIX paboTax pOCCHMCKUX LMUBHIMCTOB. Tak, Maneuna M.
otMmeuaet, 4to B cT. 1137 I'K P®, ct. 33 )KK P® npegycMoTpeH JIMUHBIN Tpago-
CTPOUTENIbHBI CEPBUTYT, KOTOPBIA O3HAYAET MPABO OTKA30MOJYdaTENs IMOJb30-
BaTbCsl 3JJaHUEM (COOPY>KEHHEM) B II€JIOM WJIM B YACTH, MOJYYEHHBIM OT HaCJel-
HUKa B CWJy 3aBELIAHMs Ha MEPUOJ >KU3HM OTKA30MOJydaTess WM Ha WHOU

® COBCTBEHHHK 3eMENBHOr0 y4acTKa He MOYKET BOCIIPETHTh HPOHHKHOBEHHs K HEMy C JPYTOro ydacTka
ra3oB, IapoB, 3amaxa, AbIMa, KOIOTH, TeIlIa, IIYMOB COTPSCEHHS M MHBIX MOJO0OHBIX BO3IEHCTBUH, €CIIU
OHM HE BIIUSIOT WJIM HE3HAYUTEIHHO BIUSIOT HA UCIIONIb30BaHue ydacTka. (Cm.: § 906 I'TY).

®Mansko E. A. Peanbnprii CEpBUTYT: COJIep)KaHUe, OCHOBAHWSI BO3HUKHOBEHHS | npekparienus // [IpaBo
u nonutuka. 2008. Ne 10 (106). C. 2484.

0 Zeising Jurg. BGB — Sachenrecht (Grundzsge). University of Cooperative Education Darmstadt
&Ventus Publishing ApS. 2010. S. 47.
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cpok™'. MHOTHE IOpHCTBI Pa3ACIAIOT TOUKY 3PEHHS O TOM, 4TO TIPAaBO OTK30MONIY-
yaTess SIBISETCS CEPBUTYTOM, XOTS CaM TEPMHMH «CEPBHUTYT» B 3THX CTaTbsIX HE
HCIIOJIB3YyETCS.

B mocnennee BpeMs B LMBUIMCTAYECKOM JMTEPATYype BCE Halle MOYKHO
BCTPETUTh KPUTHUKY CYLIECTBYIOIIEH CHCTEMBI IIPaB, PETYJHPYIOIIHUX COCEICKHE
OTHOLIEHUS — OTHOUIEHUSI COOCTBEHHUKOB HEJIBUKUMBIX UMYyIlecTB. HeCOMHEHHO,
TaKOW MPaBOBOM MHCTUTYT KaK «CEPBUTYT» TpeOyeT O0bIIero BHUMAHUS CO CTO-
POHBI POCCHMCKOTO 3aKOHOJATENbCTBA. TE€OPETHKM IMPENyCMAaTPUBAIOT BO3MOXK-
HOCTb BBEJCHHUs B [ pakTaHCKMH KOJEKC LIEJION IJIABBI, IMOCBSALICHHOW ITaHHOMY
MHCTHUTYTY, 4TO, O€3YCIOBHO, MO3BOJMIO OBl YCTPAaHUTh MHOTHE MPOOEINbI B 1aH-
HOM cepe nmpaBoBbiX oTHOWIEHUH. Kak otMeuaer Emenbkuna U. A" 3aKOHOIIPO-
€KT HE JIMIIEH HEKOTOPBIX HEJOCTAaTKOB. B 4acTHOCTH, 3aKOHOIIPOEKT UCXOAUT W3
KOHCTPYKIIMM BEIIHOI'O CEPBUTYTA, HE YIIOMHHAET O BO3MOKHOCTH YCTaHOBJICHUS
M3BECTHOIO €€ C PUMCKOTO MpaBa U MHOTUM 3apyOeKHBbIM MPaBONOPSIKAM JIHY-
HOro cepButTyTa. OIHAaKO, KaK BUIUTCS, IPUHATHAE TAHHOTO 3aKOHOIIPOEKTA MOKET
CTaTh CYIIECTBEHHOW BEXOW HA MYTH K ONTHMM3alMM CHCTEMBI BEIIHBIX IIPAaB.
CepButyTtHOE npaBo B Poccuiickoit denepanuy B HACTOSIIEE BPEMS IEPEKUBAET
AIIOXY CBOETO BO3POXKJACHUA. TeM HE MEHee IPaBOBOE PETYIMPOBAHUE CEPBUTYT-
HBIX OTHOILIIEHHM B paMKax | paknanckoro konekca Poccniickont denepannu sABIIS-
€TCs SIBHO HEIOCTATOYHBIM, B CBA3U C YEM JAXKE 3aKPEIUICHHBIE 3aKOHOJATEIBHO
CEpPBUTYTHBIE OTHOLICHUS NTOKA HE MOJYYHIIA JOJKHOTO PACTIPOCTPAHEHHUS.

K. H. JlazapeBa,

cmyoenmka 5 Kypca
FOpuouuecrkozo uncmumyma
Braoumupckoeo cocyoapcmeennozo
YVHUBepcumema

um. A. I'. u H. I'. Cmonemogvix

HecocTosiTeqabHOCTH (0AHKPOTCTBO) 3aCTPOMIIUKA

[TaccuBHast MO3UIIUS TOCYAAPCTBA B PEIICHUHN KUJTUITHBIX MPOOIeM IpUBeIia
K PacrpoCTpaHEHUIO CTPOUTEIHLCTBA MHOTOKBAPTUPHBIX JTOMOB Ha JIOJICBBIX Haya-
J1aX, KOTOpOEe HE BCErjia MPUBOJUT K JKeJIaeMbIM pe3ysibrataM. OaHON U3 NMPUYKH
TaKoro «(puHaja» 4acTo ABISIETCS 0OBSABICHUE 0AaHKPOTOM 3aCTPOMIIMKA, OCYIIE-
CTBJISIFOIIETO CTPOUTENILCTBO. YUYACTHUKU JOJEBOTO CTPOUTEIHCTBA, KAK MOKA3bI-
BaeT MpaKTHWKa, HEPEJIKO OKAa3hIBAIOTCS 0€3 HajJIeKalell MpaBOBOM 3aIlUTHl U
CTpaat0T OT JACHCTBUI HETOOPOCOBECTHBIX 3aCTPOMIIMKOB. Eciau kpymHbIE KOM-

' Manenna M. OOpeMeHeHHe YaCTHBIM WIH MyOJIMYHBIM CEPBUTYTOM 31aHUI U coopyxeHui // X0o3shcT-
Bo 1 npaso. 2006. Ne 7. C. 106.

2 Emenbxuna W. A. Besie npaBa B NpoekTe u3mMeHeHui I'paxknanckoro konaekca Poccuiickoit denepa-
uuu // Tpaxnanckoe npaso. 2011. Ne 1. C. 34.
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MaHUM, TOJKHUKOM KOTOPBIX SIBJISIETCS 3aCTPOMIIMK, MOTYT HAWTH MHCTPYMEHTHI
PECTPYKTYPHU3aIMKA BO3HUKIICH HEIIATEKECTIOCOOHOCTH, TO TpaKJaHaM CIIOKHEE
yperyJIupoBaTh CBOM (pmHAHCOBBIE OTHOMICHHSI. Oc000 OCTpO ATa mMpobdiiemMa BCTa-
€T TOTJIa, KOTJja HeIJIaTEeKEeCIIOCOOHOCTh 3aCTPOMIIMKA MEPEXOAUT U3 BPEMEHHOMN
B JIOJITOCPOYHYIO U MIPUBOJUT B UTOTE K OOBSBIICHUIO €T0 OAHKPOTOM.

[IpoOnemsbl, BO3HMKaOIMUE B chepe J0JIEBOTO CTPOUTENHCTBA, MOTYYaAOT
cerofHsi HeObIBaJblii pa3max. Kak MmokaspiBaeT MpakTUKa, YYACTHUKHU JIOJIEBOTO
CTPOUTEIHCTBA HE TMOTYyYalOT KOMIIEHCAIMU CBOMX BKJIA/IOB, U YacTO IO MPUYHHE
TOTO, YTO HE MOTYT OBITb MPU3HAHBI KPEIUTOPAMHU, MOCKOJIbKY BHOCHIM JCHEX-
HbIE CPEJICTBA HE HANIPSIMYIO 3aCTPOUIIIMKY, a Yepe3 MOCPEAHUUECKUE (PUPMBI.

C yueTroMm BaKHOCTU OO€CIeYeHUs KOHCTUTYLIMOHHOTO MpaBa Ha >KUJIUIIE U
COI[MAILHOM 3HAYMMOCTH MPOOJIeM, BOSHUKAIOUIUX B IaHHOU cdepe, B OCTIETHUE
rojibl HEMajao yCUJIUN OBLJIO HAIMpaBJIEHO TOCYAapCTBOM Ha YIOPSAOYUBAHUE OT-
HOIIEHUN B cdepe CTPOUTEILCTBA JKWJIbSl YEPE3 COBEPILICHCTBOBAHUE 3aKOHOJA-
TEJIBHOTO peryaupoBaHusi. OOUIEU3BECTHO, YTO MPOOJIEMBI Y IOIBIIMKOB MOTYT
BO3HUKHYTh Ha BCEX ATallax B3aMMOOTHOIICHHM C 3aCTPOMIIMKOM, Ha4YMHasi OT
o(OpMIJICHUSI IOTOBOPHBIX OTHOIIEHUN M 3aKaHUYMBAasi perucTpalyei mpaB Ha He-
JBH>KMMOE UMYIIIECTBO, €CJIM OHO B UTOTE OBLIIO TIEPEAAHO.

[Tox HecocTOATENHHOCTHIO (OAHKPOTCTBOM) TOHHMMAETCS MpPU3HAHHAS ap-
OUTPAXKHBIM CYJIOM HECIIOCOOHOCTH JIOJDKHUKA B TIOJIHOM 00BEME YIOBJIETBOPUTH
TpeOOBaHUS KPEIUTOPOB IO JIEHEKHBIM 0053aTeNIbCTBAM U (WJIM) UCTIOJHUTH 00s5-
3aHHOCTB II0 yIUIaTe OOS3aTeIbHBIX ILIATeXKeH . JJaHHOE MOHSATHE ONpPENeNsIeTcs
MyTeM yKa3aHUs Ha €ro CyIIECTBEHHBbIE YepThl. BO-TIEPBBIX, 3TO HECTIOCOOHOCTH
JOJDKHUKA yIOBJIETBOPUTH TPEOOBAHMS KPEIUTOPOB MO JACHEKHBIM O0S3aTEIbCT-
BaM, T. €. pPaCCUMTAThCS MO JOJTraM CO BCEMHU KpeauTopamu. Bo-BTOpBIX, 3TO He-
CIIOCOOHOCTh JIOJDKHHMKA YIUIATUThH O0s3aTeNbHbIC TUIaTEKU B OIOKET U BO BHE-
Oro/KeTHbIE (OHABI. B-TpeTbUX, COCTOSHUE HEIIATeKECIIOCOOHOCTU JOJIKHUKA
TpaHcopMHUpyETCS B HECOCTOSTEILHOCTh TOJIBKO MOCJE TOT0, KaK apOUTpaKHBIN
CyJl KOHCTAaTUPYET HATMYKME TPU3HAKOB €0 HEIJIaTEKECIIOCOOHOCTH, SIBJISFOIIUXCS
JOCTATOYHBIM OCHOBAHHEM JJISl IPUMEHEHHS K HEMY IIPOLEAYP OaHKPOTCTBA.

[IpaBuna maparpada 7 ri. IX 3akoHa 0 GaHKPOTCTBE OMPENETSIOT 0COOEH-
HOCTH OaHKPOTCTBA 3aCTPOMIIMKOB, MPHUBJICKABIIUX CPEACTBA TrpaxkaaH s (u-
HAHCHUPOBAHUSI CTPOUTEIHCTBA MHOTOKBAPTUPHBIX JOMOB. Takue OCOOCHHOCTH
TaK)Ke MPUMEHSIIOTCS K OpTraHU3aIMsIM, UCTIOJIB3YIOIIUM Pa3IHYHbIE CITIOCOOBI TIPU-
BJICUEHUSI CPEJICTB TPAXKJIaH, B TOM YHUCJIE HE MPEAYCMOTPEHHbIE 3AKOHOM O J0Jie-
BOM CTPOUTEINBCTBE (3aKIIOUYECHHUE MPEABAPUTEIBHBIX T0TOBOPOB, IOTOBOPOB UHBE-
CTUPOBAHMsI, BHECEHNE BKJIQJIOB B YCTaBHBIC KaNUTaIbl U (DOHMBI 3aCTPOMUIIIMKOB,
BbIJIaya BeKceseH u ap.).

B cr. 201.2 3akoHa 0 HECOCTOSATEIBLHOCTH ONPEAECIEHUS JIUL], yYaCTBYIOLIUX
B JieJie 0 OAHKPOTCTBE 3aCTPOMIIMKOB, PACIIMPEH MPEAYCMOTPEHHBIN cTaThel 34

' O necocrosrenbHOCTH (GaHKPOTCTBE) @ (hesmep. 3aKoH oT 26.10.2002 Ne 127-03 // C3 PD. 2002. Ne 43.
Cr. 4190.

? Kupuinossix A. A. BaHKPOTCTBO 3aCTPOMIIMKOB ¥ 3allHTa PAB YYACTHHKOB JOJEBOTO CTPOMTETHCTBA
// BecTHuk apOuTpaxcHou npakTtuku. 2011. Ne 5.
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3aKoHa MepeyeHb JIML, YYaCTBYIOIIUX B JIeJie O OAHKPOTCTBE 32 CUET, BO-NIEPBBIX,
YYaCTHUKOB CTPOUTENIHCTBA, UMEIOIIMX TPEOOBAHUS O Mepeaaye >KUIIbIX MoMelle-
HUM, ¥, BO-BTOPBIX, YIIOJHOMOYEHHOTO OpraHa UCIOJIHUTEIBHON BIIaCTH CyObEKTa
P®, ocymecTBasIONMEro KOHTPOIb U HAA30p B 00JaCTU JOJIEBOTO CTPOUTEIHCTBA
MHOTOKBapPTHPHBIX IOMOB ¥ (HJIN) HHBIX 0OBEKTOB HEABMKMMOCTH Ha TEPPUTOPUHU
OCYILIECTBJIEHUS JAHHOTO CTPOUTEIHCTBA.

B cr. 201.4 onpeneneHbl 0COOCHHOCTH TPEIBSIBICHUS YIaCTHUKAMU CTPOHU-
TEIbCTBA TPEOOBaHUM MPU OAHKPOTCTBE 3aCTPOUIINKA U UX PACCMOTpPEHUS apOUT-
pakHbIM cyZioM. B kadecTBe Takoi 0COOEHHOCTH B M. 1 CTaThU YCTAaHOBIIEHO, YTO C
JIaThl BHIHECEHUS apOUTPAKHBIM CYJIOM OMpEEiIeHUsI O BBEJICHUU HAOIOJACHUS B
OTHOULIECHUU 3aCTPOMIIMKA, B XOJ€ MPOBEACHUS HAOJIONCHUS U BCEX MOCIETYIO-
IIUX MPOLEAYP, IPUMEHSIEMBIX B JeJie 0 OAHKPOTCTBE 3aCTPOMIINKA, TPEOOBAHHUS O
nepeaaye KUablX MOMENIEHUH 1 (MIIM) ACHEKHbIE TPEOOBAHMS YYACTHUKOB CTPOU-
TEJIbCTBA (32 UCKIIOUEHUEM TPEOOBaHUM B OTHOLICHUM TEKYIIUX TUIATEXE) MOTYT
OBITh MPEIBSABICHBI K 3aCTPOMIIMKY TOJIBKO B paMKax JieJa o OaHKpPOTCTBE 3a-
CTpOMIIMKa ¢ COOJIIOJIEHNEM YyCTaHOBJIEHHOro maparpadgom 7 ri. X 3akoHa mo-
pAaKa MpeAbsBICHUS TPEOOBAHUM K 3aCTPOMIIMKY.

Cr. 201.3 3akona, onpenensis 0COOCHHOCTH NMPUMEHEHUS Mep o oOecrieue-
HUIO TpeOOBaHUN KPEIUTOPOB M MHTEPECOB JOHKHHUKA, MPEAYCMATPUBAET U PET-
JAMEHTUPYET BO3MOXXHOCTb MPUHSITHS apOUTPaXKHBIM CYJIOM JIOMOJHUTEIbHBIX
(IOTIOJIHUTENBHBIX MO OTHOMIEHUIO K npeaycMoTpeHHbIM AIIK P® u 3akonom o
OaHKPOTCTBE) MEp MO 00ECIICUCHHUIO TPEOOBAHUI KPEIUTOPOB U UHTEPECOB JTOJIK-
HUKa (00eCIIeUUTEIIbHBIX MEP ).

B cootBerctBuu ¢ 1. 1 c1. 201.3 3akoHa apOUTpaKHBIN Cy[ MO XOATAUCTBY
3asiBUTENS WM MHOTO JIMIA, YYACTBYIOLIErO B Jiele 0 OAHKPOTCTBE 3aCTPOMIIMKA,
BIIpABE MPUHATh TaKUE «JOMOJHUTEIIbHBIC» OOCCICUUTEIIbHBIE MEphI, Kak:
1) 3ampeT Ha 3aKIIOYCHHUE aPEHIONATENIEM JJOTOBOPA apeH bl 3eMEIBHOTO yJacTKa
C IpYTuM JIMLIOM, IOMUMO 3aCTPOMIINKA; 2) 3alpeT Ha TOCYIapCTBEHHYIO PETUCT-
paluIo TaKkoro JOTOBOpa apeH[bl; 3) 3alpeT Ha paclopsKeHUE apeH0AaTeneM
JTAHHBIM 3€MEJIbHBIM YYaCTKOM UHBIM 00pa3oM.

Jist addexTuBHON peanu3anui MEeXaHuW3Ma Iepeiadn OO0bheKTa He3aBep-
[IEHHOTO CTPOUTEIHCTBA KPEAUTOPAM-UHBECTOPAM MPEAYCMOTPEHA BO3MOXKHOCTh
noramenus TpedoBanuii kpeautopoB [ u Il odepenu, a Takke oOs3aHHOCTEH IO
TEKYILIUM IUIaTeKaM TPEThUM JUIIOM. B 1aHHOM cllyyae mpoucXOoAuT 3aMeHa Kpe-
JUTOpA, U K JINITY, ToracuBiieMy TpeboBanus kpeautopoB I u Il ouepenn, a Taxxe
00S13aHHOCTH TIO TEKYIIUM IJIaTeXaM, MEePEXOIUT MPaBO COOTBETCTBYIOIINX Tpe-
OoBaHM K TOJDKHUKY Kak kpenutopa [ ouepenn. B kadectBe TpeTbux JUI] MOTYT
BBICTYIIaTh HE TOJILKO YaCTHBIC JIMIA, HO M OpPraHbl T'OCYJApCTBEHHOW BJaCTU
cyobekToB Poccuiickoit deaepaiiuu 1 MyHHUITUTIATbHBIE 00pa3oBanus. IMEHHO UM
3aKOHOJIATEIBCTBO JOJT0€ BPEMs HE MO3BOJISIIIO BMEIIMBATHCS B OTHOILLICHUS YacT-
HOTO TpaBa, OCHOBaHHbIE HA ABTOHOMUM BOJIM M HE3aBUCHUMOCTU UX YYaCTHHUKOB.
Ota BakHas 3aKOHOJATENIbHAsl HOBEJJIA MMO3BOJISIET 3HAUUTENILHO PACIIUPUTD BapHU-
AHTBI 3alIUTHI ITPAB YYaCTHUKOB J0JIEBOTO CTPOUTENBCTBA, UCXOS U3 MIPUOPUTETA
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oOecrieueHusT UCTIOMHEHUS JTODKHIUKOM OOS3aHHOCTH B HAaType M B 3aBUCHUMOCTH
OT CUTYyaIluu YIPOCTUTH TMOPSIOK TMOTYICHHS KIIBIX TTOMEIICHUH.

Hcxonsa n3 a63. 2 m. 2 ct. 20 3akoHa 00 HIIOTEKE, UIIOTECKOM MOKET OBIThH
0OpeMEHEHO TOJBKO TO, YTO MMEET 3apEruCTPUPOBAHHOE TPABO COOCTBEHHOCTH
JIUIIA, YbH TPaBa OOPEMEHSIOTCS UIOTEKOW, €CIIM HHOE HE MPEeayCMOTpeHo (deme-
palbHBIM 3aKOHOM . CIIeI0BATENBHO, HMEETCS. BO3MOKHOCTh TIPEIyCMOTPETh (he-
JIepaJIbHBIM 3aKOHOM «MHOE». Tak, BUIUTCS HEOOXOIUMOCTh U3IIOXKHUTH 4. 2 CT. 13
00 y4acTHH B JIOJIEBOM CTPOUTENBCTBE B cleaytomiei penakiuu: «2. OObeKT He3a-
BEPIICHHOTO CTPOUTEIHCTBA CUMTACTCS HAXOJAIIMMCS B 3aJI0T€ Y YYaCTHUKOB J10-
JIEBOTO CTPOUTEIHCTBA C MOMEHTA BOSHHUKHOBEHHUS IpaBa COOCTBEHHOCTH Ha JIaH-
HBI 00beKkT». B cT. 69 3akoHa 00 unoreke He0OXO0AMMO BHECTH ab3all B CIEAyIO-
meit penaknun: «MmoTeka Ha 00BEKT HE3aBEPIIICHHOTO CTPOUTEIBCTBA CUNTACTCS
BO3HHKIIICH C MOMEHTA BO3HWKHOBEHHS IpaBa COOCTBEHHOCTH HA JAaHHBIA 00BH-
ekT». [Ipomemypsl TOPTroB Mo peanu3anui 00bEKTOB KOHKYPCHOW MAacCChl, KOTOPHIE
mpeaycMaTpuBaeT 3aKOH O HECOCTOSATEIBLHOCTH, TPEOYIOT HEOOXOAUMOTO COBEP-
IIICHCTBOBAHUSA. BBIIO CIpaBeIMBO OTMEUYCHO, YTO JATBHEHIITYI0O KOPPEKTUPOBKY
3aKOHOJIATEIBCTBA O OAHKPOTCTBE B ATOW YAaCTH CBS3BIBAIOT C 3aKPEIJICHUEM HX
IIPOBEICHIS B YIIEKTPOHHOM (hopme”.

B paccmarpuBaeMoit cutyanuu odpaiieHrue B3bICKaHUs Ha MPEAMET 3aJ10ra,
KOTOPBIM SIBJISIETCS. OOBEKT HEABMXKMMOCTHU, JIMIIATIO Obl MHBIX KPEIUTOPOB 3a-
CTpOMIINKA, UMEIONTUX K HEMY TpeOOBaHHUs MO JOrOBOPAM COUHBECTHUPOBAHUS, HE
TOJIBKO TIOJIYYUTh CBOIO JIOJIIO B TMPaBe HA OOBEKT, HO U JaXKe JCHEKHYIO KOMIICH-
caruio. JleHexXHbIE CPEeICTBa, MOJTYYEHHBIE OT peaiu3allii MpeaMeTa 3ajiora, Mo-
T'YT MOJTHOCTHIO YIUTH Ha TOTallleHne TpeOoBaHU 3amorojepskareis. B Takom ciy-
yae KpeIUTOPHI-MHBECTOPHI OCTAIOTCS HEYIOBJICTBOPEHHBIMU M, COOTBETCTBEHHO,
yTPAauyuBalOT TPABO HAa 3alUTy CBOMX HHTEpecoB. Iy paspernieHus Takod mpo-
OJIeMbI, YIUTBIBasi CTOJKHOBEHHE PA3IMYHBIX TI0O CBOUM OCHOBAHUSM IMPHUTA3AHHM
Ha HE3aBEPIICHHBIA CTPOUTEILCTBOM OOBEKT, 3aKOHOJATENIO TPEOOBAIOCh HAUTH
OaJlaHC MHTEPECOB MEXKTY 3aJJOTOBBIMHU KPEAUTOPAMHU U KPEAUTOPAMU - YUaCTHHU-
KaMH J0JICBOTO CTPOHTEIBCTBA . B IEPBYIO 0Yepeb 9TOT OaTaHC HOIDKEH YPABHO-
BEIIMBATh pa3Mep MX (PUHAHCOBBIX TpeboBaHMil. COOTHOIIEHHUE, TPEITIOKEHHOE
3aKoHOJaTeIeM, npeaycMmarpuBaeT 65% CpencTB, BBIPYUYEHHBIX OT pean3alluu
peaMeTa 3aj0ra, HalpaBisITh Ha TOTalieHue TpeOOBAaHWUN 3aJIOTOBBIX KPEAUTO-
poB, a 25% — rpaxkiaH — y4aCTHUKOB CTPOUTENbCTBA. Eciu TpeOGoBaHUs K JTOTIK-
HUKY CO CTOPOHBI 3AJIOTOBBIX KPEAUTOPOB OTCYTCTBYIOT, TO pa3Mep CPEICTB, MOJ-
JeXalux rnepeiaye MHBECTUIMOHHBIM KpeauTopam, coctapiisgeT 85%. OcTrapine-
Csl CYMMBI BKJIIOUYAIOTCSI B KOHKYpCHYI0 Maccy (cT. 201.15 3akona).

%06 wumoteke (3anore HemBIKMMOCTH) @ derep. 3akoH oT 16.07.1998 Ne 102-®3 // C3 Pd. Ne 29.
Cr. 3400.

*ummapesa T. IT. CoBepIICHCTBOBAHNIE 3aKOHOAATEIECTBA O HECOCTOSTENBHOCTH (GaHKpoTcTBe) // 3a-
KOHbI Poccuu: onbiT, aHanus, npaktuka. 2013. Ne 7.

5HaTapI/ch J. M. BaukpoTcTBO 3acTpoiiiiuka. [loaeBoe cTpouTeascTBO. IIpaBo u peanuu // BrojuereHb
HOTapuanbHOM npakTuku. Ne 4. 2014,
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[IpuBrieueHne CpeacTB rpaxaaH A CTPOUTEIHLCTBA MHOTOKBAPTUPHBIX J0-
MOB M HEBBITIOJTHEHUE CBOUX 00s13aTEILCTB 3aCTPOUIITUKAMH - OJTHA M3 CAMBIX 3Ha-
YUMBIX COIMATbHO-?KOHOMUYECKUX MPOOJIEM B HACTOSIIEE BpEMs; JaHHAs Mpo-
OyiemMa ycyryOmsieTcss TeM, 9TO CXEMbI MPUBIICYEHUS CPEICTB (PHU3NUSCKUX JIUIT 3a-
CTpPOMIIIMKAMH HE BCErJa IMO3BOJISIIOT rpaxKJaHaM J0Ka3aTh CBOM IIpaBa Ha IMONY-
YEHUE JKUJIBIX MOMEIICHUH, a TakKe B XOJIe 0aHKPOTCTBA TaKMX 3aCTPOMIIMKOB
MPOUCXOIUT «PacTaCKMBAHUE» HMMYIIECTBA U UMYILICCTBCHHBIX MPaB, B KOTOPHIC
BJIOYKEHBI CPEJICTBA «IOJIBITUKOBY.

B nensx obecrnieueHus: MHTEPECOB YUYaCTHUKOB JIOJICBOTO CTPOUTENIbCTBA 3a-
KOHOJIaTeJIb MPEAYCMOTPE B KAUYECTBE OJHOTO M3 CIIOCOOOB 0OECIICUeHUs UCTIOJI-
HEHUsI 0053aTeNIbCTB UMOTEKYy. OUeHbh YacTO CTPOUTEIHLCTBO HE 3aBeplIaeTcs Iie-
penayeil COOTBETCTBYIONIUX KBAPTUP YUAaCTHUKAM JIOJIEBOTO CTPOUTENIHCTBA B CBSI-
3 C HECOCTOSTEIILHOCTBIO 3acCTpouiuka. B Takom ciydyae MOMEHT BO3HHUKHOBE-
HUSI UTIOTEKU HAa OOBEKT HE3aBEPIICHHOTO CTPOUTENILCTBA UMEET BAXKHOE MPaKTH-
YECKO€ 3HAUYCHHME, IOCKOJIbKY BIIMSET Ha OMNPENENICHHE CcTaryca KpeauTOpOB-
JTOJIBIIIMKOB B MpoLeIypax 6aHKpOTCTBa6.

[Tonaraem, 4To, MOCKOJIbKY MEPBOHAYAIILHOE MPABO COOCTBEHHOCTH HA 00b-
€KT HE3aBEPIICHHOTO CTPOUTENILCTBA BO3HUKAET /10 TOCYJApPCTBEHHOU peructpa-
1M (B MOMEHT CO3JIaHHMsl CaMOro OOBEKTa), MIOTeKa OOBEKTa HEe3aBEPIICHHOIO
CTPOMTENIHLCTBA BO3HHKAET C MOMEHTAa BO3HUKHOBCHHS IIpaBa COOCTBEHHOCTH Ha
Takol 00BEKT (¢ MOMEHTa ero co3fanus). C y4eToM H3JI0KEHHOTO MHEHHSI OTHO-
CUTEJILHO BOMPOCA O BOSHMKHOBEHHHM IIpaBa COOCTBEHHOCTH Ha OOBEKT HE3aBep-
IIICHHOTO CTPOMUTEILCTBA HEOOXOAMMO BHECTH COOTBETCTBYIOIIME M3MCHCHHUS B
3aKOHOJATEILCTBO.

[TomoOHBIN MOAXO0I MO3BOJIUT B MAKCUMAJIBLHOMN CTENEHU 00ECIIEYUTh UHTE-
pechl YYaCTHUKOB JIOJIEBOTO CTPOUTENILCTBA (TaK KaK WUIOTEKa OYy/eT BO3HUKATH
ABTOMATHYECKU, a4 HE «KIaTh» PETrUCTpallUU MpaBa COOCTBEHHOCTH) U YMPOCTUT
JNEATEIbHOCTh 3aCTPOUIIIMKOB.

bankpoTcTBO — MpobieMa He YacTHasl, a OOIIECTBEHHAS U MMyOIMYHbIC UHTE-
pEeChl B €€ PEIICHUH HEPEKO JOJKHBI JIOMUHUPOBATh, YTO HE BCETJa BOCIPUHU-
MaeTcsl COBPEMEHHBIM 3aKOHOJIaTeIIbCTBOM. TeM He MeHee, 0€3 aKTUBHOI'O BMeIlIa-
TEJIbCTBA TOCyAapCTBAa 00ECIICYUTh PYKOHOMHUYECKYIO CTaOWUIIBHOCTH XO3SMCTBYIO-
X CyOBEKTOB, J1a U B IIEJIOM TPAKIAHCKOTO 000pOTa, B ONmKaiiliee Bpems BPsT
JIK BO3MOKHO.

® MaxkoBckast A. A. VoTeka B CHUIy 3aKOHA TIPH JOJEBOM CTPOHTEIbCTBE // X03siicTBO U mpao. 2013.
Ne 9.
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K. B. JlanyTbKoO,

acnupaum 2 200a
FOpuouuecxuii paxynomem BI'Y

Pa3rpaaneHne KaTeropnﬁ «THIIOJIOTHA» U «K.]'laCCI/I(l)I/IKa]_[I/Iﬂ»
B ACHIEKTE I'PakKIaHCKO-TIPAaBOBLIX 10I'0BOPOB

Jluckyccusi 0 pa3srpaHUYEHUN KaTerOPUM «TUIOJIOTUS» U «KJIacCU(PUKALIMS
IPaKIaHCKO-TIPABOBBIX JIOTOBOPOB HEM3MEHHO BO3HUKAET MPH OINPEIEICHUNA MEC-
Ta HOBOM JJOTOBOPHOM KOHCTPYKIIMK B TOW WJIM MHOW MpaBoBoi cucteme. OcoOeH-
HO aKTyaJIeH 3TOT BOIIPOC CTAHOBHUTCS HAa COBPEMEHHOM 3Talle, KOrja ¢ 3arnaja
MPUXOSAT BCE HOBBIE M HOBBIE JIOTOBOPBI, TaKHUE, KaK, HAPUMED, TUCTPUOBIOTOP-
CKUI IOTOBOD.

PetpocrniekTuBa Moka3pIBa€T, YTO OCHOBBI MTPABOBOTO PETYJIUPOBAHUS UMY-
IIECTBEHHBIX OTHOILIEHUHN OBLIM 3aJI0KEHBI elle B TIyOOKOW APEBHOCTH, KaK MPHU-
HATO CUMTaTh, B [[peBHeM Pume. IMeHHO niepy BBIIAIOIIMXCS FOPUCTOB IPUITHCHI-
BaIOT pa3palbOTKy 0a3bl JJIsl MIMPOKOTO CIEKTP, B TOM YUCIIE U COBPEMEHHBIX IO-
HATHUI TpakAaHCKOro mpasa. [[paBoBeAbI-UCTOPUKH OTMEUYAIOT, YTO JOJITOE BPEMS
BEJIUCh B OCHOBHOM HCCJIEJIOBAHUS IO pa3pabOTKe yKe CYIIECTBYIOIINX JOTOBOP-
HbIX KOHCTpyKIui. [locTeneHHo, oJHaKko, TpakIaHCKOE MPABO CTAJIO Pa3BUBAThHCSA
B MPUHIUINHAAILHO HOBBIX cepax. Ha HbIHENTHUN MOMEHT, Mbl HaOJIO/aeM IuIa-
HOMEPHOE Pa3BUTHE TAHHOM OTPACIIU.

[IpuurHa epeMeH KpoeTcs B MOSIBJICHUH HOBBIX, CTAOMIIBHO Pa3BUBAIOIIUX-
csi BUIOB M ()OpM OOIIECTBEHHBIX M AYKOHOMUYECKUX OTHOIIECHUH, YTO BJICUET 3a
co0oil pacimupeHrne MHOrooOpas3usi JOTOBOPHBIX KOHCTPYKIIHM, KOTOPBIE UCIOJIb-
3YIOTCSI B 00513aT€IbCTBEHHBIX OTHOIICHUSIX.

Pacmimpenue 6a3pl 10rOBOPOB CTAHOBUTCS OCOOCHHO aKTyaJbHBIM B YCIO-
BUSX (OPMHUPOBAHUSA M (DYHKIITMOHHPOBAHUS PHIHOYHOW DKOHOMMKH. AHAIIU3 HC-
TOpPUM HAIIET0 PErHoHa OCOOEHHO SIPKO JAEMOHCTPUPYET, UYTO paHee MEXaHH3M
IPaXKJaHCKO-TIPABOBOTO PETYJIMPOBAHUS HOCHII Oosiee (hOpMalIbHBIN XapakTep, Mo-
CKOJIBKY OB TOJYMHEH HUCIIOJHEHUIO TUIAHOBBIX IIeJIed PYKOBOJICTBA TOCYNApPCT-
Ba. JTO CJIEACTBUE TOTO, YTO UMEJI MECTO KOMAaHIHBIN HIIM «BHEITHUI» CIOCc00 pe-
T'YJIUPOBAHMS MUMYIECTBEHHBIX, & OCOOCHHO TOPTOBBIX OTHOIIeHW. Ha HbIHem-
HEM JTalle Pa3BUTHUS TPAXKIAHCKOE MPABO HOCUT MPAKTUKO-OPUEHTUPOBAHHBIN Xa-
pakTep W MPU3BAHO CIYKUTh 3AIIUTE UHTEPECOB CYOBEKTOB YKOHOMHUYECKOU Jesl-
TEJIbHOCTH.

Jlocturasi ompeeNieHHOro dTana pa3BuTHs, Jto0as HayKa HY>KJIAETCs B CHC-
TeMaTU3alMi HAKOIUIEHHOTo 3HaHus. CucTeMaTu3anus CIyKUT HE TOJIBKO Teope-
TUYECKUM LIEJISIM, HO ¥ TPAKTUKE, CYIIECTBEHHO YIPOUIasi UCIOIb30BaHUE TEX WUIU
uHbIX ABieHud. Yan Ky ToaH ormedaeT: «OCHOBHAs LI€JIb 3aKOHOAATENIBHOIO pe-
T'YJIUPOBAHUS 3aKITIOYACTCS B TOM, YTOOBI ¢ MAaKCUMAJIbHON d(PPEKTUBHOCTHIO peT-
JAMEHTUPOBATh OOIIecTBeHHbIE OTHOIIEHUS. O0 3(QhEeKTHBHOM TPaBOBOM pery-
JUPOBAHUH MOKHO TOBOPUTH JIUIIb B TOM CJIy4ae, KOTJla HOpMbI MpaBa aIeKBaTHO
OTpaXaroT PEryJupyeMble OOIIECTBEHHBIC OTHOIIEHUSA. JTO 03HAYAET, B YaCTHO-
CTH, YTO OTHOIICHUS, UMEIONHE OOIINe YePThl, JODKHBI PETYITUPOBATHCS OJIMHA-
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KOBBIMH MPAaBOBBIMH HOPMaMH, OTPAXKAIOIIUMU OOIIME MPU3HAKH, & OTHOILICHUS,
MMEIOIIE Pa3INdis, HEOOXOAMMO PErIaMEHTHPOBATH C YIETOM PAsIHImi» . ITO
MO3BOJIAET HAM CJIeNaTh BBIBOJ, YTO JJISl TOTO, YTOOBI 3(PPEKTUBHO KCIOJIH30BAThH
U pa3BUBATHh TI'PAKIAHCKOE 3aKOHOAATENIBCTBO, HEOOXOIMMO TIPYINIHPOBATH YKE
UMEIOIIUECS JOTOBOPHBIE ()OPMBI TIO TUIIAM U BHJIaM. JTO B CBOIO OYEPEIb MO3BO-
JUT BIOCJEICTBUM OTHECTU AUCTPUOBIOTOPCKUIN JOTOBOP K TOMY MJIU MHOMY TH-
my.

['pynnupoBKa JOTOBOPHBIX KOHCTPYKIMI OTHOCHUTCA K TEM TEMaMm B Ipax-
JAHCKO-TIPAaBOBOM JOKTPHHE, KOTOPBIE JOCTAaTOYHO TIyOoko pa3pabotanbl. Kax
pe3ynbTaT, HAOJMIoAAaeTCsl IUPOKUI CIIEKTP MOJAX0J0B K Heil. Ha mocrcoBeTckoM
IIPOCTPAHCTBE MEPBOM MOMBITKON TUNU3ALMKU cTano usganue B 1922 romy ['pax-
nanckoro kojaekca PCOCP. Ha Tor MmomeHT, B pazaeie «O0s13aTeIbCTBEHHOE pa-
BO» OBLIO MPENCTABIICHO JAECITh 10TOBOPOB.

Jlns neneld JaHHOTO MCCIEI0OBaHUs HEOOXOAMMO OMpPENEIUTh MOAXO0A K y3-
JIOBOMY BOMPOCY: KaK COOTHOCSTCS MEXKIYy COOOW THUIIOJOTHSA U KiacCU(pUKAIUS
IPaKJaHCKO-TIPABOBBIX JOTOBOPOB, @ TAKKE TUI U BUJI JOTOBOPA.

B HayuyHOIl nuTepaType HaMu OBUIO BBISBIEHO JIBa OCHOBHBIX MOJX0Ja K
TEOPETUYECKOMY TOJIKOBAHUIO MOHATUNA «TUIOJIOTHS» U «KJIacCU(PUKALMD) 10T0-
BOPOB.

CTOpPOHHUKHM TEpPBOTO MOJXO0J1d, OTOXIECTBIISAIOT MOHATHE THUIOJOTHH W
kinaccudukanuu. Kak pesynbrar, mpuBepxkeHIsl 3toro noaxona (A. 0. Kabankus,
A. B. bapkoB) He MPOBOJAT pa3srpaHUUYEHUS MEKIY KATETOPUSIMHU «THI JOTOBOPA»
U «BUJ J0roBopa». [1o X MHEHUI0, BUJ JOTOBOpa SIBJIAETCS U TUIIOM JOTOBOPA.
Mps1 o3BosIMM ce0e BbICKa3aTh CYKJIECHHUE, YTO UJIed TOXKAECTBEHHOCTH TUIIOJIOTUU
U Kji1acCU(UKAUKM TPaXKJaHCKO-TIPABOBBIX JIOTOBOPOB HecocTosTeNnbHA. [Ipeamno-
JIO’KUM, YTO 3TO JAECUCTBUTENBHO TaK M 3TH JIBa MOHATUA paBHBL. Torjga BO3HUKAET
PE30HHBII BOMPOC: KaK CTOUT UMEHOBATh 00Jiee MEJIKKUE TPYIIIbI I0TOBOPOB?

JlocTaToyHO 4acTo POCCUMCKME LMBHIMCTBI MIPOCTO CMEIIMBAIOT 00€ KaTe-
ropuu. M. E. HekpacoBa moguyepkuBaeT Ba)KHOCTb pa3rpaHUYEHHs KiIaccu(puka-
MU U TUNIONOTUU. OCHOBBIBAsICh HA (PUIIOCOPCKOM MOAXOAECTUIIONOTHUS — «ITO Me-
TOJI HAYYHOI'O MO3HAHMSI, B OCHOBE KOTOPOTO JISKUT PACUIICHEHUE CUCTEM OOBEK-
TOB U MX TPYNIHUPOBKA C MOMOUIBI0 OOOOILEHHOM, MICATU3UPOBAHHOW MOJETU
WM THUMA; pe3yJbTaT TUIOJIOTMYECKOro OMUCAaHUs U conocTaBieHus. Mccnenosa-
TE€Jb HE MPETEHIyeT Ha BBISIBICHUE KAaKUX-TUO0 WIealbHbIX MOJIENICH WU TUIIOB, a
TOIBKO TIpeUIaraeT KiaccuuImpoBath ux»>. Ha Hain B3TIIsI, aBTOp MPOTHBOPE-
guT cama cebe. C 0HOM CTOPOHBI, BBIHOCUTCS MPABWIbHBIA TE3UC, O TOM, YTO TH-
MOJIOTUsSL — ATO HamboJiee o0 crocod rpynnupoBku 00bekTOoB. C Ipyroi cro-
pOHBI, aBTOp (PaKTHUUECKH JENAET BBIBOJ, YTO THUIIOJOTUS ONEPUPYET MOHSATHUEM
BU/I.

Jpyrue aBTOpbI TOBOPSIT O TOM, YTO Kiaccudukanus pa3OUBaeT AOTOBOPHI
Ha tunbl. CornacHo O. H. CaaukoBy, 3akperieHHas B POCCUUCKOM TPakIaHCKOM

"Yan Kyit Toan. [JoroBop B rpaxjaanckoMm mnpaBe Poccun um BreTrHama : nuc. ... KaHI. IOpUA. HayK :
12.00.03. M., 2005.C. 68.

?Hekpacosa M. E. JIoroBop Kak T€OPETHKO-IPABOBAsi KATETOPHS : JUC. ... KaH. Fopuy. Hayk | 12.00.01.
M., 2004. 196 c.
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KOJIeKce Kiaccu(UKaIus sSBISETCS KiIacCU(pUKAIMEeH JOrOBOPOB MO THUIIAaM, Ha OC-
HOBE HaJM4Ms 0cOo00T0 TpeaMeTa WM CYIIECTBEHHBIX MPABOBBIX OCOOCHHOCTEH,
KOTOpbIE TPeOYIOT CaMOCTOSITeNIbHON Kiaccupukaruu. [lo ero mMHeHUto, Takas
KIaccu(uKaIys SBISETCA KIIOUEBOW, TOCKOJBKY «PAaCKphIBaeT IOPUIUICCKUE
O0COOEHHOCTH JOTOBOPA KaXKJOTO THIIA M MCKIIOYAET BO3MOKHOCTh TPUMEHEHUS K
HEMy HOPM O JOTOBOPAaX MHOTO THIIa»”.

CornacHo BTOpOMY MOAXOJYy, MOHSATHUSI pa3rpaHUyYUBarOTCS. TyT MHEHHS
TEOPETUKOB TaK>Ke HE ABJISIOTCS €AMHOOOPA3HBIMMU.

JInst Toro, 4ToObl MOHSTH CYyTh NUCKYCCHUU MpeEJjaraéM paccMOTPETh Mpo-
0JieMy B TEOPETHUYECKOM pa3pe3e — ONPEeNIeIUTh, YTO TAKOE TUIIOJOTHS U KJIaCCH-
(duKanys 1o MHEHUIO T€X, KTO Pa3rpaHUYMBACT JAHHBIC SIBICHUS.

1. Tunonozusa u knaccugpukayua cOOMHOCAMCA KAK 6UO U POO.

[TogoOHBIM 00pa3oM pa3rpaHuuuBaet 3ty kareropun A. B. byxanos. I1o ero
MHEHMIO, TUIH3ALUSI HCIOJIb3YET B KAu€CTBE KPUTEPUSI PAa3rpaHUYCHUsT PO, a
Kiaccudukanus — Bua. «B Hayke 3T MOHATHUS CIYKAT IJi1 BBIPAKEHUSI OTHOIIIE-
HUWA MEXIYy KJIacCaMU: U3 ABYX KJIACCOB TOT, YTO COAECPKUT B ceOe IPyrou, Ha3bl-
BaETCs POJIOM, a TOT, YTO COJEPKUTCA, — BUAOM. U BUa, U poJ, Kak MpaBuio, of-
penenstoTcs MpUu3HaKaMyu — COOTBETCTBEHHO POJOBBIMU M BUIOBBIMH, IPUYEM Ka-
XKJIas BUIOBAas XapaKTEPHUCTHUKA OOBEKTa BIIEUET €r0 POJIOBYIO XApaKTEPUCTHUKY.
COOTBETCTBEHHO POJOBUAOBOEC OTHOILICHHE YACTUYHO YIMOPSAIOYMBACT UJICHBI
KJ1acCU(PUKAIMOHHON cucTeMbl. TakuM 00pa3oM, OCYHIECTBIISAS BUJIOBYIO KJIaCCH-
(dbuUKaIrio T0roBOPOB B YACTHOM IIpaBe MbI, MPEXKIE BCEro, Oy/IeM aHAIU3UPOBAThH
pa3JIMuHbIC TPU3HAKU UHAUBUTYATbHBIX IOTOBOPOBY .

2. Tunonozusn — wiupokKoe nonamue, éKiouarouiee 6 ceda u Kuaccuguka-
uuio.

E. A. CyxaHOB ONHUCHIBAET TUMOJIOTHUIO KAaK «TIIATEIBHYIO CUCTEMATHU3ALIHIO
(THIIM3ALHIO0) COOTBETCTBYIOMINX 0OSs3aTeIbCTB [0 THIAM, BUIAM M MOABHIAM .

OTa Mo3ulusl ACHUCTBUTENIBHO 3aCiTy’KMBAeT BHUMAHHUSI KaK €IMHCTBEHHAs
JIOTUYHAS ¥ MO3BOJISIIONIAS IETAIBbHO OXBAaTUTh U PACCMOTPETh BCE CTOPOHBI IPaXk-
JTAHCKO-TIPABOBBIX JIOTOBOPOB.

Ha ocHoBaHMM mpUBEJEHHBIX BBIIIE TOYEK 3PEHUS MpeajiaraeM Cleayromiee
OTpENICJICHUE MOHSITUE TUMOJIOTHS. TUIMOJIOTUS — 3TO CHUCTeMaTH3alusl TPaKaH-
CKO-TIPABOBBIX 0053aTEJILCTB MO CIEAYIOIIUM TpynmaM: TUIl, BuA, noasua. Knac-
cuukanus ke, B COOTBETCTBUU ¢ (PHIIOCODCKUM clIOBapeM, MPeJCTaBIsIET cO00M
OCOOBIN clydail MPUMEHEHMs JOTUYECKOW omeparuu AejeHuss oObeMa MOHSTHS,
MPECTABIISIONIUN CO00 HEKOTOPYIO COBOKYITHOCTh JIeJICHUM (JIeJIeHne HEKOTOPO-
ro Kjacca Ha BHUIBI, JSJICHHE dTHUX BHJOB U T. )1.)6. CrnenoBaTejIbHO, MOXKET OBITH
MPEIOKEHO CIIEAYIOIIee OMNpeeseHue: KiacCupuKkaius — 3TO CHUCTeMaTU3allus
IPaKIaHCKO-TIPABOBBIX 0053aTEILCTB B paMKax TOTO WJIM MHOTO THIIa Ha BUJbL. B

% Camuxos O. H. Ipaxanckoe mpaso Poccnn. O6mas gacts : Kype Jekiuit. M. : FOpucts, 2001. 776 c.
*Byxanos A. B. JIoroBop kak HCTOYHHK YACTHOTO IIPaBa : JUC. ... KAH. FOpU. Hayk : 12.00.01. M., 2011.
C. 124-125.

> CyxanoB E. A. 'paxianckoe mpaBo : yue6Huk : B 2-x T. / moa pen. E. A. Cyxanosa. M. : BEK, 1993.
Towm 2. 432 c.

® dunocodcknii coBaps / o pexn. U. T. ®pomosa. 4-¢ 3. M. : [omutuszar, 1981. 445 c.
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OCHOBY JIOKHUTCSI HATMINE WU OTCYTCTBUE TE€X WJIM MHBIX Mpu3HaKoB. OHU MOTYT
OBITH MIPUCYIIHA KaK JOTOBOPAM OIHOTO THMA, TaKk M Apyroro. CoOTBETCTBEHHO,
TUTIONOTUS U KJacCU(UKAIMS JOJKHBI pacCMaTPUBATHCS KaK JBE CAMOCTOSTEIh-
HbIE, HO TECHO B3aMMOCBSI3aHHBIC KaTErOpWHU. THIOJIOTHS TPEACTABISIET COOOMU
OoJiee MUPOKUHN BUI CUCTEMATU3AINH, a KIIacCH(PUKAIINS, B CBOIO O4Yepeb, Oomee
Y3KUI ¥ IPUMEHUMA B paMKaX KOHKPETHBIX THIIOB JIOTOBOPOB.

M. A. JlapyeHnkoBa,

cmyodenmka 3 Kypca
UpIOH (¢p) PIIA
Munrocma Poccuu

Mo:keT Jiu npenogaBaresib ObITh Cy/1Ie0HBIM NPeICTABUTEIEM
€ TOYKH 3PeHHs TPAKAAHCKOro odmecTBa’?
(MrpbI AIBOKATOB B MOHOIIOJIMIO)

Cormacao ®denepanmproMy 3akoHy OT 31 mas 2002 r. Ne 63-®3 «O6 aaso-
KATCKOM JESTEIbHOCTH U aJBOKATYPEe»  aIBOKATYpPa €CTh HHCTHTYT IPaIaHCKOTO
obmiectBa (cT. 3). UTo Takoe rpakJaHCcKoe OOIIECTBO — 3TOMY HET OJHO3HAYHOTO
nonumanusi. @wmiocod Banum MuxaiiinoBud MexyeB TOBOPHUT, YTO YJIEH Tpaxk-
JTAHCKOT'O OOIIECTBA €CTh TPAXKIaHUH, KOTOPHIN B3sUT HA ceOst QYHKIIMM MMOTUTHKA
WK OOIIECTBEHHOTO JESTeN. DTO IPaKJIaHWH, YYaCTBYIOIIUNA COBMECTHO C JPY-
MMM WICHAMH OOIIECTBA, B 0OCY/KICHHH U PELICHNN OOIIECTBEHHBIX Aein’. B Ta-
KOM Clly4ae, TpaKJaHCKOEe OOIIECTBO €CTh KPYT JIoJel, 00ecredyeHHbIX MaTepH-
aIbHO, UMEIOIINX CBOOOJHOE BpeMsI /I Y4acTHs B OOIIECTBEHHOM KU3HU. YlIeHbI
IPaKJAHCKOTO OOIIECTBA HE €CTh JIOJHU, paboTarliume 1o Haiimy. Jlaxke xoporo
OIIayuBaeMble PAOOTHUKH HE MOTYT UMETh COOCTBEHHOI'O rojioca B OOIIECTBEH-
HBIX JIeJIaX, UX MO3UIIMIO BCera onpenesseTr padoroaaTenb. YneHbl Ipak1aHCKOTO
oOl1ecTBa He pabOTAIOT, OHM JKUBYT Ha MPOLEHTHI ¢ KanmuTajia. YneHsl rpaxkaaH-
CKOT0 00IIIecTBa MOTYT 3aHUMAaTh BaKHBIC JOJKHOCTH B TOCYJAPCTBEHHOM H MY-
HULIMIAJIBLHOM alllapare, HO CIy>KaT TOCYJIapCTBY HE paJiv JKaJIOBaHbs, a JJIsl TOTO,
9TOOBI COXPaHUTh CBOM KalUTal M IPEYMHOXHUThH CBOE BIIMSIHHUE HA TOCYIapCTBCH-
HbI€ U MecTHbIE niena. Kosb cKkopo afBokaTtypa €CTh MHCTUTYT T'PaKJaHCKOTO 00-
IIIECTBA, TO aJIBOKATHI CTOAT HA CTPaKe MHTEPECOB €r0 YICHOB.

B aToli CcBSI3M MHTEPECHO, YTO HACTOsIIEe BpeMs IpodeccnoHaabHoe co00-
IIIECTBO BO3BPAIIAETCS K OOCYKICHUIO PePOPMUPOBAHUS CUCTEMbI OKa3aHUs IOpH-
JTUYECKUX yciyT. B mepByro odepens, pedb HAET O MPEUIOKEHUN YCTAHOBUTD «aji-
BOKAaTCKYI0 MOHOIIOJIHMIO» M 3a(UKCUPOBATh B 3aKOHE 3a aJIBOKATAMU HCKIIIOYH-
TEJIBLHOE MPABO HA MPEICTABUTEIBLCTBO (DU3UYECKUX U HOPUINYECKUX JIUIl B Cy/IaX.
[Ipe3unent @enepanbHoi nanatel aaBokatoB PO FOpuii [Iununenko Ha cTpaHu-
[[aX UHTEePHET-TIOpTaIa «3aKOH.py» YTBEPXKIaJl, YTO 3aKpETUICHUE TAaKOro MpaBa He

1 06 axgBoKaTCKOIT AEATENBHOCTH U afBOKaType : (exep. 3akoH ot 31 mast 2002 1. Ne 63-D3 : pex. 2 urost
2013 1. // C3 P®. 2002. Ne 23. Cr. 2102.

2CM.: Henamos C. J]. AnBokaTypa Kak HHCTHTYT IPakIaHCKOTO OBIIECTBA: KOHIENITYaIbHAs OCHOBA ¢
opranuzanuu // BectH. Y amyprckoro yH-ta. [IpaBoseaenue. 2006. Ne 6. C. 213.
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JIUIIUT BO3MOXKHOCTH TPaXKJaH MPEJCTaBIATh CBOM MHTEPECHl CAMOCTOATENBHO, a
OpraHU3alliy — MOJIb30BATHCS YCIYTraMU TATHBIX IOPUIUYECKUX KOHCYJIBTAHTOB.

[IpaBoBeIM oOcCHOBaHueM 3TO ujeu siisercs [Iporoxon ot 16 nexalps
2011 r. o npucoenunenun Poccuiickoit deneparnun k MappakenickomMy corJiamie-
HHIO 00 yapexaeHnn BeeMupHOi ToproBoii opranmsanui °. C GopManbHOI TOUKH
3penusd, [IpoTokon AOMKEH MPUMEHATHCS B CyJaxX, MOCKOJIBbKY paTU(UIHUPOBAH
denepanbHbM 3aK0HOM 0T 21 miomst 2012 1. Ne 126-03°, odumpansto ony6iuko-
BaH B CoOpanuu 3akoHojaarenbctBa PO u Poccuiickoit razere, pa3menieH Ha odu-
[[MaJIbHOM MHTEpPHET-TIOpTaje NpaBoBOM HH(OpMaIuu.

BaxxHo, 4TO monoxkeHus MpPOTOKOJa, Kacaroluecs oOs3aHHocTe Poccuii-
ckori denepaiu B OTHOLICHUH JOMYCKA JIMI K OKa3aHUIO IOPUANYECKUX YCIyT Ha
POCCUMCKON TeppuTopuH, npusHaHbl [locranoBnennem KoncTuTynmonnoro cyna
P® or 9 moms 2012 . Ne 17-IT° cootBeTcTBYroMMHU Konctutynuu P®. U3 no-
CTAHOBJICHUSI CJIEIYET, YTO yCTaHaBinBaeMble [[poTOKOIOM OorpaHuYeHus HE pac-
MPOCTPAHSIOTCS HA MPABO JIUI], UMEIOIIUX YUYEHYIO CTEIeHb MO IOPUIUUECKOM cIie-
UAJILHOCTU, TIPEeACTaBUTENbCTBOBATh B KoHcTUTylIMOHHOM Cynie, TOCKOJBKY «B
IIPAaBOBOM CHUCTEME, OCHOBAaHHOM Ha BepxoBeHCTBe KoHctuTynmu Poccniickon de-
JIepaluu, NpaBujia MEKIYHAPOIHOTO JIOTOBOPA, €CIIM OHU MPOTUBOPEYAT €€ MOJIO-
KEHUSIM, HE MOTYT HaxXOJHWTh CBOEro NMpuMeHEeHUs». COrlacHO MOCTAHOBIIECHUIO,
[Ipotokon He HamaraeT Ha Poccuio 00sA3aHHOCTH 3aMpPETUTH JIMIaM, 00JIadar0IIM
YYEHOU CTEMEHbIO MO IOPUAMYECKON CIENHATbHOCTH, HO HE MMEIOIIUM CTaryca
aZBOKarTa, npecTaBuTeabcTBOBaTh B KoncTutynmonnom Cye.

Orcrona BbIBOJ, uTo [IpoTokon o0s3biBaeT Poccuio 3ampeTuTh rpakiaHam,
HE MUMEIOIINUM CTaTyca aJBoKaTa, IpeJACTaBUTEIbCTBOBATh BO BCEX MHBIX CyAax Cy-
nebHoi cucreMbl Poccuiickoit @enepanuu. (Tpereiickue cyapl U KOMMEpPYECKUE
apOUTPaKU B POCCUMCKYIO CYJCOHYIO CUCTEMY HE BXOJAT). B mocTaHOBIeHUH 1MO-
crynupyetcs: «IIpaBo kaxxa0ro 3amuinaTth CBOM MpaBa U CBOOOJBI BCEMU CIOCO-
O0amu, HE 3aNpelIeHHBIMU 3aKOHOM, HE 03HAa4aeT BO3MOXKHOCTH JOMYCKa JIF0OOTO
rpakJIaHHA K YYaCTHIO B CYJIONIPOU3BOJICTBE B KAU€CTBE MPEACTABUTENSD». TakuM
0o0paszoMm, MOSIBIIIETCS BO3MOXHOCTh JI00MBAThCS M3JaHus (DeliepaabHOro 3aKOHa,
3alpellarouero NpeICTaBUTEILCTBO B CYJI€ BCEM I'paKJaHaM, KPOME aJIBOKATOB.

Cornacho 1. 4 c1. 2 ®enepanpHoro 3akona ot 31 mast 2002 1. Ne 63-D3 «O06
aJIBOKaTCKOM JEATEIIbHOCTUA U aJBokarype» B Poccuiickon denepanuu mnpenacra-
BUTEJISIMU OpTraHHU3alliil B Cy/laX, a TakKe MPEeACTaBUTENIIMU OPraHOB roCy/1apCT-
BEHHOW BJIACTU U MECTHOTO CaMOYIPAaBJICHUS B TPAXKIAHCKOM U aIMUHUCTPATHB-

0 npucoenunennn Poccuiickoit defepamuy k MappakelckoMy COIMAIICHHIO 00 yupexaeHnH Bce-
MUpPHOW TOProBoil opranuzanuu ot 15 anpens 1994 r. : nmpotokon ot 16 mek. 2011 r. // C3 P®D. 2012.
Ne 37.Cr. 4986 ; Noe 37 (9. 1) ; Ne 37 (4. 2) ; Ne 37 (u. 3).

*O paruduxanuu Ipotokona o npucoenusenny Poccuiickoit denepamuy k MapakemcKkoMy cornanie-
HUIO 00 yupexxaeHnu BcemupHoil ToproBoit opranuzauuu ot 15 ampens 1994 r. : denep. 3akon ot 21
utons 2012 r. Ne 126-®3 // C3 P®D. 2012. Ne 30. Cr. 4177.

*Tlo ey O MPOBEPKE KOHCTHUTYIMOHHOCTH HE BCTYIIMBIIErO B CHIy MEXIyHAPOJHOrO 10roBopa Poc-
cuiickoir @enepaunu — [Iporokona o npucoenunenuu Poccuiickoit @enepaunu k Mappakenckomy co-
TJIAIICHUI0 00 yUpekIeHHH BceMHpHOW TOProBOM OpraHW3alldd : MMOCTaHOBJICHHE KOHCTHUTYITMOHHOTO
Cyna P® or 9 utoms 2012 1. Ne 17-I1// C3 P®D. 2012. Ne 29. Cr. 4169.
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HOM CYIOINPOU3BOJICTBE, CYIOMPOU3BOJICTBE MO JeiNaM W3 aIMUHUCTPATHBHBIX
MIpaBOHAPYIICHUH MOTYT OBITh TOJIBKO aJBOKATHI, IITAaTHBIC pAOOTHUKUA OpraHU3a-
IIWHA, TOCYMAapCTBEHHBIX W MYHHUIIUNAIBHBIX OpraHoB. CeromgHs 3TO TMPABHUIO
«CTIUT», HE TPUMEHSETCS CyJaMH, HO K HEMY COOHMPArOTCS BEPHYTHCS, ONMUPASICh
Ha [IpoTokon o mpucoennHeHnn K MappakenickoMy COTJIAIICHHIO.

3akoH 00 aJBOKaType 3ampeniaeT aJBoKaTaMm BCTYIATh B TPYJIOBbIE OTHO-
HIEHUS] B KauecTBe pabOTHHKA, 3a UCKIIOYECHUEM HAy4HOH, MpernoaBaTeIbCKon U
UHOUM TBOpUYecKou nesTeabHOCTH (1. 1 cT.2). DTO 03HAYaeT, YTO MpernoaBareib
By3a HE MOXET CTaTh aJJBOKATOM JI0 TE€X MOp, MOKAa COXpaHsET CTaTycC MpernojiaBa-
TEJs, a BOT aIBOKAT MOXKET CTaTh npemnoaaBaTeneM. [Ipyrumu cioBamu, padborta B
KauyecTBE IMpernojiaBareiii He JOJDKHA SIBISTHCS OCHOBHOW MpodecCHOHATbHOMN
TeATEIBLHOCTRIO JIJIS aIBOKaTa, MPEToIaBaTesieM aJIBOKaT MOXKET padoTaTh TOJIBKO
II0 COBMECTHUTEIICTBY WJIM Ha YCJIOBHSIX IMOYaCOBOM Orutathl. YToOBI OBITH U TIpe-
MO/TaBaTENIeM, U aJBOKATOM, MPEIOaaBaTeNb JOJDKEH CHadalla IPEeKpaTUTh TPYIA0-
BBI€ OTHOIICHUS C Y4eOHBIM 3aBEJICHHUEM, 3aTEM MPHUOOPECTH CTATyC aJBOKaTa, a
3aTeéM BHOBb TPYJIOYCTPOUTHLCS, HO TI0O COBMECTHUTENBCTBY. KOHEUHO ke, CeroHs
aJIBOKATCKHE TAJIaThl ¥ YIPABICHUIO IOCTUIINN HE HHTEPIPETUPYIOT 3aKOH TaK JKe-
CTKO, HO B CBOE€ BPEMS MHOT]Ia OPTaHbI IOCTUIINH MPEIBIBISIN MIPETCH3UN aBOKA-
TaM, KOTOpBIE 10 CBOEMY OCHOBHOMY MECTY TPYJIOBOH NESITEIbHOCTH 3aHUMAIIU
JOJKHOCTH 3aBEYIONINX Kadeapamu.

Ceiiuac agBOKaThl 00CIIAIOT MPENOJaBaTEIsIM BY30B U JPYTHUM IOPUCTaM,
KOTOPBIE UMEIOT CTaX pabOThI 00JIee TATH JIET, BO3MOXXHOCTh ITPHOOPECTH CTATyC
aJIBOKaTa B YIPOIIEHHOM TMOpPsAKe, CAaB IK3aMEeH Ha 3HaHWe 3aKoHa 00 aJBOKaT-
ckoi gestenbHOCTH M Kojaekca mpodeccuoHaabHOM 3TUKHM a/lBOKaTa. YTPOIICH-
HBII MOpPSIIOK OyJeT NecTBOBaTh B TEUEHHE NepexoaHoro nepuonaa. Korna 3a an-
BOKaTaMH OyJeT MPU3HAHO MCKIIOYUTEIHHOE MMOJTHOMOYHE Ha CyaeOHOe TpeicTa-
BUTEILCTBO, BCEX FOPHUCTOB, COCTOSAIINX B TPYAOBBIX OTHOIICHHSX, BKJIFOYAs TIpe-
Mo/IaBaTeNel, MOCTaBAT Mepe] BHIOOpOM JHOO0 agBoKaTypa, 1Mbo paboTa Mo Tpy-
JIOBOMY JIOTOBOPY. J[pyrumu cioBaMu, y aaBokara ecTh IpaBo paboTaTh Mpemnoia-
BaTejIeM, a y MperojaBaTeis HeT MpaBa ObITh aABOKAaTOM. UTOOBI CTaTh ajBOKa-
TOM, TpENoAaBaTeNlb JODKEH YTPATUTh MOCTOSHHOE MECTO pPaboThl, MepecTaTh
OBITH MpernoaBaTeyeM. 3aTeM, Oy Iydd aJBOKATOM, OH MOXKET B CBOOOJHOE BpeMsi
3aHUMAThCS TIPETIOIABAHUEM.

Bo3moxHO, BBeICHHE aJBOKATCKOW MOHOIIOJIMH TIPUBEECT K TOMY, YTO POC-
CUHCKHE Cy/bl CTaHYT paboTaTh Oosiee A(h(HEKTUBHO. AJTBOKATHI BHITIOTHSIIOT BaXK-
HYI0 OOINECTBEHHYIO (DYHKIIMIO, HO, BUIUMO, TPAXITAHCKOE OOIIECTBO HEJIOCTa-
TOYHO BBICOKO IICHHUT aJBOKaTOB. [[0ATOMY Ka)X710T0, HYXKIIAIOIIETOCS B yCIIyTrax
CyeOHOTO TPEJCTABUTEINs, KeaaloT 00s3aTh OOpalaThCs TOJBKO K agBOKaTaM,
9TOOBI MOAHATH MX CTaTyC B TJla3ax HaceneHus. Ecum MHCTUTYT aJiBOKaTyphl €CTh
MHCTUTYT TPAXKIAHCKOTO OOIIECTBA, MYCTh TPAXKTAHCKOE OOIIECTBO €r0 M COAEp-
KHT, a HE BO3JIaraeT PacXo/Ibl MO COMIEPIKAHUIO TPAKIAHCKOTO O0IIeCTBa Ha TICUH
PATOBBIX TPYKEHUKOB U OpTaHU3AIIHH.

CeronHsi y MHOTHX JIIOJIeH, HYKJIAIOIIUXCSA B Cy/leOHOM 3alIuTe, OTCYTCT-
BYIOT JICHE)KHBIC CPEICTBA HA OTUIATY aIBOKaTy TOHOpapa. PojcTBeHHUKH, 3HAKO-
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MbIE, cocenn, Oyaydd IOPUCTaMH, ITOMOTAIOT UM O€3BO3ME3HO, U3 COCTpadaHUs
WM TIOTOMY, YTO HE JKEJIAIOT yTPATUTh KBATUUKAIKIO. Tenepb TakuM rpakaaHam
B Jopory 3akporoT. CiiemoBaTeIbHO, OHU HE OTBIEKYT CYyACOHBIX paOOTHHUKOB OT
0oJiee BaXKHBIX 3a/1a4 MO pa300py rpa’kJaHCKUX J€J COCTOSTEIbHBIX IPaXkaaH, KO-
TOpPBIC MPUXOASAT C aJJBOKATaAMHU.

CyniecTByIOT MPaBOBbIE CUCTEMBI, B KOTOPBIX T'PaXJAaHUH HE MOXXET oOpa-
TUTHCA B CYJ, €CIU MPEIBAPUTEIHLHO OH HE 3aKJIIOUUII JIOTOBOP O IOPUIUYECKOMN
oMoty ¢ agokaroM. Ctatest 78 I'paskiaHckoro mpoiieccyaibHoro kojekca ['ep-
MaHUHU YCTaHABJIMBAET, YTO CTOPOHBI 00sI3aHbI BHICTYNATh B CyJaxX 4epe3 YIOJIHO-
MOYEHHBIX MPEICTABUTENICH, KOTOPHIMU BBICTYIAIOT aJBOKATHI. [[03TOMY rOBOPST:
«AJIBOKAT TOCIOJCTBYET B HEMEIIKOM I'pakIaHCKOM mpolecce». ['epManckuii 3a-
KOH HA3BIBACT aJBOKATA OPraHOM IIPABOCYLHS , TO €CTh OPTAHOM OIPEIEICHHOTO
CyJa, K KOTOpOMY IPUIMCAaH KaXJblid aJBOKaT. B mpolecce agBokat rocrnoacTBy-
€T, TOCKOJIBbKY MPOLIECC JIe-I0pe HE MOXKET HadaThcsl 0e3 caHkiuu ajaBokata. Cyn
HE MPUHUMAET UCKOBOTO 3asBJICHUS, €CJIM HA HEM HET KOHTPACCUTHOBaHUS (BTO-
pOil MoANMKCH) aJBOKATa, IOMUMO TMOJIKUCH UCTIIA.

PazBuBarommmcs crpaHaM HEOOXOIUMO CJIE0BaTh OMBITY Pa3BUTHIX CTPaH,
He 3a0bIBasi IPU ITOM, UTO «PA3BUTHIC» CTPaHbI HE 00JAJAIOT CYBEPEHUTETOM, 3a
uckimouenueM BenukoOputanuu u CILIA. He naoo noopasicame cmpanam, komo-
pole nomepsiiu c60600) UIU CMPAHAM, KOMOPble NOCA2AI0M HA C80000) OpPYUX.

B 3aBepiienue ckaxem, uto coriacHo m. 1 ct. 53 'K P® B penakuuu 22 ok-
Ts16pst 2014 r.”, 1opuaIYecKoe THIIO IPHOGPETaeT TPaKIAHCKHE PaBa M IPHHIMA-
€T Ha ce0s rpakJaHCKHEe OO0S3aHHOCTH Yepe3 CBOM Opranbl. B ckoOkax k 3TOMy
npaBWily cojepxutcsa orchuika K m. 1 ct. 182 T'K, rae onuceiBaeTcss mpaBOOTHO-
IIEHWE MPEICTABUTEIBCTBA. DTO MO3BOJISET ClI€NIaTh BBIBO, YTO JJIsI COBPEMEHHO-
r0 POCCUHUCKOTO 3aKOHOJATEJIsI, OTHOIIEHUE MEXY (DU3UYECKUM JIMIIOM, KOTOPOE
BBITIOTHSET (DYHKIIMU OpraHa HOPUAMYECKOro JIUIA, U HOPUANYECKUM JIMIIOM I0-
JIOOHBI OTHOIIEHUSIM T10 MPEJCTABUTEIBCTBY UJIH SIBJISIOTCS TAKOBBIMHU.

Cornacuo mn. 1 mocranoBienusi Ilnenyma Beiciiero Apoutpaxnoro Cyna
P® ot 16 mast 2014 1. Ne 28°, COBEPILECHHBIE EIUHOJINYHBIM UCIIOJHUTEIBHBIM WU
JPYTUM TPECTABUTETIEM FOPUIAMYECKOTO JIUIA B OTHOIICHUM CEOSl JIMYHO MOTYT
OBITH OCTIOPEHBI B COOTBETCTBHH C OOLIMMH MPABUIIAMH TPAKIAHCKOTO 3aKOHO A~
tenscTBa. OTCcroma crnenyer, uto s Beicmero Apourpaxsaoro Cymna PO eguno-
JUYHBIN UCIOJHUTENIBHBIN OpraH IOPUANYECKOrO JIMIA SBJISUICS €ro MpeacTaBuTe-
neM. ITockonbKy OpraHbl €CTh MPEICTABUTENU, TO OPTaHbl HE JOJIKHBI, CIETYs J10-
THMKE aJBOKATOB, BBICTYNATh B CyJlax OT MMEHH OpTaHHW3allui, Beab CyaeOHOe
MPEACTABUTENLCTBO CIEAYET JO3BOJUTH TOJIBKO aJiBOKaTaM. HeT Hy» bl TOBOPUTH,
YTO ATOT BHIBOJ aOCyp/iHbINA. TakoBBIM SIBJIAETCS U MpPEAJIOKEeHHE 00 yCTaHOBIIE-

®Cwm.: Jlagman A. I'. Tpaxnanckoe mponeccyansHoe mpaso [epmannn. M., 2000. C. 88, 87.
"Tpaxmancknii xomexe Poccmiickoit ®exneparun. Yacts mepeast © dexep. 3akon or 30 HOs6. 1994 T.
Ne 51-®3 (pen. 22 okrt. 2014 1.) // C3 PD. 1994. No 32. Cr. 3301.

® O HEeKOTOPBIX BONPOCAX, CBA3AHHBIX C OCIAPUBAHMEM KPYIIHBIX CIEIOK M CIENOK C 3aMHTEPECOBAHHO-
cThi0 : mocranoBienue [lnenyma Briciero Apourpaxuoro Cyna P® ot 16 mas 2014 r. Ne 28 // Becth.
Beiciiero Apoutpaxksoro Cyma P®. 2014, Ne 6. C. 87-98.
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HUW MOHOIIOJIMU aJBOKATOB Ha CyJAEOHOE MPEACTAaBUTEIBCTBO. MOXKET OBITH, IS
I'epmanun 5T0 paBUIIBHO, HO HENPABUIIBLHO U1 Poccum.

O. H. Ma3enna,

cmydenmka 5 Kypca
FOpuouuecrkozo uncmumyma
Braoumupckoeo cocyoapcmeennozo
VHU8epcumema

um. A. I'. u H. I Cmonemoswvix

CooTHoOIIEHHE nmpaBa Ha ([mpMenﬂoe HaAaMMEHOBAaHME C IPYI'MMHU CpeEACTBaAaMHU
HHAUBHUAYAJIU3ANUHA HPUAHICCKHUX JIUII

B Poccuu B cBsizu ¢ (hOPMUPOBAHUEM PHIHOYHBIX OTHOIIECHUW, aKTHUBHBIM
Pa3BUTHEM MPEANPUHUMATEIBCTBA MPUOOPET OO0JIBbIIOE 3HAYEHHE BOIPOC MPaBoO-
BOM OXpaHbl CPEACTB MHAMBHUIYyAIU3AMU OpPraHU3aluil. DTO CBSI3aHO, B MEPBYIO
ouepelib, C TEM, YTO CErOJHS MHAMBUAyAIU3AlMs CYyOBEKTOB IKOHOMUYECKON JiesI-
TEJIHHOCTH TOMOTAET MOTPEOUTEIN0 BHIOpATh TOBApPhI, padOTHl U YCIYTH, HEOOXO-
JIUMOTO M TapaHTUPOBAHHOTO KauyecTBa, OCO3HABATh, YTO MPOU3BOAUTEINH (MCIOJI-
HUTEJIb) HECET OTBETCTBEHHOCTh 3a MPEIaracMylo, MPOU3BOJAUMYIO MPOIYKIHIO,
OKa3bIBA€MbI€ YCIIYTH U BBITIOJIHAEMbIEe pa0boThl. C Ipyroit CTOpOHBI, O€3 MpaBOBOU
OXpaHbl CPEACTB MHAMBUIYAIM3AMM HEBO3MOXHO CO3/1aThb ONTHUMAaJbHBIE YCIIO-
BUA 1 3(PPEKTUBHOTO OCYUIECTBICHHUS MPEANPUHUMATENbCKOW NEITeIbHOCTH
IOPUIMYECKUMH JIUIIAMHU.

OnHuM U3 CpelICTB UHAMBUAYAIM3ALMKN OPTaHU3ALMM SIBIseTCS (PUpMEeHHOE
HauMeHoBaHue. [Ipencrasnsercs, yTo GUPMEHHOE HAMMEHOBAHUE — 3TO UCKIIFOYH-
TeIbHOE, UCTUHHOE W MOCTOSTHHOE Ha3BaHUE (0003HAYeHHUE), 0 KOTOPHIM B Ipa-
KIAHCKOM 000pOTE BBICTYHaeT KoMMepdecKkas opranusaius. OHO WHIUBUTYaIIH-
3UPYET KOHKPETHOE HOPUAMYECKOE JIMIIO, ONPEAEIAECTCS B YUYPEAUTEIbHBIX JOKY-
MEHTaxX W TMOJJICKUT O00SA3aTEIHPHOMY BKJIIOYEHUIO B €IMHBIA TOCY/IapCTBEHHBIN
peecTp IOpUIUYECKUX JIUI] B OTJIMYKE OT APYTUX CPEACTB UHIUBHUIYaTU3AIUU.

AHaIM3 HOPM JICMCTBYIOIIETO 3aKOHOJATEIbCTBA IIO3BOJISIET BBIAEIUTH
MPUHITUTIBI, KOTOPBIM JIOJIKHO COOTBETCTBOBATH (DUPMEHHOE HAMMEHOBAHUE.

OCHOBHBIM SIBIIICTCS TPUHIIMI YHUKAJILHOCTH (MCKIIOYUTEIBHOCTH) (up-
MeHHoro HauMmeHoBaHusl. Cornacho 1. 3 c1. 1474 'K PO pupmennoe HannmeHOBa-
HUE OJIHOTO FOPUIMYECKOTO JTUIA HE JOJIKHO OBITh TOKIECTBEHHBIM WJIU CXOHBIM
710 CTENEHU CMellleHUus ((UPMEHHOMY HaMMEHOBAHUIO JIPYTOTO FOPUIAYECKOTO JIH-
11a, €CJIM yKa3aHHbIE IOPUIMYECKUE JIMIA OCYIIECTBISIIOT aHAJIOTUYHYIO JIESTElb-
HOCTb.

Hepa3pblBHO ¢ MPUHIIMIIOM YHUKAJIBLHOCTH CBSI3aH MPUHIIUIT CTAPIIMHCTBRA.
[IpaBoBy1O 3alIUTy OpHU TOXKAECTBEHHOCTH M CXOXKECTH 1O CTEIEHU CMEIICHUSs
(upMEHHBIX HAMMEHOBAHUHN FOPUIANYECKHUX JIUIl TIOJydaeT (UPMEHHOE HAUMEHO-
BaHUE, KOTOpOe ObUIO paHee APYroro BKIIOYEHO B €IMHBIN TOCYJapCTBEHHBIN pe-
ecTp ropuauyeckux il (1. 3 ct. 1474 I'K PO).
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CobOnrofieHre yKa3aHHBIX MPUHLWIIOB HAa MPAKTUKE OCJHOXKHAETCA PSIOM
npobJieM, MOATBEPKIAET ATO HaJudue OOJBIIOro Yucia CyIAeOHBIX CIIOPOB O CO-
OTHOIIIEHWU (PUPMEHHBIX HAUMEHOBAHUI OpraHU3aIHil.

B kauecTBe nmprumMepa MOXHO HpHUBECTH criop Mexay AByms 3AO Hayuno-
IIPOU3BOJICTBEHHBIMH KOMMEPUYECKHMH LIEHTpaMU «JHEPTUs» U CyAeOHOEe pellie-
HUE, BBIHECEHHOE MO 3TOMY criopy. 3A0O Hay4yHO-IIpon3BOACTBEHHBI KOMMEpPUE-
CKUl 1EeHTp «Heprus» obpatunoch B ApOutpaxusii cyn Pecnybnuku Caxa
(Axytus) ¢ uckom k 3A0 HayyHO-pOM3BOJCTBEHHBI KOMMEPUYECKHI IEHTP
«OHeprus» 00 00s13aHMM MPEKPATUTh HE3aKOHHOE HCIOJIb30BaHHE (UPMEHHOTO
HAaMMEHOBaHUS IOPUANYECKOTO JIUIA, CXOHOTO JI0 CTENEHU CMEIIeHUs ¢ pupMeH-
HbIM HauMeHoBaHMEM 3A0O HayyHO-TIpOM3BOJACTBEHHBI KOMMEPYECKUH LIEHTP
«OHEprusm».

Cya ynoBieTBOpuUII 3asBJICHHBIE HCKOBbIE TPEOOBAHUS YaCTUYHO, IPU 3TOM
MCXOAWI U3 TOTO, YTO MEPEUYECHb BUIOB IKOHOMHUYECKOMN JEATEIBHOCTH, KOTOPHIN
BIIPABE OCYILIECTBIIATh OTBETUYHUK COTJIACHO €r0 yCTaBy M MH(MOpPMALMH, COAEpKa-
niericss B Beinucke u3 EI'PHOJI, comepxut Takue BUIBI SKOHOMUYECKOW JESATEIb-
HOCTH, KaK JESITeIbHOCTh B 00JJACTH CTaHJAPTU3aLUU U METPOJIOruU. IMEHHO 3Th
BUJIBl JICATEIIBHOCTH SIBIIFOTCA AHAJIOTWYHBIMU BHUAAM JEATEIBHOCTH, KOTOPBIE
ocyuiecTisieT ucren. CyJ npuiuen K BbIBOJLY, YTO UMEHHO B OTHOILIEHHH OCYIIE-
CTBJICHHsI HA3BAaHHBIX BUJIOB JCATEIBHOCTU OTBETYMKY CIEAYET 3alPETUTh HC-
I0JIb30BaHUE €ro (UPMEHHOTO HAaMMEHOBAaHMS, TOXAECTBEHHOTO (PUPMEHHOMY
HAMMEHOBAHHIO CTIA .

[IpuBeneHHbIil IpUMEp M3 CyneOHON MPAKTUKH, a TAKXKE aHAIU3 PEIICHUM
JOpYyTrux apOUTPaXKHBIX CYJOB MO JAHHOM KaTErOpUM €N MO3BOJISIIOT CEIaTh BbI-
BOJl O TOM, YTO MHEHHE CYJOB PACXOIATCS OTHOCHUTEIBHO TPAKTOBKH MOJIOKEHUN
. 3 cr. 1474 'K P®. B COOTBETCTBHM C JAaHHBIM IIYHKTOM HE JIOITYCKAaeTCs HC-
M0JIb30BaHUE (PUPMEHHOTO HAMMEHOBAHUS IOPUANYECKOTO JIMIA, TOXKIECTBEHHOTO
WM CXOJHOTO 1O CTENEHW CMEUIEHUs ¢ (PUPMEHHbIM HAUMEHOBAHHUEM JAPYTOro
IOpPUIMYECKOTO JINIA, «ECIU YKAa3aHHBIE IOPUANYECKUE JTULA OCYUjecmeaiiom aHa-
JIOTUYHYIO JEATEIBbHOCTBY. P Cy10B UCXOIUT U3 OYKBAJIBbHOTO TOJIKOBAaHUSA 3TOU
HOPMBI U CUYUTAET HEOOXOAUMBIM UMEHHO (DaKTHUECKOE OCYIIECTBICHUE OpPraHU-
3alMe€W aHAJIOTUYHOU C APYror OpraHu3auuven AeTebHOCTU. Jpyras 4acTe Cy10B
II0JIATaeT, YTO 110 OCYIIECTBICHUEM AHAJIOTMYHOMN JEATEIBHOCTU CIIEAYET ITOHHU-
MaTh 3aKpEIUICHUE ONPEACICHHOIO BUJA JESATEIBHOCTH B YUYPEAUTEIBHBIX TOKY-
MEHTaX HOPUAUYECKOIO JIMLA, HE3aBUCUMO OT TOr'0, 3aHUMAETCSA OHO 3TUM BHJIOM
JEATEIIBHOCTH WIIH HET.

[IpencraBisieTcs, YTO B HACTOsIIEe BpeMsi HEOOXOAMMO BHECTH M3MEHEHUS
B 1. 3 cT. 1474 'K P® ¢ nenbro yrTouHEHUsI CIIOPHBIX MPABOBBIX MOJOkKeHUHU. [1o
Muenuto B. B. TIponanoBa He0OX0IUMO «IIPUPABHAITH 3aKPEIUICHUE ONIPEACIEHHO-
ro BUJA JEATEIbHOCTH B YUPEAUTEIbHBIX JOKYMEHTAaX K (PaKTUYECKOMY OCYILECT-
BJICHHIO €r0 HAa MPAKTUKE. Beb eciin oprauu3anus He OCYIIECTBISET Ty WIH UHYIO

'Mocranosnenne Cygma 10 MHTEIUICKTyalbHBIM mpaBaM ot 23.12.2013 mo meny Ne A58-4554/2012
[Dnextponnsiii pecypce] // CIIC «Koncynprantllnocy.

163



paxpgaHckoe NpaBo, rpaxAaHCKMK npouecc, TpyaoBoe NpaBo,
cemMenWHoe NpaBo, IKONOrMYecKoe NpaBo, NPOKYPOPCKUN HAA30p

JEeATENBHOCTD, TO HET CMbICTIA €€ 3aKPEIUIATh B YUPEIUTEIbHOM JOKYMEHTE. A ec-
JI1 BCE-TAKHA OHA 3aKPEIUIEHA W HE OCYIIECTBIISIETCS HA JTAHHBIA MOMEHT, HO COB-
najiaeT ¢ ACATENbHOCThIO KaKoi-1100 Apyroil opraHu3aliuu OCyIIECTBIISIIOECH €€
(akTUYeCKH, a TAK)KE COBMANAIOT X (PUPMEHHbIE HAUMEHOBAHUS, TO BCernaa OyaeT
CYILLIECTBOBATh MOTEHIMAIbHAS YIp0O3a HapyLIEHUs MpaBa HA UHTEIUIEKTYalbHYIO
COOCTBEHHOCTb TOM OpraHu3aliu, KOTopas Mpu (akTe COBIAJICHUS JCSITEIbHOCTH
UMEET NMPEUMYIIIECTBEHHOE MTPaBO Ha UCIIOIB30BaHUS CBOETO (PUPMEHHOTO HauMe-
HOBAHHS.

Hanuure 6oubiioro uuciia cyieOHbIX CIIOPOB O COOTHOIIEHUU (PUPMEHHBIX
HAaUMEHOBAaHUN OpraHU3AlMK OOBSICHSAETCS TEM, YTO HAJIOTOBBIA OpraH MpH peru-
CTpali KOMMEPYECKOTO FOPUINYECKOT0 JIMIa KpaitHe peko poBepseT ero (up-
MEHHO€ HAMMEHOBAaHWE Ha TOXKIECTBO MJM CXOACTBO IO CTEIEHHU CMEIIEHUS C
(UpMEHHBIMM HAUMEHOBAHUSMHU JIPYTUX FOPUAUUYECKUX JHI. XOTS OJHUM H3 OC-
HOBaHUU OTKa3a B TOCYJApPCTBEHHON PErHMCTPalMM OPUIUYECKOTO JHIA, Mpeay-
cMoTpeHHBIM 1. 1 cT. 23 denepanpHoro 3akona ot § aBrycra 2001 r. Ne 129-03
«O rocyIapCTBEHHOUN perucTpaluu IOpUIUYECKUX JIML U UHIUBUAYATbHBIX MPE]-
MIpUHUMATENE», SBIAETCS HECOOTBETCTBUE HAWMEHOBAHMS HOPUIMYECKOrO JIMIA
TpeOOBAHMIM (EAEPATLHOTO 3aKOHA (L. K»).

Tax, IlocranoBnenuem IlepBoro apOUTpa)kHOTO amMEIUISALMOHHOTO Cyda OT
15.07.2013 no nemy Ne A43-23831/2012 6bu1 nipr3HAH TPABOMEPHBIM OTKa3 HAJO-
rOBOr'0 OpraHa B rOCYJapCTBEHHON PErHCTPALMU FOPUIAYECKOIO JINLA, IOCKOIbKY
(upMEeHHOE HaMEHOBaHUE BHOBb CO3JaBAa€MOI0 IOPUAMYECKOTO JIMIA paHEe YyxKe
ob110 3apeructpupoBano B EI'PIOJI 3a uHbIMu mpaBoOOIagaTeNsIMU U UCTIOIB30-
BaJIOCh Ha Tepputopun Poccuiickon denepanmu HECKOIBKUMHU HOPUIUYECKAMU
JULAMH, OCYIIECTBIISIONIMMU JIEATEIbHOCTh, aHAJIOTUYHYIO C 3asBJICHHOW NpH pe-
ructpanuu. [Ipu 3ToM Cyn He MPUHSIT BO BHUMAHHUE CCBUIKY 3asBUTENs Ha 1. 60
nocrtanoBiieHus [lnenyma BC P® Ne 5, IInenyma BAC P® Ne 29 ot 26.03.2009,
TaK Kak cojeprkaieecss B HeM pasbsicHeHue II. 4 cT. 1474 'K PO, cornacHo koTo-
poMy MpaBo TpeOOBaTh MPEKPAILECHUs HUCIOJIb30BAHUS HAUMEHOBAHMS, TOXKIECT-
BEHHOTO (PMPMEHHOMY HAaMMEHOBAHUIO MPABOOOJIAATENS], PUHAJICKUAT TOJBKO
paBoo0JIaAATENIO, TOCKOJIbKY JAHHOE Pa3bsACHEHUE KacaeTcsl peain3aluu MpaBo-
obOnagaTeneM crocoba 3aluThl paBa Ha (UPMEHHOE HAUMEHOBAHUE B clydae, Ko-
rIa TOCYJIapCTBEHHAs perucTpanus (GUPMEHHOTO HAWMEHOBAaHUS B HapYIICHUE
. 3 ct. 1474 TK P® 6wu1a npoussenena. Hanuure Takoro croco0a 3ammThl paBa
HE MCKJII0YAJIO MPaBa PErMCTPUPYIOLIEro OpraHa Ha OTKa3 B PETHCTPaLlMU FOPHIH-
YECKOro Jinia ¢ (PMPMEHHBIM HaWMMEHOBaHWEM, HapymaBmuM 1. 3 cT. 1474 TK
PO”.

CrnenyoomuM, HE MEHEE aKTyalbHbIM, SIBISETCS BONPOC O COOTHOILIEHUU
npaBa Ha GUPMEHHOE HAMMEHOBAHUE C MPaBaMU Ha JPYrUe CPeACTBA MHIUBHUIYa-
au3anuu. B ciayyae ToXkIecTBa WIIM CXOJCTBA /10 CTENEHU CMEIIEHUS pPa3InYHBIX

?ITponanos B. B. OcoGeHHOCTH 3amuThl IPaB Ha GUPMEHHOE HaMMeHOBaHKE B PO // AKTyalabHBIE MPO-
OJeMbl TyMaHUTAPHBIX U €CTECTBEHHBIX Hayk. 2012. Ne 5. C. 216.

*Tpodumos B. H. Cratss 1474 «MckmodnTensHOe IpaBo Ha GupMeHHOe HanmeHoBaHme» 'K Pd (mog-
0opka cyaeOHsIx perrenuii 3a 2013 r.) [Dnexrponusiit pecype] // CIIC «Koncynbrantllmocy.
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CPEIICTB MHAUBUIYAIN3AIMHU, B PE3yJbTaTe€ KOTOPBIX MOTYT OBITh BBEJCHBI B 3a-
Onmy>kK7eHre oTpeOUTeNN U (MIM) KOHTPAreHThl, IEUCTBYET MPUHIIUI CTAPIIMHCT-
Ba M, COOTBETCTBEHHO, MIPABOBYIO 3AILUTY, IPEUMYILIECTBO NIPHUOOPETAET CPEICTBO
WHANBHUIyaIN3alMH, UCKIIOYUTEIFHOE MPaBO Ha KOTOPOE BO3HHUKJIO paHee (II. 6
cT. 1252 'K PD).

[IpuMeHUTENBHO K CIIOpaM O COOTHOIIIEHUH TpaBa Ha GUPMEHHOE HAMMEHO-
BAHHUE OJHOTO IOPUIMYECKOrO JHUIA U MpaBa Ha TOBAPHBIN 3HAK JIPYTrOro OpPUIH-
YECKOro JIMLA CYAbl MPU YCTAHOBJIEHUU TOXKAECTBA WJIM CXOJCTBA 10 CTENEHU
CMEIIEHHUS ATUX CPEACTB MHAMBHIYaIU3AlMU UCXOIAT U3 MPUHIIUIIA CTAPIINHCTBA
CpellCTBa MHJIMBHIyaNIH3aluy U (aKTa OCYIIECTBICHUS aHAJTIOTUYHBIX BUJIOB €S-
TEeIBbHOCTU opraHm3anusaMu. Tak, mo ucky 3A0 «I'MI'-BUH» k OO0 «®dectu-
BAJIb» O 3AIIMTE UCKIIFOUUTENBHBIX IPAB HA TOBAPHBIE 3HAKH CYJIOM KaCCallMOHHOU
VMHCTAHIMM PEIICHUS HUKECTOSIIIMX CYJIOB 10 JAHHOMY JI€JIy OTMEHEHBI U IIPUHS-
TO HOBOE€ PEIIEHUE O YACTUYHOM YIOBJIETBOPEHUHU TPEOOBAHMUW HMCTLA: O 3aMPETE
00O «®PecTuBaIb» HCHOJIB30BATH B CBOEM (PUPMEHHOM HAaMMEHOBAaHUU O0O3HA-
yeHne «PecTuBAIbY) MPU OKa3aHWU BUJIOB JAEATEIBHOCTH, & UMEHHO MPOIBUKECHUE
TOBAPOB IS TPETHUX JIML, B TOM YHCJIE YCIYTH ONTOBOW U PO3HUYHOM TOPTOBIIU U
claya B apeHAy HEXWIbIX noMeneHnid. CyTh pa3HOIIaCui 3aKJIK04Yalach B BBICO-
KO cTerneHu cxokectd ToBapHbIX 3HaKOB 3A0 «I'MI'-BUH» u pupmennoro nHa-
uMeHoBaHusa OO0 «PecTrBaiby, U OCYHIECTBICHUH, 10 MHEHUIO UCTIA, CXOKHUX
BUJIOB JAEATEIBHOCTA UM U OTBETYUKOM.

[TockonbKy Cy0oM ObUIO YCTAHOBJIEHO, YTO HCIOJIb30BAHKUE CIOPHOTO 000-
3HAYEHUS OTBETUYMKOM HAYaJIOCh U CTAJI0 U3BECTHBIM B TPAXKIAHCKOM 000pOTE MO-
CJI€ JaT MPUOPUTETA TOBAPHBIX 3HAKOB MCTLA, TOTJa KaK BO3MOXHOCTh BBEJCHHUS B
3a0y’KJeHrue MOTpeOuTeneil CXOOHBIMU CpPEICTBAaMH WHAMBUAYaTU3ALMHU yCTa-
HOBJICHA IIPU PA3PELIEHUN CIIOpA IO CYIIECTBY, Y CYJOB HE MMEJIOCH MPABOBBIX
OCHOBAHMM ISl OTKa3a B yJIOBJIETBOPEHUH TPeOOBAaHUS O 3alpeTe Ha HUCIOJIb30Ba-
HUE CIOpHOro 0003HaueHus B ¢upmeHHOM HauMeHoBaHuH OOO «®DecTruBalib»
IIPU OCYILECTBIECHUHU ONPENCIICHHBIX BUIOB JIEATENBHOCTH.

Ecnu npu cTOJIKHOBEHUH (PUPMEHHOTO HAUMEHOBAHUS C TOBAPHBIM 3HAKOM
MpUMEHEHUE TIPUHIIUIA CTapIIMHCTBA MpaBa MpoOjeM HEe BBI3BIBAET, TO B CiIydae
KOJUIM3UU C TAaKUM CPEJCTBOM MHIUBUIyAIM3AIMHU, KAK KOMMEpUYecKoe 0003Haue-
HUE, MOTYT BO3HUKHYTb CJI0KHOCTH. 3aKOHOJIaTEIh HE YCTAHABIIUBACT KAaKUX-JTHOO
TpeOOBaHUI K pErUCTpallMid KOMMEPUYECKIX 0003HaYEHH, YTO MOPOKAAET BOIIPOC
O MOMEHTE BO3HUKHOBEHHMSI MIpaBa Ha HETO. B3TIsAIbl IUBIIMCTOB Ha 3Ty MPOoOIIe-
My Pa3HATCS, HO MOXHO BBIJICIUTH JIBA OCHOBHBIX HampabiieHusi. CorjiacHoO mep-
BOMY MOMEHT BO3HHKHOBEHHS MpaBa Ha KOMMEpUYECKoe 0003HauYeHNE TIPUBSI3HIBA-
€TCS K MOMEHTY IOJYYEHHUSI UM U3BECTHOCTH B IpEAEax ONpPENeICHHOW TEPPUTO-
pHUH, COTJIACHO BTOPOMY — K Hayally ero (pakThyeckoro ucrnosibzoBanus. IIpen-
CTaBJIACTCS BEPHBIM IMOCIAEAHUN MOJIXO0M, KOTOPBIM MOAAEPKUBACTCA U CYIeOHOM
HpaKTI/IKoﬁ4.

* Jlornnosa H. U. K BOIIPOCY O COOTHOIICHHWH TIpaBa Ha (UPMEHHOEC HAMMCHOBAHHE C TIPABOM Ha KOM-
Mepueckoe obo3Hauenue // [Ipobessl B poccuiickoM 3akoHogaTeascTe. 2011. Ne 5. C. 73.
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@akT HAIMYKS YCIOBHM CYIIECTBOBAHUS MCKIIOUUTEIBHOTO IIPaBa HA KOM-
Mepueckoe 0003HauYeHHE MOXKET YCTaHABIMBATHCS TOJIBKO B IMPOLECCE MPAKTUKU
HAa OCHOBaHMM JOKYMEHTOB, MOJATBEPXKIAIOMUX (AKTUYECKOE HCIOJIb30BaHNE
KoMMepueckux ob6o3Hauenuit (Mudopmanmonnoe mmcemo Pocmarenta ot
30.01.2009 r. «O perucTparin KOMMEPIECKIX 0003HAYCHHID )",

Tax, nas TOro, 4T00B KOMMEPUECKOE 0003HAUECHUE TOTYUYUIIO 3aLIUTY, €T0
oOjaznarenb JOJDKEH JI0Ka3aTh, YTO Hayall MCIOJIb30BaHWE OOO3HAYEHMs 10 MO-
MeHTa BHeceHus pupmenHoro HaumenoBanus B EI'PTOJI.

Takum oOpa3om, Ha IPAKTHKE BO3HUKAET HEMaJIO MPOOJIEM, CBSI3aHHBIX C
COOTHOLIEHUEM IIpaB Ha TOXIECTBEHHbIE (pUpMEHHbIE HAUMEHOBAHHUE U IPaBa Ha
(UpMEHHOE HAaMMEHOBAHHWE C JPYTMMH CpPEICTBAMU WHIUBUAYAIM3ALUH, YTO
CHIXKaeT 3(P(HEKTUBHOCTh €ro MPAaBOBOM OXpaHbl. DTO MPOUCXOAUT MO CIIETYIO-
IIUM IPUYUHAM:

— OTCYTCTBUE YETKOr'O JIETAJIbHOTO OINpeAesieHus] ((UPMEHHOIO HauMEHOBa-
HUS;

— BO3MOXHOCTb JIEUCTBUS B IPAKJAHCKOM 000pOTE (PUPM, TOXKIECTBEHHBIX
WJIM CXOKHX JI0 CTENEHN CMEUICHUS IO HAUMEHOBAHUIO;

— HEHCIIOJIb30BAaHNE HAJOTOBBIM OPraHOM €ro IIpaBa Ha OTKa3 B PETUCTpa-
UM KOMMEPUYECKOI0 FOPUINYECKOTO JIMIIA, €CIU €ro (PMPMEHHOE HAUMEHOBAHUE
TOKJECTBEHHO WJIM CXOJHO [0 CTEHEHM CMEIICHUs C (PUPMEHHBIMH HaHMEHOBa-
HUSIMH JPYTUX FOPUINYECKUX JIMII.

. A. Makyuues,

cmydenm 2 Kypca
HIOU (¢p) ATl PD

HcnosnHenne 3aBemianusi: npodJjeMbl IPABOBOI0 pPeryJiMpoBaHUsA

CoBepiieHne 3aBeniaHus TepseT BCAKUI CMBICH, €CJIM OHO He OyAeT MCIoJ-
HEHO TOocCJIe CMEpPTH 3aBemiaress. IMEHHO MOCpencTBOM MCHOJHEHUs 3aBEIaHus
peasinzyeTcsi BOJIsSI HacleAo4aTelis, BeIpakeHHas B popMe 3aBemanus. B npouecce
MCTIOJTHEHMSI 3aBEILaHUsI COBEPIIACTCS] KOMIUIEKC AEUCTBUNA IOPUINYECKOro U (hak-
TUYECKOTO XapaKTepa, Kak MPeAyCMOTPEHHBIX B 3aBEIAHUU, TAK U HE HA3BAaHHBIX
B HEM, HO HEOOXOUMBIX JUJIsl UCIIOJIHEHUS! PacTOpsKEHHH, CAeNaHHBIX 3aBellare-
JIEM B OTHOILLEHUHU CBOETO MMYIIECTBA. B COOTBETCTBUM € 3TUM UCIOJIHEHHE 3aBe-
HIaHMS TIPEJICTaBIsIeT co00i croco0 peanus3ali BOJIM HACJIEI01aTeNs, BhIpaXKeH-
HOI B 3aBEIIAHMH, [TIOCPEICTBOM COBEPIICHUS HACJIEIHUKaMU (MCIOJHUTEIEM 3a-
BELIAHUs1) JEUCTBUIA IOPUANMYECKOrO U (PAaKTUUYECKOr0 XapakTepa B LEJSAX UCHOJ-
HEHUS PaclopsKEHUN HACIe10aTeNsl.

B HacTosiuii MOMEHT B 3aBELIaHUE MOTYT OBITh BKJIIOYEHBI TaKHWe pacro-
pSKEHUs, KOTOpbIE MpeaycMOTpeHbl npaBuiaMu ['paxknanckoro kojekca Poccuii-

*IMocraHoBieHue J[BEeHAANATOr0 apOHTPAKHOTO ANeIUIMOHHOro cyna or 14.01.2011 mo gemy Ne A12-
17209/2010 [Dmextponnsiii pecype] // CIIC «KoncynbrauatlInrocy.
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ckoit @eneparuu o HacienoBanuu (m. 1 ct. 1119 I'K). Hanpumep: o mopyuenuun
WCIIOJTHEHHUS 3aBEellaHus OyUIENPUKA3uyuKy (MCHOJHUTENIO 3aBemanus) (m. 1
ct. 1134 TK), o0 ompeneneHnyd TOJTHOMOYMM WCHOJHUTENS 3aBemanus (. 1

ct. 1135 T'K), 00 ycraHoBieHMM 3aBeHIaTEeIbLHOTO BO3NIOXKeHUs (cT. 1139
I'K), 0 BHECEHUH B IPOU3BEAECHUE MTOCIIE CMEPTH aBTOPa U3MEHEHUI, COKpaIEHUI
uiu gonojiHeHui (a63. 2 m. 1 cr. 1266 I'K), 0 Ha3HaueHUH aBTOpPOM JIUIla, HA KO-
TOpO€ OH BO3JIaraeT OXpaHy aBTOPCTBA, UMEHHM aBTOpAa U HENPUKOCHOBEHHOCTHU
MpOM3BEACHUS Mocie cBoel cMmeptH (1. 2 cT. 1267 T'K).

OxpaHa ¥ ynpaBlieHHE UMYIIECTBOM HAcle0/aTeNsi 10 TOro, Kak OHO Ie-
peluio B pyKH HACIEAHUKOB SIBJISETCS HEOOXOIUMBIM 3JIEMEHTOM HCIIOTHEHUS 3a-
BEII[aHUs, MMOCKOJIbKY B MEPUOJ C MOMEHTa OTKPBITUS HACJIEJCTBA U 10 MOMEHTA
BCTYIUICHHS HACJIETHUKOB BO BJIAJIEHUE UM OCTAETCSI HUKOMY HE MPUHAJICKALIUM,
«J1exayrm» (mpaBa U 00SI3aHHOCTHU MPEABIAYIIET0 COOCTBEHHUKA YK€ MPEKpaTH-
JIMCh, @ TIPaBa HOBBIX COOCTBEHHUKOB €I1I€ HE BO3HHUKIIM), U B 3TOT NEPHO] UMYIIIE-
CTBO HY)KJaeTcsl B yrpaBieHUU.Cpok, B T€UEHUE KOTOPOIO UCIOIHIETCS Ha3BaH-
Has 00s3aHHOCTb, HE OIPAaHUYMBAETCS JIMILID HIECThIO MECSLAMU, MPETHA3HAUYECH-
HBIMHM 3aKOHOM JUIsl IPUHATUS Hacienctsa. Hampumep, eciiu aenyiika 3aBemiact
MaJIOJIETHEMY BHYKY CBOE€ OXOTHHUYBE PYX b€, UCIOJHUTEIb 3aBEIIAHUS MPHU TO-
MOILIM HOTapHyca JOHKEH OyneT 00ecneduTh COXPaHHOCTh ATOrO PYXKbs O TOTO
MOMEHTA, TI0KA HACTSAHHKY HE UCTIOTHUTCS 18 et

HcnonHeHne 3aBElIaHUsl OCYILIECTBISIETCS, MPEXAE BCEro, HaCIEIHUKaAMU
1o 3aBelannio. [Ipu 3ToM 3aKOHOM HE NMPEAYCMOTPEHO HAJEIECHUE HACIEIHUKOB
10 3aBEUIAHUIO CIIEHUATIbHBIMU ITOJTHOMOYHSIMU 10 UCIIOJTHEHUIO 3aBEIIaHNUs.

B T10 xe Bpemsa, kak ykasbiBaerca B cT. 1133-1134I'K, wucnonnenue
3aBEIIAHUS] MOXET OBbITh BO3JIOXKEHO Ha CHEIUAJIbHO YIMOJHOMOYEHHOE JUI0 —
UCIIOJIHUTENS 3aBelllanus (Ayumenpukasurka). Jlymenpuka3uuk — Ha3HaYEHHOE B
3aBEIIAHUK 0CO00€ JIUIIO, KOTOPOMY 3aBEIIATENb MOPYYAET UCIIOTHEHUE €ro BOJIH,
BBIDQKEHHOM B 3aBellaHuu. JlylmienpukazuukoM MOXET ObITh Ha3HAYCH
rpaKJaHuH, KaK MPUHAIJICKAIUN K YUCIIy HACIEAHUKOB IO 3aBEUIAHUIO WIIU T10
3aKOHY, TaK U HE OTHOCSIIMICSA K TakoBbIM. HeT coMHeHMiIl B TOM, 4TO BBLIOOP
3aBeliaresieM JylIenpuKa3dyuka OCHOBAaH Ha JIMYHOM JIOBepuu  (UMeer
buaynrapHbIil XapakTep), co3JaroneM yOeKIeHHOCTh COCTaBUTEIS 3aBEIIaHus B
TOM, YTO €r0 BOJIA IOCJE CMEPTU OyJeT UCIMOJIHEHA Ha3HAYCHHBIM ISl 3TOTO
muioM. OJIHAKO Ba)KHO OTMETHTH TO, 4TO corjiacHo 4. 2 cT. 1134 'K P® mocne
OTKPBITHSI ~ HACJEACTBA B ClIydyae  BO3HHKHOBEHUS  OOCTOSTEILCTB,
MPENSATCTBYIONINX WCTIOJHEHUIO 3aBellaHus (HampuMmep, Tsokenas OO0JIe3Hb)
WCIIOJIHUTEIb 3aBEIIAHUS MOXKET OBITh OCBOOOXIEH OT WCIIOJHEHUS CBOMX
00sI3aHHOCTEM B Cy/IeOHOM TMOpSAKE MO CBOEM mpocbOe, JaubO MO MpockOe
HACJICTHUKOB.

Cnenyetr uMeTh B BUY, 4TO |'paxkmanckuii kogekc P® He conep:KUT HUKA-
KHX OTPaHUYECHMH IO MOBOJY I'Pa)KJAaHCTBA AYLICNPUKA3UMKA, [IOATOMY UCIIOJHHU-
TeJIeM 3aBelllaHUs] MOXKET ObITh U TpakaaHuH Poccuu, U MHOCTpaHHBIA TpaXkaa-

leyz[ublHa JI. YO. Bonpocs! u otBeThI // Anokat. 2002. Ne 8. C. 32.
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HUH, 1 U0 06€3 TpaxkJaHCcTBa. B To ke BpeMsi 04eBHIHO, YTO MOPYIUTH UCIIOJIHE-
HUE 3aBEIIAHUs MOYKHO JIMIIb TAaKOMY JIMIly, KOTOpOE 00JIaJaeT MOJIHOM Jeecno-
COOHOCTBIO M CMOKET OECTIPENATCTBEHHO UCTIOTHUTH BOJIIO TOKOWHOTO.

3aBeniaTenb BIPaBe MOPYYUTh HCHOJHEHUE OTACIBHOW YacTH 3aBELIAHUs
KOHKPETHOMY HCIIOJHUTEINIO, TOT/1a B OCTABILEHCS YaCTU OHO OYyAET UCIIOIHATHCA
HAcJeIHUKaMU 10 3aBelllaHuio. Eciii ke HUCMOoNHUTENb (AyIIePUKA3YUK) He
yKa3aH BOBCE, HACIECIHUKHU 10 3aBEIIaHUI0 OYIyT UCIOJHATH €r0 CaMH, T.€. OyayT
UCIIOJTHUTENSIMYA 3aBEIIAHUS B CHIIy 3aKOHA. VIHBIMH CIIOBaMH, B TaKOW CUTYyalluu
BCE HACJICJAHHMKHU 10 3aBElIaHuI0, 00Jaaronue MOJHOM J1eecnocOOHOCThIO, OyIyT
CUMTATHCS UCTIOJIHUTEIISIMU 3aBELIAHUS.

[Ipy HaMMYUKM HECKOJIBKUX HACJIEIHUKOB MO 3aBEIIaHUIO (M IPU OTCYTCTBUU
Ha3HAYEHHOT'O AYIICTPUKA3UUKA) OHU BBIHYXXICHBI OYIyT IOTOBAPUBATHCS MEXKITY
c000ii, 4UTOOBI 00eCTICYUTh HaOOJIee MOJHYIO peATU3aLUI0 MPE/IoIaracMoil BoJIu
HacaenonaTens. Ecnu ke oHM He CMOTYT NMPUNTH K COMVIAIIEHUIO, TO Crop Oynaer
PacCMaTPHBATHCS B CyIeGHOM MOPSIAKE IO 3asBICHMIO TI0O0T0 U3 HACICIHUKOB .

AmnanornyHoro MHeHUs npuaepxkubaercs u A. H. ['yeB, koTopblid 0OTMEUaeT,
YTO OOSI3aHHOCThH MCITOJIHEHMSI 3aBEILaHUs B CIIy4ae OTCYTCTBHUS COTJIALIEHUSI Me-
Iy HacJeIHUKaMU MOKET ObITh BO3JIO)KEHA HAa HUX B paBHbIX JoJisix. IIpencras-
JI€TCSl, YTO B CIIy4ya€ BO3HMKHOBEHHS CIOPOB MEXAY HACIEOHUKAMU MO MOBOAY
UCIIOJTHEHUS 3aBEIIAHUS U CIIOpa, CBSI3aHHOIO C HAa3HAYEHUEM KOHKPETHOTO HC-
MOJIHUTENISL U3 UX YHUCIa, BOIIPOC 3TOT MOXKET OBITh PEIlIeH TOJIBKO cyaoM. JlanHas
TOYKa 3PEHUSI MOXET OBITh MOJKPEIUICHA M BHICKA3aHHBIM B IOPUIMYECKON JIUTE-
paType MHEHHEM O TOM, YTO CIIOPbl MEXKIY HACJIEeIHUKAMHU IIPU UCIIOJHEHUU 3a-
BEI[AHUsI KaK CIIOPBI O MpaBe IPAKIAHCKOM IOJUIEKAT Pa3pelIeHUI0 B Cy/1Ie0HOM
MopsiiKe. AHAJIOTUYHOE MPABUIIO, B YACTHOCTH, MPEyCMATPUBAETCS 3aKOHOM JIJIst
PACCMOTPEHHSI CIIOPOB MEX/Ty HACIEIHHKAMH H HCIIONTHATEICM3aBEIIA NS .

[IpaBa u 00s13aHHOCTH MCHOJHUTENS ONPEAEISIIOTCS COAECpKAHUEM 3aBella-
Hus. [lepedeHb €ro KOHKPETHBIX NMPAaBOMOYMN OCHOBBIBAETCS HA CAMOM 3aBellla-
HUU U YJOCTOBEPSAETCS CBHUJETEIBCTBOM, BbIIaBaeMbIM HOTapuycoMm. Eciu B 3a-
BELIAHWU HE YCTAaHOBJIICHO MHOE, UCIOJIHUTENb JIOJKEH MPHUHSATH MEpPbI, HEO0XO-
JTUMBIe ISl UCTIOJIHCHMS 3aBEIIaHus, B TOM 4uclie 3akpervieHHbie B cT. 1135 'K
P® (obecneunThniepexo K HacIEIHUKAM MPUYUTAIOIIETOCS UM HACIECTBEHHOTO
MMYIIECTBA, IPUHSATH MO OXpaHe HACIEACTBA M YIPABJICHUIO UM, UCTPeOOBATH Jie-
HEXHBIE CPEJICTBA OT KPEIUTOPOB, UCIIOIHUTH 3aBEIIATEILHOE BO3JIOKEHHE). Oco-
OCHHOCTBIO POCCUIICKOTO 3aKOHOJATENIbCTBA SIBISETCS YTOUHEHHUE, YTO «COTJIacue
rpaXKJaHuHA OBITh MCTIOJHUTEIEM 3aBEIIAHUS BBIPAXKACTCS ITUM TPAKIAHUHOM B
€ro COOCTBEHHOPYYHOU HAJIUCU HAa CAMOM 3aBEIIaHWH, WJIM B 3asBJICHUH, IPUIIO-
YKEHHOM K 3aBEIIaHUIO0, WIH B 3aBJIICHUH, TIOJAHHOM HOTApUYyCY B T€UEHUE MECALIA
cO JHS OTKpBITUS HachenacTBay (4. 1 cr. 1134). Kak coriacue MoryT paclieHUBaTh-

2 Cepebposckuii B. V1. M36panHbIe TPY/IBI 10 HACIEACTBEHHOMY H CTPaxoBOMy mpasy. M., 2003. C. 161—
163.

3l“yeB A. H. TlocTareiinblii KOMMEHTapUil K 4acTu TpeTbed I'paxknanckoro koxaekca Poccuiickoin dene-
pamun. M. : Uudpa-M, 2002. C. 139.
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csi U (aKTUYECKUE JACUCTBUA MO UCTIOTHEHHUIO 3aBEIaHUs, COBEPIICHHBIC B TEUe-
HUE€ MECSLa CO JIHS OTKPBITUS HACIEACTBA.

B cootBerctBum ¢ 1. 3 cT. 1135 I'K P® ncnonnurens 3aBemanus Bopase OT
CBOEr0 MMEHM BECTH JI€J1a, CBA3AHHBIE C UCIIOJHEHUEM 3aBELIAaHUs, B TOM YHUCJE B
cyne. TakKe HCHOJHHUTENIb UMEET MPABO CAMOCTOSTENBHO OCYLIECTBIIATH YIIPaB-
JIEHWE HACIIEACTBEHHBIM MUMYILIECTBOM, B TOM YHUCJIE NPEANPUITHEM HACIEA0ATE-
JIs1, TOJIAMHM B YCTaBHOM (CKJIaJI0YHOM) KaluTajie o0IecTBa Wik ToBapullecTsa. B
cilydae HeIOOpOCOBECTHOTO BBITIOJIHEHHS UCTIOTHUTENIEM 3aBEIIaHMs CBOUX 00s-
3aHHOCTEN, HACIEAHUKHU IO 3aBEUIAHUI0 MOTYT OCIIOPUTH €ro JNeHUCTBUS B CyAeO-
HOM TIOPSIIKE, a MPHU 3JI0YNOTPEOJICHUH UCIIOJHUTENSI CBOMMHU MOJHOMOYMSIMU —
noTpeOoBaTh MPEKPAILICHUS €T0 IeUCTBUM.

[IpuBenem mpumMep U3 HOTaApPUAIBLHOW MPAKTUKH, KOTOPBIM MMOKAa3bIBAECT, Ka-
KO€ 3HaUY€HHUE MOTYT UMETh HEIOOPOCOBECTHBIC AEHCTBUS JIUIIA, 0053aHHOTO 3a00-
TUTHCA O COXPAHHOCTU HACJIEICTBEHHON Macchl (XOTS B pacCMaTpUBAaEMOM cllydae
TaKUM JIULIOM SIBJIIETCA HE KOHKPETHBIN UCIIOJIHUTENb 3aBEIIaHUs, & HOTAPUYC).

Tak, mocne cmeptu ['. B HaciIeaCcTBO BCTYNWIIM HACIEAHUKH IIEPBOU OUepean
(moYb U CBIH yMepIIero oT npeapiayiiero Opaka). Haciennuku obpatuiuch K HO-
tapuycy L. ¢ 3asBI€HHEM O BCTYIUIEHUH B HACIEACTBO. B cocTaB HacineCTBEHHO-
ro UMYIIIECTBA BXOJWIM KBApTUPA, ABE MAIIUHbBI, TPEIMEThl OOBIYHOMN JOMaITHEeN
oOcTaHOBKM U oOuxoja. Kpome HacinenHHMKOB MEpBOM ouepenu, Ha HACIEACTBO
npereHjoBana X., KOTopas 3asBHJIa, 4TO SIBJSETCS >keHOH I'. (BIOCIIEACTBUM BbI-
SICHUJIOCH, 4TO Opak Mexay I'. u X. He OblI 3aperucTpupoBaH, Cae10BaTENbHO, OHA
HEe MOTJia OBITh 3aKOHHOM Haciennuiieir). Kpome Toro, oHa npokuBaia B KBapTUPE
HacleqoAaTelNsl, He UMes HUKAaKUX 3aKOHHBIX MPaB, U MPENsATCTBOBAaIA YKa3aHHBIM
HacJeIHUKaM B IMOJb30BaHWU HACIEACTBEHHON maccoil. Bo Bpems odopmienus
HACJIEICTBEHHOr0 Jejla HOTapuyc He cooOuimia Hu B PocpeecTp, HM B Oprasbl
['MBJ1/] 06 OTKpbITHM HACIEACTBEHHOTO Jejia B OTHOLIEHUH umyinectsa I'. B pe-
3yJbTaTe MOI00HON HEMPEyCMOTPUTENHHOCTH X. ObUIH MPOJIaHbl 00€ MaIlIMHbI, U
K MOMEHTY MOJIyYEHUsI CBUIETEIBCTBA O MPABE HA HACJIEACTBO HACIEICTBEHHAs
Macca 3Ha4YATENIbHO YMEeHbIIMIack. HacienHrukam B 3TOM cilydae Mpuuuioch nojaa-
BaTh UCK 00 HCTpeOOBaHMM UMYIIECTBA U3 UYKOI'0 HE3aKOHHOTO BIIAJICHUS U MIPU-
3HAHHH CIEJIOK 110 KYIUIS-TIPOAAKE MAIINH HeACHCTBUTEIBHBIMH .

Kak mblI y’ke oT™Meuanu, 1elCTBUS M0 UCTIOTHEHUIO 3aBEIaHUsI MOTYT UMETh
IOpUINYECKU U (pakThuecknit xapakrep. K nmpumepy, B mensx obecrneueHus nepe-
X0/la K HaCIEJHUKAM MPUYUTAIONIETOCS MM HUMYIIECTBA HCHOJHUTENb MOXKET
OpeIbSIBIATh TPEOOBAHUS O BO3BpATE€ ATOrO0 MMYILECTBAa OT TPETHHUX JIMII, U3Be-
11aTh KOHTPAreHTOB IO JOrOBOPAaM C HAaCIEAOAATeNeM, He IMOUIeKAIIUM IIpeKpa-
].HCHI/IKS) (x mpuMepy, IO JOTOBOPAaM apeH/ibl), O MEepPeXo/ie MpaB M0 HUM K Hacield-
HUKaM .

*(0630p 10 pe3ysIbTaTaM 00OBLICHHS W aHATH3a CYIEOHO PAKTHKH MPUMEHEHHMS 3aKOHOIATEIECTBA O
MPaBOBOM 3aIIUTEe MHTEPECOB HACIICTHUKOB IIPH PaCIpeeICHIH HacjieacTBeHHoro umymectBa. URL :
http://clinic.lawinstitut.ru/ru/practice/3/3.html (nata oopamenus: 17.01.2015).

SapﬂeHeBCKHﬁ A. M. TI'paxnanckuii kojekc P®. Yacts Tperbs. IlocTareiiHbiii HayqyHO-TPAKTUUECKUN
koMmMmeHTapuii. M. : Arearcteo BPI'. 2001. C. 97.
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Mexay TeM AyHIENpUKa3uuK, BBINOJHSAET OO0A3aTENbCTBA IO OXpaHE U
YIPaBICHUIO HACJIEICTBEHHOM Maccoil, KOTOPhIE OH MOKET OCYHIECTBIISITH CaMo-
CTOSITEJILHO WJIM MPU MOMOIIM HOTapuyca. OJIHAKO OCTAETCSl HEBBISCHEHHBIM, KTO
Y3 Ha3BaHHBIX JIUIl OyJET HECTU OTBETCTBEHHOCTbH MEpe] HacIeAHUKAMU, HANpU-
Mep, 3a paclbUICHUE WM HEIOCTATOYHO KOMIIETEHTHOE yIIpaBJeHUE HACIEICTBEH-
HBIM UMYIIIECTBOM. ECIM UCXOAUTH U3 TOTO, YTO OCHOBHAS JOJIs 00sS3aHHOCTEHN 10
WCIIOJTHEHHUIO 3aBEIaHus JIOXKUTCS Ha JTyIICIPUKa3duKa, OCTAIOTCS HEOIpeIeeH-
HBIMH TPaHMIBI OTBETCTBEHHOCTH HOTapuyca Mo 0053aTeIbCTBaM, KOTOPBIE BO3-
JI0’KEHBI Ha HEro 3aKOHOM. Takyke JoKeH ObITh PEIIeH BOMPOC O MPUBJICUYEHUU K
OTBETCTBEHHOCTH MCIIOJIHUTEIIS 3aBEIaHMUs.

[Ipy BBITIOJIHEHUU CBOMX (PYHKIIMM MCTIOJHUTEIb 3aBEIIaHUsI MOXKET TOHEeC-
TH OIpEeeICHHbIE pacxodbl. I'pakIaHCKUIM KOJEKC IpeaycMaTpUBacT IIPaBO HC-
MOJTHUTENS 3aBeIllaHUs Ha MX BO3MEIIEHHE, CO3/laBas TEM CaMbIM IIPEANOCHUIKU
JJIs Ka4eCTBEHHOI'O MCIOJIHEHHUS 3aBemianus. Kpome Toro, AesTeIbHOCTh HCIIOJ-
HUTEJS 3aBeIIaTes sl MOXKET MOJICKaTh BOZHATPAXKACHUIO, €ClId 00 3TOM YKa3aHo B
3aBemaHiu. Pacxoapl M BO3HArpaXkJieHHUE BO3MEIIAIOTCS M3 COCTaBa HACIEACTBA
(ct. 1136 T'K). Pasmep Bo3HarpaxJeHus HE JOJKEH IIPEBBIIIAThH MPEICIOB CTOH-
MOCTH UMYIIIECTBA U JIOJKEH OMPEACIISITHCSA C YUETOM MPUHIIUIA pa3yMHOCTH. [1o-
PAIOK BO3MEIIEHUS PaCcX0JIOB OMPEACISIETCS B COOTBETCTBUM ¢ HOpMamu cT. 1174
I'K. Pacxo/pl HCTIOJIHUTENIO 3aBEIIaHUS B YHCIIE JPYTUX MIEPBOOUYEPEAHBIX PACXO0-
JIOB BO3MENIAIOTCS JI0 yIUIaThl JOJITOB KPEAUTOPAM HACJIeI0JaTelisi 1 OTHECEHBI K
TPEM Ouepe/sM: B MEPBYIO Ouepesb BO3MEIIAIOTCS Pacxojbl, BhI3BaHHBIE 00Jie3-
HbIO Y TTOXOPOHAMU HacjeA0AaTeNsl, BO BTOPYIO — pacXobl HA OXpaHy HacJeACTBa
Y YIIPaBJICHUE UM, B TPETHIO - UHBIE PACXO/IBI.

Bo3MelieHre Bo3HArpakJA€HUs MOKET OCYIIECTBIATHCS MOCTE HaJIexKaIlle-
ro BBIMIOJIHEHUSI MCTIOJHUTENIEM 3aBEIIaHUs CBOUX OOSI3aHHOCTEH W BCTYIUICHUS
HAaCJICTHUKOB B CBOM MpaBa. [Ipu 3TOM, MoaydeHHOE UCIIOJIHUTEIEM BO3HArpaxe-
HUE SIBJIACTCS JIOXOJ0OM (PU3MYECKOIO JIUIAa U MOTOMY IMOJJICKHUT HAJIOr000JI0%Ke-
HUIOC,

Takum 00pa3zoM, MOKHO CKa3aTh, YTO MOJAUHCTUTYT UCIIOTHEHHUS 3aBEIIaHUs
UTpacT BAXXHYIO POJIb B HACJIEICTBEHHOM IipaBe. OOYCIOBICHO 3TO MPEXKIEC BCETO
TE€M, UTO B COCTaB HACJICJACTBEHHOI'O UMYIIECTBA M, B YACTHOCTH, TOTO, YTO MEpe-
JaeTcs IO 3aBEIIaHUI0, B HACTOSIIEE BPEMs MOTYT BXOJUTh TaKHE CIOKHBIC 00h-
eKTBI MPABOMPEEMCTBA, KaK IMPESANPHUATHS, KPECThIHCKUE (PepMepCKHe) XO3SHCT-
Ba, IICHHBIC OyMmaru, AOJroBble oOs3arenbcTBa U T. 4. COOTBETCTBEHHO, MPEKIIC
YeM OCYILECTBUTH pa3/iesl HaCJIeJACTBa MEXKY YKa3aHHBIMU B 3aBEIIAHUU HACJEI-
HUKaMH, HeoOxoauMo, kKak orMmeuan CepeOposckuit B. U., «BHecTH monHyio sc-
HOCTh B QKTHB U [IACCHB HACIIEICTBAY , BO3MOKHO, MIPOBECTU HE OJIUH CYJEOHBIN
npoiiecc. B CBSI3U ¢ 3TUM HCIIOHEHUE 3aBEIaHus MPEeBpAIIacTCs B IOPUIUYECKYIO
poIeaypy, TPeOYIOIIYI0 HEMAJIBIX 3aTpaT CHUJI U BPEMEHH, a TaKKe — HEOOXO0IU-
MBIX 3HAHUU U OIBITA.

® O nasore na JIOXOJTbI UCTIOJTHUTEJIS 3aBellanus : miucbMo DesiepanbHOi HamoroBoit ciyx0bl oT 21 MapTa
2006 1. Ne 04-2-03/57 // ®unancossiil BectHUK. 2006. Ne 11. C. 46.
" Cepebpockuii B. 1. M36paHHbIe TPYIBI 10 HACIEACTBEHHOMY H CTPaxoBoMy mpasy. M., 2003. C. 163.
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A. C. MajaleHKko,

cmyodeHmka 5 Kypca
YO «BI'CXA»

HCYCTOﬁKa KaK c1noco0 odecneyeHUusI HCIOJHEHUs 00513aTeJIbCTB IpH 3aKJI10-
YCHUM N0TO0BOPa NMOCTaBKH

JloroBop MocTaBKH, Kak U J000M Apyroii A10roBop, HeCeT B cebe pa3IM4HO-
ro pojia 00s13aTeIbCTBA KaK Ui MOCTaBIIMKA, TaK U 1Jis mokynaTens. Jlanubie o0s-
3aTENbCTBA JIOJKHBI UCIIOHATHCS B MOJHON Mepe. OIHAKO MO Pa3IMYHbIM NPHYH-
HaM 3TO HE MPOMCXOIUT. B CBsI3U ¢ ATUM IpHUMEHSIETCS TakoW crocod obecreue-
HUS 00513aTEIHCTB KaK HEYCTOMKA.

HeycToiika B CBsI3M ¢ MPOCTOM U YJ00CTBOM €€ MPUMEHEHHUS SIBIISETCS Ca-
MBIM PacCIpOCTPAHEHHBIM, IIUPOKO MPUMEHSIEMBIM CIIOCOOOM 0OecTeueHus Hc-
MOJTHEHUS 0053aTEIbCTB.

Cornacno cratbe 311 I'paxknanckoro Konekca Pecniyonuku benapych (cta-
Tbst 330 I'paxxnanckoro Komekca Poccuiickoit ®@enepanuu), HeyCTOMKONU (1ITpa-
dboM, TieHeil) npu3HaeTcsl onpeIesieHHas: 3aKOHOAATEILCTBOM WA JIOTOBOPOM JI€-
HEXXHasi CyMMa, KOTOPYIO JIOJKHUK 00sI3aH YIUIATUTh KPEIUTOPY B Clydae HEuc-
MOJTHEHUS WM HEHAJIJIeKAIEr0 UCTIOMHEeHUS 0043aTeNbCTBa, B YACTHOCTH, B CIIY-
4ae IPOCPOUKH UCTIOTHEHHUS .

JleHexkHasi cymMMma, COCTaBIISIONIIAsi HEYCTOMKY, ONpenesieTcs B BUAE MIpo-
[IEHTOB K HEUCIOJIHEHHON YacTH 00s513aTeIhCTBA, B KPATHOM pa3Mepe Mo OTHOIIIe-
HUIO K CYMM€ HEHCIIOJHEHHOTO MJIM HEeHAJJIeXKaIlle UCTIOJTHEHHOTO 00s3aTehCTRA,
a TAaK)Ke B TBEPAOU JICHE)KHOU CyMME.

Knaccudukanys HeyCTOMKN OCYIIECTBISETCS MO PA3IMYHBIM OCHOBAHUSM.

B 3aBuCMMOCTH OT METOAOB UCUUCIIEHUS PA3INYALOT:

*  mrpad;

* TICHS.

B otnuuune ot pa3zoBo mpumensiemMoro mtpada, MeHsl YyCTaHaBIMBAaeTCs Ha
Clyyail MPOCPOUYKH HCTIOJHEHUsI 00s3aTeNbCTBA U TMPEJCTABISIET COOOM ompene-
JICHHYIO JICHEXKHYI0 CyMMY, KOTOPYIO JOJKHUK OOsI3aH YIUJIaTUTh KPEAUTOpY 3a
YCTaHOBJICHHBIN MEepHoJI pocpouku. Kak nmpaBuio, oHa HCUUCISIETCSL B TIPOLICHTaX
M0 OTHONICHHUIO K CyMMe 00s3aTeIhCTBa, TOIJICKABIIIETO UCIIOJIHEHUIO K OTIpeie-
JeHHOMY cpoky. [Ipuyem nub0 B HOPMATHUBHOM akTe, JMOO B JOTOBOPE JTOIKHO
YKa3bIBaThCS, 3a KAKOM M3 KaXIbIX MEPUOJIOB MIPOCPOUKH HEUCIIOJIHEHHOTO B CPOK
00s13aTENbCTBA JTOJDKHA B3BICKUBATHCS TEHSI, TPEACTABIISIONIAS COO0 B 3TOM CITy-
yae TeKyllyw (Ainyrocsi) HeycTolky. Ha mpakTuke yaine BCero yka3bIBaerTcs,
YTO MEHSI B ONPEICIICHHOM MPOLEHTE B3bICKMBACTCS 3a KaXKbIi J€Hb MPOCPOUKH.
OpnHako He UCKIIOUEHO YKa3aHUE U JIPYTHUX MEPUOI0B.

B 3aBuCcHMOCTH OT OCHOBaHMI BOZHUKHOBEHHUS BBIICISIOT HEYCTOUKY:

! Ipaxmanckuit koxeke Pecrrybimke Bemapych : ¢ M3M. H IOII. 110 COCTOSHHIO Ha 28 siaB. 2013 r. MHUHCK :
Ham. mentp nmpaBoBoit uadopm. Pecrt. benmapycs, 2013. 656 c.
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* 3aKOHHYIO;

*  JIOTOBOPHYIO.

JloroBopHast HEyCTOMKA, T.€. HEYCTOMKA, yCTaHABINBAEMAs 110 COIVIALICHUIO
CTOPOH, JOJDKHA ObITh OGOpMJICHAa B MUCHMEHHOM BHJE HE3aBUCHUMO OT (DOPMBI
OCHOBHOI'O 00513aTeJIbCTBA, TAK KaK MOCJIEIHEE MOKET OBITh 3aKJIFOUEHO U B YCT-
HoWl (opme. HecobOmoeHne nucbMEHHON (OpMBI Bi€UET HENEHCTBUTEIBHOCTD
COTJIAIICHUS O HEYCTOMKE.

3aKOHHas HEYCTOMKA YCTAaHABIMBACTCS 3aKOHOJATEIbCTBOM, U KPEIUTOP
BIIpaBe TPeOOBaTh €€ yIIaThl JOHDKHUKOM B Cllydyae HapylIEHUs MOCIEIHUM IpH-
HATBIX Ha ce0s B COOTBETCTBUM C JIOTOBOPOM WJIM BO3JIOKEHHBIX HA HETO 3aKOHO-
JaTebCTBOM 0053aTelNbCTB, HE3aBUCUMO OT TOrO, IPEIyCMOTpEHa JU O0s3aH-
HOCTB €€ YIUIaThl COIVIAIIEHUEM CTOPOH. IIpu 3TOM pazmep 3aKOHHOW HEYCTOWMKH
MOXET OBITh M3MEHEH COTJIAIIEHHUEM CTOPOH, €CJIM 3aKOHOAATENIbCTBO 3TOTO HE
3ampemaet’.

B 3aBHCHMOCTH OT COOTHOLIEHUS! YOBITKOB U HEYCTOMKH MOKHO BBIICIIUTD:

* 3ayeTHas HEYCTOWKAa — €CJIIM HUMEIOTCS YOBITKM, OHM BO3MEIIAIOTCS B
YaCTH, HE ITOKPBITON HEYCTOMKOM;

*  HCKJIIOYUTENbHAs — 3aKOHOJATEIbCTBOM WA JOTOBOPOM MOTYT OBITh
IPELYCMOTPEHBI Clly4dau, KOTJa AOIYCKAeTCs B3bICKAHUE TOJIBKO HEYCTOMKH, HO HE
yOBITKOB;

* wmTpadHasg — korga YOBITKM MOTYT OBbIThb B3bICKaHbl B IOJIHOM CyMMe
CBEPX HEYCTOMKH;

* aJpTEpHATUBHAs — KOI/Ia IO BBIOOPY KPEAUTOpPa MOTYT OBITh B3bICKAHBI
6o HEeyCTOlKa, THOO0 YOBITKA' .

Heo0xoaumMo OTMETUTB, YTO €ClIM HEYCTOMKAa YCTaHOBJIEHA B BHUJIE MPOLICH-
TOB WJIM B KPAaTHOM Pa3Mepe MO OTHOLICHHWIO K CYMME HEHCIIOJHEHHOIO WM He-
HaJJIeKalle UCIIOJIHEHHOTO 0043aTeNbCTBA, TO €€ pa3MepP MCUUCISIETCS UCXOAS U3
pa3sMepoB NEPBOHAYAIBHBIX CYMM HEHCIOJHEHHOTO WM HEHAJJIEXKalle HCIOJ-
HEHHOTO 00513aTENbCTBA, & HE U3 pa3Mepa ITUX CYMM, YBEITUUYEHHBIX MTPU HAUKCIIe-
HUU MPOLEHTOB COTJIacHO y4deTHOM craBke HarmonaneHoro Oanka PecrmyOnmku
benapych wiM, npyu HAJIMYUU COOTBETCTBYIOLIETO COTJIALIEHUS! CTOPOH, C Y4ETOM
UHQIISILMY U T. 1., €CIH JOTOBOPOM HE MPETyCMOTPEHO UHOE.

PaccmarpuBast Takoit cioco0 obOecrieueHus] UCIIOTHEHUS 005S3aTelIbCTB KaK
HEYCTOWKa, CIeAyeT MOJYEPKHYTh, YTO €IMHCTBEHHBIM OCHOBAHHEM [UJISl IPUMeE-
HEHUS HEYCTOMKH SIBISICTCS HapyllleHne 003aTeNbCTBA, BRITEKAIOIIETO U3 aKTa 3a-
KOHOJATEJIbCTBA WJIN JOTOBOPA.

[Tpu »TOM KpenuTop HE BIpaBe TpPeOOBaTh yIJIaThl HEYCTOMKH B Cilydasx,
€CJIM JOJDKHHUK HE HECET OTBETCTBEHHOCTH 3a HEMCIOJHEHHUE WJIM HEHaJJIexkKanlee
UCIIOJIHEHHE 00s13aTenbcTBa. Kpome Toro, eciau mojjiexaiias yruiate HeyCcToMKa
SABHO HECOpa3MepHa TMOCJIEICTBUSIM HapyILIEeHUs o00sA3aTeNbCTBa, CYyH BIIpaBe
YMEHBIIUTH HEYCTOMKY.

? I'paxaHckuii konexc Pecriy6muku benapych : ¢ M3M. ¥ JIOI. 110 COCTOAHMIO Ha 28 suB. 2013 r. MuHCK
Ham. nientp nmpaBoBoit uadopM. Pectt. benapycs, 2013. 656 c.
$URL : http://grazhdanskoepravo.net/ (mata o6pammenns: 02.02.2015)
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C.TI. MyxuH,

acnupanm xkageopul
2PadNCOAHCKO-NPABOBHIX OUCYUNTIUH
I0pUoUYecKo2o gaxynvmema
Benopycckoeo cocyoapcmeennoco
IKOHOMUUECKO20 YHUBepCcUmema
(e. Munck)

IIpo6sieMbI Onpeae/ieHUs1 CY0OBLEKTHOI0 COCTABA CAMO3AIMTHI
rpaJaaHCKUX NPaB

Camo3zaiura rpaxJIaHCKUX MpaB Kak MPaBOBOE SIBICHUE UMEET MHOKECTBO
OCOOEHHOCTEH U BBI3BIBACT OOJIBIION MHTEPEC Y MHOTMX COBPEMEHHBIX YUEHBIX-
UUBUIMCTOB. OHAKO, HApsAy C 3TUM, B HAYYHOW CpPEIE€ BO3HUKAET MHOKECTBO
BOIIPOCOB OTHOCUTEIIBHO JTAHHOTO MOHATHS. OJHUM W3 TaKUX BAJKHBIX BOIPOCOB
SBJISIETCS BOMPOC OMNpeeiIeHUs CYyOBEKTHOTO COCTaBa CaMO3AIlIUThl TPaXAaHCKUX
npaB. CTOUT TakKe OTMETHUTh, UTO HU 3aKOHOJAaTeIhCTBO Pecrybnuku benapychs,
HU 3aKOHOIATENbCTBO Poccuiickor denepanuy HE TaeT OTBETA HA YKa3aHHBIM BO-
poc.

[lenbro TaHHOM CTAThU U ABJSETCS PACCMOTPEHUE TAHHOTO BOMpPOCa Ha OC-
HOBE aHaJIM3a CYIIECTBYIOMIET0 OEIOPYCCKOTO M POCCUICKOTO 3aKOHOIATEIhCTRA,
a TAaK’)K€ MHEHUHN Pa3IMUHBIX O€IOPYCCKUX U POCCUMCKUX YUCHBIX.

Mpsl cuutaeM HEOOXOJUMBIM HadaTh C PACCMOTPEHHsS JIAaHHOTO BOIIpOCca C
HOPMATUBHOTO 3aKPEIUICHUS MOHATUSL caMO3allluTa IPaKJaHCKUX MpaB B 3aKOHO-
natenbcTBe Pecrybnuku benapyce u 3akoHonatenscTBe Poccuiickoit @enepanuu.

Tak ct. 13 I'paxkxnanckoro kojaekca Pecnybnuku benapyces npeaycmarpuBa-
€T, UYTO «JOMYCKAETCSA 3aluTa TI'PaXIAHCKUX MpPaB HEIOCPEICTBEHHBIMU IEHCT-
BUAMH JIML, IpaBa KOTOPOrO HAPYLIAIOTCA, €CIIHM TaKHe JICUCTBUS HE COMPSKECHBI
C HApYLICHUEM 3aKOHOAATENbCTBAa» . Kak BUAHO B TaHHOM CTaThE HE ONUCHIBACTCSA
CyOBEKTHBIN COCTaB CaMO3aIlUTHI, ACOACPKUTCS JIUIIL YKa3aHUE HA JIBa YCJIOBUS
COBEPIICHUS JCUCTBUS IIPU CAMO3AIIUTE:

— JICACTBUSI, COBEPIIAEMBIC MPU CaAMO3AIIUTE TPAKIAHCKUX IPAB TOJKHBI
OCYILECTBIIITHCS. HEMTOCPEICTBEHHO JIUIIOM, ITPaBa KOTOPOTO HAPYLICHBI,

— TaKOBbIE€ JICUCTBHS HE JOJDKHBI MPOTHUBOPEYUTH JCUCTBYIOIIEMY 3aKOHO-
JIaTeIIbCTRY.

3akoHonarenbcTBO Poccuiickoit deaepanun Takxke NpeaycMaTpUuBaeT caMo-
3alUTY TPa)XJaHCKUX MpaB, ycTaHaBiuBas B CT. 14 I'paxxnanckoro konekca Poc-
cuiickon @Penepannu, 4TO JOMYCKACTCSA CaMoO3alldTa TPAKIAHCKUX IMpaB, MPU
ATOM CIOCOOBI CaMO3aIIUTHI JOJKHBI OBITH COpa3MEpHbI HAPYIIIEHUIO U HE BBIXO-
JIUThH 3a TIPEeIbl AEHCTBHUM, HEOOXOAUMBIX JJISl €ro npecequI/Iﬂz. JlaHHast cTaThs

' Ipaxnanckuii kogexc Pecriy6muku benapycs: Konexe Pecni. Benapycs : npunst [lanatoit nmpeacTaBute-
neit 28 okt. 1998 r. : 0om06p. Coerom Pecmi. 19 Hos6. 1998 1. // KoncynerantlLitoc : benapycb: TexHo-
norus 4000 [Dnexrponnsiii pecype] / OO0 «tOpCrektpy», Ham. nentp npaBosoit uHpopm. Pecn. bena-
pych. MuHck, 2015.

*I'paxcnanckuii koneke Poccniickoit denepauuu. YacTs nepsas : npunsat Loc. JTymoit 21 oxt. 1994 r. //
Koncynprantllmroc: bemapycs: Texuomorust 4000 [Dnextpornsiit pecype] / OO0 «HOpCnektpy», Har.
IeHTp mpaBoBoit mHGopM. Pectt. benapycs. Munck, 2015.
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TaK)K€ HE yKa3bIBaeT HAa CYOBEKTHBI COCTaB CaMO3alIUTHI, B HEH TaKkKe COIep-
JKUTCS TOJIBKO JIBA YCIIOBHSI COBEPLICHUS ACUCTBUS IIPU CAMO3AILNTE:

— croco0ObI CaMO3aIUTHI JOJKHBI OBITh COpa3MEPHBI HAPYIICHUIO;

— cocoObl CamMO3alUThl HE JOJDKHBI BBIXOAUTH 3a MpEAeiibl 1eHCTBUM, He-
00XOIMMBIX JIJISl IPECEUCHHUS HAPYILICHHUS.

Ha ocHOBaHMM yKa3aHHBIX CTaTEd MOKHO CHEJIaTh BBIBOJ, YTO KaK POCCHUI-
CKO€, TaK U 0eJOpPyCCKOe 3aKOHOAATENbCTBO HE CONEPKUT YKa3aHUsI Ha TO KTO WM
YTO SBJIAETCS CYOBEKTOM (CyOBEKTaMH), OCYLIECTBIISIIOIIMM CaMO3allUuTy Ipax-
JAHCKHUX IpaB. BBUIY 3TOro Mbl CUUTAEM BO3MOYKHBIM paccMaTpuBaThb OCHOBHOM
BONPOC JTaHHOM CTAaThU B KOHTEKCTE KaK COBPEMEHHOI'O OEIOpyCcCKOro, Tak U CO-
BPEMEHHOI'0 POCCHICKOr0 3aKOHOAATENIBCTBA OJJHOBPEMEHHO.

B coBpeMEHHOH TpakIaHCKO-IIPABOBOM HAyKe BBIACIAECTCS TPU OCHOBHBIX
CcyOBeKTa rpakJJaHCKUX MPABOOTHOLIEHUIA:

— (pu3nYeCcKue InLa;

— IOpUINYECKHUE JINIIA;

— TOCYIapCTBO B JIMIIE €70 OPTaHOB.

AHaJIM3 HAyYHOU TPAXKIAHCKO-TIPABOBOM JIMTEPATYPHI MO3BOJISIET HAM CJIE-
JIaTh BBIBOJ O TOM, YTO BCE YUEHBIE, PACCMATPUBAIOLIUE B TOW WJIM UHOW MeEpE BO-
IIPOCHI CAMO3AIINTHI TPAXKIAHCKUX IIPaB, CYUTAIOT OCHOBHOW XapaKTEPHOU 4epTOU
camMo3alllUThl HEMOCPEACTBEHHOCTh (CaMOCTOATEIBHOCTD) JIEUCTBUM MpU camo3a-
muTe (T. €. IEUCTBUA IIPU CaMO3allUuTe COBEpIIaOTCs 0€3 oOpaleHus 3a 3aluTon
CBOMX IIpaB B YIIOJHOMOYEHHBIE Ha TO TOCYIapCTBEHHbIE opransl). CienoBareib-
HO, TOCYJIapCTBO B JIUIIE €r0 OPraHOB HE MOXKET SIBISATHCA CYOBEKTOM CaMO3aIlUThI
rpa)IaHCKUX MpaB. 13 yero B cBOI ouepep CiaeyeT BhIBOJ O TOM, YTO CYOBEKT-
HBIIl COCTaB CaMO3alIUThl TPAKIAHCKUX MPAaB MOXET ObITh MPEICTABIEH TOJBKO
JBYMS BUJIaMU CyObEKTOB:

— (u3UYECKue JINIIA;

— IOPUANYECKUE JINLIA.

Yro kacaeTcsi OTHECEHUS (PU3MUECKUX JIMIL K CYObEKTaM CaMO3alllUThI TPa-
JAHCKHX IIPaB, TO B HAYYHOM CpEJE TAK)KE€ HE BBI3BIBAET COMHEHUS, YTO YKa3aHUE
JULA ABISIIOTCS OECCIOPHBIM CYOBEKTOM CaMO3AIUTHI, T. K. 3TO BBITEKAET W3
CYIIHOCTH JTaHHOTO MOHATHS. CHOPHBIM OCTAa€TCsl TOJIBKO BOIPOC OTHOCHTEIBHO
TOTO MOTYT JIM IOPHUIWYECKHE JIMIA OCYUIECTBISATh CaMO3AILIUTY TIPAKIAHCKHX
pas.

CorunacHo ct. 44 ['paxaanckoro kojekca PecnyOnuku benapyce «topuande-
CKHM JIMIIOM MPHU3HAETCSI OpraHu3alus, KOTopas UMEeT B COOCTBEHHOCTH, XO035ii-
CTBEHHOM BEJCHUM WJIM OINEPaTUBHOM YIpaBICHUH 00O0COOJIECHHOE HMYIIECTBO,
HECET CaMOCTOSITENIbHYI0 OTBETCTBEHHOCTh 110 CBOMM 0053aTEIbCTBAM, MOXKET OT
CBOEr0 MMEHHU MPHUOOPETaTh U OCYIIECTBIATh UMYIIECTBEHHBIE U JTUYHBIE HEUMY-
IIIECTBEHHBIC MPABA, UCTIONHSITH OOM3aHHOCTH ...»°. CXOKHM 00pa30oM 1aeTcs OIl-
peneNeHne IOPUANYECKOTrO JIMIA U B FPamzLaHCKOM kozaekce Poccurickont denepa-
uuu (ctaths 48 ykazaHHOTrO Kojekca) . M3 BblllIeCKa3aHHOTO BUIHO, YTO FOPUAU-
YECKUEe JIMIA MOTYT OT CBOEr0 MMEHM MPUOOpEeTaTh U OCYIIECTBISATH MMYIIECT-

3 I'paxxnanckuii koneke Pecrryonuku bemapycs : Komekc Pecn. bemapyce.
4 I'paxxmanckuii kogexc Poccuiickoit @enepanuu. YacTs nepnas.
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BEHHbBIC U JIMYHbIE HEUMYIIECTBEHHBIE MPaBa, a CJIEIOBATEIIbBHO MOT'YT OCYIIECTB-
JATh CAMO3aLIUTY I'PAXKJAHCKUX MPAB.

Ha namry Touky 3peHUs], MHCHUS YICHBIX-ITUBUIIUCTOB OTHOCUTEIIBHO CYOh-
€KTHOTO COCTaBa CaMO3alIUThl TPa)KAAHCKUX MPAaB MOKHO YCJIOBHO pa3feiuTh Ha
JIBa MOAXO0AA.

CornacHo mepBOMy NOAXOAY CaMO3alIUTa MOXET OCYIIECTBISATHCS Ipe-
UMYTIECTBEHHO (bU3UYeCKUMU JTUIaMU B BUje (pakTudecKkux ((HhU3NIEeCKuX) NeUCT-
Buil. K TaKOI/I touke 3peHus ckionsArTca: M. C. Kapnos®, B.II. FpI/I6aH0B6
E. A. nyaHOB U Ap. YKa3aHHbIE aBTOPHI CUUTAIOT, YTO CAMO3AIIMTA CBS3aHA C
JEUCTBUSIMH UCKITIOUUTEIHHO (PaKTHUYECKOTO XapaKTepa U HE MOTYT OBITh CBSI3aHbI
C JICUCTBUSAMM MPABOBOT0O XapakTepa. B kauecTBe caMOCTOATENbHBIX (T. €. 0€3 00-
palieHusi B rocyJJapCTBEHHbIE OPraHbl) CIIOCOOOB 3aIIUTHI TPAXAAHCKUX TIPaB Mpa-
BOBOT'0 XapakTepa JIaHHbIE aBTOPHI YKA3bIBAIOT MEPHI ONEPATUBHOTO BO3JCHUCTBUS
U yAep>KaHUe, OTAEISIS UX OT CAMO3AIIUThl TPAXIAHCKUX MpaB. A UCXOJ UX CYIII-
HOCTH MOHSATHS IOPUANYECKOTO JIMIIA, Ha HAITy TOUKY 3PEHUS, MOXKHO CJI€JaTh BbI-
BOJI O TOM, YTO IOPUANYECKHE JIMIA MOTYT HEMIOCPEICTBEHHO 3allMIIATh CBOU Ipa-
Ba TOJIBKO CIIOCOOAMM MPaBOBOrO XapakTepa.

CoryacHO BTOPOMY IMOJXOy CaMO3allluTa MOXKET OCYIIECTBIATHCS Kak (Pu-
3UYECKUMH, TaK U HOPUAUYECKUMH JIUIAMU, B BUJEC JCUCTBUN (PakTUUECKOTOU
[paBOBOrO Xapakrepa. Takoil ToukH  SPEHIS IPHIEPIKUBAIOTCS: I'. A CBepszIK8
2. JL CTpayHHHF M. C. Kopa6neBa C. 1. Jle6enes™, JI. B. Mukmruc' v JIp.

MpbI cunTaem, YTO UMEHHO BTOPOM MOIXO. HaI/I6OJIe€ COOTBETCTBYET CyLI-
HOCTU U COBPEMEHHOMY MOHHMMAHHUIO CaMO3allMThl TPpaKIaHCKUX MpaB. Ha Hamry
TOYKY 3PEHHSI OCHOBHOW OTJIMYMUTEIIBHOM YEPTOM CaMO3aIIUThl SIBJSIETCS HEMO-
CPEACTBEHHOE (CaMOCTOSATENIbHOE, T. €. 0€3 00pallleHus 3a 3alIUTON MpaB B yHOJ-
HOMOYEHHBIE Ha TO TOCYAApCTBEHHBIC OPTaHbl) OCYIIECTBICHUE ICHCTBUN Ha-
MPaBJICHHBIX Ha 3alIUTy CBOMX IPaXJIaHCKUX MpaB. B coBpeMeHHOM HHbOpMaIK-
OHHOM IIPaBOBOM OOIIECTBE TAKOBBIC JACHCTBUS MOTYT OBITh HE TOJIBKO (haKTHUYe-
CKUMU ((PU3NYECKUMU), HO U MOTYT OCYILIECTBISATHCS C MOMOIIBIO MPABOBLIX MH-
CTPYMEHTOB, TAKHX HANPUMEp Kak HalpasleHne 3npeTeH3yn?1 JOJKHUKY, 3aKIt04ve-
HUE JIOTOBOPOB Ha OXpaHy CBOET0 MMYIIECTBA ~, YIAEpKaHUE U T. J.; a TAKUMHU

5KaprIOB M. C. I'paxaHCKO-TIPaBOBBIE MEPHI OTIEPATUBHOI'O BO3AEUCTBUSA : AMC. ... KaH/. IOPHUJ. HAYK !
12.00.03. M., 2003. C. 7.

®I'pubanos B. I1. ITIpenens! OCYIIECTBIEHHS M 3alIUThI IpaiuaHCKuX mpas. M. : Poc. mpaso, 1992.
C. 100.

" I'paxcnanckoe 1paBo : yueb. : B 2 1. / B.C. Em [u ap.] ; ots. pen. E. A. Cyxanos. M. : Cratyr, 2010.
T. 1. C. 60.

8 Ceepanpix I'. A., Crpaysunr 9. JI. 3ammra 0 caMo3aIuTa rpakIaHcKux mpas. M. : Jlekc-kuura, 2002.
C. 161.

® Crpaynunr D. JI. Camo3aluTa rpaX/IaHCKHX MPaB : JIUC. ... KaH/. Fpu. Hayk : 12.00.02, 12.00.03. M.,
1999. C. 7.

"Kopa6nesa M. C. I'pask1aHCKO-TIPABOBEIE CIIOCOOBI 3aIIMTHI IPAB MPEANPHHIMATENCH : JHC. ... KaHL.
ropua. Hayk : 12.00.03. M., 2002. C. 8.

" JleGenes C. U. Camo3aiura rpaxkJIaHCKHX IpPaB B JOrOBOPHBIX OTHOLICHHSX : aBTOped. JUC. KAHI.
ropuf. Hayk : 12.00.03. M., 2010. C. 21

> Mukmmc JI. B. Camo3amiura B rpakIaHCKOM IpaBe Poccuu @ muc. ... KaHx. ropui. Hayk: 12.00.03.
Tromens, 2006. C. 29.

B Burymko B. A. I'paxanckoe mpaBo: yue6. mocobue : B 2-x 4. Musck : bemopyc. Hayka, 2007. . 1.
C. 285-286.
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crocodamMu caMO3alUThl MOTYT ITOJB30BATHCS KaK (bl/ISI/I‘leCKI/Ie, TaK U rHOpuauvc-
CKHC JIMILIa.

A. A.OJleiiHUK,

cmydenm 2 Kypca
TUYu>

IIpobsieMa puHAHCHPOBAHUA UMYIIECTBEHHBIX NMPAB JAeTeld, HAXOASAIIUXCS
10/1 ONIEKOM M MONEeYUTEeIHLCTBOM

«B Poccuiickoii @enepauun ... o0ecneUMBaETCs T'OCYIAapCTBEHHAs MOA-
JIepKKA CeMbH, MAaTEPHHCTBA, OTI[OBCTBA M ACTCTBA ...» . VIMEHHO TaK 3BYUHT
BTOpPOU MYHKT ceabMoit ctatbu KoHctutyiuu Poccuiickonn @enepannu, He npas/ia
JM MHOTrooOeIarIie 3By4uT? A 4To Mbl BUIUM Ha mIpakTtuke? VIMEHHO B 3TOM
HaM MPEICTOUT pa3o0paThCsl.

Kak u3BectHo, emé€ ¢ IV Beka H. 3., B JIpeBHeM Pume >KeHITUHBI U JETH HE
SBJISUTUCH TTOJIHOIEHHBIMU YYaCTHUKAMH MPABOBBIX OTHOIICHUH, B OOJIBIIUHCTBE
CllydaeB HX IIpaBa ObLIM OTPaHHYEHBI MM ke BOOOIIE OTCyTcTBOBamu-. OGCTa-
HOBKAa Ha HaIIel poJuHe TOKe HE 0CO00 paayeT, a I/ie-To aaxe myraer. OrisHeM-
csl U MoCcMOTpuM, A0 Hadana XIX Beka, AeTH ObLIM aOCOJIOTHO HE3AIIUIICHHBIM
CyOBEKTOM TMPABOBBIX OTHOIICHHM, €CIM XK€ KEHIIMHBl CMOTJIA XOTh Kak-TO
VIIYUIIUTh CBOE MOJIOKEHHE B 3TOM BOIIPOCE, TO CUTYALMS C AETbMH Obla ropas3ziao
xyxe. Emé no namsatHrkam npasa [[peBHeit PyCI/I3 MO>KHO OBLIIO COCTaBUTh KapTH-
HYy 0 nosioxkenuu aeteit. C caMmoro poxaeHus pe0eHOoK ObLT a0COMIOTHO Oe33aluT-
HBIM: €r0 MOTJIM TIPOJIaTh, HAKa3bIBATh, IPUMEHITh HACUIIME, MOPUTH TOJIOJAOM 3a
HEMocyluiaHue, OECKOHEYHO 3KCIUTyaTHpPOBaTh, OTIPABJIATh B HCIPABUTEIbHBIC
YUPEKICHUS U JAKE 3aKIH0YaTh B ClIEHUAIbHBIE IETCKUE TIOPbMBI.

B cBoeM pa3BUTHM YENOBEYECTBO HE Cpa3y MPUILIO K MOHMMAKO TOTO, YTO
peOEHOK TOKE MOJTHOIICHHBIN YJieH 00111ecTBa, a He COOCTBEHHOCTh CBOMX POJIHTE-
Jel UM TeX, KTo ux 3aMmeHsieT. [loHagoOunuchy qeMoKkpaTH4YecKue mpeoopas3oBa-
HUS1, TTOCJIEIOBABIIIKE 32 PEBOIONUAMU B EBporie B IpoIuioM Beke, YTOObI BOZHUK
BOIIPOC 00 OTIEIHLHOM paccMOTpeHUH TipaB AeTeil. [IpaBa gereii Torma paccMarpu-
BaJIMCh, B OCHOBHOM, B KQ4ECTBE MEp IO 3aIUTe OT padCTBa, IETCKOTO TPyaa, TOP-
TOBJIM JIETbMHU, MIPOCTUTYLIUN HECOBEPIICHHOJETHUX, MPOU3BOIA POAUTENECH, IKO-
HOMHYECKOW skcrmyaranmu. B cBsisu ¢ atum Jlura Hamwmit (mpoodpaz OOH) B
1924 rony npunsna XXeHeBckyro nekiapainuio mpas pedbenka. ITocine Bropoit Mu-
posoit Boitnel, OOH (mocne coznanus B 1945 rony) npunsiia B 1948 roay Bceo6-
Y0 JEKJapauyio MpaB 4YeJOBEKa, B KOTOPOM OTMEYANIOCh, YTO JETHU IOJIKHBI

! Koncrurynus Poccuiickoii Defepaliu : ¢ y4eToM IONPAaBOK, BHECEHHBIX 3akoHaMu PD o mompaskax K
Kouncturymuu P® ot 30.12.2008 Ne 6-DK3, ot 30.12.2008 Ne 7-®K3, ot 05.02.2014 Ne 2-®K3, ot
21.07.2014 Ne 11-®K3 // C3 P®D. 2014. Ne 31. Cr. 4398.

? Kpaurennuuukosa H. XpecToMaTus 10 HCTOPHMM IOCYJapCTBA M IpaBa 3apyOexHEBIX cTpaH. JlpeBHuii
mup u Cpennane Beka : B 2-x Tomax. M. : Hopma, 2009. T. 1. C. 192.

® Turos 10. T1. XpecToMaTHsI [0 HCTOPHH rocyIapeTBa i mpasa Poccun. M. : TIpocrekt, 2000. C. 204.
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OBITh 00BEKTOM 0c000M 3a00Thl ¥ nmomou. Hakonen B 1959 rony OOH npunu-
MmaeT [lexmaparuio nmpaB pedenka. Jlexmapanus npas pedenka 1959 romga umena 10
KOPOTKUX, JICKIAPATUBHBIX CTATEH, MPOTPAMMHBIX IMOJIOKEHUHN, KOTOPhIE MPU3HI-
BaJIl POJUTENICH, OTIACIBHBIX JIHI], TOCYIaPCTBEHHBIEC OpraHbl, MECTHBIC BJIACTH U
MIPaBUTEIHCTBA, HEMPABUTEIHLCTBCHHBIC OPTaHM3AIMU TPU3HATH HW3JI0KCHHBIC B
HUX TpaBa U CBOOOBI U CTPEMUTHCS K UX COONIOACHUIO. ITO OBUIH JECATh COLU-
QJIbHBIX M MPABOBBIX MPUHIUIIOB, OKA3aBIIUX 3HAYUTEIBHOE BIUSHUE HA TOJUTH-
Ky U JieJla TPaBUTEIbCTB U JIIOJIEH BO BCEM MHUPE, OHU CBOJIUIIUCH K CIAEAYIOMIEMY:
® B HE 3aBUCUMOCTH OT PAachl, I[BETa KOXH, 10J1a, S3bIKA, PEIUTUH, TIOJIH-
TUYECKUX WIJIM WHBIX yOEKICHUH, HAIIMOHAILHOTO WM COITMATBHOTO MPOMCXOXK-
JIEHUS, UMYIIIECTBEHHOTO IMOJIOKEHUS, POXKIACHUS WJIM WHOTO 00CTOSTEIhCTBA, Ka-
CaloIIEerocs caMmoro peOeHKa Ui €ro CeMbU, PpEOCHKOM 00J1a1aeT MpaBaMu;

e peOCHKY 3aKOHOM W JPYTHMH CpEICTBaMHU JODKHA OBITH oOecrieueHa
crieruaibHas 3aluTa U MpeloCTaBICHbl BO3MOKHOCTHU U OJIarONPHUSTHHIE YCIOBUS,
KOTOpbIE TO3BOJISUTH Obl eMy pa3BUBAThCS (PU3NYECKU, YMCTBEHHO, HPABCTBEHHO,
JIYXOBHO U B COLIMAJIbHOM OTHOIIEHUU 3JI0POBBIM U HOPMAJIbLHBIM IIyTEM U B YCIIO-
BUSIX CBOOO/IbI M JIOCTOMHCTBA;

e peOCHKY JIOJDKHO MPUHAIEKATH C €r0 POXKACHUS IPaBO HA UMS U TPax-
JTAHCTBO;

® peOCHOK JOJDKEH MOJIb30BaThCs OjlaraMu COIUAIBHOTO 00ECIICUCHHUS;

® peOCHKY, KOTOPBIHA SBIISICTCS HEMOJHOIIEHHBIM B (DM3UYECKOM, TICUXHYC-
CKOM WJIA COIIMAJIbHOM OTHOIICHHUH, JOJKHBI 00ECIIEUNBATHCS CIICIHAIIbHBIE pe-
KM, 00pa30BaHKE U 3a00Ta, HEOOXOUMBIE BBUIY €TI0 0COO0OT0 COCTOSHUS,

e peOCHOK /IS MOJTHOTO U TAPMOHUYHOTO Pa3BUTHS €r0 JIMYHOCTH HYXJa-
eTCS B JIIOOBY M IOHUMAaHUU,

e pecOCHOK MMEET MPaBO Ha TOJIYYCHHE OOpa3oBaHMS, KOTOPOE JOJKHO
OBITH OECIUTATHBIM U 00s3aTEIBHBIM, IO KPaHEW Mepe Ha HAaYaJIbHBIX CTAIUSIX;

e peOCHOK JOJKEH MPU BCEX OOCTOSTEIBCTBAX OBITH Cpeau TeX, KTO Mep-
BBIM OKQXET 3alTUTy U MTOMOIIIb;

e peOCHOK JOHKEH OBITh 3alUIIEH OT BceX (opM HEOPEKHOTO OTHOIIIE-
HUS, )KECTOKOCTH | dKcITyatanuu. OH HEe TOHKEH ObITh 00BEKTOM TOPTOBIIM B Ka-
KO ObI TO HU OBLIIO popMmE;

e pcOCHOK HE JIOJDKCH NMPUHUMATHCS Ha padOTy 10 JOCTYOKCHHS HaJIe-
JKAITeT0 BO3PACTHOTO MUHUMYMA; €My HU B KOEM Cllydae He JIOJDKHBI MOPYYaThCs
WJIM pa3pemiaTbest padoTa WK 3aHATHE, KOTOPhIe ObUTH ObI BPEIHBI TSI €T0 3/10PO-
BbsI MJTM 00pa30BaHUS WM MPEMSITCTBOBAIN €ro (PU3NUECKOMY, YMCTBEHHOMY HJIU
HPaBCTBCHHOMY Pa3BUTHIO;

e peOCHOK JOHKEH OTPaXKAAThCsl OT MPAKTUKH, KOTOPAst MOKET TOOIIPSITh
pPacoByl0, PEJMIMO3HYI0 WIH Kakyro-nmubo uHyr ¢opmy auckpumuHanuu. OH
JIOJDKEH BOCIIMTHIBATHCS B AYXE B3aUMOIOHUMAHUS, TEPITUMOCTH, IPYKOBI MEKITY
HapoJaMy, MUpa U BceoOIero OpaTcTBa, a TakKe B TOJHOM CO3HAHHH, YTO €TO
DHEPTUS ¥ CIIOCOOHOCTH JOJDKHBI IMIOCBSIATHCS CITYKEHUIO Ha T0JIb3Y JIPYTUX JTHO-
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neit’. Oxgnako gexnapanust (mar. Declaratia — mpoBosriamenue) — He 00S3bIBACT,
HE UMeeT 00s3aTeNbHOM CUITBL, 3TO pekoMeHAanus. HoBoe Bpems, yxy/imaromeecs
MOJIO’KEHUE JIeTel, TpeOoBasio 0ojiee KOHKPETHBIX 3aKOHOB, MEXTYHAPOIHBIX J10-
TOBOPOB MO 3amuTe u obecnedenuro npas Aeteit. C 1979 roma mo 1989 roma pas-
pabatpiBaeTcst Konsenuus o npaBax pedenka. 20 Hosiopsa 1989 rona OOH npunsina
Kongennuro. 26 auBapsa 1990 roga, B 1IeHb OTKPBITUS €€ JJIs1 TIOANUCAHUS, €€ MOI-
nucana 61 crpana. 13 urons 1990 roga KouBeHius Obuia paTuduiimpoBaHa B
CCCP. Poccus, kak mpasonpeemuniia CCCP coxpansier 06s3aTenbetBa mo Kox-
BeHIIMU. KOHBEHIIMS — TOKYMEHT BBICOKOIO MEKIyHAapOJIHOIO YPOBHS, COTJIAIlIe-
HUE, UMeroIIee 00sI3aTeNbHYIO CUITY JUISl T€X TOoCyAapCTB, KOTOPbIE K HEMY IMpH-
COCAMHUIIUCH (TTOANHUCATH, PATU(GUIIMPOBAIIN).

IIpu 3TOM B JaHHBII MOMEHT B Poccuu cyliecTByeT HECKOJBKO MpPOOJIeM,
CBSI3aHHBIX C peAIM3alMer IpaB ACTEN:

Bo-niepBbIX, 3TO0 HU3KHI, Ja)ke KaTacTpo(UUECKUil HU3KUK YPOBEHb IIPaBO-
BOW KYJIBTYPBI POAMUTENEH, IETEM, TAK U BCEX T'PAXKJaH CTpaHbl B 1en0oM. MHorue
Jake He 3HaroT O cymiectBoBannu CemeriHoro Kopekca, HUKTO HE AymaeTr O mpa-
BaX JIETEH, CIEIACTBUEM 3TOTO SIBISETCS CTOJb OMACHOE MOJIOKEHUE JIeTel B 00JIb-
IIMHCTBE POCCUMCKHAX CEMEM.

Bo-BTOpBIX, 3TO HEIOCTATOYHOE AKIEHTUPOBAHWE BHUMAaHHS TOCYIapCTBa
Ha CTOJIb BaXXHOU Mpo0seMe, Bellb UMEHHO JIETU — 3TO U €CTh CJEAYyIOIIee MOKOJIe-
HUE, KOTOPOE NMPUIET BCEM HaM Ha 3aMEHY.

B-TpeTbux, oTCyTCTBHE UCIOIB30BaHUs ONBITA B JaHHOU cepe OT CTpaH, y
KOTOPBIX 3Ta MpobseMa yke Obula pelieHa U eCTb BO3MOKHbIE MOJIETN U BapUaH-
Thbl, KOTOpPbIE MOTyT ObITh ToJie3Hbl Poccuu. He Oynem Bpath, 4To MHOrOE yxke
MPUAYMAaHO U HE HYXHO «HM300peTaTh BEIOCHUIIEN», MBI MOXEM MOCMOTPETh Ha
OMBIT JPYTUX FOCYJAPCTB U MOKET ObITh, COOpaB JOCTATOYHO MH(POPMALIUU U Mpa-
BUJILHO MIPUMEHUB €€, Hallle FTOCYJapCTBO CMOXKET YPEryJupoBaTh MOJIOKEHUE Jie-
Tel B JIyUIIyIO0 CTOPOHY. ['oCcyaapcTBO cAenaio MHOTO JJIsl TOTO, YTOOBI YIIYUIITUTh
MOJIOKEHUE JIETEW, TOCMOTPUM Ha (parMeHT aHATMTUYECKOH 3anmucku «O peayu-
3a1uu npaB pedeHka B Poccumy .

«Konpenmuss OOH cratbeil 27 ycTaHaBIMBAET MPABO JETEH «HA YPOBEHb
KU3HU, HEOOXOIUMBIN ISl (PU3NUECKOro, YMCTBEHHOI0, JYXOBHOI'O, HPABCTBEH-
HOTO M COIMAIIBHOTO Pa3BUTHUS». B COOTBETCTBUM € 3TH yCTaHaBIMBAaEeT M 00s3a-
tenbcTBa s ['ocynaperBa. B sTom miiane CemMelHbI KOAEKC P’ (manee — CK
P®) crarbeit 150 ycranaBimuBaeT Juis JeTed, HAXOMSIIMUXCS N0 ONEKOM IpakJaH,
MOJIHOE TocyAapcTBeHHoe obecreuenne. B Poccun nomyckarorcs mMaccoBble Ha-
pYLIEHHS NpPaB AETEH, JIMIUIEHHBIX POJUTEIBCKOrO MOIMEUYEHUs], Ha MOJIyYEHUE ro-

* Ilexnapauust mpaB peberka : mpuHsTa pesomtouueii 1386 (XIV) Tenepanbroii Accambiaen OOH ot 20
HO0ps 1959 roxa.

> KonBeHums o npasax pebeHka : onobpena I'enepanbhoii Accambeeir OOH 20.11.1989 // C6opruk Me-
xayHapoasbix gorosopoB CCCP. 1993. Beimyck XLVI.

®[Masnoa H. . Peammsanms npas pebenka B Poccunm (aHanmuruueckas 3ammcka). URL:
http://www.detirossii.ru/12947.php (mara o6pamenns: 10.11.14).

" Cemeitnbiit komexc Poccniickoit ®eneparmn // C3 PD. 1996. Ne 1. Cr. 16.
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CYIapCTBEHHOTO cofepx aHus. OcoOOEHHO 3TO KacaeTcsl BEIMYMHBI CPEJCTB Ha CO-
JepKaHue noaornevnbix. denepanbHOE 3aKOHOAATENBCTBO HE YCTAHABIMBAET HC-
TOYHUK (DMHAHCUPOBAHUS CPEJCTB HA TOCYNAapPCTBEHHOE COJCp>KaHUE JIETeH, Ju-
HIEHHBIX POJUTENBCKON orneku. DenepanbHblii 3aK0H «O JOMOIHUTEIBHBIX TapaH-
THSIX JICTSM-CHPOTAM U JETSM, OCTABIIHMCS 0€3 MOIEYSHHUs POUTEIEi» , B KOTO-
pPOM JaeTcst U paciin@poBbIBAETCS MOHATHE «IIOJHOE TOCYIapCTBEHHOE oOecmeye-
HUE JIeTel», B CTaThe S5 OmpenessieT UCTOYHUKU (PUHAHCUPOBAHMS JOMOTHUTEIb-
HBIX TapaHTuil (peaepanbHbIii OF0KET U O0/KET cyObekToB deneparuu). Ho cy-
neu BepxoBHoro Cyna PO He paccMaTpuBaloT MOJHOE TOCYAapCTBEHHOE olecIie-
YEHUE JIETe B KAUYE€CTBE JOMOJIHUTEIBHON rapaHTHH AECTSAM CHPOTaM, CUUTAs €Tr0
(BrmotHE 000CHOBAHHO) OCHOBHOM TapaHTuei. I[loatomy BC P® koHcTaTupyert:
«Tak kak MCTOYHUK (PUHAHCUPOBAHMS HE OINPEAENIEH 3aKOHOM, a BbIIIaTa 3THUX
CPEACTB yCTAaHOBJIEHA JEHUCTBYIOIIUM 3aKOHOJATEIBCTBOM Y€pE3 OPraHbl MECTHO-
ro CaMOYIpAaBIICHUS, CJIEI0BATEIbHO, U CPEACTBA ISl BBIIUIAT JOJHKHBI U3BICKU-
BaTHCSI MECTHO# BIACTHIO» . BOT M IOMy4aeTcsi, 4TO OIATOMONYYHE H BBUKHBAHUE
JIeTEe-CUPOT 3aBUCUT HE OT rocyaapcTBa (Kak 3T0 ycTaHOBIeHO KoHBeHIUeH) a oT
cTeneHu (PMHAHCOBOTO OJaronoyy4yus MyHUIMIaibHoro oopa3zoBanus. [Ipu Takom
nosoxkennu He BeinosiHsieTcss CK P® (ctatesa 150). be3ycnoBHo, Halle rocynapct-
BO NIPUHUMAET MEPbI, HAMPABJICHHbIE HAa pellieHUuEe JaHHOW MpoOJIeMbl, HO JaHHAas
chepa O4YCHb JUHAMUYHA U PETYJIUPOBAHHUE JOJDKHO OBITh BCEOOBEMITIOIIUM, C
HIMPOKUM CIIEKTPOM U3MEHEHUM.

HeoOxonumo mpoBecTH mnepepaboTKy 3aKOHOAATENbHOW 0asbl, «3ajaTaTh
JBIPBI B 3aKOHAX», U3-32 KOTOPHIX MPOUCXOIUT HApYIIeHUE TpaB aeteit. Paspado-
TaTh MPOrpamMmy, BeJb 0AHOTrO Julllb «I'oga CeMbu» — HEIOCTATOYHO.

[Iporpamma gomkHa BKITIOYATh B c€0s1 CleyIoLIee.

»  Ilnansl mo mepepaboTKe M pacIIMPEHHIO 3aKOHOJATENIbCTBA 1O JaH-
HOMY BOIIPOCY.

> [IpoBeneHre TIAHOBBIX TPOBEPOK, CBA3AHHBIX C MOJYYEHHEM U 00pa-
00TKOW MH(OpMAUMU OT COOTBETCTBYIOUIMX OPIaHOB, BEJIECHUEM 00s3aTeIbHOU
MOJIOTYETHOCTH.

> [IpoBeneHre OTKPBITHIX 3aceJaHU U APYTUX MyOJTUYHBIX MEPOIPHS-
TUU TSI HEPA3PhIBHOM CBS3H C 00IIECTBEHHOCTHIO.

UYro kacaetcst GuHAHCHPOBAHUS IO JAHHOMY BOIIPOCY, TO TYT MOXKET OBbITh
JIBa MYTHU: TOCYJapCTBEHHOE (PMHAHCHPOBAHUE U CO3JaHHE BHEOIOHKETHOTO (OH-
na.

VYmop crnenyer nenath Ha rOCyIapcTBEHHOE (DMHAHCHPOBAHUE, TaK KaK B Py-
KaxX TrocyJapcTBa CKOHIIEHTPUPOBAHA OYEeHbL Ooibinas (uHaHcoBas 0a3a, HO U
CIIOHCHPOBAHUE U3 UHBIX UICTOYHUK TOXKE CJIEYET MPUHUMATDH B pacyer.

Heo6xonumo BHecTH u3MeHeHus: B @3 «O TONMOTHUTENBHBIX TapaHTHUAX J1e-
TSAM-CUPOTAM U JIETSIM, OCTaBLIMMCS O€3 MOINeUYeHus: poauTeNei», a Ajisg 3TOro Ha-
JI0 BCEro JIMIb U3MEHUTH ero HazBaHue: O3 «O coluanbHbIX TapaHTUAX JETAM-

8O OMOMHATENBHBIX FAPAHTHSX 110 COLHATBHON MOIEPIKKE AETeH-CHPOT U IeTeH, OCTABIINXCS 0e3 mo-
NeYeHUs poauTenei : dpeaep. 3ako oT 21.12.1996 Ne 159-d3. // C3 Pd. 1996. Ne 52. Cr. 5880.
*TMasmnosa H. T'. Taum ixe.
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CUPOTaM W JACTSIM, OCTaBIIUMCS O3 IMomnedeHus: poauteneiny. Heobxonmuma KoH-
KpeTHKa, 3aMCHUB Ha3BaHUE, MBI OMPEICIIMM HOBYIO II€JIb ATOTO 3aKOHA, KOTOPHIH
OyIeT perynmpoBaTh KOHKPETHBIC BOIPOCHI, CBS3aHHBIC C COIUAIBLHBIMHU TapaH-
THSIMHU.

B PocrtoBckoit obnactu cymectByeT 3akoH oT 26.12.2007 Ne—830-3C «O06
OpraHM3aIMN ONEKU W TIONECYHTEIbCTBA B POCTOBCKON 001acTH» ™, KOTOPEIH ype-
TyJIMpoBall 3TOT Borpoc. OpraH, yrnoJHOMOUYEHHBIA B cpepe ONEKH U MOIEeUYNUTEI b-
CTBa HECOBEPIICHHOJIETHUX B PocTOBCKO# oOsacTh — MHHUCTEPCTBO OOIIETO U
npodeccuoHaibHOr0 00pazoBaHus PocToBckoit 001acTH OCYIIECTBIISET

JICHEe)KHBIC BBITUIATHI, MMOCOOMS M WHBIE (JIBIOTHI) MEPhl COLIMAIIBHOM TOJI-
JEP>KKU CEMbBSIM C YCHIHOBJICHHBIMH, ONIEKAEMbIMU M TIPUEMHBIMH J€TbMH, U JICTh-
MU, HaXOJAIIMMHUCS B CEMbE Ha (popMe MaTPOHATHOTO BOCIIUTAHUSA, a TaK K€ Jie-
TSM, HaXOJSIIUMCSI B TOCYapPCTBEHHBIX BOCITUTATEIBHBIX YUPESIKICHUSIX W BBHITTY-
CKHHMKOB JICTCKUX JIOMOB ¥ HHTEPHATOB B POCcTOBCKOM 001aCTH.

NMmeHHO 1enieHanpaBlIeHHbIA MTOAX0/, CO3JAHUE €IUHOM 3aKOHOJIATEIbHON
0a3kbl, T7Ie OB YYTSHBI BCE HIOAHCHI TAHHOTO BOTIPOCA, IIOMOTJIA YPETYJIUPOBATh
BOIPOC O (PMHAHCUPOBAHUH UMYIIIECTBCHHBIX MPaB JIETEH, HAXOAIIUXCS MO/ OTIe-
KOM ¥ IONEeYUTENHCTBOM B POCTOBCKO#T 00/1acTH.

DOta npobiieMa HUKOTJa He MCUE3HET, e€ClIM e€ He PeIIuTh. TOJbKO BO3HECS
3Ty IpoOJIeMy B paHT MPUOPUTETHBIX ISl TOCYJapCTBa, U HANpPaBUB CUJIBI Ha €6
pelieHne, rocy1apcTBO CMOXKET 00€30IacuTh ce0sl OT JAIbHEHIITUX OIIUOOK U
00ecTeunTh MOJTHOLICHHOE Oy/yIlee CTPaHBbI.

A. C. Ocunuyk,

cmyoenmka 5 Kypca
FOpuouuecrkozo uncmumyma
Braoumupckoeo cocyoapcmeennozo
YVHUBepcumema

um. A.I'. u H.I'. Cmonemosvix

Beryniienue Poccnu B BTO: n3MeHeHHne poccHiiCKOro 3aKOHOIATeIbLCTBA B
cepe HHTEIEKTYATBLHOM COOCTBEHHOCTH

[lenTpanbHOl MNpoOIEMON YperyjaupoBaHMsl IMpaB Ha HHTEJUIEKTYaJbHYIO
co0cTtBeHHOCTh B Poccuu siBiisiercst Hedh(pekTHBHAS TPaBONPUMEHHUTEIIbHAS TTPaK-
Tuka, Torna kak Hopmel BTO-TPUIIC koHuEeHTpUpyOTCS UMEHHO Ha HeM. Poccus
MEKIYHApOJAHBIMU OPTaHU3ALMAMU OTHECEHA K CTPAHAM C MEPEXOJAHOU IKOHOMMU-
koi. JIyist maHHbIX cTpaH, Berynawimx B BTO, Hanbosbiiyo 3Ha4MMOCTh MPHO0-
peTaeT MOoCTpOEHUE MPaBOBOM 0a3bl MO BCEM PA3HOBHUJIHOCTSIM OOBEKTOB MEKIY-
HapoJHOU TOproBiu. MHTemnekTyanbHas coocTBeHHOCTh TosikyeTcsi TPUIIC kak

Y06 opraHmsamuy OIEKH U MOIEYHTENBCTBA B POCTOBCKOM 061acTH : 0GIACTHOMN 3aKoH 0T 26.12.2007
Ne 830-3C PocroBckotii obmactu // Hame Bpems. 2007. Ne 441447 (28 nek.).
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YHUBEPCAIbHBIA KpUTEpU, 0€3 yperyJupoBaHUsl MpaB Ha KOTOPBINA BCTYIUICHHE
ctpad B BTO cTaHOBHUTCS HEBO3MOKHBIM.

CymiecTByeT HECKOJIIBKO TOYEK 3PEHHsI Ha CYIIHOCTh BceMHpHOI TOProBoi
OpraHH3aIHn

® 3TO OpraHu3alus r100aTbHON TOPTOBIIH;

® STO NPABUTEIBCTBEHHAS IUIONIAAKA 3aKIIFOUEHUSI TOPTOBBIX COTJIAIIEHHUT;

® 3TO MECTO JJIS YPETYJIUPOBAHUS TOPrOBBIX CIIOPOB.

® 3TO JCUCTBYIOIIAS] CUCTEMA MPABUI TOPTOBIIH.

BTO Obna coznana u3 neperoBopos, u Bce B BTO sBnsieTcs pesyiabTaTom
neperoBopoB. bompiias yacte Texymei padotsl BTO ucxomut ot 1986-94 nepe-
TOBOPOB HA3bIBAEMBIX YPYIBaWCKHM payHJIOM U OOJjiee paHHUX NEPErOBOPOB B
pamkax ['enepanpHoro cornamenus mo tapudam u toprosie (IFATT). BTO sBns-
€TCsl B HACTOSIIEE BPEMS XO35IMH HOBBIX IIEPETOBOPOB, B paMKax «JlOXHUHCKOU 1O-
BECTKH JIHS.

Pabota BHyTpu BTO 0a3zupyercss Ha psjie TOProBbIX COIIAILIEHUN, COCTOS-
X U3 16 pa3InyHbIX MHOTOCTOPOHHUX COTJIAIIEHUH (B KOTOPBIX 33J1€HCTBOBAHbI
Bce wieHbl BTO) 1 1ByX MHOTOCTOPOHHUX COTJIAIIEHHUH (B KOTOPBIX TOJIBKO HEKO-
Topble wieHbl BTO sBISIOTCS y4acTHUKaMH).

[Tponecc Berymnenus Poccuiickoit @eaeparuu B BTO nmpopomxancss okosio
18 net, eciiu TOUKOM OTCUEeTa MPUHATH UIOHBL 1993 1., Kor/Ma ObLTa MOJIaHa 3asBKa
Ha npucoeaunenue k 'ATT.

[Ipeanonoxurensho, k 2007 roxy Bce (hOpMaIbHOCTH JOJIKHBI ObUIH COTJIa-
coBarbcd, a Poccus, COOTBETCTBEHHO, T0kHA BCTynuTth B BTO. Onnako Bce mo-
CJIEAYIOIIME TOIbI YIIIJIM HA IIOUCK KOMIIPOMHUCCOB B IBYCTOPOHHUX IIEPETOBOPAX C
CIIA (o BompocaM OTKPBITHSI PHIHKOB MPOJIOBOJIbCTBUSA, oOecnieueHust B Poccun
3alUTHl TIPaB MHTEIJIEKTYaJIbHOM COOCTBEHHOCTH M OTKPBITHS (PMHAHCOBBIX PbIH-
KoB) U ['py3ueii (moauTudeckue BOHpOCBI)Z. Tonpko B HOs1Ope 2006 r. CIIA nanu
cornacue Ha wieHcTBO Poccun B BTO. Ilocne Berymienusa M. Caakamsuiu B npe-
3UAEHTCKYIO JOJDKHOCTB, ['py3usi mepecMoTpena CBOM MO3UIUU B NIEPETOBOPHOM
mpoiiecce U 00BeAMHIIA BO3MOKHOCTh BeTymieHus Poccun B BTO ¢ pemennem
MOJIMTUYECKUX Tpobiem, oTHocsmuxcs kK FOxuoit Ocernert u Ab6xasum. [locne
koH(pukTa B aBrycte 2008 T. 1 3anpeToB HA BBO3 TPY3WHCKOM MUHEPATHLHOM BOJIBI
U BHHA cO CTOpoHbI Poccum, I'py3us 3asBuiIa 0 MpeKkpameHuu Jo0bIX MeperoBo-
poB u OsokupoBanuu BeryruieHus Poccun 8 BTO. Casur B neperoBopHOM Mpo-
1[ecce MPOU3OIIEN TOJBKO Tocie rpomMkux 3asBiaeHuii CIIA u mocpeHMYeCKux

' [Dnexrponnsiii pecypc]. URL : http://www.wto.org/ (nata o6pamenus: 12.01.2015).

2Hyuemco E. B., Jloitko B. 1., Benmukanosa JI. O. IIporao3upoBanne ypoXalHOCTH 3€PHOBBIX KOJOCO-
BBIX W TOJIEPIKKA TPUHATHS PEIICHNH TI0 PallMOHAIEHOMY BBIOOPY arpOTeXHOJIOTHI C TPUMEHEHNEM CK-
aHanm3a [lonuremarnyeckuil ceTeBON 3JEKTPOHHBINA Hay4yHBIN *KypHan KyOaHCKOro rocyaapcTBEHHOTO
arpapHoro yHmBepcurera = PolythematiconlinescientificjournalofKubanStateAgrarianUniversity. 2008.
Ne 38. C. 106-131.
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yeayr HBetnapun. U oums 16 nekadpst 2011 r. Poccus opunmansHo ObLTa Npu-
HSATa BO BceMHUpHYIO TOProByrO OpraHu3aluio.

22 asrycrta 2012 roaa crana noJiHOUEHHBIM ujeHOoM Bcemuphoit Toprosoit
Opranusanuu, nognucas [IpoTrokon o npucoenuHenny K MappakenickoMy coriia-
menuto o0 yupexaenun BTO. Cpeau npouero, Poccus B3sna Ha cedst 00s3aTelb-
cTBa cobmonath nosiokeHus: CorjameHusi o TOProBbIM acleKTaM IpaB HHTEN-
JEKTyaIbHOU COOCTBEHHOCTH.

HauGonee BaxHBIMM MOMEHTaMH, CBSI3aHHBIMHU CO BCTyIUieHHeM Poccun B
BTO cnenyer paccmarpuBaTh CJ'ICI[yIOH_II/IGB.

1. C 22 aBrycra 2012 r. yBenu4eHbl NOUUIMHBI, CBSI3aHHBIE C TATEHTOBAHHU-
€M U rocpeructpaiueit B chepe UHTEILIEKTYyaIbHOM COOCTBEHHOCTH.

2. Uckmouensl nonatus "pe3uaeHt”, "Hepe3uaeHT" u auddepeHuanus B
OTHOILIEHUHU HUX Pa3MEpPOB MOUUIUH.

3. Ha 15% ymeHblieHa MONUIMHA 32 PETUCTPALIUIO 3asBKHU HA MATEHT, €CIU
OHAa MOJAETCS B 3JIEKTPOHHOM BHJI€. DTO KACAETCS M MOUUIMH 33 PETUCTPALUIO 3a-
SABKU HAa TOBAPHBIN 3HAK, HA 3HAK 0OCIIy>)KMBaHUs1, HA HAUMEHOBAHUE MECTa MPOUC-
XOKJIEHUS TOBapa.

4. Ha 50% yMeHbIlIeHb HEKOTOPbIE MONUIMHBI, CBSI3aHHbBIE C MATEHTOBAHU-
€M M300pEeTeHUI ¥ MPOMBIIIUIEHHBIX 00pa3loB, /Uisl CyOBEKTOB MAJIOTO MPEANpH-
HUMATEJIbCTBA.

5. JloMeHHOE UMsI HE JOJKHO MUMETh MPUOPUTET HaJ TOBApPHBIM 3HAKOM.
ITo Cornamenuto TPUIIC noMeHHbIe UMEHA HE SIBISIOTCS OOBEKTOM UHTEILIEKTY-
aNbHOW COOCTBEHHOCTH M HE MOTYT UMETh OOJBIIYIO 3HAYUMOCTh B CPaBHEHUU C
TOBAapHBIM 3HAaKOM. Poccusi puHsIa COOTBETCTBYIOLIME MOMPABKH, U CIOBA «I0-
MEHHOMY MMEHU» ObUIM MCKJIIOUEHBI U3 nmoAanyHkTa 3 myHkrta 9 crateu 1483 T'K
P®.

6. CooTHomieHue (UPMEHHBIX HAUMEHOBAHWW W TOBAapHBIX 3HAKOB. Co-
IJIACHO JIEMCTBYIOLEMY 3aKOHOJIATEIbCTBY OTKA3 B PETMCTPALlMK TOBAPHOTO 3HAKA
MOXET OBITh BBIHECEH JIMIIIh B TOM CJIy4yae, €CJIM TOBaphl, B OTHOIICHUU KOTOPHIX
OCYILIECTBIISIETCA PETUCTpalvs TaHHOTO TOBApPHOTO 3HAKa, SABJISIIOTCS OJHOPOIHBI-
MU TI0 OTHOIIICHUIO K TOBapaM, B OTHOIICHUH KOTOPBIX UCIIONB3YETCS (PUPMEHHOE
HalMEHOBaHHUE.

7. OxpaHa HauMeHOBaHMs MecTa npoucxoxaeHus: ToBapa (HMIIT) momxk-
Ha MPEIOCTaBISATHCS HE3aBUCUMO OT €r0 PErHCTpaliy B CTPaHE MPOUCXOXKICHHUS
HauMeHoBaHusA. HanMmenoBanue Oynet peructpupoBatrbesi Pocnatentom B Poccun
B kauectBe HMIIT, maxke ecnu oHO HE 3apeTUCTPUPOBAHO B KAUYECTBE TAKOTO 00H-
€KTa B CTpaHaX MPOUCXOKICHUS.

8. 0O0s3aTenbCTBO MpEeceKaTh M3TOTOBIECHUE MUPATCKUX TOBAPOB HA OINTH-
YECKUX HOCHUTENSX M KOHTpa(daKTHBIX TOBAPOB, KOTOPOE KacaeTcs Mep, Harpas-
JIEHHBIX TIPOTUB M3rOTOBUTENEH muparckux komuii o0bekToB MC Ha onTHYeCKHX

% [9nexponHsrii pecype]. URL : http://base.garant.ru/58045577/ (nara obpamerns: 19.01.2015).
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HOCHUTEJISIX U OTJEIBHO MPOTUB JIMILI, 3aHUMAIOIINXCS EPEBO3KON U COBITOM KOH-
TpadaKTHON MPOAYKIIMH, TO €CTh TOBApaMH, Ha KOTOPHIX HE3aKOHHO pa3MEIICHbI
TOBapHbIE 3HAKU.

9. VYromoBHas OTBETCTBEHHOCTh 3a HapylICHHE aBTOPCKUX M CMEKHBIX
MpaB JI0JHKHA 3aBUCETh OT phIHOYHBIX ycinoBui. Ct. 61 Cornamenus TPUIIC B ka-
YECTBE OCHOBAHHUSI HACTYIUICHHS YTOJIOBHOW OTBETCTBEHHOCTH YCTaHABJIMBACT
(bakT coBeplilieHHs HEMPABOMEPHBIX JCHCTBUN C TOBAPHBIMU 3HAKAMH M aBTOPCKHU-
MU MpaBaMH B KOMMepUecKkux Maciitabax. Bmecte ¢ Tem, Yronosusiii Konekc PO
yCTaHaBIUBaeT TpeOOBaHME, IO KOTOPOMY YTOOBI CTaTh HaKa3yeMbIM JCSIHUEM He-
3aKOHHOE HMCIOJIb30BaHME TOBAPHOTO 3HAKa HJIM 3HaKa OOCIYXKMBaHHS IOJHKHO
IPUYUHATH KPYIHBIN yiiep6. OXugaercs, 4To pOCCUICKHUE MTPaBOOXPAHUTEIIbHbBIE
Oprasbl OyAyT IPUHUMATh B PaCYET TO OOCTOSTENBCTBO, UYTO XPAaHEHHE MUPATCKUX
KOIUI Mpou3BeIeHN WM (POHOTPAMM C LIETBI0 MPOJAXKH TAKKE CUUTAETCS YIo-
JIOBHBIM IIPECTYIUICHUEM.

10. OGs3aTenbCTBO OOPOTHCA € «IMUpaTcTBOM» B cetu MHTepHeT. bbin mpu-
HAT (heliepalibHbII 3aKOH, MOAPAa3yMEBAIOIIMN BO3ZMOXHOCTbh OJJOKMPOBKU CaWTOB,
COJIepKalllUX HEJTUUEH3UOHHBI KOHTEHT, MO TpeOOBaHUIO MPaBOOOIAATENS.
boprba ¢ muparctBoMm B cetu UnuTepHet ¢ 1 aBrycrta 2013 roma akTHBU3UPOBAJIACh,
Onarogapsi MPUHIATHIO TaK HA3bIBAEMOT'0 «aHTUIUPATCKOro 3akoHa. IIpe3unent PO
noanucan degepanbHblii 3akoH 0T 24 HOsO0pss 2014 1. Ne 364-D3 «O BHeceHuu
n3MeHeHuit B @3 "O6 nHpopmanuu, HHPOPMALMOHHBIX TEXHOJIOTUSAX U O 3allUTE
uHpopmaruu" u I'TIK P®», pacnpocTpaHstomuii HOpMbI O 3alIUTE aBTOPCKUX U
CMEXHBIX MPaB Ha BCE OOBEKThI aBTOPCKUX M CMEKHBIX IPaB, KOTOPHIE MOTYT
ObITH pactpocTpaneHsl B TuTepHeTe (kpome dotorpaduit).

11. Ormenena oroBopka Poccuu k cratbe 18 bepHCkOl KOHBEHITUMH, COTIIAC-
HO KOTOpOM «JieiicTBue bepHCKON KOHBEHIIMU 00 OXpaHe JUTEPaTypHBIX U XyI0-
YKECTBEHHBIX MTPOU3BEJICHUN HE PacIpOCTPaHSIETCs Ha MPOU3BEEHUS, KOTOPhIE Ha
naty BeryruieHus 3tod Konsennuu B cuity st Poceuniickon @enepanuun yxe siB-
JISFOTCS HA €€ TePPUTOPHH OOIIECTBEHHBIM JOCTOSHHEM» .

12. Co3pnanue cnenuaibHOTO Cy/ia 0 MHTEIUIEKTyallbHBIM IpaBaM, KOTOPBIN
HAIleJIEH Ha pacCMOTPEHHUE CIIOPOB B 00JaCTU MPAaBOBOI OXpaHbl Pe3ysIbTaTOB UH-
TEJUIEKTyalIbHOM JesiTeNbHOCTH, [Ipu 3TOM cTOpOoHaMu nena MOTYT OBITh JIIOObIE
opranu3anuu, UIT ninu rpaxnane.

B cBsi3u ¢ Bctymiienuem Poccun Bo Beemupnyto Toprosyro Opranuzanuto
(BTO) npaBoBasi oxpaHa HHTEJUIEKTyaJIbHOM COOCTBEHHOCTH Ha CO3JaBacMble
HOBIIIECTBA, WX 3(PPEKTUBHAS KOMMEpLHUAIN3AIMS U 3allUTa OT HApyLIeHUH cTa-
HOBSTCA BaXXHEUIIMM D3JIEMEHTOM COBPEMEHHOM POCCUMCKOM HSKOHOMHKO-
IIPOU3BOJICTBEHHOM ChepHI.

* loxnan PaGoueit rpynmbl mo npucoeaunennto Poceniickoit ®enepanuu k BeemmupHON TOproBoit opra-
auzanuu [dnekrpounsiii pecype]. URL : http://www.consultant.ru/document/cons_doc_INT 53642/ (na-
Ta obpamenus 15.02.2013).
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10. A. OcTpoBepxuii,

cmydenm 3 Kypca
Kpvimckozo uncmumyma npasa

HexoTopble acneKkTsbl NPaBOBOr0 PeryJiMpoOBAHNS TPAHCIIOPTHBIX OTHOIIEHHI

TpancnopT ABISETCS CBSI3YIOIIKUM 3BEHOM B SKOHOMHKE JIFOOOT0 rOCYapCT-

Ba M IPEJCTABISIET COOON €IMHBIN KOMILUIEKC, KOTOPBIN 0XBAaThIBAET BCE BHUJBI 00-
IECTBEHHOr0 IIPOU3BOJICTBA, PACIIPEACIICHHS 1 OOMeHa .
B crpykrype TpaHcmopTHOM cucTeMbl POoCcHM, MOMHMO HWHBIX COCTAaBIISIFOIIMX,
MO>KHO BBIJICJIUTH Pa3HOOOpa3HbIE BUIbI TPAHCIIOPTA, HAIIPUMEP, AaBTOMOOMIIbHBIH,
BO3AYILIHBIA, MOPCKOM U BHYTPEHHUU BOJIHBIA TPAHCIIOPT U T. 1. Y YUTHIBasA 3aja-
Yy, KOTOPBIE BBINIOIHAET TPAHCIIOPT, MOKHO C YBEPEHHOCTBIO YTBEPXKAATh, YTO Ha
COBPEMEHHOM JTalle Pa3BUTHs HAILEr0 IOCYJapCTBa MOXHO TPAHCIIOPT SBJISIETCSA
Ba)KHEMIIIEN U HEOTHEMIIEMOM COCTABJIIOIIEN €r0 DKOHOMUYECKOro Oa3uca.

Hekoropsle yuensie, Hanmpumep, B. A. ErnazapoB BBIIEISIET TaKyr0 OTpacib
IIpaBa, KaK TPAHCIOPTHOE MPABO, HO TAHHASI TOYKA 3PCHHUS ABISAETCA JUCKYCCHOH-
HOM.

OcTtanoBuMcsi TOJpoOHEE HA HCTOYHHMKAX IPABOBOTO PEryJIUPOBAHUS
TPAHCIIOPTHBIX OTHOIIEHUHN.

B cocraBe TpaHCIIOPTHOTO 3aKOHOJATENIBCTBA PA3INYAIOT CIEAYIOIIUE OCHOBHBIC
VMCTOYHUKHU: 3aKOHBI, yYKa3bl [Ipesunenta Poccuiickoin @enepannn, noA3aKOHHbBIE
HOPMATHBHBIC AKTHI .

I'paxxpanckuii kogekc Poccuiickon CDez[epauHH3 B 1. 40 onpexnensier u pe-
TYJIUpPYeT JIMIIb HauOoJiee Ba)KHbIC, MPUHIIMITHAIBHBIC TTOJIOKEHHS, Kacaloluecs
MEPEBO30K TPY30B, MACCAXKUPOB, T. €. PETYIUPYET 0053aTEILCTBEHHYIO chepy
TPAHCIIOPTHBIX OTHOWIEHUH. K criennasbHOMY TpaHCIIOPTHOMY 3aKOHOJATENBCTBY
OTHOCATCS: YCTaB JKEJIE3HONOPOKHOIro TpaHcnopra Poccuiickorn @Penepauuu
Boznymnsiid konexke Pocculickon CDeJ:[epauHHS, Kopekc Toprooro mopeniaBanus
Poccuiickon @eﬂepaumﬁ Koaekc BHyTpeHHero BogHoro tpascrnopra Poccuiickoi
denepanmn’, YCTaB aBTOMOOHIBHOTO TPAHCIIOPTA M TOPOICKOr0 HA3eMHOTO HIIEK-

! Ernasapos B. A. TpaucnoprHoe npaBo : yueGruk. 3. 4-e, nepepat. u gom. M. : FOctumurdopm, 2007.
C.3.

2 Crimpun 1. B. Tpancnoptroe npaso. M. : Tpaucropr, 2001. C. 14.

I'paxkmanckmii komekc Poccuiickoit ®enepaumn. Yacts Bropas ot 26.01.1996 Ne 14-®3: pexm. ot
31.12.2014 // C3 P®. 1996. Ne 5. Cr. 410.

*VeraB jKele3HOOpOXKHOT0 TpaHciopra Poccuiickoit Mexepamun : dexep. 3axon ot 10 smeapst 2003 T.
Ne 18-®3 : pen. ot 01.12.2014 // C3 P®. 2003. Ne 2. Cr. 170 ; Ne 28. Crt. 2891 ; 2007. Ne 46. Cr. 5554 ;
2008. Ne 30. Cr. 3616 ; 2012. Ne 25. Ct. 3268.

® Bosaymmsiii koneke Poccmiickoii denepamuu ot 19.03.1997 Ne 60-D3 : pen.or 14.10.2014 // C3 P.
1997. Nel12. Cr. 1383.

®Koxekc TtoproBoro MopermaBanmsi Poccuiickoit ®emepaumn ot 30.04.1999 Ne 81-D3 (pem. or
31.12.2014) // C3 P®. 1999, Nel8, ct. 2207.

"Kozmekc BHYTpEHHEr0 BOIHOTO TpaHcmopra Poccuiickoit dexeparuu ot 07.03.2001 Ne 24-®3 : pex. ot
04.11.2014, c u3m. ot 01.12.2014) // C3 P®. 2001. Nel1. Cr. 1001.
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TPHUYECKOTO TpchnopTaS. Crnenyer OTMETUTB, YTO BaKHYIO POJIb UTPAOT U 10132~
KOHHBIC TIPaBOBbIe aKkThl YyKa3bl IIpe3upenra Poccuiickont Penepaunu, peryiu-
pyromue HanboJiee BaXHbIE M KOHKPETHBIC ChEephl TPAHCIOPTHBHIX OTHOIICHUH.
Hanpumep, Yka3 IIpesunenta Poccuiickoit @enepannu «O Poccuiickoit akageMuu
nyTein coobmeHms» . [0CTaHOBICHHS [IpaButenscTBa, npumepoM ssisiercs [lo-
craHoBiieHue [IpaBurensctBa «O Mepax rocyn1apCTBEHHOM MOJAEPKKH OOHOBIIE-
HUS TapKa MOPCKUX, PEYHBIX, BO3AYIIHBIX CYJOB U UX CTpOI/ITeJIBCTBa»lO UT. 1.

HeobOxonumo Takke OTMETUTH 3HAUY€HHE OOBIYAEB JIEIOBOIO O00OpOTa st
peryaupoBaHus OTHOILIEHUN B paccMaTpuBaeMoil cpepe. OObr4aeM 1enoBoro o0o-
pOTa MPU3HAETCS CIIOKUBIIEECS U MIUPOKO NMPUMEHIEMOE TPABUIIO TTOBEACHUS, HE
PEeyCMOTPEHHOE 3aKOHOIaTeIbCTBOM, HE3aBUCHMO OT TOTO, 3a(pUKCUPOBAHO JIU
OHO B KaKOM-JIMOO JOKyMEHTE (OIyOJIMKOBAHO B MEYATH, U3JIOKEHO BO BCTYIHB-
OIEM B 3aKOHHYIO CWJIy PELICHHH CyJa 0 KOHKPETHOMY JIEIy, COJEpKalleMy
CXOJIHBIE 00CTOSATENLCTBA U T. 11.). [Ipuuem ct. 5 I'paknanckoro konekca Poccnii-
CKOM CDez[epauMHll CHEUAIbHO MOAYEPKHUBAET, YTO OOBIUAU JEIOBOrO0 000pOTa,
MIPOTUBOPEYAIINE 0053aTENBHBIM JIJI1 YYACTHUKOB COOTBETCTBYIOIIETO OTHOIIICHUS
ITOJIOKEHUSIM 3aKOHOJATENIbCTBA UJIU JI0TOBOPY, HE ITpUHUMaroTcs. Hanpumep, co-
rinacHo cT. 130132 Kopaekca TOproBoro MopermiaBaHus = MPH OTCYTCTBHH COOT-
BETCTBYIOLIEr0 COTJIALLIEHUsI CTOPOH BOIPOC O CPOKE IMOTIPY3KH, O pazMepe ILIATHI
32 MPOCTOU Pa3pelIaeTcsi Ha OCHOBE OObIYAEB, IEUCTBYIOINUX B JAHHOM IOPTY.

B OosbiivHCTBE 3apyOEKHBIX CTpaH TPAHCIOPTHOE 3aKOHOJATEIHCTBO
CTPOUTCS MO cxeMme: o01mmii koaupuuupoBanHblid akT (I'paxaanckuii u / unu Top-
TOBBIN KOJIEKC — CIIelIMaJIbHBIE TPAHCIIOPTHBIEC 3aKOHbI). [I0UTH BO BCeX cTpaHax,
3aKOHOJIATEIHCTBO KOTOPBIX OBLJIO U3yU€HO, HET €IMHOTO TPAHCIIOPTHOTO KOJEKCA.
N xotsa B CIHA npusAT eauHbli TpaHCIOPTHBINA KOJEKC, OAHAKO OH JAJIEK U IO
dbopme, U 1O COMEPIKAHUIO OT KOJIeKCa ITMBUIM30BAHHOTO PhIHKA. TpaHCIOPTHBIN
kosiekc CIIA — 3T0 ¢BOJI 3aKOHOB, OOBETUHEHHBIX MPEAMETOM (0OBEKTOM) MPaBO-
BOro peryinupoBanus. TpaHcnopTHbiii kogekc CIIA — 3To mpoAyKT MHKOpHopa-
n®

Takum 00pa3oM, MOKHO CIENaTh BBIBOJ O JOCTATOYHO CJIOKHOM U HE CHC-
TEMaTU3UPOBAHHOM IIPABOBOM pETyIMpoOBaHMU. Ha coBpeMEeHHOM 3Tane pa3BuTus
HaIIEro TOCy1apcTBa CYIIECTBYIOT HEKOTOPbIE MPOOENbl B PETYJIUPOBAHUU TPaHC-
MOPTHBIX OTHOIIEHUU. Tak CylecTBEHHBIA MPOOET CUCTEMbI TPAHCIIOPTHOTO 3a-

8YcraB aBTOMOGHIBHOTO TPAHCIIOPTAa M TOPOJACKOrO HA3EMHOTO JIEKTPHUECKOr0 TPAHCIOPTA : (eme-
panbHbId 3akoH OT 08.11.2007 Ne 259-@3 : pea. ot 03.02.2014, ¢ u3m. ot 01.12.2014) // C3 PD. 2007.
Ne 46. Cr. 5555.

%0 Poccwmiickoii akagemun myTeil cooGumeHus i ykas IIpesmmenta Poccuiickoit Pexepamum oT 3 Mas
1995 1. Ne 438 // C3 Pd. 1996. Ne 51. Cr. 5767.

0 mepax rocyapcTBEHHO# MOIEPKKM OOHOBIEHHS HApKa MOPCKUX, PEUHBIX, BO3LYIIHBIX CYIOB U HX
cTpouTeNbCTBa : moctaHosienue [IpaBurensctBa ot 9 ampenst 2001 r. Ne 278 // C3 PD. 1998. Ne 21.
Cr. 2241.

"' Tpaxnanckuii xoxekc Poccuiickoit ®enepamun. Yacte mepsas ot 30.11.1994 Ne 51-®3 :pex. or
22.10.2014 // C3 P®. 1994. Ne 32. Cr. 330.

?Konekc TOProBoro MoperuiaBanms Poccumiickoii ®emepammn ot 30.04.1999 Ne 81-®3: pex. or
31.12.2014)// C3 P®. 1999. Ne 18. Cr. 2207.

3 Bensix B. C. TpaHcIopTHOE 3aKOHOIATENbCTBO Poccuu u 3apy6esxubix rocynapers, EC, IIIOC, EppA-
30C. M. : IIpocmekt, 2009. C. 32
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KOHOJIaTEJIbCTBA KACAETCSA HEJOCTATOYHO ITOJIHOTO y4YeTa NMPOUCXOISIIMNX U3MEHE-
HUN B SKOHOMHUYECKOM cdepe, cinaboe OTpakeHHE TEHICHIUU TMPETOCTABICHHUS
TPAHCIIOPTHBIX YCIYI HAa OCHOBE YAaCTHONIPEANPUHUMATEIBCKOM IEATEIBHOCTH,
HEIOCJIEA0BATEIbHOCTh B MOJAX0/I€ K POJMU IUIAHUPOBAHUS B OCYIIECTBICHUH IIE-
pPeBO30K. BTOpOil CylecTBEHHBII HEJOCTATOK B CYIIECTBOBAHWM 3HAYUTEIBHOIO
KOJINYECTBA 3aKOHOB M BEJOMCTBEHHBIX HOPMATHUBHBIX AKTOB, PETYIUPYIONIUX IIE-
PEBO3KH M B MEPCHEKTUBAX UX CYLMIECTBEHHOT'O YBEJIIMYEHMS, TAK BOZHUKAKOT HU-
YeM HE ONPABIAHHBIE Pa3HbIC, IOPOM MPOTUBOIIOIOKHBIE, IOAXOIBI K PETYIUPO-
BAHUIO PA3JIUYHBIMU TPAHCIIOPTHBIMU HOPMATUBHBIMU UCTOYHUKAMHU OJHOTHITHBIX
OoTHOWIEHUH. [Ipy CpaBHEHHH PETYIMPOBAHUS BO3IYLIHBIM M KEJIE3HOAOPOKHBIM
3aKOHOJATEIBLCTBOM BOIIPOCOB OTBETCTBEHHOCTH CTOPOH NPH IEPEBO3KAX WU IPO-
LELypbl PACCMOTPEHMS CIIOPOB MEXIY HHUMM IIOKa3bIBACT CYIICCTBEHHBIC Pa3ilv-
Yusl, Kacaroluecs CaHKIUM, CPOKOB IIPEABSIBICHUS NIPETEH3UN U UCKOB, IEPEYHEN
OCHOBAaHHUM COCTaBJICHUsS KOMMEPUYECKUX AKTOB U HEKOTOPBIX APYIHX ACIEKTOB.
Bce nmepeunciieHHbIE HEAOCTATKA HETaTUBHO CKA3BIBAIOTCS HA MPAKTUKE OPraHu-
3aLlMK ¥ OCYIIECTBIICHHUS IEPEBO30K

Hcxoas u3 BHIIEU3II0)KEHHOT0, Ha3zpella ocTpasi He0OOXOUMOCThb B CUCTEMA-
THU3alMNA TPAHCIIOPTHOIO 3aKOHOAATENBCTBA B BUAE M3aHUsA TpaHCIOPTHOrO KO-
JieKca, KOTOPBI B CBOIO OY€pe/lb BKIIIOUaAN Obl BCE OCHOBOIIOJIOTAOIUE [TPABOBBIE
aKThl pa3JIMUYHOMN IOpUIMUecKoil cuiibl (3akoHbl, YKa3bl, [locTaHOBIEHUS, Y CTaBHI).

CrnenyeTr OTMETUTh, UTO ACSITEIBHOCTD 110 KOAU(PHUKALIMU TPAHCIIOPTHOTO 3a-
KOHOJATeJIbCTBAa — 3TO paboTa, KOTopas 0 CBOMM MacliTadaM cpaBHHMa C pa3pa-
OOTKOW MPOEKTa MPEeANPUHUMATEIBCKOTO (X034iCTBEHHOr0) KoAekca. OHa He Mmoj
CUJIy OJTHOMY HJIM HECKOJIBKMM Pa3pO3HEHHBIM Hay4HbIM KOJUIEKTHBaM. HaydHbie
MCCIEeI0BaHMs MO pa3paboTke nmpoekta TpaHcHopTHOro Kojaekca Poccuu mOmKHbBI
MOJIYYUTh TOCYJApPCTBEHHBIN cTaTyc B hopme ykasza [Ipesugenta PO nubo mocra-
HoBJieHus [IpaButenscTtBa PD. Hapsany ¢ sTuM, HammM 3aKOHOZATENSAM CHEAYET
OoJee neTanbHO U3yUYUTh HAKOTUICHHBIN onbIT B PecnyOnmke Kazaxcran mo paspa-
6otke TpancmoptHoro kojekca PK, Bkirodass u opraHu3animoHHbBIC BOTPOCHI, a
TaK)Ke KOJIU(UKAIMIO TPAHCIIOPTHOTO 3akoHoAaTenbeTBa B ['epmanuu. Ocobo Ha-
10 00paTUTh BHUMaHHUE Ha mnoyiokeHus: Konuenuuu OCHOB TPaHCHOPTHOIO 3aKO-
HOJIATEIIbCTBA TOCYAAPCTB — YJICHOB EBpA39C15.

OnTuMu3anys CUCTEMbI TPAHCIIOPTHOTO 3aKOHOJATENBLCTBA U €r0 CTPYKTYP-
HBIX AJIEMEHTOB MyTeM YHU(UKAIMU SBISETCS BAKHBIM CPEICTBOM IOBBIIICHUS
3 PEeKTUBHOCTH JEHCTBUS TPAHCIIOPTHBIX MUCTOYHUKOB. OHA CIIOCOOCTBYET OoJiee
YETKOM KOOpAMHALMHU JEATEIIbHOCTH PA3JMYHBIX BHJIOB TPAHCIOPTA, & TaKKe
TPAHCHOPTHBIX KOMIUIEKCOB, YMOPSIOYMBAHUIO OOIIECTBEHHBIX OTHOILIECHUW B
cdepe IPAaHCIIOPTa M YKPEIUIEHHIO 3aKOHHOCTH B 00JacTl TPaHCMOPTHBIX OTHO-
IEHUN .

“I'peayxa B. H. VHu]UKaIKs TPAaHCIOPTHOTO 3aKOHOATeNbCTBA // COOPHHUK HAYUHBIX TPYIOB (MEXKBY-
30Bckuil) / mox pea. I'. K. OBunnamkoBa. M. : MI'IY, 2000. C. 54.

> Konuernmust OCHOB TPaHCIIOPTHOTO 3aKOHOIATEIBCTBA TOCYAAPCTB — wicHoB EBpA3IC : o106peHa mo-
cTaHoBieHHeM MexmapnameHTckoii Accambien EBpasuiickoro SKOHOMHYECKOTO COOOIIECTBA OT
16.06.03 Ne 4-11.

16 I'pumaa C. JI. IIpaBoBoe peryiaupoBaHHWE OTHOIICHHWH C y4acTHEM aBTOMOOWJIBHOTO TpaHCIIOpPTa B
MPSIMBIX CMEIIAHHBIX Tpy3omepeBo3kax // TpancnoptHoe mpaso. M. : FOpuct, 2011. Ne 3. C. 2-3.
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B 3akitouenre HEOOXOJMMO OTMETHTh, YTO Mbl OOO3HAUWIIM JIMIIb YacTb
mpo0sieM, CBSI3aHHBIX ¢ KoAu(DHKAIMeHd TPaHCIIOPTHOTO 3aKOHOMATEIhCTBA, KaX-
Jast U3 KOTOPBIX TPEOYET OTAECIBHOTO JaTbHEUIIIEr0 UCCIeI0BaHUs.

E. M. llerposa,

cmyoenmka 4 Kypca
MT'FOA

Opranbl NpOKypaTypsbl M 001IECTBEHHOCTH B 00pb0e ¢ Koppynuuen

Koppynuus sBisieTcst conuanbHO-MPAaBOBOM yrpo30M, Kak JJisg TOCyaapcTBa,
Tak u Jy1s oomiecta. [Ipodiema KOppyniuu JaBHO BBIIILIA 3@ HAIIMOHAJILHBIC paM-
KM U TiprpoOperna MeXTyHapOoHbIN xapakTep. HeoO0X01uMo BBIICIUTE Pl MEXKTY-
HapOJHBIX MPABOBBIX aKTOB, OMPEACIISIONINX OCHOBHBIC HAMpaBJIeHUs IO O0phOe ¢
KOpPPYIILHUEN.

Poccus yuactByetr B patuduimpoBannoid Konsennuu Coseta EBpombr 00
YTOJIOBHOM OTBETCTBEHHOCTH 3a KOppymnuuto ot 27 suBaps 1999 rona. Taxxke Poc-
cutickas Denepanusa patuduiuponaita Konsenmuo OOH npoTtuB Koppymmuu, B
KOTOPOH MPEAYCMOTPEHO, YTO Kaxkaoe I'ocymapcTBO-y4aCTHHUK MPHUHHUMAET Ha-
JIeXKAIIME MEPBI, B MpeJiesIaX CBOMX BO3MOXKHOCTEH M B COOTBETCTBUM C OCHOBOIIO-
JIaralonMMM TIPUHIIMIIAMH CBOETO0 BHYTPEHHErO 3aKOHOJATENILCTBA, JJISI COJACUCT-
BHSl aKTHBHOMY YYaCTHUIO OTACIBHBIX JIMII W TPYIII 3a MpeaeiaMd ITyOJTMIHOTO
CEKTOpa, TAKUX KaK TpakJaHCKoe 0OIIecTBO, HEMPABUTEIILCTBEHHBIC OPraHU3aAIuN
1 opraHu3anui, (YHKIHOHHPYIOIIKE Ha 0a3e OOIIMH, B IPEAYyIPEIKACHUN KOP-
pynuuy U 600pb0de ¢ Hel U I yriIyOJICHHUS OHUMaHUs OOIIecTBOM (pakTa Cyie-
CTBOBAHMS, IPHYMH H OTIACHOTO XapaKTepa KOPPYNIHH, & TAKKE CO3/IABACMBIX €10
yIpo3 .

Ecaun obpatuthcs K HaIMOHAIBHOMY 3aKOHOJATEIBCTBY, TO MOXKHO BBIJIE-
muth O3 «O mpotuBoaeiicTBue Koppynuum» oT 25.12.2008 roga Ne 273-D3, yka-
36l [Ipe3uaenta PO «O mMepax nmo nmpoTuBOJEHCTBUIO Koppynuum» oT 14.02 2014
roga Ne 815, « O HaMOHAJIBHOM IIJIaHE MPOTHUBOAECUCTBUA KOoppynuuu Ha 2014—
2015 rome» ot 11.04.2014 roga Ne 226, «Bomnpocsl IpOTHUBOAECUCTBUSI KOPPYII-
uu» ot 08.07.2013 roma Ne 613, moctanoBnenue IlpaBurenbcrBa «O0 aHTHKOP-
PYIIIMOHHON SKCIIEPTHU3a HOPMATUBHBIX MPABOBBIX aKTOB U MPOEKTOB HOPMATHB-
HBIX MPaBOBBIX akTOB» OT 26.02.2010 Ne 96, npuka3 I'enepanbHOro npokypopa P®
No 209 «O6 ycuineHun mpoKypOpcKOro Haa3opa B CBeTe peanuzaiuu HampoHaib-
HOM CTpaTeruyd NpOTUBOACUCTBUS Koppynuumny, [Ipruka3 I'eHepaabHOro npokypopa
Poccuiickoit @eneparun ot 26.08.2009 Ne 282 «O06 opranm3anuu paboThI 110 pea-
JU3aluy peKoMeHaaui ['pymmbl Tocy1apcTB IPOTUB KOPPYIIIUU» U P APYTHX
HOPMAaTUBHO-TIPABOBBIX aKTOB.

I'enepanbubiii ipokypop Poccuiickon deaepanu yTBep AUl HOBYIO CTpaTe-
TUI0 PadOTHI OPraHoOB MPOKYpaTyphl IO MPOTHBOJCHCTBUIO KOppymnuuH. B cooT-
BETCTBUU C HEW MPOKYPOPHI OPUEHTHUPOBAHBI HE TOJIBKO Ha MPOBEICHUE TTPOBEPOK

! Crarpst 13. Kouernuss OOH mpoTHB KOppYIILHH, IpHHSITAs pesontouueii 58/4 IenepansHoiil Accamo-
ne#t ot 31 okTsa6ps 2003 roxa.
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HCIIOJTHEHHUSI 3aKOHOB O TOCYJAPCTBCHHOM M MYHHUITUITAIBHOM CITYKO€, HO ¥ Ha BHI-
SIBJICHUE KOPPYNIIMOHHBIX MPOSIBICHUH, a TAKXKE MOPOKIAIONIUX UX IIPUYUH U yC-
smoBuid. B I'enepanbHON mpokyparype Pocculickoin deaepanuu CO3/1aHO CIelua-
JIM3WPOBAHHOE TIOJIpa3/ICICHUE MO HAA30Py 32 UCIIOJHEHUEM 3aKOHOAATEIbCTBA O
MPOTUBOACHCTBUM KOPPYIIIMU. AHAIOTMYHBIC TTOAPA3EICHUS CO3/Ial0TCS B CyOh-
extax Poccuiickoit @enepanmu. OnpeaesieH ocoOblid TOPSI0OK Ha3HAYEHUS TIPOKY-
POPCKUX paOOTHUKOB B yKa3aHHBIE MoJipasaesieHus. JJOMKHOCTHBIC JIMIla OPTaHOB
MPOKYPATYPhl €XKEroJHO 3aMOJHSIOT JICKIapaluy O JI0X04aX, pacxojax, 00 UMy-
IIIECTBE M 00s3aTeIbCTBAX MMYIIIECTBEHHOrO XapakrTepa. CBefeHUs MyOIuKyIOTCS
Ha caiiTax OpraHoOB IIPOKYPATYPhl U OTKPBITHI JJIs1 CBOOOTHOTO JOCTYIIA.

K xommereHnuu ympaBia€HHST W CTPYKTYPHBIX IOJIPA3JCIICHUM Ha MeCTax
OTHECEHBI BOIIPOCH OOPHOBI ¢ KOPPYIIIKMEH B chepe rocyaapCcTBEHHOW U MyHHITH-
MaJIbHOM CITYKOBI, BKIIFOYass KOPPYIIIUIO CPEIH JIHUII, 3aMEIIAIOIIUX TOCy apCTBEH-
HbIe JOJDKHOCTH Poccuiickoit deaepanuy, pyKOBOAUTEICH PETMOHOB U MYHUIIH-
MaJIbHBIX 060330B%H1/H71, JIETYTaTOB, CyAel, MPOKYpPOPOB U APYTHX MyOJIMYHBIX
JOKHOCTHBIX JIUIL .

[IpokypaTypa, SBISSCH OCHOBHBIM HQJ30PHBIM OpPraHOM, HUIPAcT OCOOYIO
poJib B MEXaHM3ME€ MPOTUBOJICUCTBUA Koppymnuuu. Ho mpobiema cyliecTByeT u
HE0OXO0IMMO 3aJeHCTBOBATh BCE CIIOCOOBI M CPECTBA IS UICKOPEHEHUSI KOPPYII-
LIUOHHBIX NposBieHUN. CUuTaro 11eJ1eCO00pa3HbIM B3aUMOICHCTBUE OPTraHOB IMPO-
KypaTypbl B OOIIIECTBEHHOCTH, TEM CAMBIM JIEITCIBHOCTh MPOKYPaTyphl B COTPY/I-
HUYECTBE C OOIECTBEHHBIMU OpPraHU3aIUsIMH 10 JAHHOMY HAaIpPaBJICHUIO CTaHO-
BUTCS Oonee YPOEKTUBHON B PE3yILTATUBHOM.

Wnes mpuBiedeHUs TPakIaHCKOTO 0OIIecTBa B cdepy MPOTUBOIACHCTBUS
KOPPYHIIUK CYIIECTBYET YK€ TABHO M IIMPOKO PaACIpOCTpaHeHA BO MHOTHX CTpa-
Hax. B psnge rocymapcTB ygacTue oOIiecTBa B MOJUTHYSCKON cucTeMe O(uIlialb-
HO 3aKpemjieHO B 3aKOHOJIATENILCTBE. Poccuiickoe OOIIECTBO CTaHET HAJIEKHBIM
WHCTUTYTOM IPOTHUBOJICUCTBUS KOPPYIILIMK B TOCYyAapCcTBE, OCOOCHHO B paMKax
3a71a4, TOCTaBJIEHHBIX HalmoHambpHOM cTpaTerue NpoOTUBOIEUCTBHS KOPPYIILIUH B
Poccum:

a) (GopMupoBaHUE COOTBETCTBYIOIIUX MOTPEOHOCTSIM BpPEMEHHU 3aKOHOa-
TEJIbHBIX U OPraHU3aI[MOHHBIX OCHOB NMPOTUBOICHCTBUSL KOPPYIIIUY;

0) opraHuzamus MCIOJHCHHS 3aKOHOJATCIBHBIX aKTOB MU YIPABICHUCCKUX
pelieHuii B 00JaCTH MPOTUBOACHCTBUS KOPPYIILIMH, CO3JaHUE YCJIOBHH, 3aTpy/I-
HSFOIIUX BO3MOKHOCTh KOPPYILIMOHHOTO MOBEACHUS U 00€CTICUMBAIOIINX CHUKE-
HUE YPOBHS KOPPYIIHUU;

B) o0OecrieueHUe BBHIMOJHECHHS YJeHAMHU OOIIeCTBa HOPM aHTUKOPPYIIIUOH-
HOTO MOBEJICHUS, BKJIIOYAsl MPUMEHEHUE B HEOOXOUMBIX CITydasiX Mep MPUHYKIe-
HHS B COOTBETCTBUHM C 3aKOHOAATENbHBIMU akTamu Poccuiickon denepanuu .

B nocnennne roasl B Poccuiickort denepannm rpakaaHckoe 00IMecTBO Mpo-
SIBJISIET 3aMHTEPECOBAHHOCTH B IOJIMTHYECKOM cdepe. K pabore mo mpoTuBoaeincT-
BUIO KOPPYIIIMHU BCE aKTUBHEE MOAKII0UAETCS 0011eCTBEHHOCTh. OCHOBHOM 11€/1bIO

2URL : http://genproc.gov.ru/anticor/ (nata obpamenns: 19.02.2015).
® HarmonanbHast CTpaTerusi MPOTHBOICHCTBHSI KOPPYIITHNH yTBepKaeHa Yka3zom [Ipesunenta PO or 13
amperns 2010 roma Ne460.
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NEATETLHOCTH OTACIBHBIX OOIECTBEHHBIX OOBEAMHEHUN CTAaHOBUTCS WMEHHO
NpOTUBOJEHCTBUE KOppynuuu. [losSBUIMCh W pacpOCTPaHSIOTCS Takue (OpMbI
y4acTHsi OOIIECTBEHHOCTH B 3TOM JIeJie, KaK:

— ¢hopMHpPOBAaHNE UHCTUTYTA OOIIECTBEHHBIX IKCIIEPTOB;

— o0y4deHue rpaxjiad opmMam NpOTUBOACHCTBUS KOPPYIILIUK;

— Tenedonsl foBepus ('ropsiane TUHUN");

— OTKpPBITUE OOLIECTBEHHBIX MPUEMHBIX, B KOTOPBIX NMPUHUMAETCA OOJIbIIOE
KOJIMYECTBO 3asiBIICHUI U OOpalieHuid rpaxkJaad v IOPUIUYECKUX JIUILL;

— MOHUTOpUHT HHPopManuu B CMU, no pe3ynbraraM KOTOPOIO HarpaBsi-
eTcst nHGOpPMAIHs B TOCYIapCTBEHHBIE OPTaHbI;

— HanpapiieHue oOpallleHlii B TOCYJapCTBEHHbIC OPTaHbl B ILIEJISIX 3aI[UTHI
MpaB rpaxkaaH .

['paxxnaHe akTMBHO BBIPAXXAIOT CBOK TPAXKIAHCKYIO MO3UIUIO, CO3JAI0TCS
pas3nuyHble OOIIECTBEHHBIE OpPTraHM3aIlMU, Pa3pabaThHIBAIOTCS COOTBETCTBYIOIIHE
JTOKyMeHTBI. [IpruMepamMu Takol JEATeIbHOCTH MOTYT CIY>KUTh: 0OIepoccuiicKkas
OOIIIECTBEHHAs OpraHMU3allvsl COJACHCTBUA 3aluTe TpaxkaaH u O6ezomacHocTH OTe-
yecTBa «be3onacHoe OteuecTBo». JlaHHas opraHu3anus 3aHUMaeTcs 4 TPOEKTaMU
— «Peittunr xoppynuumny, «OOIIECTBEHHbIH KOHTPOJIbY», «llaTpynb Oe3omacHo-
ctn», «HamumonansHbeie npuoputerb». [IpoekT «PEeHTHHT KOpPpYHNLHMW» OTpPa)X)aer
OOBEKTHBHYIO MH(MOPMALIMIO O MPU3HAKAX KOPPYMIMPOBAHHOCTU B cepe rocy-
JApCTBEHHBIX 3aKymnoK. [IpoekT «OO0IIecTBEHHBIN KOHTPOJIb)» HalleJIeH Ha BBISBIIC-
HUE U MPECEUYCHUE IOCYAAPCTBEHHBIX 3aKYIIOK, YCIOBUSI KOTOPBIX COAEPKAT KOP-
DVIIIMQHHBIE MPU3HAKH, MPEK]IE, YeEM OHU OYyAYyT peaau30BaHbl U HAaHECYT yIIepO
CTpaHe .

MexpernoHaiabHble 00IIeCTBeHHbIC opraHu3aiuu «Komuter mo 0oprbe ¢
Koppynuuen», «I[Ipotus koppyrnmum» 06ecneqHBa}o6T OOIIECTBEHHBIN KOHTPOJIb 32
JESITETbHOCTHIO TOCYIAPCTBEHHBIX OPraHOB BJIACTH . VX AEATENBHOCTH HaNpaBJe-
HA Ha KOHCOJIMJAIUIO CHJI TPa)KIAHCKOTO 0011ecTBa, (POPMUPOBAHUIO MACCOBOTO
AHTUKOPPYIIIMOHHOTO CO3HAHUs, co3/laHue >(PQHEeKTHBHOM GHCTEMbI OOIIIECTBEH-
HOT'O0 KOHTPOJISI © MOHUTOPUHTA KOPPYILIMOHHBIX TTPOIIECCOB .

ITpoekT BcepOCCHICKON aHTUKOPPYHIIMOHHONW OOIIECTBEHHOM ITPUEMHOM
«Yucteie pykn» co3gaH B paMkax Accoumanuu AnBokatoB Poccuu 3a IIpaBa Ue-
joBeka. OOmIecTBEHHAsI IPUEMHAsT PaCCMAaTPUBAET KaJI00bl U BBISBIIAET MOJ03pE-
HUS Ha KOPPYMIMIO, KOTOPBIE MOJATBEPKIAAIOTCA KOHKPETHBIMHM JOKA3aTeJIbCTBA-
M.

[Ipokypatypa paccMaTpuBaeT U MPOBEPSIET 3asBIICHUS, KaJI00bI, COOOIICHUS
O HapyIICHUHU MPaB U CBOOOJ] 4YEJIOBEKAa M IpakaaHuHa . JlesTeabHOCTh 00IecT-

* Pamasanosa JT. JT., Cabumosa 3. H. CyGbeKTI IPOTHBOSHCTBHS KOPPYIIIHHA ¥ HHCTHTYThI IPaKIaH-
CKOT0 00II[ecTBa KaK HHCTPYMEHT 00pbObI ¢ koppymuueii // VII MexayHap. cTy. 31eKTp. Hayd. KOH(. :
«Cryn. Hayunslid popym» — 2015. URL : http://www.scienceforum.ru/2015/831/8927 (19.02.2015).
>URL : http://www.nikakixno.ru/home/ (iata obpamenns: 19.02.2015).

®URL : http://com-cor.ru/ (mata obpamenus: 19.02.2015).

"URL : http://protivcorr.org/ (nata obpamenns: 19.02.2015).

® URL : http://rusadvocat.com/node/39 (ata o6pamenus: 19.02.2015).

9Cm. 1. 1, cr. 27: O npokyparype Poccuiickoit ®enepamun [DMeKTpoHHBIA pecype] : demep. 3aK0H OT
17.01.1992 Ne 2202-1 : pen. ot 21.07.2014 // CTIC «Koucynbrautllmtocy.
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BEHHBIX OpraHu3auuii B 00pb0e ¢ KOppynuuen, ux HHPOpMalus O TPOTUBOIPAB-
HOM JIESATEIBbHOCTH, KOPPYMIIMPOBAHHOCTH OTIEIbHBIX YWHOBHHKOB, JOJDKHOCT-
HBIX JIMI HE OCTaeTcsl 0e3 BHHUMAaHMS ITPAaBOOXPAHUTEIBHBIX OpraHoB. OOBIYHO
JIeSITeIbHOCTh TAaKUX OOIIECTBCHHBIX OpraHu3aluii, MPOEKTOB, pa3pad0TaHHBIX
CIICHHUAJILHO I IIPOTHBOACUCTBHS KOPPYILMHU B Pa3InYHbBIX chepax, IPUBICKAET
BHHMAaHHE CPEJICTB MaCCOBOW MH(DOPMAITH, TAaK)Ke MMPOBOIATCS PA3IMIHbBIE TTPeCC-
KOH(EpEeHIMY, UHTEPBBIO Ha Paio U TEJICBUJCHUE, CheMKH penopTaxeit. boiee
TECHOE B3aMMOJICHCTBUE OPraHOB MPOKYPATYPhl C OOIIECTBEHHBIMU OpraHU3aIlu -
MU, TpaXKJaHaMH OyJIeT CITOCOOCTBOBATH BHITIOJTHEHHUIO MTOCTABIICHHBIX MEpe1 MPo-
KypaTypoll TOCyJapCTBOM 3ajad B 00pb0Oe ¢ KOppYIIMEH, YCHUIUTCS IIpoIaraHaa
AHTUKOPPYIIIMOHHOTO MOBEJICHUS, BOCIUTAHUS Yy HACEJEHUS HEraTUBHOTO OTHO-
IICHUS K KOPPYIIIIUKA BO BCEX €€ MposBICHUAX. CO CTOPOHBI 0OIIECTBA MOBBICUTCS
JIOBEpHE K TOCYIapCTBEHHBIM OpraHaM, BO3PacTET YPOBEHD IIPAaBOBOI0 IIPOCBEIIIe-
HUSI HaceJeHus. ['pakJlaHe CMOTYT HEMOCPEJACTBEHHO Y4acTBOBATh B ACATEIIHHO-
CTH T10 TPOTUBOACUCTBUIO KOPPYIILIUH.

B. B. IL.1atoHnos,

Kypcaum 3 Kypca
Omckas axademuss MB/] Poccuu

IIpo0sieMa nperIUIMOHATBLHOCTH PelIeHU TPeTeCKUX CYyA0B

Yacte 4 cratbu 46 Koncturynuu PO rapantupyer kaxaoMmy cyacOHYIO 3a-
KTy ero npas u cBo6ox. Cratest 11 Ipaxnanckoro koxekca PO ycranasimusaer,
YTO 3AIIUTY HAPYUIEHHBIX WJIM OCIHOPEHHBIX T'PaKJAHCKUX IMpaB OCYLIECTBIISIET B
COOTBETCTBUM C ITOABEIOMCTBEHHOCTBIO [I€JI, YCTAHOBJIEHHOW IPOLIECCYyaTbHbIM
3aKOHOJIATEIILCTBOM, CY, ApOUTPAKHBIN CYyJl MU TPETEUCKHUH CY/I.

B nacrosiee Bpems cyaeOHas cuctema Poccuiickort denepanyiy HaX0 U TCS
B COCTOSIHUM pe(opMHpOBaHUS, BCIEICTBUE NEPErpyKEHHOCTH CyAel mo pac-
CMOTPEHHUIO PA3IUYHBIX JI€J, B PE3YJIbTaTe UX AEATENbHOCTh MeHee (P(EKTUBHA.
[Ipu >TOM yBEeNUUYUBAIOTCS CAy4ad UCIOIb30BaHUS (DU3NUYECKUMU U FOPUANYECKH-
MU JIMIIAMHU aJbTEPHATUBHBIX (popM paspemienus cnopa. Hanbonee mupoko npu-
MeHsieMo# (hOpMOii B HacTOsIIEE BPEMS SIBIISIETCA 0OpallleHue B TPETEUCKUM Cy/I.

OO6pariasice B TpeTEHCKUU Cy[, JIMIA SKOHOMST JACHBIU M BPEMsI CTOPOH.
[Iponecc HOCUT XapakTep AUAIOra KaKk MEXAy CIOPSIIMMUA CTOPOHAMH, TaK U Me-
XKy HAMH U CyJIOM. B COOTBETCTBHM C NEUCTBYIOIIMM 3aKOHOAATENBCTBOM TpE-
TEUCKUE CyAbl MOTYT CO3/1aBaThCsl MPU TOPTrOBO-IMPOMBIIUICHHBIX NajaTax, B Hau-
OoJiee KPYIMHBIX KOMMEPUYECKUX OPTaHU3aAIUAX, TIPU ACCOIUAIMAX U COI03aX.

[To maenuto A. M. AbGpaMoBa, «JIeITeTbHOCTh TAKUX CYIOB IiesiecooOpas3Ha
0 pAly BECbMa 3HAYMMBIX MpUYUH. Bo-niepBhIX, NIpU Mepenaye aelia Ha paccMOT-
PEHHE B TPETEUCKUN CyJ y CTOPOH UMEETCS BO3MOXKHOCTh MTOBJIUSITH HA COCTAB ap-
OuTpoB (IMyTeM €ro BhIOOpA); BO-BTOPHIX, TPETEHCKOE pazOMpaTeIbCTBO HOCUT

! I'pascoancruii xonexe Poceniickoit denepauun (dactb mepsast) ot 30 HosiOpst 1994 1. Ne 51-D3 (B pex.
®denepanbHoro 3akoHa ot 5 Mast 2014 r. Ne 129-d3) // C3 PD. 1994. Ne 32. Cr. 3301.
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KOH(DHMICHIIMABHBIN XapaKTep; B-TPEThUX, €My CBOWCTBEHHA OINEPATUBHOCTH
(CPOYHOCTB) PACCMOTPEHHS H PA3PEIICHAS CIIOPay”.

Tem He MeHee, B JEATEIBHOCTH TPETEHCKUX CYJOB MMEETCS MHOKECTBO
npobJieM, CBSI3aHHBIX C MPaBOBBIM PETYIUPOBaHHMEM. B cBsi3u ¢ yem mpusHaHue
JTAHHOTO MHCTUTYTA B o0mIecTBe yBenuunBaeTcs He ObicTpo. Tak [Ipesuaent Poc-
cuu B [locnanun denepanbHomy CoOpanuto 2013 roga oTMETHII, UTO «MEXAHM3-
MBI Pa3pelICHUs] XO3SIIICTBEHHBIX CIIOPOB MO-TIPEXKHEMY JAJIEKH OT JY4YIIUX MUPO-
BBIX IIPAKTHK, B TOM YUCJIE HAM HYKHO CEPbE3HO MOBBICUTH ABTOPUTET TPETEHUCKUX
CYZOBY .

OnHOM U3 OCHOBHBIX MPOOJIEM B JIEATEIHOCTH TPETEHCKUX CY/I0B SIBISETCS
MPEIOIUIIMOHAIIBHOCT BBIHOCUMBIX MMM peElIeHUi. Bompoc o TOM, MMEOT u
NPEOJUIMAIbHOE 3HAaYEHUE PEUICHUs] TPETEHCKOro cyJa sl roCyJapCTBEHHBIX
CYJIOB, a TaKK€ FOCYJAapCTBEHHBIX CYJIOB JJIA TPETEHCKUX CYIOB, U UMEETCS JIH
NPEOJUIUATBHOCTh PEIIEHUH BHYTPU OJIHOTO TPETEHCKOIo CyAa WIM JJis BCEl
CUCTEMBI TPETEUCKUX CYIOB.

B pe3ynbrate TosIKOBaHMS CT. 69 ApOUTPaKHOTO MPOIECCYaTHLHOIO KOJICKCa
Poccuiickoi CDe):[epauHH4 (manee — AIIK P®) nmon nperoaunueil cieayer MOHHU-
MaTh 00513aTE€IBLHOCTD JJIs1 BCEX TOCYAApCTBEHHBIX CYJIOB, PACCMATPHUBAIOIIUX JiE-
JI0, IPUHSATH 0€3 MPOBEPKU U JI0KA3ATEIHCTB (DaKThl, yCTAHOBJICHHBIEC BCTYUBIIUM
B 3aKOHHYIO CHJIy PELICHHEM WIH IPUTOBOPOM CyJa IO IPYyromMy A€y, B KOTOPOM
Y4aCTBOBAJIU T€ K€ JIUIIA.

[Tonoxenus ct. 69 AIIK P® u cT. 61 I'paxxaaHckoro mpoieccyaibHOro Ko-
nexca P®° (manee — I'TIK P®) ompenessior ciydan, B KOTOPBIX JIAIA OCBOGOXKA-
IOTCSl OT JOKa3bIBaHUS, MPHU 3TOM PEIICHUS] TPETEUCKOTO CyJa B JAaHHBIX HOpMax
HE ynomMuHaeTcs. TeM He MeHee, B IOpUIUYECKON JUTepaType MHEHHUS HOCIT He
BIIOJIHE OJHO3HAuHbIA Xapakrtep. Tak H. ['poMoB mosaraer, 4To K 4MCIy aKTOB
OOLIECTBEHHBIX OpPraHHU3alui, UMEIOIMX MPEIOIUIMaIbHOE 3HAaYeHUe Uil Cy[a,
PacCMaTPHBAIOIIETO IPAKIAHCKOE €0, OTHOCSTCS PEIICHHS TPETSHCKIX CYIO0B’.
[Tpu 3TOM cyneOHas mpakTUKa CKJIaJAbIBAETCA IO MHOMY ITyTH, B pe3yJibTaTe KOTO-
pOTO pelieHus TPETEUCKOro cyja He 00JadaloT CBOMCTBOM MPEIOAUIIUMATBLHOCTH
MIPU PACCMOTPEHUU A€ TOCYAAPCTBEHHBIMH CYJIaMH.

K mpumepy, nipu paccmorpenun crnopa DejepanbHbIil apOUTPaXHBIN Cyl
MOCKOBCKOT0 OKpyra ykaszaj, YTO IOCKOJIbKY TPETEMCKHE CyIbl HE OTHOCSTCS K
CyJaM, COCTaBIISIIOLIUM CUCTEMY (enepalibHbIX CYIOB OOIIeH IOPUCIUKINN, UX

2 AGpamo A. M. AnbTepHATHBHBIE CIIOCOOBI Pa3pElICHHs U yperyTupoBaHus cropos // Bectauk BATY.
2012. Ne 4 (60). C. 130.
* ocnanue Tpesunenta PO denepamsromy Cobpanmio ot 12.12.2013 // Poc. ra3. 2013 13 zex.
* Ap6umpadicniii IpotieccyanbHeIi koxexe Poccumiickoit denepamuu ot 24 mons 2002 r. Ne 95-D3 @ B
pen. beaepanbHoro 3akona ot 31 gexkadps 2014 r. Ne 527-D3)// C3 Pd. 2002. Ne 30. Cr. 3012.

I pasxcoanckuii npoyeccyanvruiti konekc Poccniickoit @enepammu oT 14 HOs0ps 2002 1. Ne 138-D3 : B
pen. deaepanbHoro 3akona ot 31 gekadpst 2014 1. Ne 505-D3 // C3 P®. 2002. Ne 46. Ct. 4532.
® I'pomos H. TIpuMeHEHHE MPEIOIMIMATEHBIX aKTOB TIPH PACCMOTPEHHH CYIAMH IPAKIAHCKHX JEIT 10
BHOBB OTKPBIBIIUMCS 00CTOSATENbCTBAM // 3aKOHHOCTB. 1998. Ne 2. C. 103
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pemienus B cuity cT. 69 AIIK P® He MMEOT NMpEeroJuluaIbHOr0 3HAYEHUs NpU
PACCMOTPEHHUH CIIOPOB B apOUTPAKHOM cyz[e7.

HeonHo3HauHO pemiaeTcss U BOIMPOC O MPEHOIUIIMOHATIBHOCTH PEIICHUN TO-
CYyIapCTBEHHBIX CYAOB IPU PACCMOTPEHHUM CIIOPOB B TPETEHUCKOM Cyze. 3aKOHO1a-
TEJIbCTBO O TPETEMCKUX CYyAaxX HE CONECPKUT HOPM O MPEIOJULNATBHOCTH PEIIEHUN
rOCYJIapCTBEHHBIX CYJIOB ISl TPETEUCKUX CYAOB, HO B PE3YyJIbTaTe TOJIKOBAHHUS CT.
18 AIIK P® u cr. 13 I'TIK P® cneayeT caenaTh BbIBOJ, YTO PEIICHUS TOCY1apCT-
BEHHOT'O Cy/1a 00513aTeNbHbI 17151 BCeX CyOBEKTOB IpaBa.

B nanHOM ciyyae, HEOOXOJMMO OTJIWYaTh JBa PA3JIMYHBIX MPABOBHIX HH-
CTUTYTA, BBI3IBAIOIINX HEOAUHAKOBBIE IPABOBBIE MOCIIECICTBUSI.

Ecnu oOuieoOs3aTenbHas cuja pelieHusl Cyja MpejnoJiaraeT 00s3aTelb-
HOCTb UCIIOJIHEHUS €70 PE30JIIOTUBHON YaCTH, TO MPEIOAUIAAIBHOCTD 3TO MOHSTHE
13 00JIACTH JOKa3bIBAaHUS U OTHOCUTCS K CBEJCHUSIM 00 OOCTOSITEIBCTBAX, U3JI0-
YKCHHBIX B MOTUBUPOBOYHOW YaCTH PEIICHUS.

PaccmatpuBast TpeTHil BOmpoc, SIBJSIFOTCSL U 00CTOSITENIBCTBA, YCTAHOBJICH-
HBI€ OJTHUM TPETEHUCKUM CYAO0M MPEIOAULINATBHBIMU ISl IPYTOr0 TPETEMUCKOTO CY-
na? O4eBUIHO, OTBET JOJKEH OBITh OTpUIATEIbHBIM. O TaKOM IMOJXOJIC CBHIE-
TEIbCTBYET U NMpakThka «CHOUpCKOro Tpererckoro cyna». Hukakue o0CcTosTENb-
CTBa HE MMEIOT JJIsi HUX 3apaHee yCTAaHOBIICHHOW cuibl. Takum oOpazom, ¢op-
MAaJIbHBIX OCHOBAHUM I PACIPOCTPAHEHUS NPEIOAULIMAIBHOCTH 3a MPEAEbl TO-
CYIapCTBEHHbIX CYIOB HET".

Cnenyer OTMETUTh, YTO HEAOCTATOK B PETYJIMPOBAHUU BOMPOCA MPEIOH-
HAOHAIBHOCTU PEIIEHUNA TPETEUCKOr0 CyZa, OKa3bIBAKOT HETATUBHOE BIIMSIHUE HA
CKJIQJIBIBAIOLYIOCS ITPAKTHUKY.

[Ipu 5TOM H3/1aBHA U3BECTHA MPABOBAS MPE3YMIIIHS, COTJIACHO KOTOPOM 1O
OJIHOMY M TOMY K€ TpeOyroIIeMy pa3pelieHuss TpaBOBOMY BOMPOCY HE MOXKET
OBITH JBYX CYZICOHBIX pELICHUM.

OnHUM U3 YyCIOBUN CIOKUBIICHCS CUTYAIlMU, IO HAILIEMY MHEHUIO, SBJISICT-
CA BONPOC JOCTOBEPHOCTH HOKA3aTENIbCTB, MPUBOJAUMBIX B XOJI€ PACCMOTPEHUSA
Criopa B TpeTeUCKOM cyne. OTCYTCTBHE YrOJIOBHOM M aIMUHUCTPATUBHON OTBET-
CTBEHHOCTH 324 J1a4y 3aBEJOMO JIOXKHBIX ITOKa3aHUK B HEKOTOPBIX CIy4asiX MOXKET
IIOBJIMSATH HA HE BIIOJIHE IPABUJIBHOE Pa3pelICHUE CIopa.

B pesynbpTaTe paccMOTpeHHS HaHHOW MPOOJIEMBI XOTHM MPEJIOKUTH Cle-
NYIOLINE PELICHUS.

1. Jlonomuuts PenepanbHbiil 3akoH «O TpeTelickux cyaax B Poccuiickoit
CI)ez[epauI/H/I»9 cnenyromei cratbelt «OOCTOATENHCTBA, YCTAHOBIEHHBIE BCTYIHB-
IITUM B 3aKOHHYIO CHUIy TIPUTOBOPOM JTMOO WHBIM BCTYMHUBIIUM B 3aKOHHYIO CHITY
pelieHueM cyja, IPUHATHIM B paMKax IpakJIaHCKOTro, apOUTPaKHOTO WU aMU-

" [locmanoenenue denepanbHOro apoUTPaxHOro cyaa MockoBCKoro okpyra ot 5 mrons 2003 T. 1o geny
Ne KT"-A40/3429-03. URL : http://base.garant.ru/41734704/ (nara obpamenwns: 12.12.2014).

8 [Tonos M. [TpobnemMbl IpEIOANIIH PEIIEHUH U TOXKISCTBEHHOCTH NCKOB IIPHUMEHHUTEIHEHO K TPETCHCKIM
cynam // Tperetickuii cyn. 2001. Ne 2. C. 36—44.

® O mpemeiickux cydax é Poccutickoti @edepayuu . penep. 3akoH ot 24.07.2002 Ne102-D3 : B pex. dexe-
panbHoOro 3akoHa ot 21 Hostopst 2011 1. Ne 327-®d3 // C3 Pd. 2002. Ne 30. Cr. 3019.
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HUCTPAaTUBHOTO CYAOIPOU3BOJCTBA, MPU3HAIOTCA TPETEUCKHUX CyIOoM 0e3 J0moJ-
HUTEJIBHOU MPOBEPKI.

2. YCTaHOBHUTH aJIMUHHUCTPATUBHYIO U YTOJOBHYIO OTBETCTBEHHOCTH 3a Ja-
4y JIO)KHBIX TMOKa3aHUW B XOJIe pa3pelieHHs Criopa B paMKax TPETEeHCKoro pazomu-
paTenbCTBa.

3. Homnonnuts ®enepanbubiii 3akoH «O Tpeteiickux cygax B Poccuiickoit
denepanuny» cienyrouiei cratbelt «O0CTOATENHCTBA, YCTAHOBICHHBIE TPETEUCKUM
CYJIOM U HE 00>KaJIOBaHHBIE CTOPOHAMU CIIOpa B YCTAHOBJICHHBIE CPOKH, SIBIISIOTCS
00s13aTeNbHBIC TTPU PACCMOTPEHUH HHBIX JIET B TPETEUCKUX Cyax».

P. A. Ilpuaenckas,

mazsucmpaum 1 Kypca
DI'EOY BIIO «CT'HOA»

MeskTyHAPOIHBbIH ONBIT MPUMEHEHNS JIEKTPOHHBIX TEXHOJIOTHIi B TPaKIaH-
CKOM ¥ apOUTPAKHOM CYAOTPOU3BOICTBE

B HacTosimiee BpeMsi pOCCHICKOE TrOCYJapCTBO HAXOAWUTCS HA CTaAWUd WH-
dbopmaruzanuu oOiecTBa. MHOTOYHCIIEHHBIE TOCYIapCTBEHHBIE TTPOrpaMMbl Ha-
1[eJICHbl HA BHEAPEHUE PA3IUYHBIX JICKTPOHHBIX TEXHOJIOTHM BO BCe Cephl K3~
HEJISITEILHOCTH, B TOM YHCIIe U B MpaBocyaue. B wactHocTH, denepanbHas mpo-
rpamma «Pa3Butue cyne6noit cucremsl Poccum na 2013 — 2020 rone» u dene-
panbHbIi 3akoH OT 9.02.2009 Ne 8-®3 «O06 obecrnieueHnu a0cTyna K HHOOPMAILHH
O JIEATEIIbHOCTH TOCYJapCTBEHHBIX OPraHOB W OPraHOB MECTHOTO CaMOyIlpaBlie-
HUS» BHECIU W3MEHEHHS B MPUBBIYHYIO MPOIEAYPY CYAONPOU3BOACTBA 3a CUET
BHEJIPEHUS AJIEKTPOHHBIX TEXHOJIOTHH, HapUMeEp, IpOLEece MoAa4Yd UCKOBOTO 3a-
SBJICHUSI B CYJ] IOCPEJCTBOM 3aIOTHEHUS JIEKTPOHHOU POPMBI.

DNEeKTPOHHBIE TEXHOJOTUU CO3JAHBI JJIsl TOr0, YTOOBI 3HAYMTENBHO YIPO-
CTUTb KU3HENICSITEIHLHOCTD JIIOJICH, caenaTh €€ 0oJiee CIaKEeHHOW U TapMOHUYHOM.
Uto KkacaeTcsi MPUMEHEHUs AJEKTPOHHBIX TEXHOJIOTUH B CYIOMPOU3BOJICTBE, TO
3/1€Ch CIIEIYET OTMETUTh TO, YTO C UX MOMOIIBIO 3HAUYUTEIIBHO YCKOPUTCS X0 CY-
JeOHOTO MpoIiecca, 00eCeYUTCs TOCTYITHOCTh MPABOCY IUSL.

B Poccun oTHOCHTENHEHO HEMABHO CTAIM 3aAyMBIBATHCS 00 MCIOIB30BAHHUH
pa3sTUYHBIX MHGOPMAIIMOHHBIX TEXHOJIOTHM MPU OTMPABICHUU TMpaBoCcyaus. YTo
KacaeTcsl 3apyOeXHBI CTpaH, TO TaM STUM BOMPOCOM YUEHBIE 3aHUMAIOTCS JO-
BOJILHO JIaBHO.

OmHuM U3 TUAEPOB B UCTIOIBb30BAaHUN MH(POPMAITMOHHBIX TEXHOJIOTHI B CYy-
neOHOM nesTenbHoCTH sBisieTcss CuHramnyp.

['maBHOE, HAa Y€M OCHOBBIBAETCS CyAONPOU3BOACTBO B CHHramype sIBISIETCS
WCIIOJIb30BaHUE DJIEKTPOHHOU CyneOHON cucteMbl. Bech mporiecc Cynonpou3Boi-
cTBa UH(OPMATU3UPOBAH, HAUMHAS C MOMEHTA M0JIaYy 3asIBJICHUS.

B cunranypckux cynax npumensercsa Electronic Filing System (snexkTpon-
Has cucteMa nojgaun; EFS) ¢ 1997 r. kak skcnepuMeHTaabHas mporpamma Jijis 1mo-
Ja4¥ ¥ BPYyYCHHUS JOKYMEHTOB B CyZ€OHOM Tpoliecce Ha JO0OPOBOIBHBIX IS CTO-
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poH Hayanax, ¢ 2000 r. kak o0s3aTenbHas Gpopma oAyl TOKYMEHTOB B CYJ IO
BceM kareropusiM rpaxaanckux aein. C 2011 r. B cymax CuHramypa BHEIpsieTCS
Integrated Electronic Litigation System (iELS, MaTerpupoBanHas >aeKTpOHHAS
cyne6Has cucTema)'.

[logaya JOKYMEHTOB B CyJl B 3JIEKTPOHHOM BHJIE SIBJIIETCS OOSI3aHHOCTBIO
CTOPOH.

He Tak maneko ot Cunramnypa yuuiu 35ektponHsie Texnosnoruu CIIA, rocy-
JapcTBa — poJ0HAYAIbHUKA UCIIOJIb30BaHUSI MH(POPMAIIMOHHBIX TEXHOJIOTUH B pa-
00Te MPaBOOXPAHUTEIILHBIX OPTaHOB.

Henocpencreenno B CIHIA cymiecTByeT cucreMa «YIpaBieHUe Jena-
mu/DnekTponnblii ApxuB gem» (CaseManagement/ElectronicCaseFiles (nmanee —
CM/ECF)). Kak cienyeTt u3 Ha3BaHUsl, yKa3aHHAas CHCTEMa SIBJISIETCS, MO CYIIECT-
BY, CHEIUAIM3UPOBAHHOW CHCTEMOM 3JIEKTPOHHOIO JOKYMEHTO00OpOTa, obecre-
YMBAIOILIEH JABM)KEHUE 3JIEKTPOHHBIX JOKYMEHTOB B CyJI€ M UX XpaHeHHe. B memsax
MPEA0CTaBIIEHUS AOCTyNa K MaTepuanam cyneonbix aen B CIJA cymecTByeT cuc-
TeMa «OTKpBITBIA  3JEKTPOHHBIA  JOCTYH K  CYIEOHBIM  Marepuasam»
(PublicAccesstoCourtElectronicRecords (mamee — PACER)). Takum o6pazom,
CM/ECF o0cnyKuBaeT MOCTYIUIEHUE M XPAaHEHHE IOKYMEHTOB B AJIEKTPOHHOM
Buze, a PACER obecnieunBaer npenocTaBieHne MyOIu4HOro JOCTyNna K JOKYMEH-
tam n3 CM/ECF?.

DOKCHEpUMEHTHI IO CO3J]aHUIO AJIEKTPOHHBIX 0a3 JaHHBIX CYJE€OHBIX aKTOB
Havyaymch B Ppeaepanbubix cynax CIIIA eme B 1988 1.

Hano ormeruts, uyTo npenocraBienue gokymeHToB cuctemoilt PACER ocy-
IIECTBIISIETCS HA TUIATHOM OCHOBE.

Takke B aMEpUKAHCKUX CYyJaX aKTUBHO MPEIOCTABISIOTCS 3JEKTPOHHBIC
JI0Ka3aTeNIbCTBA, KOTOPbIE PACIIEHUBAIOTCS CyAaMH, KaK MTMCbMEHHBIE JOKa3aTellb-
CTBa, a, €CJIM AJNEKTPOHHBIN TOKYMEHT ObUI IPEACTABIECH HA LIM(PPOBOM HOCHUTEIIE,
TO B KAYECTBE — BEIIECTBEHHOT'O JI0KA3aTEIbCTBA.

[TomuMo 3TOTO, B 3aJ1€ Cy/la BO3MOKHO J1a’K€ MPOBECTU MOJEIUPOBAHUE CU-
Tyaluu B HU(PPOBOM BUJE MOCPEACTBOM HCIOIb30BaHUS CIIELUAIBLHOTO 000pya0-
BaHus — 3D-ckanepa. x akTHBHO MCMONB3YIOT MPU MOJACIUPOBAHUU aBTOYTOHOB
JUTS TIPHCY’KICHUS MATEPHAIBHON KOMITICHCALIHIL'.

B Wrtanmuu nmonum emé nanplie U 3anyCTUIA TECTOBBIA BAPUAHT JJIEKTPOH-
HOM CHCTEMBI TPaXXIaHCKOTO CyJONPOM3BOJCTBA, BKJIIOYAIOMIMA B CeOsl: 3JeK-
TPOHHOE 3aMOJHEHUE MCKOBBIX JOKYMEHTOB, BUPTyaJIbHbIE KOHCYJIbTAIIUU 1O HC-
KOBBIM JIOKyMEHTaM W CYJCOHBIM PEIICHUSIM, dJIEKTPOHHBIC 3aMpOChl U TPEA0C-
TaBJIEHWE SJEKTPOHHBIX Komui. [logoOHast cuctemMa mo3BoJinia TOCyAapCTBEHHO-

! Pomanenkopa C. B. TIoHATHE 3]IEKTPOHHOrO IPABOCY/IHS, €I0 TEHE3UC U BHEAPEHHE B IPABOIPUMEHH-
TENBHYIO IPAKTUKY 3apyOexHbIX cTpaH [Dnekrponusiid pecype] // CIIC «KoncynbranTllnrocy.
?PomanenxoBa C. B. Ykas. cou.

*30pun B. B CIIIA nonuuefickie Hauaiu CHUMATh MECTa IpecTymienns 3-D ckanepoM [DIeKTpoHHbIIT
pecype] // Furfur.-2013.-27 smus. URL : http://www.furfur.me/furfur/all/culture/169521-v-ssha-
politseyskie-nachali-snimat-mesta-prestupleniya-3d-skanerom (mara o6pamenns: 31.01.2015).
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My OIOJIKETY COKOHOMHUTH OKOJIO 15 MUJUTHOHOB JOJIJIapOB Ha CyACOHBIC pacX0Ibl
U CO3/1aTh SJIEKTPOHHBINA apXUB IPaKIAHCKUX nen”,

B Uspaune BHenpeHa cucrtema, MO3BOJIAIONIAs CY/IbE€ paclpeeiaTh HE00X0-
JMMbIE EUCTBUS MEXKy y4aCTHHKaMHU Mpoliecca U OPraHU30BBIBATH MOCIJIEIOBA-
TEJILHOCTh UX BBHIMIOJIHEHUA. Bech mpoliecc ynpaBieHuss aBTOMAaTU3UPOBaH U pado-
TaeT ¢ MOMOIILI0 YBEAOMIICHUH — MOJICKA30K KOHKPETHOMY JIMIY O HEOOXOIUMO-
CTH COBEPILICHHS ONPEICIEHHOTO ACHCTBUS .

OTaUuuTENLHON YEPTOM IPa’kIaHCKOTO CYJIONPOU3BOJICTBA B I'epMaHuu sB-
JSI€TCSI TO, UTO CyJe0HOE pellIeHne MOXKET OBbITh BEHIHECEHO B AJICKTPOHHOHN (popme.
CynebHoe pelieHrne MpeicTaBiIseT U3 ce0s AIEKTPOHHBIM JOKYMEHT, YIOCTOBE-
PEHHBIH KBaTU(UIIMPOBAHHOM 3JIEKTPOHHON MOAMHUCHIO cyabu. [lomobHOE pere-
HUE JOCTaBJSETCS YYaCTHUKAM IpoIlecca MO AJIEKTPOHHBIM KaHajiaM CBS3H, a JJIs
JIUI, Y KOTOPBIX OTCYTCTBYET BO3MOKHOCTb MPUHATH U 00pabOoTaTh 3JIEKTPOHHBIN
JIOKYMEHT, OHO pacredyaThIBA€TCS U IOCTABIISIETCS OOBIYHBIM CITIOCOOOM.

HeobOxoaumo 3ametuth, yTo B I'epManuu ¢ 1982 roma ycnemHo QpyHKIUO-
HUPYET aBTOMATU3UPOBAHHOE AJICKTPOHHOE MPUKA3HOE MPOU3BOACTBO. IIpemoc-
TaBJISIEMbIE CTOPOHAMHU JIOKYMEHTHI 00pa0aThIBAIOTCA aBTOMATUYECKH, YTO YIPO-
1IAET JIEVCTBUS CTOPOH U CyJa.

Urto kacaercs Poccun, To ¢ Havama 2000-X rogoB ObLIM BBEJICHBI TaKHe MPO-
Heayphl, Kak 1ojiaya MCKOBOTO 3asBJICHHUS B AJICKTPOHHOM BHC (apOUTpaKHbBIC
nporiecc, ¢ 2014 roga BHEAPEHO M B TPaKJIaHCKOE CYJIOIMPOU3BOJICTBO), MPEI0C-
TaBJICHUE DJICKTPOHHBIX JOKYMEHTOB, EPENMUCKH MO SJICKTPOHHON MOYTE, B Kaye-
CTBE JIOKA3aTeJIbCTBA IO JIeNy. AKTUBHO MPUMEHSETCS CHCTeMa BHACOKOH(DEpPCH-
IICBSI3U, OCYIIECTBIISIETCS] ay/IN0- W BUICOMPOTOKOIMPOBAHKUE X0/1a Cy/IeOHOTO 3a-
ceJlaHus, co3/laHa dJIEKTPOHHAs 0a3a cyeOHbIX perieHui. Bee 3T HOBIIECTBA 1MO-
3BOJISIFOT TOBOPUTh O TOM, UYTO POCCHUHCKOE TOCYJApCTBO CTPEMHUTHCS BHEIPHUTH
nepeIoBbIe TEXHOJOTUM B MPOIIECC OTNpaBieHUu npasocynus. Ho, k coxanenuto,
pe3yabTaThl HE BCET/Ia OMPABBIBAIOT TEX CHJI U CPEACTB, KOTOPHIC BKJIAIBIBAIOTCS.
Ocraércs emé MHOTO CyJ0B, B KOTOPBIX JIaHHBIC HOBIIECTBA HE MPU3HAIOTCS 3a-
KOHHBIMH.

Bce BbilenepeyrciieHHbIE TTOJI0KEHUS TO3BOJISIIOT CJIeJIaTh BBHIBOJ O TOM,
4TO MpoIecc MHPOPMATU3AIMK SBISCTCS HEHM30C)KHBIM TPEOOBAHHEM BPEMEHHU.
AHanu3 3apy0eKHOTO OTBITa TOBOPUT O TOM, YTO HEKOTOPHIE TEXHOJIOTHH, IIPUMeE-
HSIEMbIE B CYJONPON3BOJICTBE NHOCTPAHHBIX TOCYNAPCTB, MOTYT OBITh BOCTIPUHSTHI
Cya0npou3BoACTBOM Poccuu.

D IeKTPOHHOE TPAXKTAHCKOE CyIONPON3BoACTBO B Mtamun [drekrponnsii pecype] // IpaBo.RU. URL :
http://pravo.ru/interpravo/practice/view/10752/ (nata obparenus: 8.04.2014).

® Pemernsik B. U. 3apyOexHBIH OMBIT UCTIOIH30BAHMS WH(OPMAITMOHHBIX TEXHOJOTHH ISl OpraHu3aIiu
JeaTeNIbHOCTH cynoB // JKypHan 3apy0eXHOro 3aKOHOJATEIbCTBA M CPABHUTEIHHOI'O IIPABOBEICHMS.
2013. Ne 10. C. 298-303.
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A. WU. IIpokonenko,

cmydenmxka 3 Kypca
UII BI'yoC

3aKoHOAaTeIbCTBO CY0ObeKTOB [|aIbHEBOCTOYHOTO (pe1epaTbHOr0 OKpYyra,
peryJimpyioiiee 0X0Ty: HEKOTOPbIe ACHEeKThbI

CyObeKTHOE 3aKOHOJIATEIBCTBO UTPAET BAXKHYIO POJIb B 0OECIICUEHUH OXpa-
HBI OKPY’KAIOIIeH cpeiibl U PAIMOHATIBHOTO MCIOJIB30BaHUS O0OBEKTOB KUBOTHOTO
MHUpa, MOCKOJIBbKY 3(h(PEKTUBHOCTh TaKOM OXpaHbI CBSi3aHA C YYETOM COILIMAJIbHO-
HKOHOMHUYECKHUX, IKOJOTUYECKUX M HMHBIX OCOOEHHOCTEH cyOBhekToB Poccuiickoi
<Dez[epau1/11/11.

Ha deneparibHoM ypoBHE BbIpaOaThIBAIOTCS OCHOBHBIC Hayaiga U HampasJe-
HUSl Pa3BUTHs 3aKOHOJATENIbCTBA, PETYJIUPYIOIIETO OXOTHUYBIO JESTEIBHOCTD, a
PErMOHaIbHOE 3aKOHOAATENBCTBO OTPAXKAET PETMOHAIBHBIE OCOOEHHOCTH.

CyOnekTHOE U (eqiepaibHOE 3aKOHOIATEILCTBO TECHO CBSI3aHbI, B CUITY YETO
M3MEHEHHE KaXKJI0TO U3 HUX JOJIKHO IMIPOUCXOUTH C COXPAaHEHUEM CUCTEMHOCTH U
CIMHCTBA TPABOTO perynupoBaHmse. C IEIbI0 HEIOMYIICHHS MPOTHBOPEUHil B
CyOBEKTHOM U (hellepabHOM 3aKOHOJAATENhCTBE MUHHUCTEPCTBO MPHUPOJHBIX pe-
cypcoB u 3konorun Poccuiickonn denepanny OCyIIECTBISAET MOHUTOPUHT PETHO-
HAJIBHOTO 3aKOHOJATENbCTBA. Hampumep, o pesyapTaTaM OJHOM U3 MPOBEPOK 55-
u cyopektam Poccuiickoit deneparyii NOpyduiiu MPUBECTH PErMOHATIbHBIE Mapa-
METPbI OCYIIECTBIICHUS] OXOThl B COOTBETCTBUE C JIEUCTBYIOIIUM 3aKOHOJATEIbCT-
BoM°. COOTBETCTBYIOIIAs paboOTa [IOYTH BCEMH CYOBEKTAMHU ObLIa IPOBEICHA.

HaubGonee kommiekcHO cpeau cyObeKkToB JambHEBOCTOUHOTO (eaepaabHo-
ro OKpyra K perjJiaMeHTallii BOMpOCOB B cdepe oxoThl mojonuiu B PecmyOmnmke
Caxa (SIkyTtus), rie 0COOEHHOCTH CYOBEKTa OTpa)K€HbI HanboJiee MOJIHO B peria-
MEHTAIMU: BUJIOB OXOTHUYBUX PECYPCOB; BUJIOB OXOTHUYBHX PECYpPCOB, B OTHO-
IIEHUU KOTOPBIX OCYLIECTBIISIETCS MPOMBICTIOBAs 0XOTa; BUJIOB OXOTHI; CPOKOB U
MapamMeTpoB €€ OCYILECTBIEHHUS; BUIOB 0XOTOYCTPOMCTBA.

Kpome Toro, B 3TOoM CyOBEKTEe IEHCTBYET TOCYyJAapCTBEHHas Mporpamma
«Bocnpon3BOICTBO U COXpPAHEHUE OXOTHUYBUX pecypcoB Ha 2012 — 2017 roas”,

'Bembix JI. A., Taesckas E. FO. O npaBoBoM obecrieueHur OXpaHbl XMBOTHOIO MHpa B CyObekTax Poc-
cuiickoit ®@enepannu // PazBuTie pernoHaILHOTO 3aKOHOHATENbcTBAa B Poccuiickoit denepanuu: mpo-
OnemMbl U TepcreKTHBHI : Beepocceniickas Hay4HO-TIpakTH4ecKass KoHpepeHnus (JOKIaasl U BBICTYILIE-
uus). Exarepun6ypr, 2011. C.119.

Kpyrio B. B. PernonanbHas KOIOTMYECKas MOTHTHKA KaK (DAKTOp PasBHTHsS 3aKOHOIATENHCTBA 00
OXpaHe OKpYKaIoIIeH cpejibl U MPUPOJIONONL30BaHus // Pa3BuTHE pernOHANLHOTO 3aKOHOAATENILCTBA B
Poccuiickoii ®deneparuu: npoOeMbl U NMEPCIEKTUBBI : Beepoccuiickas Hay4dHO-paKTH4ecKas KOH(e-
peHuus (qokansl U BeicTymieHus). ExarepunOypr, 2011. C. 82.

CripaBka O NPUBEACHUN PErMOHAIBHBIX MTapaMETPOB OCYIIECTBIEHHS OXOTHI B COOTBETCTBHE C 3aKOHO-
JIaTeIIbCTBOM Poccuiickoii ®Denepanuu [DIeKTpOHHBIH pecypc]. URL :
http://www.mnr.gov.ru/regulatory/detail.php?ID=131007 &spetial=Y (maTa oOpaienus: 27.01.2015).

* O rocymapcrBennoit nporpamme Pecriy6muku Caxa (SIkyTus) «BOCIpPOM3BOCTBO H COXPAHEHHE OXOT-
HAYBHX pecypcoB Ha 2012 - 2017 roge» : yka3 [Ipesumenta PC(S) ot 12.10.2011 Ne 961 [DnekTpoHHBII
pecypc] URL :
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B COOTBETCTBHM C KOTOPOW MPUOPUTETHBIMU HAITPABICHUSMU PA3BUTHS 3aKOHO 1A~
TenbcTBa 00 oxore B PecniyOnnke Caxa (AkyTust) sBIsSIOTCS:

® COXpaHECHUE, YBEIIMUYCHUE YACICHHOCTA OXOTHUYBUX PECYPCOB;

e oOecneueHre ¢enepaabHOro TOCYJAPCTBEHHOTO OXOTHHYBETO Haja30pa
3a UX UCIOJb30BAHUEM HA TEPPUTOPUU pecny6ﬂm<1/1.5

duHaHCUPOBaHUE JAHHOW MPOrPaMMBbI OCYIIECTBIISIETCS U3 (PeaepaIbHOTO U
pecnyOIMKaHCKOTO OO IKETOB.

B octanpnbIX cyObekTax JlampHEBOCTOUHOTO (penepaibHOro OKpyTa, XOTS U
OTCYTCTBYET KOMIUIEKCHBIM MOAXOJI K PEIUICHUIO 3TUX BOIIPOCOB, HO BCE-TAKH, 3a-
KOHOJIATEIBCTBO PETYJIUPYET HEKOTOPBIE ACIIEKTHI OXOTHI.

Tak, B KaxJA0M CyOBEKT€ Ha PETrHOHAIBLHOM YPOBHE YCTAHOBJICHBI BHU/IbI
pa3pellieHHOM 0XOThl. B BOCbMH M3 JAEBATH CYOBEKTOB BUILI OXOTHI MOJHOCTHIO
COBIIAJIAlOT C CEMbIO, YCTaHOBJICHHBIMHU CT. 12 denepanbHoro 3akoHa «O0 oxoTe u
O COXPaHCHUHM OXOTHHUYBUX PECYPCOB U O BHECEHUU U3MEHEHUM B OTJACJIbHBIE 3a-
KOHOJATeJIbHBIC aKThl Poccuiickon q)eﬂepauHH»G.

JIums B EBpeiickoit aBTOHOMHOM 00JIaCTH YCTAaHOBJIGHO BCETO IIECTh BUOB
pa3peIeHHON OXOTHI . OTcyTCTBYET TaKOM BHUJ, periaMEHTUPYEMBIi B denepalb-
HOM 3aKOHOJATEIbCTBE, KAK 0XOTa B IE/IAX 00ECIICUCHHS BEICHUS TPAIUIIMOHHOTO
o0Opaza JXKM3HH, YTO BIIOJIHE JIOTUYHO, IMOCKOJIBKY B 3TOM CYOBEKTE KOpPEHHBIE Ma-
nounciieHHbie Hapoasl Ceepa, Cubupu u JlanbHero BocToka He MPOXXUBAIOT.

[ToMrMO BUIOB OXOTHI CYOBEKTHI MOTYT YCTaHABIMBATh BUJbI OXOTHUYBUX
PECYpCOB, HO JAJIEKO HE BCE CYOBEKTHI BOCIOJIB30BAIUCH 3TUM TpaBoOM. JlaHHbBIE
HOPMBI 3aKpeIUieHbl Jullb B EBpeiickoil aBToHOMHOM oOnactu, Pecyonuke Caxa
(Axytus), CaxanuHckoit o0nactu 1 HykOTCKOM aBTOHOMHOM OKpyre. Hampumep,
Ha TeppuTopun EBpeiickoil aBTOHOMHOW 00JIaCTM K OXOTHUYBUM pecypcaM, Io-
MHUMO YCTaHOBJICHHBIX (efepaibHbIM 3aKOHOJATEIbCTBOM, OTHECEHBI OpoJsune
CO0aKu u KOHIKI/IS, KOTOPBIE U3-32 PE3KOTO YBEJIMYCHUS YUCIECHHOCTH, BCIIEICTBUEC

http://base.consultant.ru/regbase/cgi/online.cgi?req=doc;base=RLAW?249;n=46939;div=LAW,;
mb=MLAW;ts=22D28AE4BF5BOFF8EC1596EEOB6F;rnd=0.7250423510558903 (mara oOpartieHus:
04.02.2015).

® Tam xe.

6 OO0 oxoTe U 0 COXPAaHCHHUHU OXOTHHUYBUX PCCYPCOB U O BHCCCHUU W3MCHCHHUH B OTACJIBHBIC 3aKOHOJAa-
TensHBIe akThl Poccuiickoit Denepanun [DneKTpoHHBINA pecypc] : demepanpubii 3ak0H oT 24.07.2009
Ne 209-03. URL: http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=LAW;
n=169788 (nara obpamenus 27.01.2015).

06 ONPEIEICHUN BUJOB PAa3PEIICHHON OXOTHI U MAPAMETPOB OCYIIECTBICHMSI OXOThl B OXOTHHYBUX
YroIbsiX, PAcIOJIOKEHHBIX Ha TeppuTopun EBpeiickoil aBTOHOMHOW 00JIaCTH : MOCTaHOBJIEHHE Tr'yOepHa-
TOpa EAO oT 19.07.2013 Ne 187 [DnexTpoHHBIH pecypc]. URL:
http://base.consultant.ru/regbase/cgi/online.cgi?req=doc;base=RLAW426;n=37727;div=LAW;mb=MLA
W;ts=5ABF451EFOAF6A8C615BC44FCE7D4079;rnd=0.16163465473800898 (mata  oOpameHus:
05.02.2015).

50 HEKOTOPBIX BONPOCAX BEACHMS OXOTHUYBETO XO3IMCTBA U COXPAHEHMSI OXOTHUYBUX PECYPCOB HA TEP-
putopun Epeiickoii aBToHOMHOM oOmacty : 3akoH EAO ot 24.03.2010 Ne 710-O3 [DnekTpoHHBIN pe-
cypc]. URL: http://base.consultant.ru/regbase/cgi/online.cgi?req=doc;base=RLAW426;n=28382;
div=LAW;mb=MLAW;ts=F6269639C08A9283B118;rnd=0.10043769935145974 (mata oOpariicHus:
04.02.2015).
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JICTOMY TSI HACENCHNS OOACTH , CTAIM MPEACTABISTh YIPO3y ISl CAHHTAPHO-
ANUAEMHUOJIOTHYECKOr0 OJIaronoyyusi HaCceJICHHUs

Bo Bcex cyObeKkTax 3aKOHOJATENEM OTIEIbHO BBIIEISIOTCS BUIBI OXOT-
HUYBUX PECYPCOB, B OTHOILIEHUH KOTOPBIX OCYIIECTBIISIETCS IIPOMBICIOBASI OXOTA.
Tak, B MaragaHckoil 00J1acTh K OXOTHHYBUM pecypcam, B OTHOLIEHUH KOTOPBIX
OCYIIECTBIISETCS TPOMBICIOBAs OXOTA, 3aKOHOM'~ OTHECEHO MHOTO BHJOB IITHIL:
I'YMEHHUK, KPSIKBa, CBUA3b, TOT0JIb, MOPSIHKA U .

[TomumoO 3TOTO, 0COOEHHOCTU CYOBEKTOB MPOSBIISAIOTCA B yCTAaHABIMBAEMBIX
perrnoHamu cpokax oxotel. Hanbosee naTepeceH nojaxo/ K yCTAaHOBJIEHUIO CPOKOB
B PecniyGmuke Caxa (SIkyTusi)', B KOTOPOi OHH ONpPEIeIIAIOTCS HE TONBKO MO Ka-
JIOMY BU1Yy OXOTHUYBUX PECYPCOB, HO M IO KOHKPETHBIM OXOTHHYBHUM YI'OJbSIM Ha
TEPPUTOPHH PECITYOJIMKH, YTO 00YCIOBIEHO OIPOMHOM TEpPUTOpPUEN CyOBEKTA.

Kpome Toro, B chepe 0XOThl Ha pETHOHAIBHOM YPOBHE MOYKET yCTAHABIU-
BaThCsl MOPSJIOK PACTIPEACIICHHS Pa3pelieHHil Ha JOObIYY OXOTHUYBUX PECYPCOB B
OOILIEOCTYIIHBIX OXOTHHYBUX YTobsix. Ilog KOTOpBIMH NMOHMMAIOTCS, TEPPHUTO-
puu, rae GU3NYECcKUe JUa UMEIOT IpaBo CBOOOJHO MpeObIBaTh B LEISAX OXOTHI.
OpxHako 3TUM BOIIpOCaM yJIeJIEHO BHUMAHHE JIMIIb B Tpex cyObekTax JlanbHeBo-
CTOYHOTO (heepaibHOrO OKpyra — B EBpeiickoil aBTOHOMHOU 00Jy1acTh, Xabapos-
CKOM Kpae ¥ HyKOTCKOM aBTOHOMHOM OKpPYTE€.

[ToMHMO H37I05KEHHOTO0, CIIEyeT OTMETHUTh, YTO Jullb B PecnyOnuke Caxa
(SIkyTHs) periiaMeHTHPOBAHO TEPPUTOPUATBHOE U BHYTPEHHEE OXOTYCTPOMCTBO,
KOTOPOE OCYLIECTBIISECTCA B 1IEJIAX IUIAHUPOBAHUS B 00JIaCTH OXOThI U COXPAaHEHHUS
OXOTHUYBUX pecprOB.13 Takol moaxo/ K BEACHUIO OXOTHUYBETO XO35KUCTBA ABJISI-
€TCS1 OYEHb PAllMOHAIBHBIM, BEb OH JAET BO3MOYKHOCTh 3aIUIAHMPOBAHO, BPEMEH-
HO TPHOCTAHABIIMBATh JESITEIBHOCTh OXOTHUKOB HA HMCTOILEHHBIX OXOTHHUYBMX
TEPPUTOPUSIX JJIsI BOCCTAHOBJIEHUS B HUX OXOTHUYBUX PECYPCOB U B TO K€ BpeMs
BBIOMPATH /ISl OXOThl BOCCTAHOBUBILIUECS OXOTHUYBH YTOJIbSI.

° 0 nporpamme «ComuanbHO->KOHOMHYECKOE pa3suTie EBpeiickoil aBTOHOMHO# 06NacTH HA TIEPHOJ 10
2015 roma» : 3akoH EBpeiickoii aBToHOMHOM oOnactu ot 29 ampenst 2009 roga Ne 546-03 [DneKTpOHHBIH
pecypc]. URL : http://docs.cntd.ru/document/906102722 (nata obparienus: 10.02.2015).

% Cobaxam 1 KOIIKaM BONBIOTHO XMBETCS B ropoje bupobumian / [Ipokyparypa Espeiickoii aBTOHOM-
HOM obmactu [Dnekrponusiid pecype]. URL : http://www.prokuror-eao.ru/content/view/3209/ (nata 00-
pamenus 27.01.2015).

" 06 0XOTHHUBMX pecypcax, B OTHOLICHHH KOTOPBIX OCYIIECTBIISETCS MPOMBICIOBAS 0XOTA HA TEPPUTO-
puu Maranganckoii obnacti : 3akoH MarangaHckoi obmactu ot 15.07.2010 Ne 1296 [DnekTpoHHBIN pe-
cypce]. URL : http://base.consultant.ru/regbase/cgi/online.cgi?req=doc;base=
RLAW439;n=32621;div=LAW;mb=MLAW;ts=5D51637A2A46795372FAD424E7EC;rnd=0.145812613
65674436 (nata oopamenus: 08.02.2015).

206 ompeneneHun BHIOB Pa3pElICHHON OXOTHI M IAPAMETPOB OCYIIECTBICHHS OXOTH B OXOTHHYBHX
yroaesix Pecryonmukm Caxa (Sxytus) : ykasz I[pesugerra PC(S) ot 27.07.2012 Ne 1569 [DnexkTpoHHBIH
pecypc]. URL: http://base.consultant.ru/regbase/cgi/online.cgi?req=doc;base=RLAW249;n=44213;
div=LAW;mb=MLAW:;ts=5ABF451EFOAF6A8C615BC44FCE7D4079;rnd=0.9086219102609903 (nata
obpamenus: 02.02.2015).

306 0X0Te ¥ COXPAaHEHHH OXOTHHUYBHX PECYpcoB : 3akoH Pecry6muxn Caxa (SIkytms) ot 19.04.2013
1193-3  Ne1279-IV  [OnexkTpoHHBIH  pecypc] URL : http://base.consultant.ru/regbase/cgi
/online.cgi?req=doc;base=RLAW?249;n=47889;div=LAW;mb=MLAW:;ts=F6269639CCO08FA4BF3A962
A84B34B118;rnd=0.3704325584694743 (nara oopamenus: 25.01.2015).
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Kpome 3TOro0, 3aKOHOIATEIHCTBOM JOMYCKAETCS YCTAaHOBJICHHE OrpaHuye-
HUW OXOTHI HAa PETHOHATIBLHOM ypoBHE. OHM MOTYT KacaThCs:

e Mpoliecca OXOTHI: 3aMpeT Ha UCIIOIb30BAHUS MIPH OCYIIECTBICHUN OXOTHI
cobaK, He MPUBHUTHIX OT GemeHcTBa (AMypcKas 00IacTh™); 3alpeT Ha [pUMEHe-
HUE TIPUIIECJIOB HOYHOTO BHJICHUS W TEIUIOBU30POB IMPH OTIOBE WM OTCTPEIE
OXOTHHYBHX >KHBOTHBIX (Kamuarckuii kpaii'®); samper Ha NMpHUMEHEHHE TIOOBIX
CBETOBBIX YCTPOMCTB MPHU OCYIIECTBICHUN JOOBIYM OXOTHUYBHUX PECYpPCOB, 32 MC-
KITIOYCHHEM OXOTHI Ha JUKUX KOTIBITHBIX KUBOTHBIX M MeNBeeH U3 YKphITHs (Xa-
GapOBCKHUI Kpaii™);

e Mpoliecca TPAHCHIOPTHPOBKU: MOCiIE N00bIYM (a3aHa U B BECEHHHI Tie-
pHOJ YTKU TIPH UX TPAHCIIOPTHUPOBKE 3aIPEIIACTCS OTACIATHh TOJOBBI OT TYIIEK U
YAAIATH TIEPhs C TOJIOB, MOOBITEIX NTHUIL. [lo HameMy MHEHWIO, TaKOW TMOIXO TO-
3BOJISICT OTPEACIIUTD BUJ] MIEPHATHIX W KOHTPOJIUPOBATH ACATEIHHOCTh OXOTHUKOB.
OT0 BaXHO, T. K. HAa TeppuUTOpUU EBpelickoil aBTOHOMHOM 00JaCTH MOMUMO IITHII,
OTHECEHHBIX K OXOTHMYBUM pecypcam, BOJSTCS BUIIbI, 3aHeceHHble B KpacHyro
KHUTY' .

Takum oOpa3oM, MPOBEACHHOE HCCIEIOBAHUE MO3BOJISET CHOPMYIUPOBATH
CJICIYIOILIUE BBIBOJIBI:

JlesiTenbHOCTh B 001aCTH OXOTHI PETYJIUPYETCs Kak defiepaibHbIM, TaK U pe-
THOHAJIBHBIM 3aKOHOAATeNbCTBOM. Ha deaeparbHOM ypOBHE BBIpAOATBIBAIOTCS
OCHOBHBIC Hayalia, a CyOBEKTHI, C YYETOM PETHOHAIBHBIX OCOOCHHOCTEH, JACTaNIN-
3UPYIOT (enepanbHOe 3aKOHOMATENbCTBO. CyOBEeKTHOE 3aKOHOJATENIBCTBO TECHO
CBsI3aHO ¢ (hemepanbHBIM U HE JOIHKHO €My IPOTHBOPEUHTD.

3aKOHO/IATENBCTBO CYyOBEKTOB JlanbHEBOCTOUHOTO (enepalibHOTO OKpyTa
OTpakaeT OCOOEHHOCTH KaXKIOTO PETrHoHa, YTO MO3BOJISIET IOCTHYb ILENH 2-X
YPOBHEBOCTH SKOJIOTHUECKOTO 3aKOHO1aTEIbCTRA.

O BHzax pa3pemeHHOI OXOTHI ¥ MAPAMETPAX OCYIIECTBICHHS OXOThI Ha TEPPHTOPHE AMypCKOii 061ac-
TH : noctaHoBieHue ['yoepHatopa Amypckoil oOmactu ot 20.08.2012 Ne 350 [OnektpoHHBIA pecypc].
URL : http://base.consultant.ru/regbase/cgi/online.cgi?req=doc;base=R80;n=73874;div=LAW;m
=MLAW;ts=F6269630ABF94BB118;rnd=0.191339656893 (nara obpamenwus: 04.02.2015).

06 ompeneneHnH BUIOB Pa3pElICHHON OXOTHI H IIAPAMETPOB OCYILIECTBIEHHS OXOTH B OXOTHHUYBHX
yronpsix Ha Teppuropuu Kamuarckoro kpas, 3a HCKIIIOYEHUEM 0CO00 OXPaHSEMBIX MPUPOIAHBIX TEPPUTO-
puii (enepanbHOr0 3Ha4YeHus : nocraHoBienue ['ydoepraropa Kamuarckoro kpas ot 12.04.2013 Ne 50
[DnexTponHbI pecypcl. URL: http://base.consultant.ru/regbase/cgi/online.cgi?req
=doc;base=RLAW296;n=137112;div=LAW;mb=MLAW;ts=F6269639CC08FA4BF3A962A84B34B118
;rnd=0.9391487264074385 (mata obpamienus: 04.02.2015).

O Bumax paspelneHHOH OXOTHI M MapaMeTpax OCYIIECTBICHHS OXOThI HAa TEPPUTOPHH XabapoOBCKOro
Kpas : mocranoBienue ['ybepHaropa Xabaposckoro kpas ot 07.09.2011 Ne 81 [DnexTponHslid pecypc].
URL : http://base.consultant.ru/regbase/cgi/online.cgi?req=doc;base=RLAWO011;n=72665;div=LAW;
mb=MLAW;ts=F6269639CC08FA4BF3A9684B34B118;rnd=0.652413594070822 (mata oOpartieHus:
04.02.2015).

06 ompeneneHnH BUIOB Pa3pelICHHON OXOTHI H I1aPaMETPOB OCYIIECTBICHHS OXOTHI B OXOTHHUYBHX
YTOABSIX, PACHOJIOXKEHHBIX Ha TeppuTopuu EBpeiickoli aBTOHOMHO#M 00JIaCTH : IOCTaHOBJIEHNE TyOepHa-
TOpa EAO oT 19.07.2013 r. Neo 187 [DnexTpoHHBIIH pecypc]. URL :
http://base.consultant.ru/regbase/cgi/online.cgi?req=doc;base=RLAW426;n=37727;div=LAW;mb=MLA

W;ts=F6269639CCO08FA4BF3A962A84B34B118;rnd=0.762432249262929 (nata oOpalneHus:
25.01.2015).
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Haubonee mpeanouyTuTeneH KOMIUICKCHBIA MOAXOA K BOCIPOU3BOJICTBY U
COXpaHEHUI0 OXOTHUYBUX pecypcoB PecmyOmmku Caxa (SIkyTust), mO3BOSIONTHI B
HanOOJIbIIEH CTENEHU YYECTh OCOOEHHOCTH PETMOHA, YTO MOATBEPKIAETCS

1) HaIMumeM rocyJapCTBEHHOM MpOrpamMMbl, 3aJar0lIEl HalpaBlIeHUE pas-
BUTHS PETUOHATILHOW HOPMAaTUBHO-TIPABOBOM 0a3bl B chepe OXOTHI;

2) GoJiee TIOHBIM OTPAKEHHUEM CIICHU(PHUKH PETUOHA B PETJIAMEHTAIIMU OXO-
Thbl B CyOBEKTHOM 3aKOHOJATEIIbCTBE.

B. O. Pa3no0yabko,

cmyoeum 4 Kypca
HIOU (¢p) AI'TI PD

HexoTopsbie BONMPOCHI 1eTUKTHON OTBETCTBEHHOCTH YACTHBIX BOCHHBIX KOM-
NAHUA B MEKIYHAPOIHOM YACTHOM NpaBe

B coBpemeHHOM wMupe BcE Ooublliee pPACHpPOCTPAHEHHE MPUOOPETAIOT
OpraHu3alliH, OKa3bIBAIOIINE OXPAHHBIC, BOEHHBIE YCIYTH U HEKOTOPBIE (DYHKIIMH
IIPABOOXPAHUTENBHBIX OPraHoB. /[aHHBIE IOPUANYECKHUE JIMLA MPUHATO HA3BIBATh
«4JacTtHele BoeHHbIe KommaHuum» (UBK) wmnam «4yacTHble BOEHHBIE U OXpaHHbIE
npeanpuatus» (YBOII). Ilpu 3ToM 1EHWCTBYIOT OHM B CaMbIX Pa3HBIX PErHOHAX
mupa. B ocHoBHoM UBK mnons3ytorcs crpocoM B 30HaX KOH(MIMKTOB: bimkHuii
Bocrok, Adpuxa, Jlatunckas Amepuka u ap. [luonepamu B nanHoi cdepe
ABJISIFOTCS KOMIIaHWM, Haxoxasmuecss Ha tepputopun CIIIA. Tak, Hampumep,
kommanuu CaliforniaEasternAirways, Inc. u Land-Air, Inc., co3nanasie B 1946 T.
NOJIyYUJIM KOHTPAKT Ha  OCYLIECTBICEHME IIEPEBO3KM TI'Py30B  BOEHHOIO
HA3HAYCHNS .

Bonpoc o cymnoctu UBK B jureparype TpakTyeTCs HEOIHO3HAYHO.
3acnyxuBaeT BHUMaHue nedununus, nqanHas A. A. CpelpxaeBbIM, OoNpeaeisomas
YaCTHYIO BOCHHYIO KOMIIAHUIO KaK OPTraHW3alMI0 YaCTHOIO IPaBa, OKa3bIBAOLIYIO
Ha KOHTPAKTHOW M BO3ME3/IHOM OCHOBE OpPraHM3alUsAM MyOJIMYHOro MpaBa YCIyrd
10 OCYLIECTBJICHUIO BOCHHBIX U OXPaHHbBIX (pyHKuHﬁZ. A.T'. BoneBons onpenensier
UBK kak HErocyapCTBEHHOE KOPUAUYECKOE JIULO, KOTOPOE, OCYIIECTBIISA
OPEeANPUHUMATEIBCKYIO JICSITENbHOCTh, MPEAOCTABIIET Ha BO3ME3AHOWU (Kak
paBujIO, JOTOBOPHOM WJIM KOHTPAKTHON) OCHOBE BOCHHBIE W/WIM OXpaHHBIE
yernyrd GU3NIECKHM U/ITH FOPHANYECKHM JTHIam’. TIpH 5TOM, clie/lyeT OTMETHTb,
YTO YCIYromnojaydaTelsiMd MOTYT ObITh KaK OpraHu3aluy MyOJIMYHOTO MpaBa, Tak

! Cripxaes A. A. Tpusatusanus Boiinsl B CILIA [Dnexrponnsii pecype] / KoncymprantIlmoc: crpas.
MpaBoBas CUCTEMA. DJIEKTPOH. AaH. M., 2014.

2Cripxaes A. A. CpaBHHTENBbHO-TIPABOBOE HCCIICIOBAHME TEPMHHA «JYACTHAS BOCHHAS KOMIIAHHS.
[DnexTponubiii pecypce] / Koncynabsrantlinroc: cripag. mpaBoBas cuctema. JJIeKTpoH. daH. M., 2014,
*Bonesom3 A. I'. O mepcreKkTHBaX MekKIyHapOIHO-TPABOBOIO PEryIHPOBAHMS IEATENHHOCTH YaCTHBIX
BOCHHBIX M OXPAHHBIX HpeANpUATHH. [DnekTponnbiii pecypc] // Koncynprantllmtoc: cmpaB. mpaBoBas
cucTeMa. JJIeKTpoH. aad. M., 2014.

200



paxpaHckoe npaBo, rpaxAgaHCKUMW Npouecc, TpyaoBOe nNpaso,
cemMenHoe NpaBo, IKONOrMYeckKkoe NpaBo, NPOKYPOPCKUN HaAf30p

u  ¢u3nUecKHe, OPUANYECKHAE JHMIA, YTO 3aBUCUT OT CYIIECTBYIOIIETO
IIPABOIIOPSAAKA B KXKIOM CTPaHE.

CrnopHbIM ~ SBJISIETCS.  BOMPOC 00  DKOHOMHYECKOW 3 dexkTuBHOCTH
ucnonb3oBanusg UBK. 1o kpaitHeil Mmepe, OH He u3y4yeH A0 KoHia. OgHako MOXKHO
cleJIaTh JOCTATOYHO JIOTWUYHBIM BBIBOJA: HcCMOJib3oBaHMe UYBK MOXXHO cuuTath
PKOHOMHUYECKH 3(P(GEKTUBHBIM NP MPOBEACHUN KPATKOCPOUHBIX OIEpalldid, Tak
Kak BBITOJIa TPUBJICUCHUS YACTHBIX CTPYKTYp 3aKJIIOYaeTCsi HMEHHO B
MIPUMEHECHUN MX «IO 3alpocy». ODKOHOMHUSA JOCTUTaeTCs 3a CUET TOro, 4TO
roCyJIapCTBO HE TpaTUT (PMHAHCOBBIE CPEACTBA Ha COACp)KaHUE apMUHU, 0OydeHHE
HOBBIX COJIIaT B MHUpPHOE BpeMs. B ciydae ke BO3HMKHOBEHMSI TaKOU
HEO0OXOJIMMOCTH, TOCYAAPCTBO B OTHOCUTEIBHO KOPOTKHUE CPOKH MOYKET MOJIYIUTh
B CBOE pacmopspkeHHe Npo¢eCCHOHAIBHBIX OOMIIOB, KOTOPBIX MPEAOCTaBIT UM
UBK. B cayyae mnpoBeaeHUsA IJIUTEILHOW OIEpalid NPEUMYIIECTBO B BHJIEC
SKOHOMHH MAaTE€PHAIBHBIX PECYPCOB HUBEIUPYETCS BBICOKOW CTOMMOCTBIO
KOHTpakTOB ¢ UBK mo cpaBHEHHIO C pErymsspHOM apMuEld — HE3aBUCUMO OT
MIPUHIIUIIA KOMIUIEKTOBAHUS.

Hecmotps Ha 1O, uro UBK ocCymecTBAsSIOT 3KCHOPT W HUMIOPT YCIYT
0co00ro Xapaxkrtepa, JJisi OKa3aHWsi KOTOPBIX JaXe Ha BHYTPUTOCYIAPCTBEHHOM
YPOBHE B CTpaHax, TIA€ Takas JCATECIbHOCTh pPAa3pellcHa, YCTaHOBJICHBI
CHeIMaIbHbIE TIPABOBBIC PEXKUMBI; UCIOJIb3yeMble UMU OOBIYHBIE BOOPYKEHUS U
Ooerpunacel HAXOAATCS TOJI KOHTPOJIEM MEXKIyHApOJHOTO COOOIIecTBa Ha
OCHOBAHMM MHOTOYHCIIEHHBIX MEXJIYHAPOJIHBIX JOTOBOPOB; PETYJUPOBAHUE
mpaBuil U OOBIYA€B BOWHBI OCYIIECTBIISIETCS MEXKIyHApOIHBIM TyMaHUTAPHBIM
npaBoM, aesarenabHOCT UBK m nx mepconana Ha MEXIyHApOJIHOM apeHe 10
HACTOSINIET0O BPEMEHM HE CTalla MOPEeAMETOM  MEXKIYHAapOIHO-IPABOBOIO
perynupoBanus. B Hactosiiee BpeMsi mpaBoBble OCHOBBI nestenbHOCTH UBK 3a
npejenaMu COOCTBEHHBIX TOCYJapCTB HE CO3/1aHbl B 3aKOHOJATEILCTBE HU OJIHOM
CTpaHbl MHUpA.

CrnenyeT OTMETHTh, YTO HaWOOJBIIEH HM3BECTHOCTHIO B HACTOSIIIEE BpPEMs
obnmamaer kommnanus Academi u e€ mnoapasnenenue Blackwater mocnme wux
HEIMOCPEACTBEHHOI0 YYacTHsl B BOGHHBIX omnepanusx B Mpake, rae, Hanpumep, 16
ceHtsaOpss 2007 roma, oxpaHss auruiomatudeckmii koHBo ['ocmema CIIA, Ha
LHEHTPAJIBHOM IUIOmaAu barjana yCTpOWIM NEPECTPEIIKY, KOTOpas 3aKOHYMJIIACH
ruOenpl0 CeMHANIaTH W PAHEHWEM BOCEMHAJIIaTH MHUPHBIX HUpakieB (cpenu
MOCTPAJIaBIINX OBLITU ):[eTI/I)4. OTOT (akT SABIACTCS SIPKUM MPUMEPOM TOTO, UTO
UBK, B pamkax cBO€U AEATEIBHOCTH, MOTYT IPUUYMHUTD BPEL )KU3HU U 310POBBIO,
a TakKe HUMYyIIecTBY TrpaxkaaH. OJHAKO Ha CErOAHSAIIHUA JI€Hb BO3HUKAIOT
CJIOXHOCTH ¢ npuBiedeHneM UBK k rpaxaaHCKO-paBOBOM OTBETCTBEHHOCTH 3a
JICUCTBUS, COBEPUIEHHBIE HA TEPPUTOPUU TOCYIAPCTB, HE  SBIAIOIIAXCS
HAIIMOHAJIBHOCTHIO ATOT0 OPUAMYECKOro Jiviia. JlanHas crienuduka cBs3aHa ¢ UX
0COOBIM BHJIOM J€ATEILHOCTH.

* Academi [Dmexrponnsii pecypc]. URL : https:/ru.wikipedia.org/wiki/Academitcite_note-scahill-26
(30.12.2014 r.).
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K coxanennio, B MEKIYHapOAHOM YAaCTHOM IIPaB€ HET YHHUBEPCAIBHOTO
HMCTOYHHMKA IIpaBa, KOTOPBIA OBl pPEryaupoBal JEIMKTHBIE OTHOLIEHUS, B
HAaCTOAIIMM MOMEHT HMEIOTCS  TOJBKO  JOTOBOPBI, HAIIPABJICHHBIE  HA
pEeryJIipoBaHMe BO3MELIECHUS BpeAa NPU  OCYIIECTBICHUM JEATEIBHOCTH
ONpPENEIEHHOTO BUAA, HanpuMep, MexnyHaponaHas KoHBEeHIMsA O IpakIaHCKON
OTBETCTBEHHOCTH 3a yiepO ot 3arpssHeHust HepTeio (bproccens, 29 Hos6ps 1969
r.), KoHBeHIIUA 0 IpaKJaHCKONW OTBETCTBEHHOCTHU 3a yHiepO, MPUUYUHEHHBIN Mpu
NEPEBO3KE OMACHBIX TPY30B ABTOMOOMIIBHBIM, JKEJIE3HOJIOPOKHBIM U BHYTPEHHUM
BoJHBIM TpaHcriopToM (JKenera, 10 oktsa6ps 1989 r.) u ap. K Tomy ke, HUKOUM
o0pa3oM crenuagbHO HE YpEeryaupoBaHsl Borpockl aesteabHoctd UBK, xoTs um u
nepenaércs B KaKOH-TO Mepe MOHOIIOJIMS FOCYJJapcTBa Ha MpUMeHeHue cuibl. 00
OTCYTCTBUHU JOJDKHOI'O IMPABOBOIO perynupoBaHus B AesrenpHoctn UBK MoxkHO
cynuth U mo npuHarou ['enepansHoit Accambineeit OOH Pesomonuu 62/145 ot
18.12.2007 «Hcmonb30BaHWEe HAEMHUKOB KaK CPEACTBO HApYIICHHS TIPaB
YeJIOoBEKA W IPOTHBOACMCTBHMS ~ OCYLIECTBICHHMIO IIpaBa  HApoJOB  Ha
CaMOOIIPEACIEHUEY» B II. 6 NMPU3BIBAET «TOCYIApPCTBA, MMIIOPTUPYIOIINE YCIYTH
YaCTHBIX KOMITAHMM MO OKAa3aHWUIO BOEHHOW IMOMOIIM, MX KOHCYJIbTAaTUBHBIE W
OXpaHHBIE YCIIyTM, CO3/1aThb HAUHOHAJIBHBICE MEXAHU3MBI, PETYIUPYIOLINE
PETUCTPALMIO U JINLEH3UPOBAHUE ITUX KOMIIAHUMU, NIl 00ECTIEYeHHs TOTO, YTOOBI
UMIIOPTUPYEMBIE YCIIYTH, OKa3blBa€MblC 3THMHM YaCTHBIMH KOMIIAHHUSMH, HE
IPENSATCTBOBAIM OCYILIECTBICHHUIO MPAB YEJIOBEKA U HE HapylLIaJX IPaB YEJIOBEKa
B CTpaHe-TioNydaTesne»’. XOTS 9TO IONOKEHHE M HOCHT MyONMUHBIA XapakTep
MEXAYHApOJIHOIO TYMaHHWTapHOrO IpaBa, 3alIMIIAIOLIETO IpaBa 4YEJIOBEKAa, HO
paBa 4eJIOBEKa, B CBOIO OUYEpE/b, HEPA3PBIBHO CBSI3aHbI C IPABOM HA BO3MEILEHUS
Bpea >KM3HU U 3/I0pPOBbIO, a TAKXKE UMYIIECTBY (PU3MUECKUX U FOPUIAYECKUX JIULI.
Tak Kak OTCYTCTBYIOT HOPMBI MEXIYHApOJHOIO IIpaBa, pETYIUPYIOLIUE
nestenbHocTh UBK, To m I'enepanbHas Accambiies OOH npusbiBaeT cTpaHbl
pEeryJnpoBarb Ha HAIMOHAIBHOM YPOBHE BOIIPOCHI JESITENBHOCTH YaCTHBIX
KOMIITAHMN MO OKa3aHWI0 BOEHHOW IIOMOIIM, OXPAaHHBIX yciayr. UTo B CBOIO
o4epellb, COOTBETCTBYET PEUICHUIO KOJUIM3MOHHOTO BOIPOCAa OTBETCTBEHHOCTH 32
JEJIMKTBI, KOTOPBI BBIPAOOTAaH HAYKOM MEXIYHApOJHOTO YaCTHOrO IpaBa, B
COOTBETCTBUM C MOJIOKEHUSMU KOTOPOW, OCYILECTBISIETCS BBIOOP MEXIY IBYMsI
OCHOBHBIMHA  BAapUWaHTaMHU: [PUMEHEHUWEM IIpaBa  CTPaHbl  COBEPILICHHUS
BPEIOHOCHOTO JEWUCTBUA OO CTpaHbl MOTEPIEBUIETO, T. €. JIUIA, KOTOPOMY ObLI
NPUYUHEH Bpe,uG.

OcymiecTBisis  ACATENBHOCT B OTIEIBHOW CTpaHE, YacTHAas BOEHHAas
KOMITAaHMSI TaM WU MPUYMHSET BPEJ W NOCTPAaBIIEH CTOPOHOW B IMOAABISIOIIEM
OONBIIMHCTBE CIlydyaeB SBIAIOTCS  (puU3Myeckue U IOPUAMYECKUE  JIUIIA,
npuHaaiexanme 3Toil crpaHe. Takum oOpa3om, MOXHO cIenaThb BBIBOJ, YTO

® Micrioth30BaHME HAGMHHUKOB KaK CPENCTBO HAapYLIEHUS IIPAB YEJOBEKA U MPOTHUBOJACHCTBUS OCYILIECTB-
JICHWIO TIpaBa HApPOAOB Ha caMmoolpenesieHue [DIeKTPOHHBIN pecypc] : pe3omonus |'eHepanbHON Ac-
camOnen OOH Ne 62/145 oT 18.12.2007 r. URL: http://daccess-dds-

ny.un.org/doc/UNDOC/GEN/NQ7/472/49/PDF/N0747249.pdf?OpenElement (30.12.2014 r.).
® Borycmasckuit M. M. MexryHapogHOe gacTHOe paBo yueGHuK. M., 2010. C. 392.
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JIETMKTHAsT OTBETCTBEHHOCTh 3a nesaTenbHOocTh UBK Oyner moguuHsThCS MpaBy
CTpaHbl Ha TEPPUTOPUH, KOTOPOH ObLT MPUIMHEH BpeA. Jlymaercs, 4To 3TO BEpHOE
pemenre Bompoca. OmHako (PAKTUYECKH BO3ZHHKAIOT CEPhE3HBIC TPYIHOCTH C
IIPUBJICYEHUEM K TpaKIaHCKO-nmpaBoBoM oTBercTBeHHOCTH UBK. Tak Kkak
CYWIIECTBYIOIIEE MEXAYHAPOJAHOE MPABO HE NPEAOCTABISIET MEXaHU3Mbl IS
MPUHYKJEHUSI KOPIOpalMi K TAKOTO POJia OTBETCTBEHHOCTH, HY’KHO O0OpPaTUThCS K
HAalHOHATBHOMY mpaBy’. UBK JeHcTBys B yCIOBHSX BOCHHBIX KOH(IMKTOB,
CIIOHOW  BHYTPUTOCYJApPCTBEHHOM  OOCTAHOBKM, TMPOSIBICHUNH  MHPOBOTO
TEppPOpU3Ma U B JPYTUX SKCTPAOPAUHAPHBIX YCIOBUAX NPUUYUHSIOT TaM BpPEd OT
CBOEH JeATEeNbHOCTH. M yXOmSIT OT TIpa)kIaHCKOW OTBETCTBEHHOCTH B CHILY
c1a00CTH TOCYIAapCTBEHHOIO armmapara Ha TEPPUTOPUHU, KOTOPOTO CIIOKHIHUCH
JaHHble 00cTOsITeNbcTBA. CamMbiMU UpokuMU nojHoMouusiMu UBK HajeneHsl
3akoHoaaTenbcTBOM CIIIA u BenukoOpuTaHuu, 4Yel JNUYHBIM 3aKOH OHU U
WCIMOJIB3YIOT IIPU OCYLIECTBIEHUHU CBOEU AECATEIBHOCTU. OQHAKO TEOPETUUECKU U
CYIIECTBYET BO3MOKHOCTh, IpuU KOTOpoil ucren Haxomurcs B CHIA w UBK
ABJISICTCS. AMEPUKAHCKAM FOPUIUYECKUM JIMIIOM, HO CyJ HMMEET MOJHOMOYHME HE
paccMaTpuBaTh JI€JIO, €CIM CUHUTAET, YTO €ro pa3pelIecHUE MOXKET HaBPEIUTh
MEXIYHAPOJHBIM  OTHOLICHUAM  WIM  JUIUIOMAaTHYECKHUM  CBS3SM,  4TO
COOTBETCTBYET MHCTUTYTY MEXIYHApOJHOIO YAaCTHOI'O IpaBa, KaK OTOBOpPKa O
nyonuyHoM mopsinke. Ha maHHOM OCHOBaHMU OBUIO CHATO C PACCMOTPEHHUS JEIO
Sarei v. RioTinto, oOBHHSBIIMICS B HAHECEHUH Bpela DKOJOTHUH, BOSHHBIX
MPECTYIUICHUAX U MPECTYIUICHUSAX NPOTUB YEJIOBEYHOCTHM HA OCHOBAHUM IHCHhMA
['0CYIapCTBEHHOTO AemapTaMenTa’. JlyMaeTcs, 4To JUIsl 3allHThl HMYIIECTBEHHBIX
npaB oT jaeiictBuii UBK, HeoOXoauMo co3maTh HaJHAIMOHAIBHBIN Cy/eOHBIN
opraH B pamkax OOH cyn, koTopsiii umen 061 moaHOMOuMs 1o npusiedeHuo UBK
K TPOXJAaHCKO-TIPABOBOM OTBETCTBEHHOCTH. A €CJIM YYUTHIBAThH, YTO 3TO YACTHOE
IOPUANYECKOE JIMIO, TO 3HAYUTEIBHOE HMYIIECTBEHHOE BO3MEIICHHUE BpEa,
BCJICJICTBUE TPUYMHEHUS BpeJa UMeIo Obl OOJIBbIIOE MPEBEHTUBHOE 3HAUCHHE B
chepe coboIeHus paB YeaoBeKa U IOpUIUYecKuX Jull. JlaHHbIe 0COOEHHOCTH U
npoOesibl B TMPAaBOBOM PETYJIMPOBAHUU CIIEYET TaKXKE€ YUYUThIBaTh U TMpU
Bo3MOokHOM co3nannn UBK B poccuiickom mpaBoBom mose. Tem Oosee, 4To
CO3JaHME YAaCTHBIX BOCHHBIX KoMmnaHuhd B Pocculickon Denepanuiv SBISIETCS
PEAMETOM OOCYKICHHUSI COOTBETCTBYIOIIETO 3aKOHOMPOEeKTa B ['ocymapcTBeHHON
Hyme, xotopwiii Obul BHecEH B OkTsa0pe 2014 roma. IlpaBoBoit craryc
nestenpHocTh UBK M HMX  COTpYZHHUKOB SBIIETCA NPEAMETOM CEPBE3IHBIX
nuckyccuil. boiiee Toro, He Bcerma MOXHO pasrpaHuyuTh COTpyaHUKOB UBK u
Ha€MHHUKOB C TOYKM 3pEHHMS MpaBa, 4YTO BbI3BIBAECT OIACEHUS HEKOTOPBIX
MOJUTUKOB M  OOIIECTBEHHBIX  JeATeNie. YUuThiBash  HECOBEPIIEHCTBO
MEXIyHApPOJIHOTO 3aKOHOJaTeNIbcTBA B ATOM cdepe, Poccum cTOMT aKTUBHO

" Cagpsira K. 1. T'pakjaHcKast OTBETCTBEHHOCTH FOPHIMUCCKHX JINI] 33 HAPYIICHAE HOPM MEXTyHAPOJI-
HOTO TYMaHUTApHOTO TpaBa M IpaBa IpaB YEJIOBEKa, COBEPUIEHHBIX 3a pyOexoM (MEXTyHapOJHBIN U
CPaBHUTEJIBHO-TIPABOBOM acrekThl) [DaekTpoHHbId pecype] // Koncynsrantlliroc : cnpas. mpaBoBas cuc-
Tema. DIeKTpoH. maH. M., 2014,

8 Casppira K. I1. Ykas. cou.
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y4acTBOBaTh B OOCYXXJEHUH W pa3pabOTKe peryaupyrommx aesreiabHocts UBK
3aKOHOB Ha MEXyHApPOJHBIX IUIONIa/IKaX, OTCTauBasi COOCTBEHHbIE MHTEPECH B
ATOM 00JIaCTH.

A. 1O. PomanoBa,

cmyoenmka 4 Kypca
Cesepo-Bocmournoeo ¢hedepanvroeco
yuugepcumema um. M. K. Ammocosa

IIpaBoBbIe MPoOe/Ibl B PeryJIMPOBAHUN PEKUMA TEPPUTOPHUIl TPAAUIIHOHHOTO
NMPHUPOIOIIO0JIb30BAHUS KOPEHHBIX MAJT0YMCJIeHHbIX HapoaoB CeBepa, Cudoupu
u JlaabHero Bocroka

B xypHaie Science ObutH OIMyOJUKOBAHBI JaHHBIC MCCICAOBAHUS YUCHBIX
1o o0weMy 3anexeid Heptu u raza B Apkruke. CoriacHO JaHHBIM pe3yibTaTaM, B
paiione CeBepHoro nostoca "xpanutcsa' okosio 30 MpOLEHTOB MHUPOBBIX 3alacoB
ra3za u 13 mpoieHTOB BCceX 3armacoB HEPTH.

[To utoram paboThl, KOTOpas AJIUIACH MATh JIET, yUYE€HbIE HE TOJIBKO OI[CHUIIH
KOJIMYECTBO HEPTH U Ta3a B APKTHUUECKOM IeTb(}e, HO TAaKKe COCTABUIIU KapTy 3a-
JIETaHMs TOJIE3HBIX UCKOIMAEMbIX. ABTOPHI 3aKIIFOUMUIIN, YTO OCHOBHAS YacTh HE(TH
W rasza pacroJiaraercsi B mpuOpexHbIX Bojax "apkruueckux" rocynapcts — CIHIA,
Poccun, Januu, Hopeerun, Ucnmananuu n Kanasuer.

Takxe o COCTOSIHUIO Ha TEeKYLIU roj] K ceBepy ot [lonsipHoro kpyra oOHa-
pPYXeHO 67 KpYIHBIX MECTOPOXKIECHUU HePTH U raza, 49 U3 KOTOPHIX HAXOASATCS B
Poccun, 11 B Kanane, 6 na Ansacke (CIIIA)u 1 B HOpBeFI/II/Il.

B cBsi3u ¢ ony0nmMkoBaHMEM paHee HEU3BECTHBIX JAHHBIX MO 3ajiexkaM Hed-
TH U ra3a B Apkrtuke Poccuiickas ®@enepauus crajia npealpuHUMaTh MEphbl Ha-
MPaBJICHHBIC HA TMOBBIIICHUE YPOBHS HAIIMOHAIBHOTO TOIUIMBHO-IHEPTE€TUYECKOTO
KOMIUIEKCA, MPOBECHUE Te0JOTUUECKUX M3YYEHUU U OCBOCHHS PECYpCHOIO MO-
TEHIIMaJIa YTJIEBOJAOPOIHOTO ChIPhSI.

BONbIIMHCTBO TaKMX MECTOPOXKIACHUN HAXOIATCS HA TEPPUTOPUSIX TPaU-
IIUOHHOTO TPUPOJONOJIH30BAHNS KOPEHHBIX MaJIOYMCIIEHHBIX HapojoB CeBepa
Poccuiickon @enepannm.

B nocnennue aecsATUneTvs ChlpbeBasi COCTaBIIsIONIAs B SKOHOMUKE Poccumn
CTajia IOMUHUPYIOIICH, YTO TMOBJIEKIO JajbHEHIee 000CTPEHUE SKOJOTUIECKUX
mpo0JieM Ha BCel TEPPUTOPUU CTPAHBI.

[IpoGnema 3amuThl TpaBa KOPEHHBIX MAJIOYUCICHHBIX HapojoB Poccuu Ha
TPaJAUIIMOHHOE MIPUPOJIOTIOIBL30BAHNE, B TOM YHUCJIE B 4aCTU 00pa3oBaHus U (HyHK-
LUOHUPOBAHUS TEPPUTOPUN TPATULIIMOHHOTO MPHUPOIONOIB30BAHUS, SABISIETCS OJ1-
HOU M3 BaKHBIX B MHOTOHAIIMOHAJILHOM POCCHICKOM TOCYAapCTBE, TEM 00JIee 4TO

'B ApkrHke cocpenoToueHo okono 30% MHPOBBIX 3aIacoB rasa [DneKTpoHHsIH pecypc] / Poccuiickas
akagemus Hayk. , 2014 // Science. URL : https://www.ras.ru/news/shownews.aspx?id=cff39c43-ef3c-
4a81-aa61-b8eb7aefdelf&print=1 (mara obpamenns: 21.01.2014).
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OHa 3aTparuBaeT cepy MPUPOJOPECYpPCHBIX, B MEPBYIO OYEPEIb 3€MENbHBIX, OT-

HOILICHUN .

B nensix 3amuThl KICKOHHOM cpeibl 0OUTaHUsI, TPAIULIMOHHOTO 00pa3a Ku3-
HU, COXPAHEHUS U Pa3BUTUA CaMOOBITHOW KylbTypbl, 7 mMas 2001 r. ObUT NPUHSAT
®enepanbubiii 3akoH Ne 49-03 «O TeppUTOPHUAX TPATUIMOHHOTO MPUPOAOIOIIb-
30BaHMs KOPEHHBIX MaJIOUMCIeHHbIX HapoaoB Cesepa, Cubupu u [JansHero Boc-
Toka Poccuiickoit @enepanun» (nanee @3 o TTII). Beimenazpanubiii Gpeaepalib-
HBIM 3aKOH 3aKpEIUIsUl MPABOBOM CTATYC TEPPUTOPUM TPATULMOHHOTO MPUPOIO-
nonb3oBanus (nanee TTII) kak 0cob0 OXpaHSEMBIX NPUPOIHBIX TEPPUTOPHI, 00-
Pa30BaHHBIX JJIsI BEICHUS] TPAJUIIUOHHOTO TPUPOIONIOIH30BAHUS U TPAAUIIUOHHO-
ro o0pasza *KU3HU KOPEHHBIMU MajiouuciieHHbIMU Hapojamu Cesepa, Cubupu u
Hansnero Bocroka Poccuiickoit @enepanuu (ct. 1 @3 o TTII). C yueTom ocobeH-
HOCTEH MPaBOBOI0 PEXUMa TEPPUTOPUM TPAAUIIMOHHOTO MPUPOJIONOIb30BAHUS
TaKle TePPUTOPUHU OTHOCHIIUCH K 0CO00 OXpaHAEeMbIM TEppUTOpUIM (erepanbHO-
ro, perHoOHaIBHOTO U MeCTHOTO 3HaueHus (ct. 5 @3 o TTII).

Hcnonp30BaHre NpUPOIHBIX peCypcoB, HaxoAsmmxcst Ha Tepputopusax TTII
paspeliaercs JriaM, OTHOCSIIMMUCS K MaJOUYUCICHHBIM HapoaaM, U OOIIMHAMHU
MaJIOYMCJICHHBIX HAPOJOB M JIMI[aM, HE OTHOCSIIUMCS K MaJOYHMCICHHBIM Hapo-
JlaM, HO MOCTOSTHHO NpoxuBaromuM Ha TTII qis TMYHBIX HYX, €CIU 3TO HE Ha-
pYyILIaeT MPABOBON PEXKUM TEPPUTOPUN TPATUIMOHHOTO MPUPOIOTNOJIb30BAHMUS,
TaK)Ke JOIYyCKAaeTCs HMCIOJIb30BAaHUE OOIIEpaCPOCTPAHEHHBIX IOJE3HBIX HCKO-
naemMbIx a7 TuaHbIX Hy k1 (cT. 13 @3 o TTII). IIpeanpunumarenbekas nesTeinb-
HocTh Ha TTII nomyckaercs, eciiu yka3aHHasi A€ATEIBHOCTh HE HApYIIAET MPaBo-
BOM PEKUM TEPPUTOPUNA TPATULIMOHHOTO MPUPOIOIIOIb30BAHUS

®enepanbHbiM 3aK0HOM OT 28 nekadpst 2013 1. Ne 406-D3 Obuiv BHECEHBI
n3MeHeHus B 3eMenbHbIN Kosieke Poccuiickoit @eneparuu (nanee 3K PD) u B ®30
TTII, B coorBercTBUM ¢ KoTOopbiM TTII uckitoumiam u3 Kareropud oco0O oxpa-
HsieMbIX npupoHbix Tepputopuii. Teneps @3 o TTII otHOCHT X K 0c000 OXpa-
HsteMBbIM TeppuTopusM (ct. 1 @3 o TTII),

Ha XII (ouepennom) muienapHoM 3aceaanuu ['ocynapcreenHoro CoOpanus
(Un TymsH) 27 Hosi6ps 2014 roma B MepBOM UTCHHM MPUHST 3aKOHOMPOEKT «O
BHeceHUU u3MeHeHuil B 3akoH Pecmy6nuku Caxa (Skytus) «O6 oco0o oxpaHse-

MBIX TIPHPOAHBIX Tepputopmsix Pecrry6mmku Caxa (SIKyTrs) (HOBAs peIaKius)» .

?Tpannu A. A. TeppHTOpPHE MPHPOIHOIO MPHPOAOIOIH30BAHMS KOPEHHBIX MATOUYHCICHHBIX HAPOIOB
poccuiickoro Kpaiinero Cesepa (mpo0iemsl u iepcreKTuBbl) : MoHorpadus. M. : UT'TI PAH, 2010.

*Cwm.: Tpauus A. A. Vkas. cou.

*O BHecennn m3MeHennit B MesiepanbHblii 3aK0H «O6 0060 0XPAHAEMBIX TPHPOIHBIX TEPPUTOPUIXY U
OTJeNbHBIE 3aKOHOJATeNbHbIe akThl Poccuiickoit Dexepanun : genep. 3akoHoM oT 28 nexadps 2013 r.
Ne 406-®3 // C3 PD. 2013. Ne 52 (wacts I). Ct. 6971.

>06 0c060 OXpaHsSEeMBIX MPHPOIHBIX TEPPHTOPHSX : (exep. 3akoH or 14.03.1995 Ne 33-®3 : pex. ot
12.03.2014 // C3 P®. 1995. Ne 12. Cr. 1024.

°B nepBoM uTEHHH NPHHAT 3aKOHOHPOEKT «O BHECEHMH M3MeHeHuil B 3akoH Pecry6muku Caxa (SIky-
THs) “O06 0c000 OXpaHAEMBIX IPUPOTHBIX TeppuTOopuax Pecrybmmku Caxa (SkyTus)” (HOBasi peIaKIins)»
[ TIpecc-ciry:x6a Wn Tymana. URL : http://iltumen.ru/node/13532 (mata obparenus: 17.01.2014).

205



paxpgaHckoe NpaBo, rpaxAaHCKMK npouecc, TpyaoBoe NpaBo,
cemMenWHoe NpaBo, IKONOrMYecKoe NpaBo, NPOKYPOPCKUN HAA30p

Heo6xoquMo Takke OTMETHUTh, YTO B COOTBETCTBUH C 4.3 cT. 2 P33 «O0
0Cc000 OXpaHsAEMbIX NPUPOIHBIX TEPPUTOPUSIX» 3aKOHAMU CYOBEKTOB Poccuiickoi
@denepad MOTYT YCTaHABIMBATHCS M MHBIE KATETOPUU 0CO0O OXPaHSAEMbIX MPH-
POJIHBIX TEPPUTOPUI PETMOHAIBHOIO W MECTHOTO 3HayeHus. 3akoH PecnyOnuku
Caxa (Sxytus) «O0 0ocobo oxpaHseMBIX MPUPOIHBIX Tepputopusx PecrmyOmuku
Caxa (SAxyTtus)».

B cBs13u ¢ BbIIEyKa3aHHBIMU U3MEHEHUS 3aKOHOJATEIbCTBA U3MEHUJICATIPA-
BoBou cratyc TTII.

Bo-niepBbix, B coorBeTcTBUM € M. 5 cT. 27 3K P® 3emenbHble y4acTKH B
npenesnax 0co00 OXpaHsEMbIX MPUPOIHBIX TEPPUTOPHUIX OTPAHUYUBAIUCH B 000-
pOTE — HE MPEAOCTABISIIUCH B YACTHYIO COOCTBEHHOCTh. Ternepb 3TO OrpaHueHUe
CHSITO' .

Bo-BTOpBIX, OCTaeTcsd HEONPEAETICHHBIM K KaKOW KaTeropuu ocobo oxpa-
HaeMbIX TeppuTopuil otHOcsTCs 3emin TTII. 3K PO k 3eMiisiMm 0c000 oxXpaHsieMbIX
TEPPUTOPHUI OTHOCUT 3eMJIH: 1) 0cO00 OXpaHSIEMBIX MPUPOJIHBIX TEPPUTOPHIL; 2)
MPUPOJOOXPAHHOIO HA3HAYEHUS; 3) PEKPEalMOHHOTO0 Ha3HA4YeHHUs; 4) MUCTOPHUKO-
KyJbTYPHOTO Ha3HayeHUs; 5) 0co00 1eHHbie 3emiid. K kakoil u3 mepeuncieHHbIX
Kareropuit 0cobo oxpansembix Tepputopuid oTHocsTcs 3emin TTII 3K PD we pac-
KpBIBAET.

B-TpeTpux, TpyIHOCTH BO3HUKAIOT IIPU PELIEHUHA BOIPOCA O NMPUBATU3ALINU
3emenb TTII, T. k. cormacHo m. 5 cT. 58 @3 «O06 oxpaHe OKpyKawoIIel cpeab»
3eMJIM B TPAHUIAX TEPPUTOPHI, HA KOTOPBIX PACIIOIIOKEHBI TPUPOIHBIE OOBEKTHI,
UMEIOIINEe 0c000€e MPUPOAOOXPAHHOE, HAYUHOE, UCTOPUKO-KYJIbTYpHOE, ICTETUYE-
CKO€, PEKpEallMOHHOE, O37J0POBUTEIIBHOE U MHOE LICHHOE 3HAYEHUE U HaXOIALIHE-
Cs IO 0C060iT OXPaHO#, HE MOUIKAT MPHBATH3ALNNA".

B uerBepThIX, IpHU MEpEeBOAE 3e€MeNb 0CO00 OXPAHSIEMBIX TEPPUTOPUNA U
00BEKTOB WJI 3€MEJIbHBIX YYaCTKOB B COCTAaBE TAKHX 3€MEJb B IPYTYIO KATET OPHUIO
OCYILECTBIISIETCA NPU HAWYMUA TOJIOKUTEIBHBIX 3aKIIOYEHUN TOCYIApCTBEHHOU
AKOJIOTUYECKON HKCIEPTU3bl U MHBIX YCTAHOBJICHHBIX (eIepalbHBIMU 3aKOHAMU
AKCIIEPTU3 B COOTBETCTBHHM C 3aKOHOAATeNbcTBOM Poccuiickoit denepanuu 06 ox-
paHe OKPYKAIOLIEH Cpepl B ClIydae, €CIIM UX UCIIOIb30BaHUE T10 LIEJIEBOMY Ha3Ha-
YEHHUIO BBHUJY YTpaThl UMH OCOOOT0 HPUPOJOOXPAHHOTO, HAYYHOTO, UCTOPHUKO-
KYJBTYPHOTO, 3CTETUYECKOT0, PEKPEALMOHHOI0, 03J0POBUTEIBHOTO U UHOTO OCO-
00 11eHHOTO 3HAa4YeHUST HEBO3MOXKHO (cT. 10 @3 «O mepeBojie 3eMenb W 3eMelb-
HBIX y9aCTKOB 3 OJHOI KATETOPHH B APYTYIO»)’.

D3 «O06 PKOTOTUYECKOMN IKCIEPTU3E» K 00BEKTaM IKOJIOTUUECKON dKCHEp-
TU3bl OTHOCUT NPOEKTHYIO JOKYMEHTAIMI0 OOBEKTOB, CTPOUTEIHCTBO, PEKOHCT-
PYKLHMIO KOTOPBIX MPEANOIaraeTcsi OCylIeCTBISITh Ha 3eMJIIX 0CO00 OXpaHsSEeMbIX

" 3emenbHEIi KoeKe Poccuiickoii Mexeparmu ot 25.10.2001 Ne 136-D3 : pex. ot 21.07.2014 // C3 P.
2001. Ne 44. Cr. 4147.

806 oxpane okpyskaroreii cpexst : penep. 3akon ot 10.01.2002 Ne 7-®3 : pex. ot 12.03.2014 // C3 Pd.
2002. Ne 2. Cr. 133.

°0 mepeBoze 3eMenb HIM 3eMENBHBIX YYaCTKOB M3 OJHOH KATErOpPHH B APYIYIO : (peep. 3aKOH OT
21.12.2004 Ne 172-®3 : pen. ot 07.06.2013 // C3 P®. 2004. Ne 52 (wacts 1). Ct. 5276.
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NPHUPOJIHBIX Tepputopuit (ct. 11, 12) 1O.Kp0Me TOTr0, IMPOBEICHUE IKCHEPTHU3BI
npeaycMoTpeHo cT. 49 I'pagoctpoutenbHoro kojekca PD, B COOTBETCTBUM C KO-
TOPOM MPOEKTHASI JOKYMEHTALUS U PE3YJbTATOB MHKECHEPHBIX M3BICKAHUM, TOCY-
JIAPCTBEHHAs! AKOJIOTMYECKAs] AKCHEPTU3a MPOCKTHON JOKYMEHTAIlMU OOBEKTOB,
CTPOUTEIBCTBO, PEKOHCTPYKLHIO KOTOPBIX MPEANOJIATaeTC OCYLIECTBIATh B HC-
KJIFOYMTENIbHOM d3KOHOMUUYeCcKOoU 30He Poccuiickon denepanny, Ha KOHTUHEHTAJIb-
HoM 1menbde Poccuiickoit denepalii, BO BHYTPEHHUX MOPCKHUX BOJaX, B TEPpH-
TopuaiibHoM Mope Poccuiickoit denepanuu, Ha 3eMIsIX 0C000 OXpaHsSEMbIX MPHU-
POIIHBIX TEPPUTOPHUN, HA balikanbCKOW MPUPOIHON TEPPUTOPHUM TOIJIEKAT IKC-
neptuze. CrenoBareiabHO, MPOEKTHAS JOKYMEHTAIUs 00BEKTOB, CTPOUTEIHCTBO,
PEKOHCTPYKIMSI KOTOPBIX MPEAIOIaraercsi ocyuecTsiATh Ha 3eMisix TTII, He oT-
HECEHBI K 00BEKTaM 3KcnepTI/I3m11

Takum oOpaszom, npaBoBoil ctatyc 3emenb TTII kak 0cobo oxpaHsemoit
TEPPUTOPUH HE UMEET ONPEACIECHHOCTH. B 1ensx coXpaHeHus: MPaBOBOTO CTATyca
TEPPUTOPUIN TPATUIIMOHHOTO MPUPOAOINOIL30BaHUS KaKk 0C000 OXpaHseMOU Tep-
PUTOPHUH MPEIJIAracM:

1) momostHUTH 1. 2 cT. 94 3K PO mm. 6, B KOTOPOI 3aKPENUTh 36MITH TEPPU-
TOPUH TPAAUIIMOHHOTO MPHUPOIONOJIH30BAHUS KaK KaTEropuio — 0co00 oXpaHsie-
Mble Tepputopud. JInOo MOMOTHUTS 1. 2 ¢T. 94 1. 6 TeppUTOPUH TPAAUIUOHHOTO
IIPUPOAOTIOJIB30BAHUS.

2)BcT. 11 1 12 @3 «OO6 3KOJOrHUYECKON IKCIEPTH3E» CIIOBa «0c000 OXpa-
HSEMBIX MPUPOJIHBIX TEPPUTOPUI» 3aMEHUTH HA CIIOBA IIPUPOJHO-3AMIOBEIHOIO
dbonma.

[Tox mpupoHO-3an0BeAHBIM (DOHAOM TMOJIPA3YMEBAETCS COBOKYITHOCTH Ka-
TEropuil 0cO000 OXpaHSEMBIX MPUPOAHBIX TEPPUTOPUM U OOBEKTOB B Mpejesax
rpanull P®, BKIIFOYEHHBIX WM MOJJICKAIMNX BKIOYEHHUIO B TOCYJAPCTBEHHbBIN Ka-
JaCTp 0CO00 OXPaHSIEMBIX MPUPOAHBIX TEPPUTOPUM U OOBEKTOB.

Takum 00pa3om, 1o 0coOyI0 OXpaHy OT HETaTUBHOM XO3SUCTBEHHOU jes-
TELHOCTU OYIyT B3SITHI BCE 3€MJIM, OTHECEHHBIE K 0CO00 OXpaHsSEeMbIM, B TOM
YUCie TEPPUTOPUU TPAJUIIMOHHOTO MPUPOONOJIb30BAHUS, U Pealn3oBaHbl 4. 1
cT. 9 Konctutynuu Poccuiickoii @enepauun u ctatbd 58 «Mepbl 0XpaHbl MpHU-

. 1213
poaHBIX 00bEKTOB» D3 «O0 0xpaHe OKpYKAIOLIEH CPEIbI»

06 skonornueckoii skcnepruse : deaep. 3akoH ot 23.11.1995 Ne 174-®3 : pen. ot 28.06.2014 // C3
P®. 1995. Ne 48. Cr. 4556.

" I'pamocrponTensHsiii kogeke Poccuiickoit ®exeparmn ot 29.12.2004 Ne 190-D3 : pex. ot 22.10.2014 //
C3 P®. 2005. Ne 1 (gacts 1). Cr. 16.

"2 Koncruryuus Poccniickoii Deaepaiuy, MpHHSTas BCEHAPOIHBIM TojocosanneM 12.12.1993 (¢ yuerom
TIOIIPAaBOK, BHECEHHBIX 3akoHamu P® o monpaskax k Koncrurymuu P® or 30.12.2008 Ne 6-OK3, ot
30.12.2008 Ne 7-®K3, ot 05.02.2014 Ne 2-®K3, or 21.07.2014 Ne 11-®K3) // C3 PdD. 2014. Ne 31.
Cr. 4398.

306 oxpaHe okpyxkarorieii cpemsl : hexep. 3akon ot 10.01.2002 Ne 7-®3 : pex. ot 12.03.2014 // C3 PD.
2002. Ne 2. Ct. 133.
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3. A. PomaHoBa,

cmydenmxka 4 Kypca
UpIOU () PIIA
Munrocma PD

IIpaBoBasi npupoa 10roBopa o NpeI0CTABJIEHUH MAPKOBOYHOT0 MeCTA

B Hacrosmiee BpeMsl Ha IPAKTUKE CYIIECTBYIOTCIIOPBIOTHOCUTENBHO IIPABO-
BOT'0 peXXuMa MapKOBOYHOI'O MECTa KaK 0OBEKTa IPaKIAaHCKUX MPABOOTHOLIEHUI
Y IPaBOBOM MPUPOJIBI IOTOBOPOB 00 OKA3aHHUH YCIYT aBTOCTOSIHOK.

B IIpaBunax oka3aHus yCiIyr aBTOCTOSIHOK, YTBEPKAEHHBIX [locTaHOBIICHU-
eM [IpaBurensctBa PO (nanee no texcty — IlpaBuna), moa aBTOCTOSHKOW MOHUMA-
eTCs 37JaHue, COOPYKEHHE (YacTh 3[aHUs1, COOPYKEHUS) WU ClIEHUATIbHAS OTKPBI-
Tasg IUIOLIAJKA, IPEIHA3HAYEHHbIE JUIsI XPAaHEHUS aBTOMOTOTPAHCIIOPTHBIX
cpencts’.

[TpaBuiia coneprkat pssl 00A3aTeIbHBIX YCIOBUMA TaKUX JI0TOBOPOB:

B) Jara 3aKJIIOYEHUS JOr0OBOpa, CPOK XPAHEHHS aBTOMOTOTPAHCIIOPTHOIO
cpeacTtBa. B noroBope MOryT ObITh TakKe MPEAYCMOTPEHBI CPOKHU OTIEIbHBIX 3Ta-
OB OKa3aHMsl yCIIyT (IPOMEXKYTOUHBIE CPOKH);

1) MapKa, MOJIeJIb U FOCYJapCTBEHHBIN PEruCTPAallMOHHBIN 3HaK aBTOMOTO-
TPAHCIIOPTHOTO CPEACTBA, IPUHUMAEMOI'0 Ha XPAaHEHHUE,

€) LIeHa aBTOMOTOTPAHCIIOPTHOIO CPEJICTBA, OINpeAeIiieMas Mo COTrJIalleHUIO
CTOPOH,;

) YCJIOBHS XpaHEHHUs aBTOMOTOTPAHCIIOPTHOTO CPEACTBA;

3) MOPSIJIOK MPUEMA U BbIIa4YM aBTOMOTOTPAHCIIOPTHOTO CPE/ICTBA.

Hcxons U3 TaHHOTO OINPENENEHUs M YKA3aHHBIX YCJIOBUN, MOXKHO CIEJATh
BBIBOJI, YTO 3aKOHOJATEIh KBAIM(DUIIMPOBAJ JaHHbIE TPABOOTHOIIEHUS KaK JIOro-
BOp XpaHeHUs. Takoe MOHNMAHUE SABIIAETCSI COMHUTEIBHBIM.

Jnsa paspemieHust KOJUIM3UM MO IMOBOAY IPAaBOBOM IPUPOABI OTHOLIECHUU,
BO3HHUKAIOIIMX U3 JIOTOBOpPA O MPEAOCTaBICHUN MapKOBOYHOIO MecTa, 00paTumcs
K Cy/1cOHOM TIPaKTHUKE.

OpHu cyabl NPHU3HAIOT MCCIEIYEMBIEOTHOLIEHHUS JOTOBOPOM XpaHEHUs,
yYKa3aB IIpX 3TOM, YTO KBUTAHLIMM C UHAUBHIYAJIbHBIM HOMEPOM Ja)Xe MPU OTCYT-
CTBUM HWHIWBUAYAIU3UPYIOLIMX IPU3HAKOB AaBTOMOTOTPAHCIIOPTHOTO CpPENCTBA
BIIOJIHE JIOCTATOYHO JJISI 3aKJIFOUEHHMS] JOTOBOpPA XPAHEHHUs], 4 TAKKE NMPUMEHEHUS
MOCIIEACTBHIA B Clly4ae HeHA/IEKAIIEr0 HCITOMHEHNS 00S3aTeIbCTB XPAHSHHS-.

B npotuBOBeC nepBoi MO3UIUMU CYLIECTBYIOT APYTHUE MOAXOAbl K KBaIU(U-
KAIlM¥ TaKOTO poJa OTHOILLICHH.

Tak, B O030pe cyne0HOM NPaKTUKH 10 TPaKJAHCKUM JiesiaM 3a 1 mosyroaue
2014 rona OTHOLIEHHS] CTOPOH MO MPENOCTABICHUIO TUIATHBIX YCIYT IJIMTEIbHOU

'paBuma oka3aHms yCIyr aBTOCTOSHOK : mocTaHOBjieHue IIpaButensctBa PO ot 17 mostGps 2001 r.
Ne 795 [Onexrponnsiii pecypc] // CIIC «Koncyasrantllmocy.

? AIIeUIILEOHHOE OTIpesienieHre BopoHesKkckoro obmactHoro cyma ot 21 aerycra 2014 r. Ne 33-4315.
[DnexTponnsiii pecypce] // CIIC «KoncynbrantlLimtocy.
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MapKOBKH, 3aKIIOYAIONIINECS B MPEJOCTABICHUH BIAJCNbIy aBTOMOOWIS BO Bpe-
MEHHO€ I0JIb30BAHHE 3a IJIaTy CHEUUAIbHO 00YCTPOCHHOIO MAapKOBOYHOIO MECTa
JUUISL OPTaHU30BAaHHOW CTOSIHKH TPAHCIIOPTHOT'O CPEJICTBA, HE ABJISIOTCA JOTOBOPOM
XPaHEHUS, MPU YCIOBUU OTCYTCTBHS CBEICHHUN WHAWUBHAYAIU3UPYIOIIUX aBTOMO-
OWib, BbIJIaBa€MbIX BIIAJIEIbIIAMU HapKOBKI/IS. B nmannom caydae Komterusa no
IPAXKIAHCKUM JIeJIaM MPU3Hajla 3TH OTHOLIEHUS ApECHIHBIMH.

B npyrom citydae cyq npu3Hall OTHOUIEHUS IO OKA3aHUIO YCIYT aBTOCTOSH-
KM apEHJHBIMU, ONIEPUPYS MPU ITOM YCTABHBIMU LEIAMHU U BUJAMHU AECATEIbHOCTU
OpraHu3alry, KOTOpas CIENHAIN3UPOBAHHO 3aHUMAETCS MPENOCTABICHUEM JIaH-
HbIX ycayr. B OmnpeneneHnn cyja yKas3blBaloCh, YTO MPEIOCTABICHUE MECTa Ha
MAapKOBKE OCYIIECTBIILIOCH 32 IUIaTy 0e3 00s3aTeNbCTB M0 XPAHEHUIO TPAHCIIOPT-
HBIX CpeI[CTB4.

WNubie cyapl, npu3HaBas OTHOLICHUS apCHIHBIMHU, apTYMEHTHUPYIOT 3TO Ha-
JUYUEM JIOTOBOPA MEXKIY CTOPOHAMH, B COOTBETCTBUU C KOTOPBIMU MCTEIl 00s13a7-
Cs OKa3bIBaTh OTBETUMKY YCIYTM MO OPraHU3alMU KPYTIIOCYTOYHOIO MPENOCTaB-
JICHUSI HE3aKPEIUJICHHBIX MAPKOBOYHBIX MECT JJISI TPAHCIIOPTHOI'O CPEACTBA HA OT-
KPBITOW CTOSIHKE, a OTBETUHK - OIUIAYMBATH OKA3aHHBIE UCTIIOM YCIYTH B YCTAHOB-
JIEHHOM JIOTOBOPOM HOpHI[KCS.

Takxe MpencTaBiIeTCd UHTEPECHBIM €IlIe OJHA MO3ULMs CyAoB. B nmaHHOM
CJIydae CyIbl TPAKTYIOT, YTO €CJIM 110 aKTy IpUEMaA-IIEPENAayu HE IepenacTes Ka-
Koe-11M00 MMYIIECTBO (KakK JBMXKUMOE, TaK M HEABM)KHMOE), TO TaKOW JOTOBOP
clenyeT KBaTU(PUIIMPOBATh KaK BO3ME3IHOE OKa3aHWe YCIYT U MPUMEHSTH O0IIHe
MOJIOKEHUST 00 OKa3aHWM YCIyr. B TakoM ciy4yae BHECEHHE OTBETYMKOM ILIATHI
06yCIIOBIICHO (haKTHIECKHM HCIOIb30BAHAEM MECTa Ha ABTOCTOSHKE .

Takum 00pa3zoM, aHANIM3UPYs MPABONPUMEHUTEIBHYIO MPAKTUKY, CIETyeT
cAenaTh BbIBOJ 00 OTCYTCTBUHU €AMHOTO MOJXO0JAaK KBAIM(UKAIIUU OTHOUIEHUN TIO
OKa3aHUIO YCIYT aBTOCTOAHOK. Cyibl MPUHUMAIOT PEIICHUS, PYKOBOJCTBYSCH pa3-
HBIMHM KPUTEPHUSIMHU: LI€JIb 3aKJIFOUEHUS JOTOBOPA, CPOKU, HAJTMUUE aKTOB O COCTOSI-
HUU aBTOMOOWISI O TepeAadyd WM MOCTAaHOBKH €ro Ha MapKOBOYHOE MECTO, a
TAK)K€ YCTABHBIC LM U BUbI JACATEIBHOCTH, KOTOPBIMU 3aHUMAETCS OKa3bIBAKO-
1as yCIIyrd OpraHu3aLus.

Hymaercs, uto 6osee 000CHOBAHHOM TPENCTABIACTCS MO3UIIMS, COTJIACHO
KOTOPOH JaHHBIC TTPABOOTHOIICHHS KBATHM(PHUITUPYIOTCS Kak apeHaHbie. Ha ocHo-
Baxnyu mosoxernii K PO’ 06 apeHje, 10roBopo NpeAOCTABICHUN MTAPKOBOYHOI'O

3 0630p cyaeGHOI PAKTHKH 110 TPAKIAHCKHM Ie1am 3a | monyroxue 2014 rofa : yTB. OCTaHOBICHHEM
[Ipesugnyma Kypranckoro obnactHoro cyzaa ot 07 urons 2014 roga. [Dnexrponusiit pecypce] // CIIC
«KoncynpranTlIinrocy.

* ATleUSIIOHHOE onpefeseHne MoCKoBCKoro o6aactHoro cyna ot 19 mromst 2013 1. mo ey Ne33-2258
[Dnextponnsiii pecypce] // CIIC «KoncynbrantlLirocy.

> [loCTaHOBJIEHHE [EBATOTO ApOMTPAKHOrO AMe/UIAIMOHHOrO cyxa ot 10 Hosbps 2014 . Ne 09am-
42150/2014 [Dnextponnsiii pecypc] // CIIC «Koncysbrantlnrocy.

®[Tocranosenue YETRIPHAIATOTO apOUTPAKHOTO aleJUIAIMOHHOTO cyaa oT 21 saBaps 2014 1. o gery
Ne A66-7863/2013 [Dnekrponnsiii pecypc] // CIIC «KoncynsrantlLmocy.

" I'paxmanckuii koxeke Poceniickoit @eneparmn. Yacts Bropast ot 26.01.1996 Ne 15-®3 // C3 PD. 1996.
Ne 5. Cr. 410.
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MeCTa MOXET OBITh KBAM(PHUIIMPOBAH KaK JOTOBOP apeH/Ibl, B TOM YHUCJIETO Clie-
JQYIOIIUM KPUTEPHUSM:

— TI0 JIOTOBOPY MPOUCXOAUT (haKTHUECKas Tepeaada MMYIECTBa B MOJIb30-
BAHWE Y WHOTJA BJIAJCHUEIS HAX0XKAEHNS aBTOMOTOTPAHCIOPTHOTO CPEACTBA HA
MMapKOBOYHOM MecCTe. ApPEHJI0AaTeIh MOXKET KOHTPOJIUPOBATh CAAHHOE B apeHAy
UMYIIIECTBO B CHITY €r0 HaXOXKJIECHUSI B MECTE MapKOBKHU (KakK MPaBWIO, Y BhE3/la U
BbI€3/1a PACIIOJIaraloTCs TaK Ha3bIBaeMble 000PYI0BAHHBIC OYAKHN);

— MPABOBOM IEIBIO JOTOBOPA SIBJISICTCS W3BJICUCHUE TOJIE3HBIX CBOMCTB aB-
TOCTOSTHKHM (ITApKOBOYHOTO MECTa), a HEe 0O0EeCIeUeHHUE COXPAHHOCTH aBTOMOTO-
TPAHCIIOPTHOTO CPEJ/ICTBA;

— MapKOBOYHOE MECTO KaK 0OBEKT MOoANaAacT MOJ MPU3HAKH 00BEKTa apeH-
nbl. OHO ABJISIETCA HEABMKUMOM, HEMOTpeOsieMo Belbto. [Ipu 3TOM, OHO MOKET
OBITh KaK 4acThlO 3€MEJIbHOT0 y4acTKa, TaK U CHEIUAIbHO 000pYJOBaHHOW IIO-
IIAJIKOM JJIs1 COOTBETCTBYIOIIECH LM UCHOJIb30BaHus. B TO ke BpeMsi OHO UMeeT
CBOM MHAWBHAYAJIBHO-ONPEACICHHBIC MTPU3HAKU. B 4aCcTHOCTH, HATM4YME TEXHUYE-
CKOT'O MacropTa, a, B CIy4ae, €CJIM 3TO 3€MEINIbHBIN YYaCTOK, — HAJIMUKE KaaacTpo-
BOI'0 HOMEpA.

Hcxonsa u3 mpoBEAEHHOTO aHAlIW3a, CIENYET CHENaTh BBIBOJ, YTO JAHHBIE
IIPaBOOTHOIIICHUS JIOJDKHBI KBadudHIMpoBaThesa Kak apeHga. CoOTBETCTBEHHO,
IPUA 3aKJIIOYEHUH JIOTOBOpPA O MPEAOCTABICHUM MApKOBOYHOTO MECTA BO3HUKAIOT
npaBa U 0053aHHOCTH, BBITEKAIOIINE U3 aPCHIHBIX OTHOIIICHUH.

P. A. PoraHoB,

cmydenm 5 Kypca

FOpuouuecrkozo uncmumyma
Braoumupckoeo cocyoapcmeennozo
YVHUBepcumema

um. A. I'. u H. I. Cmonemosvix

AKTyaJIbHbI€ BOIIPOCHI COOTHOLICHUSI MOHATUI CEKPETHOI0 NIPOM3BOACTBA U
HH(pOpMALMU, COCTABJIAIONLICH KOMMEPYECKY0 TAHY, BOSHUKIIUE B CBA3M €
BCTyIUIeHHeM B cuity @enepanbHoro 3akona ot 12.03.2014 Ne 35-@3

[IpaBOBOM MHCTUTYT KOMMEPUYECKOW TAWHBI SIBISETCS HEOTHEMIIEMBIM aTPHU-
OyTOM PBIHOYHOW 3KOHOMHKH. B mpoliecce oCyIecTBICHUS MPEANPUHUMATEIb-
CKOW JIeATeTbHOCTH HaKaruIMBAaeTCsl OOJIbIIOE KOJUYECTBO PA3HOOOpa3HON WH-
dbopmaru, UMEIOIEH BaXKHOE 3HAaYEHUE JJI YCIICITHOTO pa3BuTus OusHeca. B co-
BPEMEHHBIX YCIOBHUSX WH(GOPMAIIMOHHOTO OO0IecTBa MH(popmalus mpuoodperaer
3HAUYCHHUE BaKHEHIIEro pecypca, 6€3 KOTOpOro HEMBICIUMO HOpMajbHOE (yHK-
[IMOHUPOBAHKE HU OTICIHHOTO MPEANPUHUMATENIS, HU 00IIEeCTBAa U TOCY/IapCTBa B
1esoM. boiee Toro, ¢ pa3BUTHEM U COBEPIICHCTBOBAHHEM MH(OPMAIIMOHHBIX TEX-
HOJIOTHH, I/IH(I)O?MaHI/IH npUOOpETACT XapaKTep OJHOTO M3 BAKHEUITUX BUIOB TO-
Bapa Ha peiHKe . EcrecTBeHHO, nMIl0, 00amaromiee Takoro poaa uHpopmaruen,

' Musepcknii A. A. 3ammra naGOpMALUK: TPOBIEMBI TCOPHH U TpakThKH. M., 1996. C. 8.
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CTPEMUTCSI COXPAaHUTh Ty WH(GOPMALIMIO 32 COOOM, MPEOTBPATUTH €€ MOTyUCHHE
TPETBUMM JINLIAMH, IIOCKOJIBKY BO MHOTHX CIIy4asX TaKO€ ITOJYyYEHHE MOKET
UMETh MPOCTO KaTacTpopuiecKkue mocaeaACTBU sl Ou3Heca. B coBpeMeHHBIX yc-
JOBHSIX KECTKOW KOHKYPEHTHOUM OOphOBI MpaBOBasl 3allliTa pa3jiMdHOTO pojia WH-
dbopmaruu HeoOXOoaMMa AJisl YCTICITHOTO Pa3BUTHUS MPEANPUHUMATENIbCTBA U CTa-
HOBJICHUS TOJTMHHO PBHIHOYHON 3KOHOMHKH, OCHOBAaHHOW Ha CBOOOIHONW KOHKY-
PEHLINH.

B TedyeHue nmpoaoKUTENIBHOIO BPEMEHM MHCTUTYT KOMMEPYECKOM TaWHbI
OBLJI HEM3BECTEH OTEYECTBEHHOMY 3aKOHOAATENIbCTBY, B MIPABOBOM I10JIE OTCYTCT-
BOBAJIM HOPMATUBHO-TIPABOBBIE AKThI. DTO BIOJIHE NOHITHO: B YCIOBHUSAX OTCYTCT-
BUSI KOHKYPEHIIMH, TIOJHOTO OrOCYAApCTBICHUS 3KOHOMHUKHU MPOCTO HE OBLIO He-
00XOAMMOCTH B MOJOOHBIX TPABOBBIX HHCTUTYTAaX.

B pesynbrare mpomsomenmmx B Poccum B mociieqHHE 1Ba NECATUIIETHUS
(byHIaMEHTAIbHBIX U3MEHEHUI B 00JJACTU 3KOHOMHYECKUX OTHOLIEHUH B MOJHOM
Mepe BcTasl Bompoc 00 3 (HEeKTUBHON 3alIUTe KOMMEPUYECKUMHU OpTraHU3alUsIMU B
HOBOI1 0OCTaHOBKE CBOMX YAaCTHBIX HUHTEPECOB B 00JIaCTH KOMMEPUYECKOM TailHBI.

Hcropus mpaBoBOM perjlaMEHTAI[MM BOIPOCAa KOMMEPUYECKOM TaWHBI B CO-
BpemMeHHOUW Poccum Hawanack ¢ BenenueM B 1995 roay wactu nepsou ['paxian-
ckoro konaekca Poccuiickoit ®deneparuu (nanee ['K PD), rne B 139 cratbe pac-
CMaTPHUBAIKNCh BOMPOCHI CIY:KEOHOM M KOMMepuecKod TailHbel. Hacrosuum mpo-
PBIBOM B BOIIPOCE PETYJIMPOBAHUS MPOOIEMBI KOMMEPUYECKOUN TaillHbI CTAJIO MPUHS-
tue ®3 ot 29.07.2004 1. Ne 98-D3 «O xommepueckoil TaiiHe». 3aKOH MOIYUIHIICS
JIOBOJIBHO KOMITAKTHBIM — Bcero 16 crarei. beuin onpeneneHsl U 3aKperieHbl 3a-
KOHOJATEJIbHO OTHOUIEHUS, CBSI3aHHbIE C OTHECEHWEM MH(pOpPMaLMM K KOMMepYe-
CKOU TaliHe, mepeaaueil Takoil nHpopMairu, oXpaHoi ee KOH(PUICHIINATHLHOCTH B
nensx obecrieueHus: OajmaHca MUHTEpPECOB oOsagaTeneil nHopManuu, CoOCTaBiIsIo-
el KOMMEPUYECKYIO TallHy, U APYTMX YYACTHHKOB PETYJIUPYEMBIX OTHOLICHUH, B
TOM YHCJI€ TOCYIapCTBA, HA PHIHKE TOBApOB, padOT, YCIYT U NPEeayNpeKICHUS He-
100pPOCOBECTHOM KOHKYPEHIIUH, a TAKXKE ONPEIETICHUE CBEICHUI, KOTOPbIE HE MO-
T'yT COCTABJISITh KOMMEPUYECKYIO TaliHY.

1 saBapsa 2008 roga Bcrynuina B cunny 4 yacte 'K P®, perynupyromnias Bo-
MIPOCHI MHTEJUICKTYaIbHOM COOCTBEHHOCTH, B CBSI3M C OTHM IOJIOKCHUS cTaThu 139
I'K P® yrpatunu cuimy. BMecTo OTIeIbHOM cTaThU 3aKOHOJaTelieM Obljla BBEACHA
rnaBa 75 «lIpaBo Ha cexpeT Mpou3BOACTBA (HOY-Xay)», KOTOpas yperyjaupoBaiia
MOHSATHE CEKPETa MPOU3BOJICTBA, CPOK AECHCTBHS HCKIIOUNUTEIIBHOTO ITPaBa Ha CEK-
pET MPOU3BOJACTBA, OTBETCTBEHHOCTh 3a HAPYLIEHUE MCKIIFOUUTEIBHOTO MpaBa Ha
CEKPET MPOU3BOJICTBA.

JleicTByro1Me HOPMATUBHO-TIpaBOBbIE aKkThl, a UMeHHO ['K PD u @3 «O
KOMMepueckol TaiiHe» 10 2014 rona dpakTuyecku mpeajiaraid y4acTHUKaM Ipax-
JIAaHCKOTO0 000pOoTa pemniaTh NPOCTYIO 3amady mnpo ToxaectBo. Tak 'K PO ne 3a-
KPEIUISil OHATHUS «MH(MOpPMaIIHs, COCTABISAIONIAs KOMMEPUECKYIO TallHy», HO 3aTO
IPUPABHSI, «CEKPEThl MPOU3BOJACTBAY K «HOY-Xay». B (denepanbHom ke 3akoHe
«O KomMmepuecKoi TaliHe» BOOOILIE He ObUIO YIOMHHAHUS O «HOY-Xay», 3aTO IO-
HATUA «MHGOPMALIMS, COCTABISAIONIAss KOMMEPUYECKYIO TallHY» U «CEKPEThI MPOU3-
BOJICTBa» OMNpPEIEISUINCh KaK CHHOHUMBIL. B 000uX ciyyasi BBIBOJ O TOXKJECTBEH-
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HOCTH JI€JaJICsl UCXOJs M3 TOTO, YTO OJUH M3 TEPMHUHOB YKa3bIBAJICA B CKOOKAx
BCJIC] 3a APYTHM, TO €CTh CEKpPET MPOM3BOACTBA (HOy-Xay) B . 12. 4. 1 cT. 1225
4. 1. c1. 1465 'K P®, a nadopmanus, cocTapisiomas KOMMEPUECKYIO TalHY (CeK-
peT mpom3BojicTBa) B 1. 2 ¢T. 3 ®3 «O xoMmMmepueckor TaiHey. Mcxoas u3 BoIe-
YKa3aHHOT'0, KaK Ka3aJloCh, 0OOCHOBAHHO JI€JAJICS BBIBOJ O TOK/IECTBEHHOCTH IO-
HATHNA: CEKPET MPOMU3BOJACTBA €CTh HOY-Xay U €CTh MH(OpMAIUs, COCTaBISIOIIAs
KOMMEPUYECKYIO TalHY.

Omnpenenenve ynomsHyTeix TepMuHOB B 'K P® u denepanbHoM 3akoHe
ObUIM WICHTUYHBIMU, TaK TMOJ HH(POpPMAIMEH, COCTaBISAIONAs KOMMEPYECKYIO
TaliHy (CEKpeT MPOU3BOJICTBA), IOHUMAJIUChH CBEACHUS JI000TO Xapakrepa (IIpous-
BOJICTBEHHBIE, TEXHUYECKHUE, SKOHOMUYECKNE, OPTaHU3ALMOHHBIE U IPYTHE), B TOM
YUCJIE O PEe3yJbTaTaX HMHTEIUICKTYyaJIbHOU IEATEIBHOCTH B HAYYHO-TEXHUYECKOU
chepe, a TakKe CBEICHHUS O CIIOCOOaX OCYIECTBICHUS MPOPECCUOHATIBHON Jes-
TEJIbHOCTH, KOTOPHIE MMEIOT AEHUCTBUTEIBHYI0 WIM IMOTEHUHUAIBHYIO KOMMEpUe-
CKYIO LIEHHOCTb B CHJIy HEM3BECTHOCTH MX TPETHUM JIMIAM, K KOTOPBIM Y TPETBUX
JUI HET CBOOOJHOIO JOCTYIa HAa 32KOHHOM OCHOBAHHMH U B OTHOLIEHUH KOTOPBIX
oOnagaTesieM TaKMX CBEJEHUN BBEJIEH PEKUM KOMMeEpUYecKoM TailHbl. IIpu sTom
cT. 1465 T'K PO Obula eIMHCTBEHHOW, Ile¢ YIOMHUHAJICS PEXUM KOMMEPYECKON
TAHBI.

Hcxong u3 BBIIEONMCAHHOTO, YYACTHUKU TPaXXIaHCKOro 000poTa 10 MapTa
2014 roga, TO €CTh 10 U3MEHEHU 3aKOHOJATEIHCTBA CYUTAIIA, YTO KOMMEPUYECKHE
CEKpEThl MOXHO 3aIlMINATh, TOJIbKO YCTAHOBHUB B OTHOIIEHUM HUX PEXKUM KOM-
MEpPYECKOW TaWHBI, BKJIKOYas HAHECEHHE HAa BCE MATEPUAIBHBIE HOCUTENIM CIICLIH-
anbHOro rpuda. C 3TOM MO3UIUU CyJaM PA3IMYHON HOPUCAMKIMN U WHCTAHIIUMA
paccMaTpUBAJIUCh CIIOPHI, CBA3aHHBIE C KOMMEPUYECKUMHU CEKPETAMH.

12 mapta 2014 roga IIpe3unentom PO 6but noanucan denepanbHblii 3aKOH
No 35 ¢ npuBbIUHBIM B mocieAHee BpeMsl Ha3BaHUeM «(O BHECEHUM M3MEHCHUU B
YacTH MEPBYIO, BTOPYIO M 4eTBEPTYIO I'paxnanckoro kogekca PO u ornenbHbIC
3aKOHOJaTebHbIe akThl PDy. denepanbHblii 3aKOH BCTYNUI B cUly ¢ 1 OKTS0ps
2014 rona u BHEC Hepa3Oepuxy B MPaBONPUMEHUTENBHYIO MPAKTUKY .

Tak u3 HOBOHM pemakuuu (penepanbHOro 3akoHa «O KOMMEpPYECKON TalHEe»
MCYE3JI0 YIIOMUHAHUE O CEKPETE MPOM3BOACTBA. B 3aKOHE OHO Temeph HUTIE HE
ynorpebnsercs. Yacts 1 cr. 1 (enepasbHOro 3akoHa MpeaycMaTpUBAET TENepb
BO3MOKHOCTh YCTAHOBJIEHUSI, U3MEHEHHUS U MPEKPALICHUS PEKUMAa KOMMEPUYECKON
TallHbl B OTHOIIEHUH MH(POPMALIMK, KOTOPAsi UMEET IEUCTBUTENbHYIO WU MOTEH-
UAJIbHYI0O KOMMEPYECKYIO [IEHHOCTh B CHILy HEU3BECTHOCTH €€ TPETHUM JIMLAM.

Crarpto 1465 I'K P® uznoxunu B HOBOW pPEAAKLMH, U TENEPh CUUTAETCH,
YTO CBEJICHUS SIBIISIIOTCS CEKPETOM MPOM3BOJICTBA, €CIIM UX 00JIaaTelb MPUHUMA-
€T pasyMHbIE€ MEpbI JJIs1 COOJIIO/IEHNS UX KOHPUIAECHIUATBHOCTH, B TOM YHUCIE IY-
TEM BBEJEHUS pexMMa Kommepdeckod TaiiHbl. Daktudecku, 'K P® Oosnbiie He
PETYIIUPYET OTHOLIECHUSI, CBI3aHHBIE C KOMMEPYECKOW TaUHOM.

Hemasio BaKHBIM MOMEHTOM SIBISIETCSI U TO, YTO M3 ONPENEIICHUS CEKpeTa
npou3BojicTBa B 'K PD ncuesnu cinoBa «B TOM 4ucie», a B onpeaeaeHuu uHdop-

2 .
Epemenko B. 1. OcobeHHOCTH TIpaBOBOM OXpaHBI CEKPETOB IPOW3BOJICTBA M HH(POPMAIIUH, COCTaB-
JIAIOIIEH KOMMEPUYECKYIO TaliHy // 3aKOHOAATENbCTBO M SKOHOMHUKA. 2014, Ne 12,

212
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Mallid, COCTABJISIONIEH KOMMEPYECKYI0 TalHy OCTaMCh. Tak wHbOpMaIus, co-
CTaBJIAIONIAS KOMMEPYECKYI0 TallHy HE TOJbKO «CBEJCHHUS JI000ro XapakrTepa
(TpOM3BOACTBEHHBIC, TCXHUYCCKHUE, SKOHOMHYISCKHE, OPTaHU3AIMOHHEIC U JPYTHUC)
0 pe3yabTaTax MHTSUICKTYaIbHOHN NESITCIHPHOCTH B HAYYHO-TEXHUYECKOHN cepe u
0 crmoco0ax OCYIIECTBICHUS MPO(PECCHOHATILHON IEITCIBbHOCTHY (TaK TEIeph B
I'K), HO U cBeneHus M000ro xapakrepa emie 0 4eM-To, a O YeM — B 3aKOHE HE Ha-
MTHCAHO.

ToxnecTBO, CyIIECTBOBABILIEE PaHbIIE, OKA3aJI0Ch pa3pylieHHbIM. OTHBIHE,
CEKpEeT MPOU3BOACTBA W HOYy-Xay He 00s3aTeahbHO MHGOpPMAIHS, COCTABJISIONIAS
KOMMEPUYECKYIO TallHy, HO MOTYT CTaTh TAKUMH B TOM CITy4ae, €CJIU B OTHOIIECHUU
HMX BBECTH PEKUM KOMMEpPUYECKOM TailHbl. KOHEYHO, MX MOKHO 3allyIlaTh U WHA-
ye, 0e3 pexxuma (T. €. 0e3 TPYJOBBIX U IPa)JaHCKO-TIPABOBBIX JIOTOBOPOB, yueTa
MOJYYUBIINX JOCTYI, TEpedyHs HWH(OpMAIMHU, COCTABJISIONIEH KOMMEPUYECKYIO
TallHy W HE HAHOCS rpu( HAa HOCUTEIH), HO oOecneunBas KOH(PUICHIHATLHOCTD.
Bompoc 3amuTel BO3HUKAIOIIETO MPHU ATOM UMYIIECTBEHHOTO (MCKIIOYUTEILHOIO)
mpaBa peniaeTcs cyJoM 0€3 aHaau3a BBIMOJHEHUS PEKUMHBIX MEp, HO, KaK Mpej-
CTaBJIACTCS, UCXOJ U3 UX PA3YMHOCTH U JIOCTATOYHOCTH.

A BOT B OTHONIICHHH WH(POPMAIIUH, COCTABIISIONICH KOMMEPUYCCKYIO TailHY,
HE SIBJISIFOLLIECMCA CEKPETOM IPOU3BOACTBA WIIM HOY-Xay, HCKJIIOUYMTEIBHOIO ITpaBa
y objamatens Termepb HE BO3HHMKAET, TaK KaK K pe3yjbTaTaM HHTEIUICKTYaJbHOM
JIESITETbHOCTH OTHECEHBI TOJIBKO CEKPEThl M HOy-xay. B @3 «O kommepueckoi
TaliHE» MOSBHIIACh HOBas CTaThs 6.1, omuceIBaronias npasa odnagaress nHbopMa-
IIUM, COCTABJISIONICH KOMMEpPYECKYyI0 TailiHy 0e3 HCIIOJIb30BaHHS TEPMHHA «HC-
KJIIOUMTEJIBHOE TIPaBO», HO IO COJEPKAHUIO MOYTH IMOJHOCTHIO COBMHAJAIOIINE C
HCKJIIOUMTEIbHBIMH, onpeaeneHubiMu cT. 1229 T'K. IToutn — moTomy uto ajis 00-
nagatens MKT B 3akoHe HE NpeayCMOTPEHA BO3MOXKHOCTh PACHOPSKEHUS UCKITIO-
YUTENIbHBIM MpaBoM, Kak B ['K, a ecTh TOJIbKO MpaBo «B MOpsJIKE, HE TPOTHUBOPE-
YaleM 3aKOHOIaTEIbCTBY».

dopmasibHO TeNeph HET BO3MOXKHOCTU IepeaaBaTh MH(POpPMAIINIO, COCTaB-
JISIONTYI0 KOMMEPYECKYI0 TaliHy TPEThHM JIHMIIAaM IO JIMIIEH3WOHHBIM JOTOBOpPaM
(cT. 1469 T'K), noroBopam KOMMEPYECKON KOHIIECCUU U OTUYKACHUS HUCKIIOUH-
TEJILHOTO MpaBa Ha cekpeT npousBojacTBa (cT. 1468 I'K).

He menee mpoOiieMHBIM BONPOCOM SBIISICTCS IOSBHUBIIASCA Y PaOOTHHKA
00513aHHOCTh BO3MECTUTHh MPUYMHECHHBIC pabOTOIATEN0 YOBITKH, €CIM PaOOTHHK
BHHOBCH B pasrjaiieHny WHMOOPMAIIUH, COCTABISAIONIEH KOMMEPUYECKYI0 TalHy H
CTaBIIIEHi €My M3BECTHOM B CBS3M C HMCIIOJIHCHHEM MM TPYAOBBIX OOS3aHHOCTEH,
KaK-TO IJIOXO COTJIACYETCS ¢ TPYAOBBIM ITpaBoM. Y ObITKM 110 'K, — 3T0 B TOM umc-
Je W ymylieHHas Bbiroja, a mo TK oHa B3bICKaHHIO ¢ paOOTHHKA HE IOJJICIKHUT,
BO3MECIIACTCS TOJIBKO IPSIMOM JEHMCTBUTENLHBIM yiiep0. Tem Oozee, 4yTo HOBas
HOpMa B OTHOIICHUH PYKOBOJMUTEIIS MPSIMO MPEIYCMAaTPUBACT, UTO B3LICKUBAEMBIC
C HETrO YOBITKH OMPEIENSIOTCS B COOTBETCTBUM C TPAXKJAHCKUM, a HE TPYIOBBIM
3aKOHOIATEIBCTBOM .

$URL : http://emeliyannikov.blogspot.ru/2014/03/blog-post_31.html (zata oGpamenms: 19.02.2015).
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B odepenHoi pa3 HauMHAEIIb 3aAyMBIBAThCS O IEISIX BHECEHHUS U3MEHECHUHN
B JICCTBYIOIIME 3aKOHBI, U TOCTUYb UX HE MOXKelIb. Ha ceroHAmHnN 1€Hb TOJb-
KO Hayaja CKJIQJIbIBAaThCSl MPABONPUMEHHUTEIbHAS NMPAKTUKA, MOSBHIMCH MpeEIe-
JICHTHI.

BrnionHe o4eBHIHO, YTO JJIsI YCTPAHEHHS YIOMSIHYTBIX BBIIIE HEIOCTATKOB
HEO0OXO0JMMO, TPEXKJIe BCEro, M30aBUThCA OT Jyalu3Ma OXpaHsSEeMbIX OOBEKTOB,
CEKPETHOCTH M JKeJIaTeJIbHO U30paTh TEPMHUH 0€3 JTBOMHOTO Ha3BaHUSI.

A. B. PomynkuH,

cmydenm 4 Kypca
HIOU (p) ATTI PO

IIpoxypopckuii Haa30p 32 UCIOJTHEHHEM 3aKOHOB B c(pepe pacnopsizkeHUust
HMYIIECTBOM, O0PaLlleHHBIM B COOCTBEHHOCTH IOCyAapcTBa

OnHa U3 0coOEHHOCTEH ITpaBa rocy1apCTBEHHON COOCTBEHHOCTH — HaJIM4YUe
CHELMAIbHBIX OCHOBaHWM €ro BO3HUKHOBEHHs, CPEIU KOTOPBIX — OOpalleHue
UMYIIECTBA B COOCTBEHHOCTh rOCYAapCTBa B COOTBETCTBUU C 3aKOHamu Poccwuii-
ckoil denepannn. B coOCTBEHHOCTH roCcy1apcTBa OOpaIaloTCs:

KoH(uckoBaHHoe umyiectBo (ct. 243 'K P®, 4.1 cr.3.7 KoAll P®D,
cr. 104' YK PO, . 1 m 4.1 4. 3 cr. 81 VIIK PD)*;

JBIKMMBIE 0€CXO035MHbIE BEIU, U3bAThIE (DeneparbHbIMU OpraHaMy HCIIOJI-
HUTEILHON BJIACTH, OPraHaMU MPEIBapPUTEIHHOTO PacCieIOBaHNS B COOTBETCTBUU
C UX KOMIIETEHIMEN, B TOM YHCJIE BELIECTBEHHBIE J0OKAa3aTeJIbCTBA IPU HEyCTa-
HOBJICHWH 3aKOHHBIX BIIQ/ICNBIIEB, KOTOPHIM OHH TOJUIekKAT BO3BpaIleHuto (CT. 225
I'KP®, ct. 290 I'TIK PD, 1. 1 4. 3 c1. 29.10 KOoAIl P®D, 1. 6 u. 3 ct. 81 VIIK PD);

BEILM, U3BATHIE U3 HE3AKOHHOTO 000pOTa, U3 MPOTHUBOMPABHOTO BIIAJICHUS
JIUL, COBEPIIMUBIIMX NPAaBOHAPYIICHUS, B OTHOLIEHHH KOTOPBIX HE MNPHUMEHEHA
KOH(MUCKAIUS, U3BATHIE MO APYTMM YCTAaHOBJICHHBIM 3aKOHOM OCHOBaHUAM (4. 3
ct. 3.7, 0. 2 4. 3 cT. 29.10 KoAIl PO, 11. 2 4. 3 ct. 81 VIIK PD);

TOBaphl, KOTOPbIE MPU MEPEMEIICHUH Yepe3 TaMOKEHHYI0 IpaHully Tamo-
KEHHOT'0 COI03a ObLIM MOMEIIEHBI M0/ TAMOXEHHYIO MPOUEAYPY OTKa3a B MOJb3Y
Poccuiickoit @eneparuu (ct. 310, 311 TamokeHHOTO KOJIeKCa TAMOKEHHOT'O COIO-
3a, moAmn. 3 m. 1 cT. 428 TK P®);

JPYroe MMYIIECTBO MO YCTaHOBJIEHHBIM 3aKOHOM OCHOBAaHHSM (HaIrpumep,
HMMYILIECTBO, B3bICKMBAEMOE B JOXOJ IOCYJAapCTBa IO sy HUYTOKHBIX CHEJIOK
(ct. 169, 179 IT'K P®), umyiiecTBo OpraHu3auuid, JUKBUIUPYEMbIX B COOTBETCT-
BUM cO cT. 21 denepanpHoro 3akoHa «O MPOTUBOAECUCTBUU TEPPOPU3MY», CT. 9

'B psZe OTPACIIEBBIX 3aKOHOB COJICPIKATCS IMOJIOKEHUS, PErIAMEHTHPYIOIIUE BOIPOCHI KOH(MHUCKAIINY, a
TaK)Xe M3BSATUSA U3 000pOTa WIH Y JIUI], COBEPIIUBIINX MMPABOHAPYIICHHs, KOHKPETHBIX 00BhekTOB. Ha-
npumep, . 4 u 5 ct. 1252 I'K PO, cr1. 25 ®enepanpHoro 3akoHa «O rocyIapCTBEHHOM PETryJIUPOBAHUH
MIPOM3BOJACTBA U 000POTA ITUIOBOTO CIUPTA, aIKOTOJIBHOW M CIIUPTOCOAEPKAIICH MPOIYKITHNY, CT. 59
denepanbHOro 3aKkoHa «O KUBOTHOM MHpPE», CT. 54 denepanbHoro 3akoHa «O pPIOOIOBCTBE U COXPaHE-
HHAW BOJHBIX OHMOJIOTHYECKHUX pecypcoBy, cT. 47 denepanbHOro 3akoHa «O HAPKOTHYECKUX CPEICTBAX M
TICUXOTPOIHBIX BEIIECTBAX» H JIp.

214



paxpaHckoe npaBo, rpaxAgaHCKUMW Npouecc, TpyaoBOe nNpaso,
cemMenHoe NpaBo, IKONOrMYeckKkoe NpaBo, NPOKYPOPCKUN HaAf30p

denepanbHOro 3akoHa «O IPOTHBOACHCTBIN SKCTPEMHICTCKON ACSTEIBHOCTI ).

PacnopspkeHune ykazaHHBIM UMYILIECTBOM perjaMeHTUpoBaHoO 4. 3 cT. 29.10,
cT. 32.4 KoAIl P®, u. 3 ct. 81, 9. 2 cT. 82, 4. 2 cT. 393 VIIK P®D, m. 2 cr. 428,
n. 15 cr. 431 TK P® (¢ yuerom m. 2 cr. | TaMOKEHHOr0 KOAEKCa TaMOKEHHOTO
coro3a), cT. 104 denepanpHoro 3akoHa «OO0 HCMOIHUTEIHHOM MPOU3BOJACTBEY. B
HOpMAaxX Ha3BAHHBIX TMOJIOKEHUN 3aKOHOB TAKXKE MPEAYCMATPUBAETCS yCTAHOBIIE-
Hue [IpaBurensctBoM P® mnopsaka peanuzanuu, nepepabOTKH, YHHUUTOKEHUS
UMYIIIECTBA, OOPAIIEHHOTO B COOCTBEHHOCTh I'OCY/1apCTBA.

B Hacrosimee Bpemsi yKa3aHHbBIE BOIPOCHI PErNIAMEHTUPOBAHBI IOCTAHOBJIE-
HueM IlpaButensctBa PO ot 29.05.2003 Ne 311 «O mopsiake ydera, OLIEHKU U
pacmopspKeHUs. UMYIIIECTBOM, OOpAIIeHHBIM B COOCTBEHHOCTh T'OCYAAapCTBaY; MO-
craHoBiieHueM [IpaBurenbctBa PO ot 23 aBrycra 2012 r. Ne 848 «O nopsigke pea-
JU3alAA WM YHUYTOXEHUS IMPEAMETOB, SBIIIIOLIIMXCS BEUIECTBEHHBIMU JOKa3a-
TEJIbCTBAMH, XPAHEHUE KOTOPBIX O OKOHYAHMUS YI'OJIOBHOTO JI€JIa WIHA IIPU Yro-
JIOBHOM Jiefie 3arpyAaHeHo» nocraHoBieHueM lIpaBurensctBa PO ot 19.11.2003
Ne 694 «O0 ytBepxaenun llonoxxeHus o cnaye Juisl peau3alii WK YHUYTOXKE-
HUS U3BATHIX BEUICH, SBUBIIMXCA OPYAUSIMU COBEPILICHMS WU MIPEAMETaAMHU aIMH-
HUCTPAaTUBHOTO MPABOHAPYILIEHUS, TIOJBEPraoluXcs ObICTPON TOpUe».

Bonpoce! opranuzanuu npoKypopcKoro Haji3opa B paccMaTpuBaeMoil cdepe
pernaMeHTUpoBaHbl YkazaHueM ['eHepanbHOoro mpokypopa P® ot 02.10.2007
No 156/7 «O0 ycuiieHrr NPOKYPOPCKOTO HAA30pa 32 UCIIOTHEHUEM 3aKOHOIATEIb-
CTBa, PETJIAMEHTUPYIOIIETO peaiu3aliio UMYLIECTBA, 0OpalIEHHOro B (eepab-
HYI0 COOCTBEHHOCTb, a TAK)KE BEILIECTBEHHBIX JI0KA3aTENbCTB M0 JeJIaM O MPECTY-
IJICHUAX Y IPABOHAPYIICHUSAX .

OyHKIMU 110 OpraHU3alMK peann3aliu, nepepadboTKi, YHUUYTOKEHUS UMY-
iecTBa, 0OpaleHHoro B cooctBeHHOCTh Poccuiickoit deneparuu, a Takxke moJ-
HOMOUYHS MO OOpAILEHHIO B CY/l C 3aBJIICHUSIMU O IPU3HAHUU JIBUKUMOTO UMYIIIe-
cTBa 0e€CXO034iHBIM BO3JI0’KE€HbI HA POCHMYIIIECTBO U €ro TeppUTOpUAIbHBIE Opra-
HBI.

OOBeKThl MPOBEPKU: TeppUTOpUaAIbHBIE yrpaBieHuss PocumyiecTtsa, Tep-
puTopuangbHbie noApasaeneHus deaepanbHOl CiIyKObl Cy/1eOHBIX TPUCTABOB (J1a-
nee — O@CCII), TamokeHHBIE OpraHbl, UHbIE (pe/iepalibHble OpraHbl UCTIOIHUTEIb-
HOU BJIACTH, OCYUIECTBIISIONINE U3BATHE, apECT UMYIIECTBA, 0OpAIlaeMOro B co0-
CTBEHHOCTh T'OCY/IapCTBa, OpraHU3alliK, OCYLIECTBISIOINE MTPOJIAXKYy, Hepe}s)a60T-
Ky, YHUUTOKEHHE UMYIIECTBA, OOPAIIEHHOT0 B COOCTBEHHOCTh TOCY1apCTBa.

[Ipu moAroToBKe K MpoBEpKe HEOOXOIUMO 03HAKOMUTHCS:

1) ¢ otyeTamu 06 060pPOTE UMYIIIECTBA, OOPAIIEHHOTO B COOCTBEHHOCTH T'O-
CyJapcTBa (B TEpPpUTOPHUAIILHOM yIipaBiieHnn PocumyiiecTsa);

2) ¢ Marepuanamu cyneOHON MPaKTUKHU MO JelaM C y4acTHEM TEepPpPUTOpPU-
albHBIX yIpaBiieHU PocumymectBa u TepputopuaiibHbix noapazaenennii GCCII,
TaMOXEHHBIX OpPraHOB, MHBIX (pelepajbHbIX OPraHOB HMCIOJHUTEIBLHOM BIIACTH,

2 [IpokypOpCKHMii HAZ30p 32 HCIIOMHEHHEM 3aKOHOB O TOCYAAPCTBEHHON H MYHHIHIATEHON COOCTBEHHO-
ctu: mocobue / H. B. Kproukosa ; Akaa. ['eH. mpokyparypsl Poc. @eaeparuu. M., 2011. 92 c.

3 [TpokypopcKuii HAT30p 33 HCIIOTHEHHEM 3aKOHOATENCTBA B Chepe SKOHOMHKH : CO. METOIMY. MaTe-
puanoB. M. : Axanemus [ enepanpHOM mpokypatypsl PO, 2010. 875 c.
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OCYUIIECTBJISIONINX U3bITHE, apecT MMYIECTBa, 00palaeMoro B COOCTBEHHOCTh
roCcyJ1apCTBa, CBSI3AHHBIM C MPUMEHEHUEM 3aKOHOAATEIBCTBA B paccMaTpUBAEMON
chepe OTHOIICHMI;

3) B LeNAX BBISBICHUS 00BEKTOB, OOPAIIEHHBIX B COOCTBEHHOCTh TOCYAap-
CTBa — C COOTBETCTBYIOLMMH JAHHBIMUA CYJOB, OPTaHOB IMPEABAPUTEIBHOIO pac-
cnenoBanus, noapasneneHuit ®CCII, TaMOKEHHBIX OPraHOB, UHBIX (hellepaTbHbIX
OpPraHOB MCIIOJHUTENBHOUN BIIACTH, OCYLIECTBIIONIUX U3bITUE, APECT UMYIIIECTBA,
C CyJIeOHBIMH pPEHICHUSIMU (MIOCTaHOBJIECHUSIMU, IPUTOBOPAMH), HA OCHOBAHUH KO-
TOPBIX UMYIIECTBO 00paIieHo B COOCTBEHHOCTh T'OCY/IapCTBa, C MaTeprualaMu Uc-
MOJIHUTENBHBIX MPOU3BOJICTB O KOH(UCKALMK, C MaTepuajiaMH MPOHU3BOJACTB IO
nenam 00 aIMUHHCTPATUBHBIX PaBOHAPYIICHHUSX.

TUnuYHBIMU HApPYIICHUSIMU 3aKOHOB B paccMaTpuBaeMoil cdepe OTHOIIIe-
HUW SBIISIOTCS:

1) pacnopsbkeHHe HUMYIIECTBOM HEYNOJHOMOYEHHBIM OpPraHOM, KaKOBBIM

aBisieTcsi POcUMyIIECTBO (€ro TeppUTOpUAIbHBIE YIIPABICHHUS).
Hanpumep, pacnopsskeHME HE3aKOHHO 3arOTOBJIEHHOM IPEBECHHOW, CIIyXKalleu
BEILIECTBEHHBIM J0KA3aTE€IbCTBOM IO YIOJOBHBIM JI€JlaM O HE3aKOHHBIX PYyOKax,
JecX03aMH, a HE TEPPUTOPUAIBHBIM YIpaBiIeHHMEM PocumyliecTBa; caMOCTOS-
TEJIbHOE YHHUYTOXXEHHE OPraHaMu BHYTPEHHUX €]l U3BATOW aJKOTOJBHOW MpO-
IYKIHUH, BENIECTBEHHBIX JOKa3aTEIbCTB;

2) HecoOJII0ICHHE MTOPSAKA PACTIOPSKEHUSI KOH(PHUCKOBAHHBIM UMYILECTBOM.
Tak, npokyparypoii ActpaxaHckodl obsactu no ooOpamenuto ®MO3 nposenena
npoBepka cobmoaenus TeppuropuanbHbiM yiipaBieHue denepanbHOro areHTCTBa
[0 YNPaBJIEHUIO TOCYJapCTBEHHBIM MMYIIECTBOM B ACTpaxaHCKOW 00JacTH 3aKo-
HOJIaTEJbCTBA MPU peaJu3alMKi rOCYJapCTBEHHOIO MMYILIECTBA, B XOJ€ KOTOPOH
ycTaHOBJIeHO cienytoiee. B Hapymenue @3 «O 3amure koHKypeHuun», @3 «O
MPUBATU3ALMHN TOCYAAPCTBEHHOTO U MYHHUIMIIAJLHOTO UMYILIECTBaY», TeppuTopu-
anbHOE yrnpasiieHue denepanbHOro areHTCTBa MO YIPAaBICHUIO IOCY1apCTBEHHBIM
MMYIIECTBOM B ACTpaxaHCKOW 00JIACTH MO JOTOBOPY KYIUTH-TIPOJAXKH, 3aKIFOUEH-
HoMy ¢ EropoBbiM A.A. Ge3 mpoBeneHus TOProB, pealn30BaH aBTOMOOUJb ... IO
neHe ... pyoneit B TepputopuanbHoe ynpaieHue denepalbHOr0 areHTCTBa IO
YIPaBICHUIO FOCYAAPCTBEHHBIM UMYIIIECTBOM B ACTpaxaHCKOI o0jacT mocrymna-
nu 3asBiieHuss @03 u OO0 [IKD «... 0 mpruoOpeTeHNH yKa3aHHOTO aBTOMOOMIIS,
OJIHaKO, UM ObUIO OTKAa3aHO B YYAaCTHM B MPOLIEIypax MO peau3alii yKa3aHHOTO
MMyIecTBa’,

3) u3OpaHue HEHAJIEKAIIETO Crocoda paclops>KEHUsI UMYILECTBOM, He3a-
KOHHO€ YHUYTOXEHUE MMYIIECTBa. Tak, TeppUTOpUAILHBIM ynpaBieHueM Pocu-
MmymiecTBa 1o OMCKoOW 00JacTH OCYLIECTBIICHA peajiu3allis TOBapOB HApPOJHOIO
notpebyenusi, oOpalieHHbIX B coOCTBEHHOCTh Poccuiickoit @enepanun (mpeame-
TOB OJCXKIbl), ABIABIIMXCS corjacHo M. 1 cT. 1515 'K P® xonTpadakTHbIMU, TO-
rja Kak B COOTBETCTBUM C 1. 4 cT. 1252 'K P®D oHuU nosiekat yHUYTOXKEHHUIO;

4) HEnpHUHATHE MEP MO peATM3allii UMYILECTBA, €r0 JUIMTEILHOE XPAHEHHE,
B TOM YHCJIE€ B HEHAJJIEXKAIIUX YCIOBHSX, YTO BJIEYET HEOOOCHOBAHHBIE 3aTpPaThl

*URL : http://www.gcourts.ru/case/1396185 (xata o6pamenus: 19.01.2015).
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OIOKETHBIX CPEJICTB, a TAKXKE YXY/AIICHUE MOTPEOUTETHCKUX KaueCTB UMYIIECTBA.
HecBoeBpeMeHHOE NpoBe/IeHHE OIICHKU MEPEAAHHOIO Ha Pealn3aluio UMYIIECTBA;
Tak, B xo/1€ MpoBEpKU NMpoKypaTypol [Ipumopcko-AxTapckoro paiiona ObuIO yc-
TAQHOBJICHO, YTO B KaMepe XpaHEHHUs XPaHWINCh HAPKOTHUECKHUE cpencTBa mo 4
YrOJIOBHBIM JiefiaM U 4 jenam 00 aJIMUHUCTPATUBHBIX MPAaBOHAPYIICHUSAX, pelle-
HUS CYJIOB 110 KOTOPBIM BCTYNMIM B cuiy emie B 2009—2011 rr.

Kpome Toro, npoBepkoil yCTaHOBJIEHO, YTO B KaMepe XpaHEHUs HaXOAWJIUCh Be-
HIECTBEHHBIE JIOKA3aTelIbCTBA IO YTOJOBHBIM J€jaM, MPEACTABISIIONUX COOOM
JIMYHBIC BEIH MOTEPIEBITNX, HECMOTPS HAa HATMYUE BCTYNUBIIUX B 3aKOHHYIO CH-
JIy IPUTOBOPOB U MOCTaHOBICHUH Cy10B B 2009—2012 rT., B COOTBETCTBUU C KOTO-
PBIMH BEIIH CIE0BAN0 BO3BPATHTH MOTEPIICBIIIM .

4) HapylleHHs] MOpsiiKa OLEHKH HMYIIECTBA, OOpaleHHOro B COOCTBEH-
HOCTb I'OCY/JapCTBa, BJIEKYIIME €r0o peajlu3aliio MO0 3aHMKEHHOM crommoctu. B
XOJI€ UCIIOJHUTENILHOTO MTPOU3BOJICTBA CyA€OHBIN MPUCTaB — UCIIOJIHUTEID IIPOU3-
BeJI OIICHKY apeCTOBAaHHOTO MPOMBIIUIEHHOTO 00OpyIoBaHMs AODKHHMKA. B pe-
3yibTaTe OIMEHKH, 000pymoBanrue ctouMocThio mopsaka 3 000 000 py6. 6su10 o11€e-
HeHo B 250 000 py0., cTouMOCTh OOBEKTa OLICHKU 3aHUXKEHA 0oJjiee ueM B JIECSTh
pa3. IlocTaHoBneHue cyaeOHOro MpucTaBa — MCIONHUTENS (2 (PaKTHUECKU OTYET
00 OIIEHKE MPUBJIECUEHHOW CYJEOHBIM IMPUCTABOM OLIEHOYHOM OpraHusaiuu) oo
OIpENENICHUN CTOMMOCTH apeCTOBAaHHOI'O HMMYyIIecTBa ObUIO 00XanoBaHO B Ap-
outpaxkuom cyne. B 3asBieHun ObUTO yKa3aHO, YTO MpPOAaKa apeCTOBAHHOTO
UMYIIECTBA MO 3aHIKEHHON CTOMMOCTH HE COOTBETCTBYET LEJSM HCIIOJHUTENb-
HOTO MPOM3BOJCTBA, CYIIECTBEHHO HAPYIIAET PABa TOJDKHHKA'.

5) HeHaJIeXKalUi KOHTPOJIb CO CTOPOHBI TEPPUTOPUATIBHBIX YIpaBICHUMN
PocumyiecTBa 3a neaTeNbHOCTRI0 (PU3MUECKHUX JIMIl U OpPTaHU3allui, MpUBJIEKae-
MBIX JJIS pealn3aliuy, rnepepaboTKu M YHUUYTOXKEHUS uMyllecTBa. Hempunsitue
MEp B CBSI3M C HaApYIICHUSMH WMH TOCYJapCTBEHHBIX KOHTPAKTOB, MOPYYCHHUI
TEPPUTOPHAIBHBIX yIpaBieHHd PocumylecTBa, a TakKe HEHaJJIeXKallee XpaHe-
HUE MEePETAaHHOTO UMYIIECTBA, B TOM YHCIIE BJIEKYIIee ero xuiienue. Tak, mo co-
OOIIEeHNIO TIpecc-CyKObl TTpoKypaTypbl CaxaJIMHCKON 00J1acTH OBLIO BBISBICHO
XUIICHUE PBIOBI U JIOCOCEBOM HKPBI, U3BSTHIX MO YETHIPEM YTOJOBHBIM JElIaM U
CIaHHBIX HA XpaHEeHHe pblOomnepepadaThiBaroieMy mpeanpustuto. Cooluaercs,
YTO BO BpEMs IPOBEPKU MPOKypopamMu THIMOBCKOIO paliOHa YCIOBHUU XpPaHEHUs
BEIICCTBCHHBIX JI0KA3aTEILCTB MO YTOJOBHBIM JIelaM, OOHAPYKUIIOCh, YTO PYKO-
BOAUTENb phIOONIEpepadaThIBAIOLIEIO MPEANPUITHs, ¢ KOTOpbIM B 2013 rogy ObL1
3aKJIFOUEH JIOTOBOP XPAHEHUs, TOXUTHII PbIO JIOCOCEBBIX MOPOJI U JIOCOCEBYIO MK-
py. Bcero 6b110 yKpasieHo peIObI U UKPHI HA 001IyI0 cymmy Oosiee 3 mitH. 285 ThiC.
py6uieit, 4To KIacCHpHUIPYETCs KaK XUIEHHE B 0C000 KPYITHOM pazMepe’ .

B 3aknroueHnn xouercs OTMETUTh, UTO JAHHOE HAIPaBJICHUE MPOKYPOPCKO-
ro HaJa30pa UMEET OTPOMHOE 3HAaYEHHE, Belb PeUb UJIET O FOCYAapCTBEHHOM UMY-
IIECTBE, TO €CTh O I0XO0/Aax rocyaapctsa. [loaToMy HEOOXOIUMO YCHIIUTh HAA30D

®URL : http://www.prok.primahtarsk.ru/print.php?go=n1243159245 (yata o6pamenwus: 19.01.2015).
*URL : http://yurist.irk.ru/54-prodazha-arestovannogo-imushhestva-po.html  (gara  oGparienus:
19.01.2015).

"URL : http://www.interfax.ru/russia/405820 (narta obpamerns: 19.01.2015).
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B JIJaHHOM cepe U CTporo cieanuTh 3a COONII0ICHUEM 3aKOHOB TOHA30pHBIMU Op-
raHamu.

E. H. Pycbkun,

cmydenm 5 Kypca

FOpuouuecrkozo uncmumyma
Braoumupckoeo cocyoapcmeennozo
VHU8epcumema

um. A. I'. u H. I Cmonemoswvix

AKTyaJIbHbIEC IPO0JIeMbl CUCTEMbI 0€3HAJTMYHBIX pacyeToB B PD
U IIYTH UX pelIeHUus

B HacTosimiee BpeMst 3HAYUTENHHO YBEIIMUNBAIOTCS TEMITBI SdKOHOMHYECKOTO
Pa3BUTHS, YTO HEU30EKHO COMPOBOXKIAETCS POCTOM COBEPIIAEMBIX B YKOHOMHKE
orepanuii MeXJ1y X03sHCTBYIOIMMU CYOBEKTaMU, MOBBIIIIEHUEM CKOPOCTU 000PO-
Ta JACHEKHBIX CPEJCTB, BO3PACTAHUEM POJIM KPEAUTHBIX OpraHU3alnid, oOecreun-
BAIOIIHUX PAcUeThl MEXIY YUYaCTHUKAMHU PbIHKA, CH)KEHUEM POJIM HAJUYHOTO Jie-
HEKHOT0 000poTa.

B coBpemMeHHO# SKOHOMHUKE 3HAYMTEIIEHO BO3POCIIO 3HAYCHHE OC3HAINYHO-
ro JICHEKHOTO 000pOTa, KOTOPBIM MO3BOJISIET 3HAUYUTEIHLHO COKPATUTh BpeMs Ha
pacyeTbl MEXJy KOHTpareHTamu, TpeOyeT MEHBIIUX 3aTpaT, MO3BOJseT Ooliee
MTOJTHO KOHTPOJIUPOBATh JBMIKEHUE JICHEKHBIX CPECTB, YTO B CBOIO OUYEPEIb, CIIO-
cOoOCTBYET IeJsIM TUTAHUPOBAHUS U TPOTHO3UPOBAHUA.

Ceronnst Bc€ OoJibliiee 3HAUCHUE MPUOOPETAET COBEPIICHCTBOBAHUE CTPYK-
TYpbI TIATEKHOW CUCTEMBI, pa3BUTHE €€ KITIOYEBBIX KOMITIOHEHTOB, oOecIieueHne
IIPABOBBIX, TEXHOJOTUYECKUX U (PMHAHCOBBIX YCIOBUM €€ padOThl U MUHUMU3AIIHS
pacy€THBIX PUCKOB. KiltoueByr0 poiib B 3TOM CHCTEME UTPAET Pa3BUTHE HOBBIX Me-
TOMOB U (POpM pacuéTOB KaK OCHOBHBIX CIIOCOOOB TUTATEIKEH, COCTABJISIONINX OC-
HOBY JICHEKHOTO 000pOTa CTPAHBHI.

DKOHOMUKY JIF000T0 COBPEMEHHOT'O TOCY/IapCTBAa HEBO3MOKHO MPEACTABUTH
0e3 3(HeKTUBHOM CUCTEMBI JICHE)KHOTO OOpaIEeHUs U UCIIOIb30BaHUs TUIATEKHBIX
UHCTPYMEHTOB. CJenyeT OTMETUTh, YTO MPOOJIEMbl MHBECTUPOBAHUS B PA3TUIHBIC
OTpaCU XO35UCTBEHHON JIESITEIIbHOCTH, UCTIOMHEHUS OI0/KETA, a TAKXKE MePCIeK-
TUBHBIC W WHHOBAIIMOHHBIC 3a/1a4H, ITO3BOJISIOT WHTEHCHUBHEE Pa3BHUBATh Pa3Ivy-
HbIe (HOPMBI OCYIIECTBICHUS MaTexkeil. OcoOyro akTyalnbHOCTh B HACTOSAIIUN MO-
MEHT UMEET MCCJICIOBAaHUE MTPOOIEMBI Pa3BUTH O€3HAIMYHBIX Pacdy€éToB U (yHK-
ITUOHUPOBAHUS TUIATEXHBIX CUCTEM B MCHSFOIIMXCS SKOHOMUYECKUX YCITOBHUSX.

OrnenuBast cTeneHb pa3pabOTaHHOCTU MPOOJIEMBI, CIIEyeT OTMETUTh HEJO0C-
TATOYHOCTh HCCJICIOBAHUM, 3aTPArUBAIOIINX HOBBIE CHCTEMbI O€3HAIIMYHBIX pac-
4yeToB. BMecTe ¢ 3TUM COBPEMEHHBINM 3Tall MUPOBOIO XO3SIMCTBEHHOI'O PA3BUTHSA
XapaKTEPU3yeTCsl CTPEMUTETHLHBIMU TEMIIAMH HAYYHO-TEXHUYECKOTO Iporpecca,
COOTBETCTBEHHO pa3pab0TKa HOBEMIIMX TEXHOJIOTMH pPacyeTOB, MX BHEAPEHHE
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BHYTPH I'OCYJIapCTBa U MHTEIPALAsl C MUPOBBIMU PBIHKAMU CTaJIU IPUOPUTETHBIMU
3a1a4aM¥ MHAYCTPUAIBHO-PA3BUTHIX TOCYAApCTB.

To ecTb OCHOBHBIM BOIIPOCOM SIBIIIETCSI U3yUCHHE WHHOBAIIMOHHBIX (hOPM U
CPEICTB OCYILIECTBICHUs OE3HAIMYHBIX PACUETOB, a TAKXKE ONPEICICHUE BO3MOXK-
HBIX HaIlpaBJIEHUI COBEPUICHCTBOBAHUS CUCTEMbI O€3HAIMYHBIX pacdyeToB B PD ¢
Y4ETOM Pa3BUBAIOIIMXCS TEXHOJIOTHM, @ TAKKE C UCIIOJIB30BAaHUEM IIPOTPECCUBHO-
ro 3apy0e;KHOTO OIbITA.

be3HanmnuHbIe pacdeTsl — OAWH M3 CTAPEMIIMX PACYETHBIX MEXAaHU3MOB HE
TOJIBKO B KAIIUTAJIUCTUYECKUX CTpaHax, HO U B Poccuun. Ho mo cpaBHeHuro ¢ nepe-
JIOBBIMU KaIUTAJIMCTUYECKUMH CTPaHAaMH, B KOTOPBIX cHCTeMa Oe€3HAJIMYHBIX pac-
YEeTOB CJIOKUJIACh JOCTATOYHO paHO, Oe3HAIMUYHBIE pacyeThl MEXAy OaHKaMu B
Poccuiickoit Umnepun OblTM pa3BUTHI C1a00: pacUETHBIE OTAENbI ObUTA OTKPBITHI
TOJIBKO B HECKOJBKHX IOpOJaxX, OXBAaTbIBAJIM MHHHMMAJIbHOE KOJIMYECTBO KPEAUT-
HBIX yupexaeHuil. [lepBbiii pacueTHblil oTaen Obul opranu3oBad npu IlerepOypr-
ckoi koHtope ['ocbanka B 1908 r.; OH MPOU3BOAMII MOTAIICHUE B3aUMHBIX JOJITOB
KOMMEPUYECKUX U JIpYruX OaHKOB yepe3 ux Tekyuue cueta B ['ocOanke. B 1914 r.
pacyeTHBIE OTEIIBI UMENUCH yxke ITpu 30 KOHTOpax.

[Tocne Oxkts0pbeckoit peBomonuu 1917 r. B Halleld cTpaHe Ipou30IlId Kap-
JMHaJIbHbIE U3MEHEHMSI BO BCeX c(epax *KU3HU OOIIECTBa, B TOM YHUCIIE MTOJIUTUYE-
CKOM M SKOHOMHYECKOH: Obula pedopMHpOBaHa OAHKOBCKAs CHCTEMA; B CBSI3U C
['pak1aHCKOM BOMHOW CEPHE3HBIM M3MEHEHUSAM MOJBEPTIIACH NEHEKHO-KPEAUTHAS
nosimtuka. B aToT ke nepuon B Poccum Havanock craHoBiieHHEe OAaHKOBCKOW CHC-
TE€MbI, KOTOPOE CBSI3aHO ¢ BCTymuieHneM B AerctBue [loctanonenus BCHX ot 30
aBrycra 1918 r., korna ObUTM HAIMOHAJIU3UPOBAHbl YaCTHBIE KOMMEpUYecKue OaH-
KW U WHBIE KPEJAUTHBIC YUPEXKICHHUSL.

B xone mposenenus kpeautHoi pedopmbl 1930-1932 rr. xkommepueckuit
KPEIUT U KOCBEHHBIM OaHKOBCKUN KpEeIUT ObUIM 3aMEHEHBI NMPSIMbIM OaHKOBCKUM
KPEIUTOM, B PE3yJIbTaTE YETrO MCIIOJIb30BAHUE BEKCEJIEH Ha TEPPUTOPUMU CTPAHBI
ObUTO 3ampenieHo. Pedopma cBoeoOpa3HO MOABITOXKUIA MEPEXOJ] OT PHIHOYHOU
SKOHOMHUKH K KOMAH/HO-aAMHHACTPATHBHOI .

boun BBeieHbI Tpu (POPMBI pacyeTOB — aKLENTHAsI, aKKPEIUTUB U C 0COO0T0
cuera. [Ipu akuenTtHO popme pacueToB OaHK BIpaBe OIIAYMBATH CUETa IMOCTaB-
IIMKOB JIMIIb MPU YCJIOBHM COTJacusi Mokymnaresis. Beegenue akienTHol (opmbl
pacyeToB 03HAYAIIO, CJIEIOBATENIBHO, YCUIIEHUE OTBETCTBEHHOCTH ITOCTABIIUKOB U
MOKYyTIaTesel 3a cTporoe coOI0AeHUE JOTOBOPHBIX OTHOILLIECHUIA.

AKKpeAUTHB IPUMEHSUIICS B TEX ClydasX, KOrja HeoOXoauMo ObUIO MPOU3-
BOJUTH HA MECTE NMPUEMKY TOBAPOB WJIM OCYLIECTBJISATH PACUETHI IO CTENEHU IO-
TOBHOCTH (32 3aKa3bl, HCIIOJHSAEMBIE B TE€UYEHUE JIUTEIBHOTO CPOKA U OIJIaurBac-
MbI€ YaCTUYHO, [0 Mepe UX BbINOJIHEHUs). OriaTa OaHKOM MPUHATHIX MOKYyIaTe-
JIeM TOBapOB WJIM BBIIOJIHEHHBIX JJI1 HEro paboT MPOU3BOJIMIACH 10 MOPYUYCHHUIO
MOKYTIaTeNs B pe/esiax CyMMbl BBICTaBJICHHOTO akkpeAauTuBa. OcoObli cueT BBO-

' Ucropust Pocenn : yuebruk / mox obm. pex. YO. WM. Kasannesa, B. I'. [leeBa. M. : HTHOPA-M, Hosocu-
oupck : Cubupckoe cormamenue, 2001. 472 c.
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JTAJICSL IS PACYETOB C HECKOJIBKUMH MOCTaBIIUKAMU, 00CITYKUBAEMBIMU OJIHUM U
TEM K€ yupeK/ieHneM OaHka.

JanpHelumii mepexo]; K pplHOYHBIM OTHOIIEHUSIM (KoHel] 80-x-Haudano 90-x
rojoB XX BeKa) BbhI3BAJ HEOOXOIUMOCTb CO3JIaHHS HOBOM TUIATEKHOM CHCTEMBI,
Oasupyromieiics Ha IByXYPOBHEBOM cucteMme OaHKOB. [loTpeboBanuch pasnesieHue
1 000COOJICHUE NIEHEKHBIX PECYPCOB PA3IMYHBIX XO3SHUCTBYIONIUX PHIHOYHBIX
CyOBEeKTOB, (HOPMHUPOBAHUE CAMOCTOSITEIBHBIX KOMMEPUYECKUX OaHKOB. Pazputue
cUCTeMbl Oe3HaNNYHbIX pacueToB B PD npogoikaeTcst o HACTOsIIIIEe BpeMHZ.

B nHactosmee Bpemsi Ooiplias 4acTh PAacyeTOB IO Pa3IMYHBIM CHEIKAM
OCYILIECTBIIsIETCA B Oe3HaMYHOU (popme. [loaTomMy mpaBoBas nmpupoaa Oe3HaIMY-
HBIX JICHET HE MOXET HE OKA3bIBaTh CAMOI'0 HEMOCPEICTBEHHOTO BIUSHUS HA MHO-
M€ TEOPETUUYECKUE KOHCTPYKIMU, KOTOPBIE UCHOJIB3YIOTCA IOPUANUECKON HAYKOMN
IIpU aHaJIKM3€ IIPABOBOIO PEryJIMPOBaHUs Oe3HATMYHBIX pacueToB. /o HacTosIIero
BpPEMEHHU HET €JIMHOr0 MOJXO0Jla K MPaBOBOW MPHUPOJIe OC3HATUYHBIX JIEHET, MO
ATOM MPUYMHE 3a4aCTyI0 BhIPa0ATHIBACTCS HEBEPHBI TEOPETUUECKUI MOIX0] MpU
PEILICHUY MHOTHUX MPAKTUYECKUX CHTyaHHﬁS.

CToUT OCTaHOBUTHCA Ha MPOOJEME PUCKOB MPOTHUBOIPABHBIX JAECHCTBUU U
CBSI3aHHBIX C HUMH YIpO3 MPH OCYIIECTBICHUU MIEPEBOJAOB JEHEKHBIX CPENCTB. B
P® B HacTosIee BpeMs HE 00eCIeUnBaAETCs OpPTaHU3aIKsI HE0OOXO0IUMOTO YPOBHS
0e30MMacCHOCTH IIIaTEIKEH.

B coorBerctBun ¢ 3akoHoM o HIIC omeparop mo mepeBoay IEHEXKHBIX
CpPEACTB BIpaBe OTKa3aTh KIMEHTY B 3aKIIOYEHHUH JIOTOBOpAa 00 HMCIIOJb30BaHUU
3JIEKTPOHHOTO CPEACTBA IIaTeXa. baHKU MOJIb3YyIOTCS 3TUM NIPABOM B OTHOIIEHUH
JIV1I, TOAO3PEBAEMBIX B MPUYACTHOCTU K COMHUTEJIbHBIM ornepanusiM. OqHAKO HE
BCET/1a 3TO MPUBOJUT K MOJOKUTEILHOMY PE3YJIbTaTy.
be3 npuHsATHS 3aKOHOAATENBHBIX U OPTaHU3AIMOHHBIX MEpP CUTYyallusl B OJvKaii-
1IMe TOJIbI OYJIET TOIBKO YCIOKHSITCS.

Cornarmmasce ¢ psioM HCClIeIoBaTeNe mpoOJeMaTHKH yIpo3, TojlaraémM, 4To
Ha3zpesia He0OXOIUMOCTh CO3/IaHUS B paMKaX HAIMOHAJILHOM IJIATEKHOW CUCTEMBbI
€AMHON 00LIEPOCCUCKON CiIyx 0bl (PPOJI-MOHUTOPUHTA O] PyKOBOACTBOM baHka
Poccun. OCHOBHOMM 1ENBIO CITYKOBI JOJKHO CTAaTh CO3J]aHHE B CTPaHE OINEpaIMOH-
HOW Cpelbl MO MEPEBOAAM AJICKTPOHHBIX JCHEXKHBIX CPEICTB, MAKCUMAJIBHO 3a-
TPYIHSIONIEH MOIICHHUYEeCKUe omnepanuu. J[o 3aBepiieHus (GopMUpOBaHUS J1aH-
HOHM Cpejbl BaXKHOM 3aj1aueid crajia Obl OJATrOTOBKA 3aKOHOIATEIIBHBIX MPEAIOCHI-
JIOK JJIS1 CO3JaHMs M B3aMMOJICHCTBHS aHAJIOTMYHBIX JOKAJILHBIX CHCTEM, 00BEIH-
HSIOIIUX OINEpPaTOpOB, B TOM YHUCJIE U B paMKaX OaHKOBCKHMX acCOLUAIMN U 00be-
TUHECHHH. B MHpe Takke IMOHMMAaroT HEOOXOJIMMOCTh aHAJOTHYHBIX Mep. B dacT-
HOCTH, O CO3/IaHMM KOJJISKTUBHOW CHCTEMBI ()POA-MOHUTOPHHTAa (DHMHAHCOBBIX
TpaH3aKMK TOBOPWJIOCh HA MPOIIEIAIIEH HEAaBHO B MOCKBE MEXIYHApPOIHOMU

? Ilbstaenko B. I1. Vcropus punancos CCCP. M. : Hayka, 1978. 492 c.
% Tatbimesa H. B. HekoToprie acriekThl pa3BUTHS IUIATSKHBIX cucTeM B Poccuu U cTpaHax 3apyOexkbst //
®dunancel 1 kpeaut. 2005. Ne 3. C. 9-21.
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koH(pepenuuu «Mobile&Digital Finance», opranuzoBannoi Oputanckum NHcTu-
TyTOM Anama Cmura®,

OnHUM U3 OCHOBHBIX MPHUHIIUIIOB YCOBEPILIEHCTBOBAHUS OE30MACHOCTH Tie-
peBojia ICHEXKHBIX CPEICTB SBIIAETCS pa3pabOTKa MPUHIIMIIOB U MEXaHU3MOB (u-
HAHCOBOM OTBETCTBEHHOCTH YYAaCTHUKOB HAIMOHAJIIBHOM IUIATE)KHOM CUCTEMBI B
cilyyae, ecliM 13-3a 0€e3/eCTBUS OolepaTopa EKTPOHHBIX JICHEKHBIX CPEJICTB Ha-
HECeH yliepO KIMEHTY WIHM JAPYroMYy YYaCTHUKY HAIIMOHAJbHOMW IJIATEKHOU CHC-
TEMBL.

Ho, 6e3ycnoBHO, naxke obecreueHrne 6€30macHOCTH OE3HATMYHBIX PACUCTOB
CII0CO0OM, U3JI0KEHHBIM BbIIIE, HE pemuT Beex npoodsiem HIIC.

®denepanbHbIi 3aK0H «O0 opraHU3aMK MPEIOCTABICHUS TOCYIaPCTBEHHBIX
U MYHULHNAIBHBIX YyCIyr», NpuHATHIA 27 nronsg 2010 roma, mpeaycmaTpuBaet
BO3MO>KHOCTh MCIOJIb30BAaHMS MPH MOTYYEHUU TOCYAAPCTBEHHBIX U MYHUIUIIAI b-
HBIX YCIYT YHUBEPCAIbHBIX AJIEKTPOHHBIX KapT.

[To MHEHMIO accolalui POCCUNUCKUX O0AHKOB, HEKOTOPHIE MOJIOKEHUS ITO-
ro 3aKOHa, KacalolIUecsi OpraHu3alliy BBITYCKa, BbIIAYM U OOCITY)KUBAHUS YHH-
BEPCAJIBHBIX KapT, COJAEpKaT CEPhE3HbIC HEAOCTATKH, YTO JIEJIa€T TPYAHOpPEATH-
3yeMoi ue0 00 UX MCTOJIb30BAHUM JJIs TTOJTYYEHHUS U OIJIaThl TOCYJapCTBEHHBIX,
MYHUITUTIATBHBIX, B TOM YHCiie OAHKOBCKUX YCIYT.

[IpencraisieTcst 11e€CO00pPa3HBIM OCYIIECTBISATh BbIJIa4y YHUBEPCATbHBIX
KapT 0e3 0AaHKOBCKOTO MPHUJIOKEHUS C MPEIOCTaBICHHEM OaHKaM IpaBa IO 3asiB-
JICHUIO KJIMEHTa OCYIIECTBIISTH BBITYCK OOBIYHBIX OAHKOBCKUX KapT (coaepika-
IIUX, B TOM YUCJI€ YHUKAJIbHBIA UICHTU(UKAIMOHHBIN KOJI TPpakIaHNHA), KOTOpPbhIS
MOTJIM OBl UCTIOJB30BATHCS ISl OIJIAThI TOCYIApCTBEHHBIX U MYHUIIUMTAIBHBIX YC-
JIYT.

Kpome Toro, B 3akOHE OTCYTCTBYET MOJIOKEHHUE O TOM, UYTO BBIMTYCKAEMbIC
KapThl JOJKHBI 0a3UpOBAaThCS HA HAIIMOHAJIBHOM IJIATEXHOU cucTeme. B ciydae
€CJIM OTHU TUIATEeKHBIE MHCTPYMEHTHI OYIyT UCIOJIB30BATh MEXIYHAPOIHBIC IJIa-
TEKHbIE CHUCTEMbI, HEU30EKHO MOTYT BO3HHKHYTh MpPOOJIEMbI, CBSI3aHHBIC C BO3-
MOXHBIM OTKJIFOYEHUEM HAIMOHATBLHOTO CETMEHTA IJIATEKHON CUCTEMBI, UTO MPHU-
BEJIET K HEBO3MOXXHOCTH CHSTHUS IpakgaHaMHu Poccuu AEHEXKHBIX CPENICTB U OCY-
HIECTBJICHHS PACYETOB 3a FOCY/IAPCTBEHHBIE U MYHUIIUIIAJIbHBIE YCIYTH, YTO SIBIISI-
€TCsI COBEPILIEHHO HEJIOMYCTUMBIM.

Taxkum 00pa3om, HECMOTpsI Ha JTUHAMUYHOE pa3BUTHE cepbl Oe3HATMYHBIX
pacyeToB, YBEIUYEHNE KOJIMUYECTBEHHBIX M KaUYE€CTBEHHBIX MOKA3aTeNiel, B TIaTeXk-
HOU cucteme Poccuiickoit denepanuy HaOMIOMAIOTCS MPOTUBOPEUHUs, HE TMO3BO-
JISFOTIAE MCTIO30BaTh BECh MTOTEHITUAT OBICTPO Pa3BUBAOIIECICS SKOHOMUKH CTpa-
HbL. B niepBy10 ouepear 3TO BbI3BAaHO OTCYTCTBUEM HALIMOHAIBHOM IJIATEKHOU CHC-

4I/ICTopH;I Poccun ¢ npeBHedmIX BpeMeH 0 KOHIa XX Beka : yueOHOe mocoOue IJis CTYAEHTOB BY30B.
3-e u3z., ucnp. u gom. M. : JIpoda, 2001. 656 c.

> Bbepesuna M. I1. KoHienTyaabHbIe BOIIPOCH OpraHu3aliii 0e3HaJIUYHbIX pacueToB // BaHKoBcKoe aerno.
2001. Ne 12. C. 25-31.
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TCMBI, UYTO CTaBUT pOCCHfICKYIO 9KOHOMHKY B 3aBUCHUMOCTL OT MHOCTPAHHBLIX ILIA-
TCXKHBIX CUCTCM.

E. A. CBuHIOBA,

cmyoenmka 4 Kypca
HIOU (¢p) ATl PO

KOMHCHC&]_[I/IH MOPAJBLHOI'0 Bpeaa npu OKazaHUU MEIUIMNHCKHUX YCIIYT

JIOCTaTOYHO CJOKHBIM SIBJISIETCS NPABOBOE PETYJIMPOBAHUE OTHOILLEHUH,
CBA3AHHBIX C OKa3aHHMEM IpakJaHaM MEIULMHCKON momomu. Becbma He mpocto
pa3zo0patbcst U B BOIPOCAX KOMIIEHCAIMM MOPAJIBHOIO Bpena, 3a yuiepo, Mpuiu-
HEHHBII 370POBBI0 TPAXKIAH. ITO OOYCJIOBICHO PsIIOM OOBEKTHBHBIX U CYOBEK-
TUBHBIX (PAKTOPOB.

Bo-niepBbIX, MEIUIMHCKHE PAOOTHUKU HEAOCTATOYHO 3HAIOT M MOHUMAIOT
coJiepKaHue HOPM, MOCBAILIEHHBIX IIpaBaM IrpaXk/1aH B 00JacTH OXpPaHbl 310POBbSI:
MpaBO Ha COIJIaCHe U OTKa3 OT MEIUIIMHCKOrO BMEUIATENIbCTBA, MPABO HA UH(POP-
MAallMI0 O COCTOSIHUU 3[0pPOBbA, NMPABO HAa COXpAHEHHE BpaueOHOM TaWHBI U T. 1.,
YTO W SIBJISIETCSA MPEANOCHUIKOM HEHAJJIeKAIIEro OKa3aHUs MEAUIMHCKOW MOMO-
. Bo-BTOphIX, MEIMIIMHCKAS yCiIyra crnienududHa, BeJlb TpaXKJaHe He 001a1aoT
MEIUIMHCKUMU 3HAaHUSIMU U HE MOT'YT CYJUTh O NMPABUILHOCTH HAa3HAYEHHUS Jieue-
HUA. OOBEKTHBHYIO OLEHKY MOXET JaTh TOJBKO KOMHUCCHOHHAs CyJIeOHO-
MEIUIMHCKAsT 3KCIEPTH3a, KOTJa YK€ NPUYMHEH Bpel 3J0POBbIO I'pak/IaHUHA.
Hapyiienne MEIUIMHCKUM MEPCOHATIOM HEKOTOPBIX 00SI3aHHOCTEN MO OCYLIECTB-
JICHUIO JIeYeOHOM NEATEeIbHOCTH MHOTAA MPSMO HE MPUBOIUT K MOBPEKICHUIO
3J10pPOBbs, CIEA0BATEIBHO, K IPUUYUHEHHUIO CBSI3aHHOTO C 3TUM HMMYIIECTBEHHOIO
BpeAa, HO MPUYMHAET MAlMeHTy (PU3HYECKUE U HPABCTBEHHBIE CTPAJaHUs: CHJIb-
Has 00Jib, 0XKOTU U T. II. TO, YTO B MOAOOHBIX CIy4Yasix MEIULIUHCKHE OpraHU3alun
00s3aHbl BO3MEUIaTh MOPAJIbHBIN Bpell, COMHEHUI HE BbI3bIBaeT. Bompoc auib B
TOM, KaKh€ HOPMBI CIIEIyeT MPUMEHATh MPU B3bICKAHUH MOPAJILHOTO Bpeza, €Cllu
MMYIIECTBEHHBIN BpeJ, BEI3BaHHBIN MOBPEXKIECHUEM 310POBBS, OTCYTCTBYET. B Ta-
KHX CUTyalUsiX MPaBOBbIM OCHOBAaHMEM KOMIIEHCALIMU MOPAJIBHOIO Bpeaa SIBIs-
orcs cT. 151 'K PO n HOpMBI, periaMeHTUPYIOIME OTHOUIEHUS MO OKAa3aHUIO
MEIUIUHCKHUX YCIYT, €Clu (PU3nyecKre Wik HpaBCTBEHHbIE CTpaJaHus ObUIN Mpsi-
MO CBSI3aHbI C OCYIIECTBICHUEM JIEUCOHOU IEATETLHOCTH

CyuiecTBeHHbIE U3MEHEHHS] HOPMAaTUBHOW M OpPraHU3allMOHHON 0asbl 31pa-
BOOXpaHEHUs, OOHOBJIEHUE 3aKOHOJIATEIhCTBA, 00ECIeUnBAIOIIEr0 MpaBa MoTpe-
OuTess, MPUBEIM K U3MEHEHHIO OTHOLIEHUN MEXIy MalUeHTOM U MEIUIMHCKUM
NepCOHaNOM. AKTUBU3AIMS JABW)KEHHS 32 MpaBa MOTPEOUTENE B MEIUILIMHE TPO-
SIBIITACH 3HAYHTEIBHBIM POCTOM TPAXKIAHCKUX MCKOB K JTCUSOHBIM YIPEKICHIAM?.
Ho, HecMOTpst Ha TO, UTO POCCHICKME IpakIaHe MOTYT B Cy/1I€OHOM MOPSAKE Tpe-

'PaGerr A. M. OGs3aTenbcTBA M0 BOSMEIICHHIO BPEAd, MPHUMHEHHOTO JKH3HH M 370POBBIO. M.
Denepanbubiii o OMC, 1998.

> Tomumns B. B., Cocenko FO. M. Cyne6HO-MEIUIIHCKAs. OICHKA OKAa3aHHS MEIMIMHCKOH MOMOIIM B
yupexkaeHusx apapooxpanenus Poccun // Cyn.-men. Dxenept.2000. Nel. C. 3—7.
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O00BaTh KOMIIEHCALIMM HAapPYLIEHHBIX HEMATEPHUAJIbHBIX OJiar, HET HUKAKOW rapaH-
TUH, YTO UX TpeOOBaHUs OyIyT YAOBIETBOPEHBI, TaK KaK MPAaBOMPUMEHUTEIbHAS
IpaKkTUKa HE YPEryJIupOBaHA M MMEETCS psii MpoOsieM, KOTOPbIE HE MO3BOJISIIOT
CUMTATh BOIIPOC O KOMIIEHCALIMH MOPAJIBHOTO Bpela MPH HEHaJJIeKallleM OKa3a-
HUU MEJIUIIUHCKON MOMOIIY PEIICHHBIM.

CrienuanbHbBIX MPaBUI 00 OTBETCTBEHHOCTH 1O JOTOBOPY BO3ME3THOTO OKa-
3aHus MeauuuHCKUX yeayr B 'K P® (rnaBa 39) Her. Takas mo3unus 3aKkoHOaTe-
JIs1 IPEACTABISIETCS CYIIECTBEHHBIM HEAOCTATKOM B IIPABOBOM PETYIMPOBAHUH CO-
OTBETCTBYIOIINX OTHOIICHWN U MOABEPraeTcs CEpbe3HON KPUTUKE CHELUATMCTOB
MEAMIIMHCKOTO TpaBa, T. K. «OCOOBIA XapakTep MEIWLMHCKON YCIyru Tpedyer
CHEUAIbHOTO HEOPJIAWHAPHOTO MOAXOAA K PEHICHUIO0 BOMpPOCa 00 OTBETCTBEHHO-
cTH».

Tak, BaXKHBIMYCIIOBUEM JOTOBOPAa BO3ME3JHOTO OKa3aHUS MEIULMHCKUX
YCIYT SIBISIETCSI KadeCcTBO OKasbiBaeMbIX yciyr. CormacHo ct. 721 TK PO
KAueCTBO YCIYIM OKa3aHHOM HCIOJHUTENEM, T. €. JOCTUTHYTOTO UM PE3yJIbTaTa,
JIOJKHO COOTBETCTBOBATH YCJIOBHSIM JIOTOBOPA, a MPU OTCYTCTBUU WJIU HETIOJIHOTE
YCIOBUM JOroBOpa — TpeOOBaHUSAM, OOBIYHO MPEABSIBISIEMBIM K YCIyram
COOTBETCTBYIOIIETO pojia. Takoe ke coJiepKaHue KauyecTBa COAEPKHUTCS U B CT. 4
@3 «O 3ammre mnpaB norpedutenei». JepuHunus kayectBa (TOBapa, YCIYr)
ONpENENseTCsl, KaK  COBOKYNHOCTh  CYIIECTBEHHBIXIIPU3HAKOB,  CBOICTB,
0COOEHHOCTEM, OTIIMYAIOIINX IPEIMET UITU SIBJIEHUE OT IPYTUX U NPUJIAIOIINX EMY
OHpCI[GJ'IéHHOCTB4.

Ucxons wn3 oOmmx mnonoxenunit ['K Pd: o0s3arenscTBa MOKHBI
UCITOJIHATBCS HAJIeKaIUM 00pa3oM B COOTBETCTBUH C YCIOBUAMH 003aTENbCTBA
U TpeOOBAHMSIMHU 3aKOHA, MHBIX IPABOBbIX aKTOB, & MPU OTCYTCTBHM TaKUX
YCIIOBUM M TpeOOBaHUIl — B COOTBETCTBHM C OOBIYASMU JIEJIOBOTO 00OpOTa WIH
WHBIMUA OOBIYHO TPEAbSIBIIEMBIMU TPEOOBAHUSIMHU.

Kak omnpegenutb, ycinyra oOkazaHa HaJJIeKallEro KayecTBa WM
HEHaJUIeKallero kauecrra? 3aKOHOJATENb YCTAHOBUII, YTO €CJIM 3aKOHAMHU WJIU B
YCTAaHOBJICHHOM HUMH MOPSAKE NPEeayCMOTPEHbI 00s3aTelibHble TpPeOOBaHUS K
ToBapy (pabote, yciayre), mpojaBel] (MCHOJHUTENb) 00si3aH  Mepenathb
noTpeOuTeNto ToBap (BBINOJHUTH PabOTy, OKa3aTh YCIYry), COOTBETCTBYIOLIUI
3TUM TpeboBaHusaM. [lomyyaercs, 4To ecnu Takue TpeOOBaHUSA YCTAaHOBJICHBI Ha
3aKOHOJATEIbHOM YPOBHE, TO TMpPU BO3HUKHOBEHHWHM TMPOOJIEM B YacTH
YCTAHOBJIGHMsI ~ HajJjexamniero  (HeHaJjIexallero) KadectBa  HEOO0XOIMMO
NPUOETHYTH K TAKUM TPEOOBAHUSIM.

MenuuuHcKe y4YpeKIeHUsT HECYT OTBETCTBEHHOCTh Iepe]] MOoTpeOuTeieM
3a HEUCHOJIHEHHWE WM HEHaJJiexallee HCIOJHEHUE YCJIOBHI JoroBopa (T. €.
OTBEYAIOT 32 KAueCTBO MPEJOCTaBISIEMbIX YCIYT), HECOONIOAeHUE TpeOOBaHUM,
NPEABABISIEMBIX K METOJIaM JIMarHOCTUKH, MTPO(PHUIAKTUKN U JICYEHUS, a TaKXKe B
cillyyae MPUYMHEHHUS Bpela 340POBBIO U KU3HM MOTpedOutens. B cBsizu ¢ stum
NOTPEOUTENH, MOJIB3YIOLINECS MEAUIIMHCKUMU YCIyraMu, BIPaBe 3alIUTUTh CBOE

*IlleBuyk C. C. IIpaBoBoe peryJIMpOBaHHE OKA3aHMA MEIMIMHCKHX ycayr // JKypHam poccmiickoro
mpasa. 2001. Ne 2.
*Oxeros C. U. CioBaps pycckoro si3sika. M., 1998. C. 167, 630.
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HapylIieHHoe mpaBo. [lyrem npenbsBieHus TpeOOBaHUS O BO3MELICHUH YOBITKOB,
MPUYMHEHHBIX HEHUCIIOJHEHUEM WM HEHAJIEKAUUM HCIIOJIHEHUEM YCIOBUI
JIOrOBOPA, BO3MENICHUH ylliepOa B cilydyae NPUYMHEHUS BPEAa 300POBBIO U XKU3HH,
a TaK»K€ 0 KOMIIEHCAIMH 332 IPUYUHEHHE MOPAJIIBHOTO BpE/a.

I'paxxnanka K. npenpsBuina ucKk K OTBeT4MKYy B Jjwmie OOmecta c
OTPAHUYEHHOU OTBETCTBEHHOCTBIO «PernonanbHbIN 1ab0paToOpHO-
JUArHOCTUYECKUA UEHTPUMMYHO-XMMUYECKUX METOJIOB HCCIENOBaHUs». B
OCHOBaHUM HCKa OBLJIO TpeOOBaHWME O BO3MEILEHWU BpEAa, BHIPA3UBIICECS B
HEHAQ/JIe)KAIlEeM OKa3aHUM MEIUIMHCKUX YCIOyr Mo 3abopy wmarepuana ais
naboparopHoro wuccieaoBanusa. Mcxoas w3 marepuanoB Jena, ObUT 3aKIIOUEH
JOTOBOP C 3TOM MEIUUMHCKOW opraHuzauueid. OpHako NPUYUMHEHUs Bpeaa
3I0pOBBIO HE OBLIO, B CBS3H, C UEM B MOCJIEAYIONMIEM ObLII U3BMEHEH MPEAMET UCKA.
Tak Kak 3TO HaNpPAMYIO BJIMSUIO HA MEPY 3alllUThl, KOTOpasi TaK:K€ HEBEPHO ObLia
yKa3aHa.

Ha npakTuke BO3HMKAaIOT CIOXHOCTM B 4YacTH [PUBJICYEHUS K
OTBETCTBEHHOCTH MEIUIMHCKUX YUPEKIECHUN (MEIULIMHCKUX PaOOTHHUKOB). DTO
00OyCIJIOBJIEHO pAOM NMPUYMH. B uncie TakoBBIX M crielu(uKa JOrOBOpa, a TAKXKe
HEBEPHOE YKAa3aHWE OCHOBAHMS MCKA. Y Ka3bIBalOT, HAI[PUMEDP, B OCHOBAHUM HCKa,
YTO ObUT MPUYMHEH BPEJ 30POBbIO U MPUOETaloT K TAKMM CIIOCO0aM 3alllUThl KaK
BO3MEIIICHHE yIlepOa, KOMIIEHCAUsl MOPaJIbHOTO Bpena ... XOoTA Mo (akTy Bpena
3I0POBBIO HE OBbUIO (T. €. HE OBLIO HAPYIICHUS aHATOMHYECKON IETOCTHOCTH U
dbuszuonornyeckod  (GyHKIIMUM  OpPraHoB), a  TOJbBKO  OBUT  MPUYUHEH
HEHMMYIIECTBEHHBIN Bpea. M Torna Mo>keT BO3HUKHYTh BOMPOC, @ B KAKUX CIIydasix
MBI MOXEM MpPUOETHYTh K TakKOMy CHOCOOy 3allMThl, KaK KOMIIEHCAlus
MopasibHOrO Bpeaa? M kak npuBiieKaTh K OTBETCTBEHHOCTH BUHOBHBIX JIMII.

TpeboBaTh KOMIEHCAIIUIO MOPAIBHOTO Bpeaa MOXKHO, €clid (pru3nueckue uiu
HPABCTBEHHbIE CTPAJaHUsl BO3HUKIUA B CBSI3M C MOCATATEIbCTBOM OOMIYMKA HA
HEMMYIIECTBEHHbIE TMpaBa (HeMmaTepuajgbHble Onara): >KH3Hb, 3J0pPOBbBE,
JOCTOMHCTBO JIMYHOCTH, JUYHYIO HENPUKOCHOBEHHOCTb, YECTh U J00poe HMH,
JIENIOBYI0 pENyTalMio, JIMYHYI0O M CEMEHHYI TailHy, NpaBO CBOOOJIHOTO
NepeBMKEHUs, TPaBO Ha MMs, MPaBO aBTOPCTBA, — BCE TO, YTO, KAaK IMPaBUJIO,
MPUHAJIEKUT YEJIOBEKY OT POKICHHSI, HEOTUYKIAEMO U HETIepeaaBaeMo.

MopanbHslil Bpen, kak pazbiacHseT [Inenym BepxoBHoro cyna PO, «moxer
3aKJII0YAThCSl B HPABCTBEHHBIX MEPEXKUBAHUSIX B CBSI3U C YTPATOM POJCTBEHHUKOB,
HEBO3MOYKHOCTBIO MPOJOJIKATh AaKTUBHYIO OOIIECTBEHHYIO JKHM3Hb, HOTepei
paboThl, pacKphITUEM CEMEWHOM, BpauyeOHOW TalHBbI, PACIPOCTPAHCHHEM HE
COOTBETCTBYIOIIMX  JIEUCTBUTEIbHOCTH  CBEJCHMM,  3aJ€BAIOIIUX  YECTh,
JIOCTOMHCTBO WJIM JIEJOBYIO pemyTalus TpaxaaHuHAa, BPEMEHHBIM OTPaHUYEHUEM
WIM JIMIICHUEM KaKux-Tbo 1mpaB, (U3MYECKOl 00Jibl0, CBA3aHHOM C
NPUYMHEHHBIM YBEUbEM, HWHBIM TIOBPEXKICHUEM 30pPOBbSl JIMOO B CBSI3U C
3a60JIeBAHIEM, MIEPEHECEHHBIM B PE3YJIbTATe HPABCTBEHHBIX CTPANAHHI M Jp.»°.
Haubonee ucuepnbiBarolee, Ha Halll B3IV, JEJIEHHE BpeAa MO BUAaM — Ha

® HekoTopble BOMPOCH! IPUMEHEHHS 3aKOHOAATENHCTBA O KOMIICHCAIMH MOPATBHOTO BPEa : OCTAHOB-
nenue ITnenyma BepxopHoro Cyna P® ot 20.12.1994 Ne 10 : pex. ot 06.02.2007 // CIIC «KoucyabTaH-
tILmrocy
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MMYILECTBEHHBI 1 HEMMYIECTBEHHBIN Bpel. Kak COOTHOCHTCS ¢ 3TUMH BUIAMU
Bpeaa MopaiibHbIi Bpea? [1o aTtomy Bompocy cymecTByeT ABe no3uiuu. CoriiacHo
IIEPBOM TIO3ULMN, MOPAJIBHBIA BpPEI MOXET SBUTHCS OJHUM W3 IOCIEICTBUN
MPUYUHEHUS J1I0O0T0 M3 000UX BUJIOB Bpez[a»ﬁ. Tak, mo MHeHHIO Mpodeccopa
A. M. DpneneBckoro, «IpuHUMas BO BHUMAaHHE MPUMEHSEMYIO POCCHICKUM
3aKOHO/IaTeJIeM TEPMHUHOJIOTHIO, BO3MOXKHO, OBIJIO ObI BKIIOYEHHE U MOPAIBHOTO
Bpea B COCTaB HEMMYIIECTBEHHOIO BpeAa, €CIM Y4ecTb, YTO OTCYTCTBHUE
CTpaJaHUii — 3TO COCTOSIHUE TCHUXWYECKOrO OJIaromoiydusi, U, B MPUHIIUIE, HET
OCHOBAHMM HE OTHECTH IICHUXMYECKOE OJIaronojlydne JHYHOCTH K YHCIY
HeMarepualbHbIX Onar. OJHAKO yMajeHUEe IICUXHYECKOro OJaronorydus
JUYHOCTH, B OTJIMYUE OT yMaJIeHUsl JPYTHX BUJIOB OJar, BCerJa BTOPHUYHO — OHO
ABJIAETCS  TOCIENCTBUEM  NPUYMHEHHS  BpeAaa  JApyruMm  OmaraM,  Kak
HEMMYIIIECTBEHHBIM, TaK M HUMYILIECTBEHHbIM. BTopas mo3unms mnpenmnonaraer
IIPaBOBYIO 3aLIUTYy MyTEM KOMIIEHCALMM MOPAJIBHOTO BpEAa B KaueCTBE OOIIETO
npaBuia, YCTAHOBJIEHHAs POCCHUMCKMM 3aKOHOJATENEM JIMIIb JJIs CIy4aeB, KOrja
CTpajiaiii  ABIMIOTCS  MOCICACTBUEM — MPOTHBONPABHOTO  HapyIICHHA
HEMMYIIIECTBEHHBIX NIPAB WJIM YMAJICHUS APYTUX HEUMYILECTBEHHBIX OJ1ar .
Takum 00pa3oM, nenaeT BbIBOJ MHpodeccop, «0e30roBOPOUYHOE OTHECEHHUE
NICUXWYECKOTO OJaromoiaydusi K YUCIy HeMaTepHalbHBIX Onar B cmbicie cT. 150
['K P® o3Hauano Obl BBIXOJAIIMBAHUE OTPAHWYEHUI, YCTAHOBJIEHHBIX B
OTHOIIIEHUY BOSHUKHOBEHHS ITpaBa Ha KOMIIEHCAIIMIO MOPAJIbHOTO Bpeaa B ¢T. 151
['K P® — Benp BeIpaxkaromeecss B CTPAJAHUAX HAPYLIEHHE IICHUXUYECKOTO
0JIaronoayyuss JUYHOCTH BO3HUKAET M B CJIy4Yae HApYIICHUS HMYIIECTBEHHBIX
npaB. OgHako, MO €ro MHEHHIO, €CIM OTHOCUTh, MCUXUYECKOE OJIaronojyune K
YUCIYy HEMaTepHalbHbIX OJiar, TO [JJs MX 3alUThl IyTEM KOMIIEHCAUU
MopansHOro Bpena ctT.151 I'K P® orpannuenui He npeaycMaTpHUBacT.
CnepoBaTtenbHO, BO BCEX Cly4yasX HapyLIEHUWH HMMYIIECTBEHHBIX IIPaB
BO3MOYKHOCTh MX 3aIlIUTHI TyTEM KOMIIEHCALIMY TPUUYUHEHHBIX TPaBOHAPYIIEHUEM
CTpaJlaHui, JOJDKHA OBITh CIHEUHUATBbHO MPEAyCMOTpEeHa 3aKOHOM» . Takum
o0pa3oM, «BBEJIEHHWE IMCHUXWYECKOro OJaromnoiy4yusi B COCTaB HEMaTepUaIbHBIX
osar B cMbicie cT. 150 'K B kauecTBe MOJTHOMPABHOIO M CAMOCTOSATENBLHOTO OJiara
npuBoaAMSi0 Obl K sIBHOMY mnpotuBopeunto. Ilostomy A. M. DpaeneBckuii
YTBEPXKJIAET, YTO TCUXMYECKOE OJaronojyyvie JUYHOCTU CJIEAYyEeM CUUTATh
0COObIM (B BBIIIEYKa3aHHOM  CMbICIIE) HEHUMYIIECTBEHHbIM  OJlaroM W
COOTBETCTBEHHO OTHOCHUTb MOpAaJbHBIM Bpel K 0CO00H KaTeropuu Bpena,
MOTYIIETO CYIIECTBOBATh HE CAMOCTOATENBHO, a JHIIb B Ka4€CTBE MOCIEIACTBUSA
PUYHHEHHS KaK HEHMYIIIECTBEHHOTO, TAK H HMYIIIECTBEHHOTO BPEIay .

®Tony6es K., Hapmxasiit C. KoMneHcamus MOPaIbHOTO Bpea NPy HAPYIIEHHH MMYIIECTBEHHBIX MPAB
rpaxnanuna // Poccuiickas roctunust. 2001. Ne 4. C. 21.

79p11eneBCKm71 A. M. MopainbsHbIil Bpe: COOTHOIIICHHE C IPYruMH Bujamu Bpeaa // Poccuiickas rocTu-
must. 1998. Ne 6. C. 21.

® Tam xe. C. 20.

93pnenesckuit A. CIOpbl 0 KOMIICHCALMH MOpalIbHOro Bpena // Poccuiickas rocturms. 1997. Ne 2. C.
38-39.
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CornacHo ct. 1099 I'K P®, «MopanbHbIil Bpell, TPUUUHEHHBIN JIEUCTBUAMU
(Oe3neiicTBMEM),  HApPYIIAIOIMIMMU  HMMYLIECTBEHHbIE  IpaBa,  MOMJIEKUT
KOMIIEHCAIIMH TOJIBKO B CIIy4asiX, IPSAMO MPEIYyCMOTPEHHBIX 3aKOHOM).

Takum 00pa3om, MOMUMO TOTO, YTO HY)KHO OyJIE€T CChUIATHCS Ha 3aKOH —
OCHOBaHHE TPeOOBAHUS KOMIIEHCAIIMM MOPAJIBHOTO Bpena, Mo oOIeMy MpaBULy
IPUJETCS T0KA3bIBaTh CIEAYIONINE OOCTOSITENbCTBA!

— (pakT HapyIlIEHUS OTBETUYUKOM IIPaBa;

— (pakT PU3NYECKUX UM HPABCTBEHHBIX CTPaJaHUi;

— IPUYMHHO-CJIECTBEHHYIO CBSI3b MEX]ly HapyIIEHHEM OTBETYMKOM IpaBa
1 PU3NYECKUMU WM HPAaBCTBEHHBIMH CTPAIaHUAMU;

— XapakTep M CTENEHb (PU3MYECKUX WM HPABCTBEHHBIX CTPAJaHHUM, 4YTO
BIIHUSIET HAa pa3Mep KOMIIEHCAIIMU MOPAJIIBHOTO Bpea.

T. H.Cene3HeBa,

cmyoenmka 4 Kypca
HIOU (¢p) A T'Tl PD

K Bompocy o nesiecooopa3zHocTu BBeJeHHs YIPOIIEHHOH MPoueaypbl pac-
CMOTPeHMs CyIaMH JieJ1 0 PaCTOpP:KeHUHU Opaka

PacTop:enue Opaka — CJI0)KHOE COLMaIbHOE SIBJIEHUE, HO B HEKOTOPBIX CIIy-
YyasgX COXpPaHEHUE CEMBbU HEBO3MOXKHO. B KaKI0M KOHKPETHOM CJIydae Ha 3TO €CTh
CBOM TMPUYHMHBI, MHOTOTPAHHOCTh KOTOPBIX OOYCJIOBJIEHA CHEIU(DUKON CEMEHHBIX
oTHomIEHH. CTOJb K€ MPOTUBOPEUMBBIM SIBIISIETCA M B3aUMOJICMICTBUE HOPM Ce-
MEWHOIr0 IMpaBa U I'PaKJAHCKOTO IMPOLECCYAIBHOTO MPaBa B BOIPOCAX PETYIUPO-
BaHUS MPOLEAYPbl PACTOPKEHUSI Opaka, YTO HEOJHOKPATHO OOCYKJajJoCh B JTOK-
TpPHUHE.

CyneOHas 3amuTa cCeMENHBIX MpaB OCYLIECTBISETCS B paMKaxX Ipa)JaaHCKO-
ro mporecca. OnHako npu aHanuse cooTBercTByronux HopM [ TIK PO mbl mpuxo-
JIVMM K BBIBOJly, UTO HA CETOJMHSIIHUW JI€Hb HEAOCTATOYHO CYIIECTBYIOLIUX IIPO-
IIECCYyaJIbHBIX HOPM JIJII PACCMOTPEHHUSI CyJaMu el O pacTOpKeHUH Opaka, B 4ya-
CTHOCTH, 110 O€CCTIOPHBIM OpaKOPa3BOIHBIM JIIaM.

B cootBerctBuu c 1. 1 4. 1 cr. 22 I'TIK P®, cynsl paccmMaTpuBaroT U paspe-
AT UCKOBBIE JIeJia C YYaCTUEM TPAXK/IAaH, OPraHU3alKil, OPraHOB TOCYIapCTBEH-
HOU BJIACTH, OPraHOB MECTHOI'O CAMOYMPABJICHUS O 3alUTE HAPYUIEHHBIX UJIU OC-
MapuBaeMbIX TMpaB, CBOOO U 3aKOHHBIX UHTEPECOB MO CIOpaM, BO3HUKAIOIIUM H3
FPaXJaHCKUX, CEMEUHBIX, TPYIOBBIX, KUIUIIHBIX, 3€MEJIbHBIX, IKOJIOTUUECKUX U
MHBIX MTPAaBOOTHOIIEHUH. B nepeune nein ocoboro npou3BoACTBA, 3aKPETJIEHHOTO B
cT. 262 I'TIK P®, He conepKuTCs Takas KaTeropusi, Kak Jiejia 0 mpekpaiieHuu opa-
ka. CnegoBaTenbHO, 1715 Ie]l O PACTOPKEHUH Opaka JAeMCTBYIOIIMM MPOIeCCyalb-
HBIM 3aKOHOJATEJIbCTBOM IMPEAYyCMOTPEHA TOJIBKO MCKOBas (opMa MPOU3BOJCTBA,
B TOM YHUCJIE€ B CIly4a€ B3aUMHOIO COTJacus CYINpYyroB. AHAJIOTWYHAas CUTYaIlUs
cknagpiBasiack U B panee AeiictBoBasieM ['TIK PCOCP 1964 r. OnHako, B coOT-
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BercTBUU ¢ HOpMamu ['TIK PCOCP 1923 r. Bce aena o pactop:keHuu Opaka pac-

CMaTPUBAIKNCH KaK OECCIIOPHBIE B 0COOOM MOPSIKE .

Ha cerogusmnuii AeHb BCe MpOIECCyallbHbIe OCOOEHHOCTH PACCMOTPEHHUS
JIe 0 pacTop KeHUH Opaka npeaycMmorpersl CeMeitHbiM konekcom PD, B koTropom
3aKpEIUIEHbI JIBE€ PA3JIMYHBbIE MPOLIEAYPbl PAaCTOPKEHHUS Opaka: MpU OTCYTCTBUHU
corJiacusi OJJHOTO M3 CYHpyroB Ha pactopxkeHue Opaka (ct. 22 CK P®) u mpu B3a-
MMHOM COTJIaCHH CYIIPYroB Ha pactopkeHue Opaka (ct. 23 CK PO).

3/1ech BOBHHMKAET 3aKOHOMEPHBIN BOMIPOC: a MPUCYTCTBYET JIM CIIOP O MpaBe
B JAHHOM KaTeropuu Jena? Bo3MOKHO i1 pacCMOTPEHUE JIeNI O PACTOPKEHUU Opa-
Ka 1o mnpouenypam, npeaxycMorpeHHbiM CK P@® B mopsiike ynpomeHHOro mpous-
BojcTBA?

Urak, cnop o npaBe — yto 310? Tak, M. A. 'ypBuu nonaraiu, 4To crnop o
IpaBe — IoMexa, CONPOTUBIICHUE, NPEISITCTBUE OCYIIECTBICHUIO IIPaBa, HEONpe-
neneHHocTh B npase. 11o muenuto P. E. I'ykacsHa, ciop o npase CBUIAETENbCTBYET
O TOM, YTO MEXJy CTOPOHAMH HET COTJIACHs: OJIHA CTOPOHA CUYUTAET, YTO Yy HEe
€CTb CYOBEKTHMBHOE MaTepUajbHOE IPABO, ApPYyras OCIAPUBAET €ro CyIIeCTBOBa-
Hue. Kak yreepxkman U. M. 3aitieB, ciop 0 mpaBe — 3TO PErNIaMEHTUPOBAHHOE
HOPMaMH COOTBETCTBYIOILIETO MAaTEPUAIILHOTO IpaBa OOIECTBEHHOE OTHOILIECHUE
KOH(DJIMKTYIOINUX YYaCTHUKOB, KaXKJbI U3 KOTOPBIX MOXKET UMETh 00SI3aHHOCTH U
NPUTSA3aHUS 10 OTHOIICHHIO K Jpyroil cropoHe. Crnop umeeT MarepuaibHO-
IIPaBOBYIO MPUPOJIY: OH BO3HUKAET JIO MPOIECCA, B HEM YYACTBYIOT CYOBEKTHI Ma-
TEPUAIBHOTO MpaBa, KOHPIUKTYIOIINE OTHOCUTENIBHO MPaB U 00S3aHHOCTEN, MpU-
HAJUIeKAIUX UM KaK YYaCTHUKAaM COOTBETCTBYIOUIMX HEMPOLECCYabHBIX MPaBO-
OTHOUIEHUM .

Jlanee MOXXHO MpPOAHAIU3UPOBATh BO3MOKHOCTh PACCMOTPEHHUSI CyIaMH €I
0 pacTop:keHuHu Opaka B MOpsJIKe 0co00ro nmpousBojcTBa. Kak OblIO yKa3aHO BbI-
me, percreyromuM CK P® mpegycmoTrpeno nBe mpoueaypsl: O B3aUMHOMY CO-
IJIACHIO CYTIPYTOB Ha pacTOpKEeHHE Opaka U MpU OTCYTCTBUU TAaKOBOTO.

[Ipy HamuMuMM B3aMMHOIO COTJIacHsl CyJA pacTopraer Opak 0e3 BbIICHEHHs
npuuuH (1. 1 cr. 23 CK P®) u 6e3 npuMeHEeHHs] MPUMUPUTEIHHON MPOIEAYPHI.
JIByCTOpOHHEE BOJIEM3BSBICHUE CYIPYIOB SBISETCS HEOCHOPUMBIM J1OKa3aTellb-
cTBOM pacrniaga cembu. CynebHas ¢opMa B TaKOM CiIydae HEOOXOoauMa JIJis 3alllu-
Thl UHTEPECOB HECOBEPILICHHOJIETHUX WJIEHOB CEMbU, TO €CTh CyJl 00s3aH ompee-
JUTHh MECTO KUTEJIbCTBA peOCHKA, a TaKXkKe MOPSAIOK U pa3Mepbl ATUMEHTOB Ha €ro
conepxkanue (1. 2 ct. 4 CK PO).

Hanee, B otinune oT o61mieit HopMmbl ctT. 154 T'TIK P®, ycranaBnuBaromiei
CPOKHM pPacCCMOTPEHHS U pa3pelIeHus rpaxaaHckux aei, 1. 2 cr. 23 CK PO npeny-
CMOTPEH CIELMATIbHBIN CPOK ISl pACCMOTPEHUS JIEN O paCTOPKEHUU Opaka cyaoM
IIPY B3aMMHOM COIJIACHM CYNPYTrOB — HE PaHEee MCTEUEHUsI MECsIa CO JHS MoAauu
3asiBJICHUS CYNpyraMu 3asiBJICHUSI O pacTop:KeHuH Opaka. J[aHHOe mpaBuiIo UMeeT

lMHpOJ‘II—O6OBa O.T'. 3amuTa UHTEPECOB CEMBU B OPaKOPa3BOIHOM IPOIECCE : AWC. ... KaHJ. FOpU. Ha-
yk. SIpocmasib, 2009. C. 167.
2URL : http://kadrovik.by/topic/39164/ (nata obpamerus: 29.01.2015).
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0CO0YI0 COLIMAIBHYIO 3HAUMMOCTb B CBSI3U C 3aMHTEPECOBAHHOCTHIO TOCY1APCTBA B
coxpanennu cembu. [loaTomy, Henb3sa He cornacutbesa ¢ H. M. KoctopoBoii B ToMm,
yto B o0mmx npasmwiax ['TIK PO HeoOxoanmo nmpeaycMOTpeTh UCKIIIOUEHHUE, YTO
(denepanbHBIMU 3aKOHAMHU MOTYT OBITh YCTAaHOBJIEHBI OoJyiee JUIUTEIbHBIE CPOKH
paCCMngeHI/Iﬂ JIe]l U ClTydau, KOT/Ia CPOK PACCMOTPEHHs Jelia He MOXKET ObITh CO-
KpalleH .

O4eBUIHO, YTO PACTOPKEHHE MO B3aMMHOMY COTJIACHUIO HE COOTBETCTBYET
CYILITHOCTH MCKOBOT'O IIPOU3BOJICTBA.

Bo-niepBbIX, OTCYTCTBYET CIIOP O MpaBe, KOTOPBINA SIBISETCS HEOOXOAUMBIM
3BEHOM HMCKOBOI'0 MPOM3BOJCTBA. Kak mpaBuiio, Cynpyru oObIYHO JOTOBapHBAIOT-
Cs1 0 TOM, KTO TIOJAaeT UCK, HO, Ha Hall B3IV, ObLIO OBl MpaBUiIbHEE MOJAaBaTh CO-
BMECTHOE 3asIBJICHHE B CyJ C TpeOOBAaHUEM PacTOPrHyTh Opak. JlaHHOE 3asBiIEeHUE
IO CBOEH CYTH HE SIBJISIETCS MCKOBBIM, TaK KaK HE OTPAKAaeT MPOTUBOIOJIOKHBIX
MHTEPECOB CTOPOH, HET KOHKPETHOTO TPEOOBAHUS UCTIA K OTBETUMKY WJIM yKa3a-
HUS Ha HapyLI€HHE OTBETYUKOM IIpaB, CBOOO]] MJIM 3aKOHHBIX UHTEPECOB UCTIIA.

Bo-BTOpBIX, B IPOU3BOJICTBE 110 PACTOPKEHUIO Opaka Mo B3aUMHOMY COTJIa-
CHUIO CYNPYTrOB OTCYTCTBYIOT HEKOTOPBIE JIIEMEHTBI HCKOBOTO MPOU3BOJCTBA: MPO-
Leaypa JT0Ka3bIBaHUs, OTKA3 OT MCKa, MPU3HAHUE MCKA OTBETUYUKOM. Tem He Mme-
Hee, Ha MPAaKTUKE MPOLEAYypa BHICTPAUBAETCS M0 MPUMEPY UCKOBOM (POPMBI, TOJb-
KO YOPOLIEHHOM, B TAKUX CIy4asx CyJ pacTopraeT Opak MMEHHO B CBSI3U C MpH-
3HAHUEM MCKA OTBETYMKOM, TaK KaK OOBIYHO 3asIBJIEHUE B CYJ ITOCTYIMAET OT OJHO-
ro U3 CyNpPyroB, KOTOPBIA M CUUTAETCS I/ICTHOM4. [TonmaraemM, 4TO M 3Ta NMpPaKTHKA
HE COBCEM BEpHA, MOTOMY YTO MPU3HAHHUE MCKAa OTBETYMKOM MOJIPa3yMEBAET CO-
rJlacie OTBETYMKA UMEHHO C JJOBOJIaMH HCTIIA, B TO BpeMs KakK Jake MpU B3auM-
HOM COIJIACHM CYNPYTIOB Ha PACTOpPKEHHE Opaka y HUX MOTYT ObITh Pa3iIUYHbIE
MOTHUBBI. Clie1oBaTeIbHO, OCHOBAaHUEM JJI PACTOPKEHUS Opaka JIOJKHO OBITh
TOJIBKO B3aMMHOE COTJIacue CYNpPYTOB.

Haunbouiee c0KHBIM SBISIETCS BOIIPOC O CYLIECTBOBAHUHU CIIOPa O IIpaBe NpH
MHOM Mpolielype pacTOp>KeHHs Opaka, a UMEHHO MPU OTCYTCTBUH COTJIACHUS OJTHO-
ro u3 cynpyros. [losaraem, 4To ¥ B 3TOM CUTyallud HEBO3MOKHO F'OBOPUTH O TOM,
YTO MEXJYy CTOPOHAaMH €CTh CIIOp O IpaBe. B TakoM cilydae BEpHEE TOBOPUTH O
TOM, YTO HPUCYTCTBYET crop o ¢akre. Beap pacTopkeHue Opaka — 3TO M €CTb
IOpUINYECKUN (DAKT, MPEeKpaIaloNnui TpaBa U 003aHHOCTH CYIIPYTOB.

[ToaTomy, Ha Haml B3MJISI, BOBMOXKHO U OOOCHOBAaHHO BBEJIEHUE YNPOIICH-
HOM TpoLeAypbl PacCCMOTPEHHs CylaMu JIeJd O PAacTOp>KEHUH Opaka B MOpSAKE
ocoboro nmpousBoAacTBa. JJaHHOE MoJIoKEHHE 1e1ecO00pa3HO 3aKOHOAATENIbHO 3a-
kpernuth B ['TIK P® B xauecTBe caMocTosITeIbHOM TUIaBhl B moapaszene «Ocoboe
npou3BoACTBO». COOTBETCTBEHHO, TPU BO3ZHUKHOBEHUHU KAKUX-JIUOO CIIOPOB, B Iie-
JISIX 3aLIUTHI IPaB HECOBEPILIEHHOJIETHUX YICHOB CEMbH,

Jiea JaHHOW KaTeropuu JIOJKHBI PACCMaTpPUBATHCA B MOPSIKE MCKOBOTO MPOU3-
BOJICTBA.

¥ Cm.: Cyne6Hast 3amuTa ceMeiinbix mpas / mox pex. H. M. Kocroposoit. M., 2008. C. 112.
*Mupomo6osa O. I'. Vkas. cou. C. 168.
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A. M. CemkoBa,

cmyodenmxka 1 Kypca
HIOU (p) ATTI PO

Poab MPOKYPOPCKOIo HAA30pa B 3alIUTE TPYAOBLIX IIpaB

JIeATeNbHOCTD 10 TOCYAAPCTBEHHOMY HAJ30py M KOHTPOJIIO OCYIIECTBISACT-
Csl Pa3JIMYHBIMHA OpraHaMH, KOTOPBIE MOTYT OCYILIECTBIISITh CAMOCTOSATENBHYIO A€ -
TEJIBHOCTh, @ TAKXK€ B3aMMOJICUCTBOBATh C LIENBI0O OOECIEUYEeHUs] peajbHOro BOC-
CTAHOBJICHUS HAPYILLIEHHBIX IIPaB.

K unciy opranoB, oCylIECTBIISIIOIINX FOCYIapCTBEHHBIN HAA30P U KOHTPOJIb
3a COOJII0JIEHUEM HOPM TPYAOBOIO IIpaBa, OTHOCSITCSA OpraHbl MpoKypaTypsl. [ nas-
HOW OTJINYUTENIbHON 0COOEHHOCTBIO ACSITEILHOCT OPTraHOB MPOKYPATYypPHI SIBIISIET-
Csl BO3MOYKHOCTb YCTPaHEHUSl HapyILIEHUH TPYJOBBIX MpaB, AOMYIIEHHBIX JHOOBIM
CyOBEKTOM TPYAOBOro mpasa. Takum 00pa3oM, IOPUCAUKILINS OPraHOB IMPOKYpATY-
pBI pacIpoCTpaHseTCsl HE TOJIBKO Ha paboTojaTeneil, pabOTHUKOB, UX MOJHOMOY-
HBIX MPEACTABUTENEH, HO U Ha JACSITEIBHOCTh MHBIX CYOBEKTOB TPYAOBOIrO MpaBa, B
YAaCTHOCTH Ha JIPYTHE OPraHbl, OCYLIECTBIIOUIUE NEITENBHOCTh IO TOCYAApCT-
BEHHOMY HaJ[30py M KOHTPOJIIO 32 COOJIIOACHUEM HOPM TPYyAOBOro mpasa. B cBs3u
C U3JI0’)KEHHBIM MPOKYypaTypa MpU3BaHa 0OecHeurBaTh MPABOMEPHOE MOBEIACHHUE
BCEX CyOBEKTOB TPYJIOBOrO IpaBa, BKJIIOYAs U JIPYrHe OpraHbl TOCYJapCTBEHHOIO
Ha/30pa U KOHTPOJIS 3a COONIOIEHNEM TPYJOBBIX IIpaB. B Hacrosimiee Bpems B ['e-
HepaJIbHOM MpoKypatype PD cyiecTByeT ynpaBiieHHE 110 HAI30PY 32 COOIOICH -
eM TpaB 1 cBOGO IpakaaH, B TOM urcie B chepe Tpyna . CienoBaTeIbHO, MPOKY-
paTypa npu3BaHa UrpaTh BEAYIIYIO POJIb B 3aIIUTE TPYJAOBBIX MPAB I'PaKIaH.

IIpu ocymiecTBieHnHn HaA30pa 3a UCIOJHEHUEM 3aKOHOB IPOKypOpaMm Haj-
nexutT pykoBoactBoBaThcs D3 «O mpokyparype Poccuiickoii denepaunn» Ot
17.11.95 r Ne 168-®3 ¢ nocieayomyuMy H3MEHEHUSIMA U TOTIOJTHEHUSIMU, MIPUKA-
3oM ['enepanbHoro Ilpokypopa PO «O6 opranuzaiuu npoKypopcKoro Hajazopa 3a
VCIIOJIHEHHEM 3aKOHOB, COOJIIOJIEHMEM MpaB U CBOOOJ 4YEJIOBEKA U TPakIaHUHA»
ot 22.05.96 t. Ne 30, coriacHO KOTOpOMY TpeOyeTcsl aKIIEeHTUPOBaTh BHUMAHUE Ha
3ammTe 3aKkperieHHbIX B Koncrurynnu Poceniickonn @enepannn TpyIOBbIX, UMY-
HIECTBEHHBIX, KUJIMIIHBIX, YKOJIOTMUECKUX, U30MPATENbHBIX U UHBIX MPaB U CBO-
0011 uenoBeka u rpaxaaHuHa. [Ipu nmpoBepkax Ha MPEANPUATUSX U B OpraHU3aIU-
X O9TOT MpPHUKA3 NPEINUCHIBACT aHAJIM3UPOBATh BHINOJHEHHE pPabOTOdATENIAMU
00s13aHHOCTEH MO CBOEBPEMEHHOU BBIIIATE 3apaOOTHOM MUIATHI M CO3JIAHUIO pa-
GOTHHKAM OE30MACHBIX YCIOBHH Tpy/aa’. B IeATebHOCTH MO HA30py 3a HCIIOIHE-
HUEM 3aKOHOB M 3aKOHHOCTBIO NMPABOBBIX AKTOB B C(epe TPYAOBbIX OTHOIIECHUMN
Takke HEoOXOIUMO YYHThIBaTh ykazanue [enepambnHoro Ilpokypopa PD «O06
YCUJIEHUU TIPOKYPOPCKOTO HAJ30pa 3a UCIIOJIHEHUEM 3aKOHOIATENbCTBA 00 OXpaHe
TpyJa Ha NOPEANpUATHAX W B OpraHu3aiusx BceX (GopM COOCTBEHHOCTHU» OT

' B ['ennpokyparype co3aano ynpasienue // Poccniickas razera. 2006. 27 uroms.
OO0 opranu3anuy IPOKYPOPCKOTO HAI30pa 3a MCTIOJHEHHUEM 3aKOHOB, COOIOACHIEM TIpaB U CBOOO Ue-
JIOBEKA U TpaXkAaHWHA : Mpuka3 I 'eHepanbHOro mpokypopa P® ot 07.12.2007 Ne 195.
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06.07.2000 t. Ne 107/7. Vicrounukamu HHQOpPMAIIMH O HAPYIICHUAX yKa3aHHBIX
3aKOHOB MOTYT OBITb >KaJIOOBI U 3asBJICHUS IPAXK/IaH, OCTYNAKOIUE B IPOKypaTy-
Py, COOTBETCTBYIOIINI BHIOOPHBIN MPOGCOIO3HBIN OpraH U KOMHCCHUIO TIO TPYJIO-
BBIM CIIOpaM OpraHMU3aIiy, 0000IIeH s Cy1e0HOM MPAKTUKH TIO TPYAOBBIM JEJIaM,
MAaTEpHUAIIBI PACCIIENOBAHUSA HEKOTOPBIX YTOJOBHBIX JI€Jl, JAHHBIE CTATUCTUYECKUX
OpPIraHOB U OTUETHBIE CBEJICHUS MPEINPUITHIA, COOOIIECHUS ITeYaTH, paanuo, TeJIEeBU-
JI€HUs, Ipyrue KOHKPETHbIE CUrHaIbl. [lepednciieHHble HCTOYHUKY U UMEIOIIUECs
B UX COJEP’KaHWH CBEJIECHHS MOT'YT CTaTh OCHOBAHHMEM JUJII BOBHHUKHOBEHUS OTHO-
IICHUI 10 TOCYJAapCTBEHHOMY HAaJ30pYy M KOHTPOJIIO OPraHAMM IPOKYpaTypsl 3a
COOJIIOICHUEM TPYAOBBIX IIPaB IPaXkJIaH.

CrnenoBaTenbHO, NEATEIBHOCTh NPOKYpaTyphl 10 HAA30py U KOHTPOJO HE
MCKJIIOYAET, a IPEAIOJIaraeT UCIOJIb30BaHUE IPYTUX CIIOCOOOB U MPOLIECCYATBHBIX
(GopM 3amMTHl TPYJOBBIX MpaB IpakJaH B BUAEC O(POPMIIEHHOW MPaBONPUMEHU-
TEJIBHBIM aKTOM JEATEIBbHOCTH HA3BAHHBIX OPTaHOB, OCYIIECTBIIIOIINX HAI30p U
KOHTPOJIb MCKJIIOYUTEIBHO 3a COOIIOACHUEM HOPM TPYAOBOrO IpaBa. B HacTos-
mee Bpemss @HIIP u 'enepanbnas [Ipokyparypa PO cymecrByeT man coBMecCT-
HBIX JIEWCTBHI MO MOBBIIIEHUIO 3P(HEKTUBHOCTH HAA30pa U KOHTPOJIS 3a COOIIO-
JICHAEM TPY/IOBBIX IpaB paboOTHHUKOB®. B CBA3M ¢ 3THM HCIIOIB30BaHHE MPOdCo-
I03HOM JIEATENBHOCTH B KA4ECTBE CIOCO0A 3alUThl TPYJIOBBIX MPaB MOXKET HpPH-
BECTH K YCTPAHEHUIO JOIMYIIEHHBIX paboTojaTesieM HapylleHUi B ¢popMe mpaBo-
IPUMEHUTENBHOIO aKTa OPraHoOB MPOKYypaTypbl. To ecTh BBIBICHHBIE MPOdCOoto-
30M HapylIeHUs MOTYT CTaTh IIOBOJOM Ul IPOKYPOPCKOIO pearupoBaHusd C lie-
JIBIO UX YCTPAHEHHS.

Ponb mpokypatypsl B chepe obecrieueHUs] 3aKOHHOCTH B TPYJOBBIX OTHO-
HIEHUSX MOCTOSIHHO Bo3pacTtaeT. JIrobas paboTa mpoKypatypbl HAUMHAETCS C WH-
(OpMALIMOHHO-aHATUTUYECKONW JEATENBbHOCTH U TUIAHUPOBAHUS MEPOIPHUSTUH,
CBSI3aHHBIX C OCYLIECTBJIEHUEM HAJ30pa B 00JIACTU COOJIIOEHUS TPYIOBBIX IIPaB .
HcrounrkaMu HH(POPMALUKA MOTYT OBITh OOpallleHus TpakJaH, KaK YCTHBIE, TaK U
MMCcbMeHHbIe. HEKOTOpbIE yUeHbIE CUMTAIOT, YTO JKaJl00a MOKET OBITh KaK Cpe/CT-
BOM 3alUTHI MPaB, CBOOO W 3aKOHHBIX UHTEPECOB, TAK U OJJHUM U3 CPEJCTB OCY-
IIeCTBICHNs 3THX TpaB’. Takue oOpaleHHs, KPOME TOTO, SIBIAIOTCS OCHOBAHHEM
JUIsl BOSHUKHOBEHMS OTHOLIEHUH 110 T'OCYIAPCTBEHHOMY HAA30py U KOHTPOJIIO Op-
raHaMM TMPOKypaTyphl 3a COOJIIOJIEHHEM TPYIOBBIX MpaB rpaxnaad. Kpome storo,
POKYpaTypoil MOTYT OBITh MOJYYEHBI CBEACHHSI OT rOCYAapCTBEHHBIX OPIaHOB,
OCYIIECTBISIONIUX HAA30p U KOHTPOJb B chepe cOoOM0ACHNUs TPYJIOBOTO 3aKOHO-
JaTENbCTBA.

*Ipodhcoros — moMoIHKK pokypopa // Poccuiickas rasera. 2007. 28 desp.

* lImuar B. U., Muxaiinos B. T. Opranmsanus Tpyaa B paiioHHol mpokyparype. M., 1975. C. 90-109 ;
CmupnoB A. @. [Ipokypatypa u npobiaemsl yrnpasienus. M., 1997, C. 66—71 ; Bukropos U. C., Illansi-
ruf b. U. Cucrema 1 mojiHOMOYHS TOCYAapCTBEHHBIX OpraHoB Haazopa // Tpyaosoe mpaso. 2004, Ne 11-
12.

*TpynoBoe mpaso : yuebuuk / mox. pex. C.II. Maspuna, E. B. XoxioBa. M. : Beiciree o6pasoBanue,
2005.
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B cooTtBercTBUU cO CT. 27 3aKkoHa 0 MPOKypaType NpOKypop HaJEIEH OIpe-
JIEJIEHHBIMH MTOJITHOMOYHSIMU TIPU OCYIIECTBICHUH HAJ30pa 3a COOJIIOICHUEM IPaB
¥ cBOOON rpakmaH. /laHHBIE TTOJTHOMOYHSI MOTYT OBITH MCTIOJIB30BaHbBI MIPU W3/1a-
HUU JOJKHOCTHBIM JIMIIOM OpraHa MpOoKypaTypbl MPaBONPUMEHUTEIBHOIO akTa 00
YCTpaHEHUU HAPYIICHUU TPYJOBBIX MpaB rpaxiaad. CienoBaTrebHO, OpraHbl Ipo-
KypaTypbl MOTYT OCYILIECTBIIATh CBOIO JEATEIBHOCTh B (hOpME HMCIOJIb30BaHUS
HOpM TipaBa. JlaHHO€ MCTOJb30BaHUE MO3BOJISET UM BO3JIarath Ha CyObEeKTOB TPY-
JIOBOTO TIpaBa, B YaCTHOCTH paboTojaTesei, 00s3aHHOCTH 1O YCTPAHEHUIO HapYy-
HIEHUI TPYJOBBIX NpaB rpaxaaH. [IpaBonpuMenenue B (opMe HCHOJHEHHUS, TO
€CTh BO3JIO)KEHHSI OpraHaMu IMPOKYpaTypbl OOS3aHHOCTU IO HCIOJIHEHHIO HOPM
TPYIOBOTO IPaBa, MOXKET UMETh OMOCPENOBAHHBIN XapakTep ISl BO3SHUKHOBEHUS
OTHOUIEHUI MO TOCyAapCTBEHHOMY HAA30py M KOHTPOJIIO C YYaCTHEM JIPYTUX Op-
TaHOB, OCYILECTBIISIONIUX JaHHBIA BUJ AesTeIbHOCTU. Hampumep, mpoxypop B
npejenax UMEIOIUXCS Y HEro MOJIHOMOYMM MOXKET MOPYYUTh TOCYyAapCTBEHHOM
WHCIICKIIUM TPyAa MPOBEPUTH 3asiBJICHUE Pa0OTHUKA O HAPYIICHUU €ro TPYAOBBIX
MpaB U B ClIy4ae BBISBICHUS TaKUX HAPYUIEHUUA MOPYYUTh FOCYJapCTBEHHON WH-
CHEKLIMH TPYJa BO3JOXKUTh Ha paboToaTeNsl 00S3aHHOCTD MO MCIOJHEHUIO HOPM
TPYJOBOTO IpaBa MyTeM peaiu3alliyd HapyLIEeHHOro mpaBa padbotHuka. IIpaso-
MPUMEHUTENbHAS JIEATEIbHOCTh OPraHOB MIPOKYPATYpPhI IO 3aLUTE TPYAOBBIX MIPaB
MOKET MPOTEKaTh B (hopMe COOITIOJCHUS, TO €CTh 00ECIIEYEHUS TPABOMEPHOIO T10-
BEJICHUS CYOBEKTOB TPYAOBOIO TMpaBa, UX BO3JCP>KaHUS OT COBEPIICHUS KaKHUX
100 HEMPaBOMEPHBIX JICUCTBHIA.

Takum o0pa3om, MpaBONPUMEHUTENbHAS JEATEILHOCTh OPraHOB MPOKYpa-
Typbl MOXET ObITh OpOopMIIEHA B Pa3NUYHBIX (OpMaxX, B YACTHOCTH, UCIIOIH30BaA-
HUSI, UCTIOJIHEHUS U coOmoaeHus. [IpuMmenenue stux GopM MOXKET CTaTh Pe3yiib-
TaTOM MCIOJIb30BaHMs PAOOTHUKAMH APYTUX CIIOCOOOB 3alIUThl TPYAOBBIX MPAB, B
YaCTHOCTH JEHCTBUU opraHa Mo HaA30py U KOHTPOJIO B cepe MPOMBILIICHHOU
oe3omnacHoctu. [Ipokypopckuii HaI30p Kak COCO0 3alUThl TPYIOBBIX MTPaB MOMKET
MPUBOJUTH K BOSHUKHOBEHHUIO OTHOILICHHUH MO TOCYIapCTBEHHOMY HaJ130py U KOH-
TPOJIIO C y4aCTUEM JPYTUX OpraHoB. B 3ToMm ciyyae ycTpaHeHHe HapyLIEHUN Tpy-
JIOBBIX MPaB paOOTHUKOB MOXET OBITh OPOPMIICHO MPABONPUMEHUTEITHLHBIM aKTOM
COOTBETCTBYIOIIETO IOCYAapPCTBEHHOIO0 OpraHa, KOTOpOMY MPOKYpaTypou mopyue-
HO MPOBECTH MIPOBEPKY COOJIIOICHUS TPYIOBBIX MPaB PAOOTHUKOB.

CrnenoBaresibHO, JEUCTBUS U JIESITEIBHOCTh OPraHOB MPOKYpPATypbl MOTYT
BBICTYTIaTh B Ka4eCTBE crioco0a v (hopMbl 3aIIUThl TPYAOBBIX TIpaB. VX ocyiecTs-
JIEHWE TPEANnoJiaraeT B3auMOJCICTBUE C JIPYTMMHU OpPraHaMu TOCYAapCTBEHHOIO
HAJ30pa U KOHTPOJS,, KOTOPBIM OPTaHbl MPOKYpaTyphl MOTYT J1aBaTh 00S3aTelb-
HbIE JIsl UCTIOJHEHUs MOPYYEHHUs MO MPOBEPKE B Mpejesiax UMEIONIEHCS y HUX
KOMIIETEHIIUU COOJIIOJICHUSI TPYAOBBIX MpaB paboTHUKOB. CKa3zaHHOE MO3BOJISET
c/ieJIaTh BBIBOJ O TOM, YTO OpPTaHaM MPOKYpaTyphl IEUCTBYIOINIEE 3aKOHOAATENbCT-
BO OTBOJUT BEIYIIYI0 POJIb B OOECIEUYCHUU TPYJOBBIX NpaB PaOOTHUKOB, IO-
CKOJIbKY OHM HaJIeJICHbI TTOJTHOMOUYHUSIMU JlaBaTh MOPYUYEHHS JPYTMM OpraHaMm To-
CYJJapCTBEHHOT'O HAA30pa W KOHTPOJS M OLEHUBATH 3aKOHHOCTh U OOOCHOBAH-
HOCTh MX JAcUCTBUUA. HEBBINOMHEHNE MOPYYEHUN OPraHoB IMPOKYpATypbl, COBEP-
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IIEHWE OpPraHaMu MO HAA30PY U KOHTPOJIO HEMPABOMEPHBIX JCHUCTBUI MO3BOJISET
OpraHaMm MPOKypaTypbl BHECTH MPEJCTABICHUE BBINIECTOAIIEMY JOJKHOCTHOMY
JIUIy TOCYJApCTBEHHOTO OpraHa Ha MpeAMET NMPUBJICUYEHUS K AUCHUIUIMHAPHON U
(MM) MaTepHaIbHOM OTBETCTBEHHOCTH JOJKHOCTHBIX JIMI[, JOMYCTUBIIUX Hapy-
IIEHUE MPU UCTIOJTHEHUH CBOMX JIOJXKHOCTHBIX 00sS3aHHOCTEH.

Takum o0pa3oM, cdepa TPOKYpPOPCKOrO HAI30pa paclpoCcTpaHsIeTCs He
TOJIbKO Ha PaOOTHUKOB M pabOTOAaTENIeH, NX MOJTHOMOYHBIX MPEACTABUTENICH, HO
U Ha TOCYyJIapCTBEHHBIE OpPTraHbl, OCYIIECTBIISIIONINE TOCYAapCTBEHHBIA HAJI30p U
KOHTPOJIb 32 COOJTFOJICHHEM HOPM TPYAOBOro npapa. HermpaBomepHbIif 0TKa3 opra-
Ha TOCYJapCTBEHHOI'0 HAJ30pa U KOHTPOJISI B BOCCTAHOBJICHUH HAPYIIICHHBIX ITPaB
PabOTHUKOB MOJKET IOBJICUb M3JaHUE MPABONPUMEHHUTEIBHTO aKTa OpraHoM Ipo-
KypaTypbl. B CBsI3U ¢ 3TUM MOXHO CJIeJaTh BBIBOJ O TOM, YTO JIESITEIHLHOCTh Opra-
HOB IIPOKYPATYPHI SABJISIETCA OJAHOU U3 (OPM YCTpaHEHUS] HAPYILICHUM U3 JEATelb-
HOCTH JIPYTMX OPraHOB TOCYJAapCTBEHHOrO0 HAaJ30pa M KOHTPOJS, MPU3BAHHBIX
o0ecreynTh coOJI0IEHUE TPYOBBIX MTPaB PaOOTHUKOB.

. IL. CoJiory0,

cmyoenm 4 Kypca
3a6l’V, opgak

IIpokypopckuii Haa30p B 00J1aCTH BHEIIHEH TPYA0BO# murpaunu Poccuii-
ckoil Pexepauun

CoBpeMeHHBIN TPOKYPOPCKUIM HAA30p MPEJCTaBISIET COOOM CIOXKHOE aua-
JIEKTUYECKOE U MIPABOBOE sIBJICHHE. B HacTosIee BpemMsi HEBO3MOXKHO MPECTABUTh
HE OXBAUCHHYI0 UM Kakyro-lu0o cdepy oOmectBeHHOMN *ku3HU. [Ipokypopckuit
HAJ30p TaKXke He o0oien U Takyto chepy (yHKIIMOHUPOBAHHS TOCyAapcTBa Kak
MUTPALUs MEKIOCYIapCTBEHHOM / BHYTPUTOCYIapCTBEHHOM YPOBHE.

AKTYyaqbHOCTh 0003HAYEHHOW TEMbI BbI3BaHA BCE OOJBIINM MPEOBIBAHUEM
MHOCTPAaHHBIX T'pakJaH Ha Tepputoputo Poccuiickoii ®@enepanun (nanee — PD).
HaunOosnbuield murpanuonssiii motok npedsiBaeT B PO u3 LlenTpanbHO-a3uaTckoro
pernona. Hampumep, paccMoTpuM Bbie3 rpaxkiaaH PecmyOmukum Tamkukuctas,
exeronno B P® npebriBaroT okono 350400 ThICSY MUTPAHTOB, HE CUMTAs TeEX,
KTO HE3aKOHHO IepPeceKacT ToCyIapcTBeHHy0 rpanuiy PO’ A Takxke 1o mpeasa-
PUTEIBHBIM MMOJICYETAM HE YYTCHHBIX U HE COCTOAIIUX TIe-TH00 HA y4eTe MUTPaH-
TOB JaHHOUW pecnyOnuku HaxoauTcs okojio 3 000 000 uyenosex B P®D. J[anHbIi
npumep ObUI MPUBENIEH TOJBKO Ha mpumepe oaHou pecnyonuku crpan CHI'. Ko-
JoccaabHBl JaHHBIE TUQPBI, €CIIM MOABITOXUTH BCEX TPaXKAaH COAPYKECTBa Mpe-
osIBaroux B Poccuto.

MOXHO KOHCTAaTHpOBaTh, YTO MPOKYPOPCKUH HAI30p Hambosee 3HAaYuM B
obnactu Murpanuu. Tak Kak HaJI30p CO CTOPOHBI OPraHOB MPOKYpaTyphl odecrie-

! Vipmacos P. V. Murparms riasamu CMU : yue6Hoe nocobue. dyman6e : Upbow, 2007. 156 c.
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YUBAET HE TOJBKO MPUBIIEYEHUE K OTBETCTBEHHOCTH HE JI00POCOBECTHBIX (hU3HUe-
CKUX U IOPUUYECKUX JIHII, a TAKXKE MO3BOJSET B MOCIEAYIOIIee COONI0ACHUE TIPaB
¥ CBOOOJI MHOCTPAaHHBIX Ipak/laH MpeoObIBatomKX Ha Teppuropun PO. Kak ogHo n3
cpencTs, npodunakTuky npecryrienuit. [Ipukasom ['enepansaoro npoxypopa PO
ot 16 saBaps 2012 . Ne 7 «O6 opranm3aiuu padoThl OPraHOB MPOKypaTypsl Poc-
curickol denepanyiu MO0 MNPOTUBOJCUCTBUIO MPECTYIMHOCTH», MPOKYpOpaM Ipe-
nucaHo odpamate 0co00e BHUMaHWE HAa UCIOJIHEHHE 3aKOHOB O OOphOe ¢ Helle-
raJbHON MUTPALUEN.

ExeronHoe KOIM4ecTBO BBIBIIEMBIX ITPOKYPOPAMH HApPYLIEHUH 3aKOHOB O
MUTPALMH HE TOJIBKO OCTAETCS CTAOMIIBHO BBICOKMM, HO M UMEET TEHJICHLIUIO POC-
ta. [TogBoas utor paboThl eaepanbHON EHTPAIM30BAHHON CUCTEeMBbI, | 'eHepalib-
Has npokyparypa P®, ormerniia, 4To TOJIBKO B epBoM nosyroauu 2013 rona co-
BEPILICHHO HE MAJIoe HapyIIeHNe MUTPAIMOHHOIO 3aKOHOIATEebCTBA B PO,

BeisaBieno | Hesakonneix | B cyast Ha- | Beero BeiHe- | K gucnun- | [Io marepua-
HapyLIeHUH IIPaBOBBIX IIPaBJICHbl | CEHHBIX JMHAPHOU 1am
3aKOHAa O MH- | AaKTOB B 00- 3asBJICHUS | IIPEJCTaBlIe- | OTBETCTBEH- | IIPOBEPOK
rpauuu JIaCTH MHU- JUId yCTpa- | HUU HOCTH IpH- | BO3OYKICH-
rpanuu HEHUs Ha- BJICYEHO HO YTOJI. J€lI
pylLieHun
22 623 1497 2821 2421 4542 230

AHanu3 MoKa3bIBaE€T, YTO OCTPO CTOMUT BOIIPOC BCSUYECKOTO HAPYIICHUS MU-
rPaAllMOHHOTO 3aKOHOJATENLCTBA B PD.

He ycuiuBast Han3op B 00iacTd MUTpallvy, JaHHBIA MPOLIECC MOXKET MpH-
BECTU K HEYTEUIMTEJbHBIM MOCIEACTBUSAM B OOIIECTBE, CBEJECHUE K MHUHHUMYMY
JEATEIbBHOCTH OPraHoB NPOKypatypsl Poccun, B mociienyromem BbI3BaTh HEraTUB-
HOE OTHOILICHHWE U HE TOBEPHUE K OPraHaM MPOKYpPaTypPHI.

IIpencrasisieTcss BO3MOXKHBIM pPAacCMOTPETh Ha mpuMmepax. B umHTepecax
0€30MacCHOCTH TPpaXk/laH MPOKYPOPCKUIA HAI30p JOJIKEH OXBaThIBaTh MPOLIECCHl HE
TOJIbKO BHELIHEW, HO U BHYTpeHHeW murpauuu. B KoHuenuuu rocynapcTBeHHOM
MUTpAIMOHHOM noauThku P® Ha nepuoxa no 2025 roaa, cupaBeIjiiBO OTMEUYAIOTCS
HeOIaronpusiTHbIE TEHACHIIMU B MUTPALIMOHHON cq)epes. Komuccus I'enepanpHoOit
npokypatypbl P® B cBsizu ¢ BosHeHusMmH B T. [lyrauése CaparoBckoil obnactu
BBIIBIJIA YIYILIEHHS B OPraHU3aluu IIPOKYPOPCKOro Haa3opa. Ha nporsskenuu He-
CKOJIBKHX JIET TPOIIECChl BHYTPEHHEW MUTpALlMU Ha TEPPUTOPUHU 00JIaCTH OCTaBa-
JUCh O€CKOHTPOIBHBIMU. TONBKO MOCIe KOH(IMKTAa MECTHOT'O HACEJICHHUsS C MpH-
€3’)KMMH M3 KaBKa3CKOro peruona B T. [Iyrauése teppuropuanbHble monapasiaeiie-
Husg ®MC PO u MBJ[ PO BbIsiBUIM HapylleHUs MPU MPOKUBAHUM TpaxaaH Oe3

2URL : http://genproc.gov.ru/ (zata o6pamenms: 21.02.2015).
3K0HL[CHLII/I5[ rocyJapCTBEHHOM MUrpanuoHHoi moiautuku Poccuiickoit denepanuu Ha nepuoxa no 2025
r. [Dnexrponnsiii pecypc] // CIIC «KoncynprantIlnocy.
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pETrUCTpalMy 10 MECTY kuTeabcTBa. Ha (poHe HeCcTaOMIBHON CUTyallMH B OCIIEI-
HUM pa3 IUIAHOBas NPOBEPKA HCIIOJHEHUS MUIPALMOHHOTO 3aKOHOJATEIbCTBA
poBOAWIACE MPOKyparypoit obnactu aumib B 2011 r. [Ipu 3TomM Bompocsl, CBs-
3aHHBIE C BHYTPEHHEW MUTpalneld, BooO1Ie He nmpoBepsuinch. Kak moka3anu Bble3-
el B XaHTbl-MaHcuiickul n SImano-Henenknii okpyra, IpoOBEpPKH HCIIOJIHEHUS
3aKOHOB B CBSI3M C IPOLECCAMU BHYTPEHHEW MUIpaluy IPOKypaTypaMHu 3THX pe-
TMOHOB TaKKe€ HE IUIAHUPOBAIMCH U HE MPOBOAWINACE. MeXy TeM yKa3aHHBIE pe-
TMOHBI — 9TO TEPPUTOPHUH PEATU3ALNH KPYITHBIX HUHBECTULIMOHHBIX IPOEKTOB, IKO-
HOMHYECKHU M COLMAIILHO IIPUBJIEKATEIBHBIE 1JIsI MHOTUX IPAXK/IaH.

Kpome Toro, HaaneXuT MCKOPEHHUTHh (PAKThl MACCOBOM pErucTpaiiy HHO-
CTPAHIIEB M0 OJHOMY ajpecy (TaK Ha3blBa€MbI€ «PE3WHOBBIE JoMay). Jlis pere-
HUS 3TOM MpoOsieMbl, IPOKYypopaMu HapaboTaHa MPaKTUKA NPEIbIBICHUS B CYyJIbI
UCKOBBIX 3asBJICHUM O NPU3HAHUHM HEJCHCTBUTEIBHOM IOCTAaHOBKM HAa MUIPALlM-
OHHBII Y4€T MO MecTy NpeObIBaHUs MHOCTPAHHBIX TpaXkiaH U 00 00S3aHUU CHSTb
UX ¢ MUrpaiuoHHoro yuyéra. K mpumepy, no nckam npokypopos ceHtsiope 2013 r.
BaxuTtoBckuil paiioHHBIN cyA I'. KazaHu yJIOBIE€TBOPUI 3asBJICHUE IIPOKYPATYPHI U
MpU3HAJ He3aKOHHBIM Oe3zaeiicTBue ynpasienuss PMC PO no Pecniybnuke Tarap-
CTaH B YaCTH HEOCYIIECTBJICHUs TOCYAApCTBEHHOI0 KOHTPOJS (Haa3opa) B chepe
MUTPALMH, OBJIEKIIEE IOCTAHOBKY Ha YYET MO TaK Ha3bIBAEMOMY «PE3HMHOBOMY»
aapecy 392 MHOCTpaHHBIX IpaxkJaH. B 3ToM ciydae NpuHATBIE MEPBI IPOKYPOP-
CKOT'0 pearupoOBaHMS UMEIOT KOMIUIEKCHOE MPO(PUIAKTUYECKOE BO3/IEUCTBHE, TaK
KaK HalpaBJIEHbl HE TOJBKO HA BOCCTAHOBJIEHWE 3aKOHHOCTH, HO Y HA MTOBBILIEHUE
> eKTHBHOCTH B paGoTe pernoHansHoro ynpasiexns ®MC PD”,

Bo Bcex cyOwbekrax denepauuu 1enecooOpasHO yCHIUTh MPOKYPOPCKHIA
Ha/J30p 3a HUCIIOJIHEHUEM 3aKOHOB B YKa3aHHOH cdepe JIsi CBOEBPEMEHHOTO Ipe-
OYTIPEXKACHUS BO3MOXKHBIX IPAaBOHAPYLIEHUN M, KaK CJIEACTBUE, PE30HAHCHBIX
MPOUCHIECTBUIM MaccoBOro xapakrepa. CTOUT HE TOJIbKO oOpaliaTh BHUMaHUE, Ha
MHUTPALlMOHHBIE IOTOKH TOTJa KOTJIa YK€ €CTh HeraTuBHbIE nocienctsus. Lleneco-
o0pa3Ho cieyeT OPraHu30BbIBaTh U YCUIIMBATH MPOKYPOPCKUN HAA30P B TAHHOU
o0jacTu Ha caMOW paHHEW CTaJUU T. K., 3aKPHITUE MECT CKOIUICHUS] MUTPAHTOB B
olHOM cyObekTe Denepaliii TPUBOJUT K CMEHE TOrO PETHOHa TJIe YCHIIEH KOH-
TPOJIb U TIEPEMEIIICHUE B IPYTOU CYOBEKT T1ie OH Hanbosee ocaabiieH.

MurpanTbl BXOJAT B TPYIIY YSA3BUMBIX JIUIl B KOHTEKCTE NMPABOHAPYLIECHUH, CBSI-
3aHHBIX C MPUHYIUTEIBHBIM TPYAOM. JTH MIPAaBOHAPYUICHUS HOCST JATEHTHBIN Xa-
pakTep, MO3TOMY MPOKYpopaM HAJIEKUT Iiay0xe HCClieIoBaTh CUTyallluH, KOrjaa
paboTofaTenb HapyllaeT MOPSIOK HANpaBiICHHUs B HAJOTOBBIE OPTaHbl U OPTaHbI
3aHATOCTH CBEJEHUIN O NPHUBJIEYEHUH MHOCTPAHLEB K TPYJAOBOU AEATEIbHOCTH, HE
coOmro1aeT TpeboBaHus TPyI0BOTO 3akoHoAaTenbcTBa PD. Ilpu Hanmmuum ocHoBa-
HUN MaTepuaibl POKYPOPCKUX MPOBEPOK B OTHOIICHUH pabOTOJATENeH cienyeT

*3aities C. OpraHm3amys MPOKYPOPCKOro HAI30pa 3a HCIIOMHEHHEM 3aKOHOIATeIbCTBA B MUTPAIHOHHOI
chepe // 3akonHOCTh. 2012, Ne 11.
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ONEpAaTUBHO HAMPABIISATH B CIEJCTBEHHBIE OPraHbl JIsl BO30YXKIACHHS YTOJIOBHBIX
Jed.

Hauanpnuk ['maBHOrO yripaBlieHHs MO HAJA30py 3a UCHOJHEHUEM (denepanb-
HOro 3akoHoaaTenbcTBa ['eHepanmbHOM mpokyparypsl PO Ilamamapuyk A. chopa-
BEJIJTMBO OTMEUAET, YTO IEIE€CO00Pa3HO YCHIIUTD:

— obecrieyeHue 3aKOHHOCTH B JesATeabHOCTH ToapazacneHuit ®MC PO,
MBJI PD, ®enepanbHoit CIIy»KOBI 110 TPYAY U 3aHATOCTH, OPraHOB TOCYAapCTBEH-
HOU BracTu cyobekToB denepaiyiv, OpraHoB MECTHOTO CaMOYTPABJICHHUSI, HAJIOTO-
BBIX OPTaHOB IMPHU OCYIIECTBICHUH UMHU IMOJTHOMOYHUN B 00JIACTH MHUTPAIMOHHBIX
OTHOIIICHUM;

— ONTUMU3UPOBATH B3AUMOJICUCTBHUE MPOKYPATYpPbl, OPTAHOB TOCYIapCTBEH-
HOW BJIACTU, MECTHOI'O CaMOYIIPABJICHUS U MPABOOXPAHUTEIIBHBIX OPraHOB JJIA
OIepaTUBHOTO OOMeHa MH(OPMAIMEN O COCTOSHUU 3aKOHHOCTH B cepe murpa-
11Y;

— 00ecrneynTh 3aKOHHOCTh TPU pealiv3alliy MporpaMMm JT00pOBOJIBHOTO Tie-
pecenieHrs COOTEYECTBEHHUKOB, MPOKUBAIOIIUX 33 PyOEKOM;

— 100UBaThCS COOJIONICHHUST TIpaB JiETalbHBIX MHUIPAHTOB HAa CBOOOJIHBIN
TPY/, €ro BO3HArpaXkJIeHue, MpaBa Ha O€30IacHbIe YCIOBUS TPyJa U MPOKUBAHUSA,
IIpaBa Ha MEAULMHCKYIO TIOMOLIb;

— YCWJIUTh HAA30p 32 UCIOJHEHUEM 3aKOHOJATENIbCTBA, YCTAHABIIMBAOIIETO
TpeOOBaHUSI CAHUTAPHO-3MUIEMHOJIOTHYECKOr0 Oaronoayyusi, noxapHoil 0e3o-
MACHOCTH B CIICLIMATIbHBIX YUPEKICHUAX JJISI CONCPKAHUS MHOCTPAHHBIX TPaKJIaH
U Jni 0e3 IpaXJaHCTBA, MOJJIEKAIIUX AJIMUHUCTPATUBHOMY BBIJIBOPEHUIO WIIU
eTIOPTALIHH .

[To uToram nMpoBepoOK, MO BCEM BBISIBIEHHBIM HapYIIEHUSIM (PeIepaTbHOTO 3aKOHO-
JATENbCTBA, HEOOXOAUMO MPUHUMATH UCUEPITBIBAIOIINN KOMIUIEKC MEp MPOKYpOP-
CKOI'0 pEarupoOBaAHUSI.

3amuTa mpaB JIETaJbHBIX MUTPAHTOB Ha CBOOOJHBIM TPYJ, €ro BO3HArpaxk-
JIeHUE, TIpaBa Ha O€30IacHbIC YCJIOBUS TPyJa U MPOXKWBaHUs, TpaBa HA MEIUIIUH-
CKYIO TIOMOIIIb JOJKHBI, KaK U TIPEXKIe, OCTaBaThCs B cpepe MpOKYypOPCKOTo HaJi-
3opa. CiemyeT 0cob60 MOTYEPKHYTh, YTO TMpaBa 3aKOHHBIX MUTPAHTOB IMOJICKAT
MMPOKYPOPCKOM 3aIMUTE HApALY C IMpaBaMu rpaxaad PD.

YcenemHass UHTErpanys JIETalbHBIX MHUTPAHTOB MOBBIIIAET YPOBEHb TOJIE-
PAHTHOCTH B OOIIIECTBE, OJArOMPUATHO BIUSET Ha SKOHOMHUKY TOCYJapCTBa.

5l'IaJIaMapqu A. 3amaun IPOKYPOPCKOro Haa3opa 3a MCIOJHEHHEM MHUTPAIHOHHOTO 3aKOHOIATEIHCTBA
// 3akoHHOCTB. 2014. Ne 1.
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10. A. TeiMuyK,

cmydenmxka 3 Kypca
@I'OY BIIO «Boazoepadckuii
20CY0apCcmeeH bl YHUBEPCUMen »

PdakTHYECKOE HCIOJIHEHHE KAK OCHOBAHHE NPpU3HAHUA J0Tr0BOpPaA 3aKJII0YCH-
HBIM

AHanu3 uMerolencs MpakTUKA TOBOPUT O TOM, YTO B HACTOSIIEE BpPEeMs
pPacCMOTPEHHE BONPOCA O 3aKIFOYEHHOCTH JIONOBOpPA TECHO CBSI3aHO C BOIPOCOM
(DaKTHYECKOr0 MCIIOIHEHHsS CTOPOHAMU CBOHMX OOS3aTeIbCTB . B CBs3M ¢ 9THM
0COOYI0 aKTyaJIbHOCTh MPUOOPETAET BOMPOC, CBSI3AHHBIN C JOKa3bIBaHUEM (DaKTH-
YECKOI'0 MCIOJHEHUsI 00513aTeNbeTBa. Beap ecnu oqHa cTOpoHa HacTauBaeT Ha He-
3aKJIFOUEHHOCTH JIOTOBOPA, OHA MOXET OTPHUIATh U NpUHATHE (AKTUYECKOrO HC-
MIOJTHEHUS 110 HEMY.

JlaHHasi MO3UIMS MPOCIEKUBATIACh B aKTaX apOUTPAKHBIX CYJIOB €Ie [0
npunstis O630opa Ne 165°. Hanpumep, B Iocranosiennu ot 31.03.2011 mo meny
Ne A32-51900/2009 ®AC CKO ykazai, 4TO «BOIMPOC O HE3AKIFOUYEHHOCTH JIOTO-
BOpa BBUJYy HEOIPEACIICHHOCTH B JAHHOM CIIy4ae €ro mpeiMeTra CleayeT 00CyK-
JaTh 10 €r0 UCIOJIHEHUS, IOCKOJIbKY HEONPEIEIEHHOCTh JaHHBIX YCIOBHI MOYKET
MOBJIEYb HEBO3MO>XHOCTh MCIIOJIHEHUSI JOroBopa. Eciy TI0roBop MCIOIHEH, YCIO-
BHE O CPOKAX U TEXHUUYECKOW TOKYMEHTAIUU, ONPEACIISIIONIe 00beM, collep KaHKe
paboT u Apyrue mpeabsBiIsieMble K HUM TPeOOBaHMS HE CUUTAETCS] HECOTJIaCOBaH-
HBIM, a JIOTOBOp HE3aKItoueHHBIM. KaTeropus CyiiecTBEHHBIX YCIIOBHM, coralie-
HUE TI0 KOTOPBIM JOJKHO OBITh JOCTUTHYTO CTOPOHAMHM IOJ| CTPAXOM HE3aKJIIO-
YEHHOCTH JIOTOBOpA, YCTAHOBJIEHA 3aKOHOAATENIEM B IIEJSIX MPUAAHUS MOpOXKae-
MOMY JOTOBOPOM OO0sI3aT€IbCTBY TOM CTENEHH OMNpPENEIEHHOCTH, KoTopas o0y-
CJIOBJIMBAET €ro UCMOJHUMOCTh. [Ipu 3TOM HOTOBOp, SBISIOMIUICS HE3AKIIOUCH-
HbIM MO MPUYUHE OTCYTCTBUSI COTJIAIICHHS] CTOPOH O MPEAMETE U CPOKE, MOMKET
OBITH HCIIETIEH B Ka4eCTBE OCHOBAHUS BO3HUKHOBEHHS 00s3aTENIbCTBA €r0 UCIOJI-
HEHUEM B CJIy4asiX, KOTJa UCMOJIHEHUE MPUHATO 3aKa3UUKOM M €r0 OTHOCUMOCTH K
JIOTOBOPY HE OCMAapUBAaETCs, KOT/JAa COBEPUIEHHWE CTOPOHAMH ACHCTBHH, Oompexe-
JICHHBIX B KA4ECTBE MpeaMeTa 0053aTeNbCTBA, IBHO CBUACTEILCTBYET 00 OTCYTCT-
BHUH CIIOpa MO BOMPOCY O CPOKE M MpEeaMeTe UX UCMojHeHus. [Ipu BeIMOJIHEHUN

'Cm.: Teimayx FO. A. K BOpOCy 0 COBPEMEHHOM 3HAYCHHH CYIIECTBEHHBIX yCIOBHiA gorosopa // ITpa-
BoBast pehopma B Poccum : marepuansl Beepoccuiickoil exerogHoil HaydHOW KOH(EPEHIMH MOJIOIBIX
yuaeHbIX U cryneHToB (ExatepunOypr, 07 nHosiops 2014 roga) / ots. pen. [. B. ['pubanos. EkatepunOypr :
Uznarenbckuii 1oM «YpallbCKUH TOCYNapCTBEHHBIN OpUIUYecKuil yHuBepcutet», 2014. C. 291-293;
TeiMuyk 0. A. 3HaueHne CyIIECTBEHHBIX YCIOBUI JIOTOBOpA: UCTOPHUS U COBPEeMEHHOCTH // ['ocymapet-
BEHHOE YIPABJIEHHE U MPaBO: BOMPOCH UCTOPHUHU, TEOPUU U NMPAKTUKH : MAaTEpUANIbl BCEPOCCUHCKON Ha-
YIHO-TIPAKTHICCKON KOH(EPECHIIMH CTYICHTOB, aCHUPAHTOB W couckareneir / orB. pen. A. T. dyruw,
O. E. Kanmuuckas, A. B. Koctiokosa ; Hosropoackwuii punmuan PAHXul C npu [Ipesunente Poccuiickoit
®enepanuu. Benuxuit Hosropoa : Tunorpagus «Buxont», 2015. C.83-85.

20630p Cyae6HO# MPAKTHKU O CIIOPAM, CBA3AHHBIM C TPH3HAHHEM IOTOBOPOB HE3AKITIOUCHHBIMH : MH-
¢dopmarmonnoe mucsmo Ipesununyma BAC P® ot 25.02.2014 Ne 165 // Bectauk BAC P®. 2014. Ne 4,
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NOJAPSATYMKOM CIIOPHBIX pabOT, MOCIECIHUN HE 3asBIsI O HECOINIACOBAHHOCTHU
IpeaIMeTa JOroBOpPa, Y CTOPOH HE BO3HUKIIO PA3HOTIIACUI MO COCTABY M COAEpKa-
HUIO TEXHUYECKOU JTOKYMEHTAIIUU, B CBSI3U C YEM OHU COWIM BO3MOKHBIM MPUCTY-
MUTH K UCTIOJHEHUIO JoroBopa. COBOKYIMHOCTh YKa3aHHBIX OOCTOATEILCTB HE 1aeT
OCHOBAHUW CUUTATh JIOTOBOP HE3AKIIOUEHHBIM MO MPUBEICHHBIM aleUISIIIUOHHBIM
CYZOM MOTHBAM ...»°. AHAJOTHYHAS TO3UIHS COACPKUTCS U B APYTHX IOCTAHOB-
nermsix ®PAC BCO*, ®AC BBO®, ®AC I10° u mp.

Oco0y10 CII0KHOCTh MPEICTABISAIOT JOTOBOPBI, UCTIOJTHEHUE 10 KOTOPHIM HE
MMEeT OBEIECTBICHHOro pe3yisbraTa’. I1oaTBepKaeHHEM (HAKTUIECKOro HCIOJ-
HEHUS 0 TaKOMY JIOTOBOPY MOTYT SIBIIATBCSI pa3JIMYHBbIE JI0KA3aTEeNbCTBA, HAPU-
Mep, TOBapHbIE HAKIIAJIHbIE, IUIATEKHbIE MOPYYCHUS C YKa3aHHEM Ha3HAYCHUS
IIaTexa, pelIeH s cya, a TAKKe HHbIE CIeNU(PUIECKHE TOKYMEHTHI.

BrlmeckazaHHOE MOYKHO ONMHUCATH CAeAyromKM oopa3zoM. CTOpOoHBI (MCTIOJI-
HUTEJb U 3aKa3unk) B 2005 1. 3aKII0YMIN JOTOBOP Ha nepenady CucteM ceMencT-
Ba Koncynerantllntoc u undopmanmonnoe obcnyxupanue. B 2008 romy ucren
HaIlpaBWJ OTBETYHMKY JOTOBOP B HOBOM peAakUUU JJisl MEePE3aKIOYeHus, OJHAKO
OH OTKa3aJiCsl MOJIIUCHIBATH JOTOBOP B JAHHOM pPEIAKIUM, aKThl BBIMOJHEHHBIX
paboT, a TaKKe OIUIAYMBATh OKAa3aHHBIE YCIYTH, CChUIASICh HA TO, YTO CTAPBIA J0-
rOBOp YK€ HE JICHCTBYET, a HOBBIU €Ille HE 3aKitoueH (He mojmucaH). Mcnonnu-
TeJIb MPEIBIBUI UCK O B3bICKAHUU 3310JKEHHOCTH 33 OKa3aHHbBIE YCIYTH IO 10T 0-
Bopy. CyZpl IepBOM U aneuISIMUOHHON MHCTAaHUMU MPHU3HAIM PEECTPhI TOCTABKU
uH(pOpMAIUU T0KAa3aTEIbCTBAMU, TOITBEPKAAIONMMHU (HAKT OKa3aHUsS YCIYT (BBI-
noHeHns pa6oT)’. B KaccalOHHOM HHCTAHIHH €710 He PACCMATPUBANIOCH.

B nurtepatype BhICKa3aHO MHEHUE, YTO COCTABJICHHBIE UCIIOJIHUTEIEM B OJI-
HOCTOPOHHEM TOPSAKE JTOKYMEHThI HE MOTYT HUCIIOJIb30BaThCS B KadyeCTBE MOJ-
TBEpIK/ICHNS (AKTHYECKOrO UCIOTHEHHS 10roBopa’. CUuTaeM, 4T0 TAKoe MHEHHE
TpeOyeT yTOUHEHHUSI.

Bo-niepBbIX, €ciy corjalieHueM CTOPOH MPEAYCMOTPEHO COCTaBJIEHHUE O/I-
HOCTOPOHHMX aKTOB, TO HET HUKAKUX MPUYKH YTOOBI HE MPUHUMATh UX B KAUE€CTBE
COOTBETCTBYIOILIUX JOKA3aTEIbCTB.

3AHanoquy}o mosunuio cM. Takke: IlocranoBiermst ®AC CKO ot 11.03.11 mo memy Ne AS53-
8147/2010, ot 30.03.11 mo mexy Ne A63-2391/2010.

*IMocranosnenns ®AC BCO ot 25.06.2014 1o memy Ne A19-5782/2012, ot 18.01.2010 mo neny Ne A19-
10386/09.

*ocranosnennst PAC BBO or 12.08.2014 mo memy Ne A28-11738/2013, or 12.08.2013 mo memy
Ne A11-4849/2012, ot 12.08.2013 mo aenmy Ne A28-5021/2012,0t1 25.04.2013 mo aeny Ne A28-5562/2012,
ot 25.01.2013 1o nemy Ne A17-1767/2012.

® Mocranosnennst ®AC TIO or 29.01.2013 mo gexy Ne A06-2094/2012,04.04.2013 1o nmemy Ne A49-
4782/2011.

"Cwm. 06 srom: Kazauenok O. I1. [Toarsepx/ieHue (pakTHUECKHX OTHOMICHHUI MO JOTOBOPY BO3ME3IHOTO
okazanwus yciyr // Hoas npaBoBast Mbicib. 2014. Ne 3. C. 44-46.

®[Tocranopnenne YeThIpHANATOrO apOMTPaXKHOrO AameUBIIUMOHHOro cyza or 05.03.2010 mo memy
Ne A13-13634/2009 // Kaproreka apoutpaxusix aen. URL : http://kad.arbitr.ru/Card/54abb96e-e8b2-
4106-b343-58h8fc7da60e (mata obpamenus: 15.02.2015).

*Tam xe. C. 45.
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Bo-BTOpBIX, €CIM NPEeayCMOTPEHO COCTaBJIEHUE JIBYCTOPOHHUX aKTOB, HO
3aKa34YMK HEOOOCHOBAHHO YKJIOHSIETCS OT MX MOJIKCAaHUs, TO B Cllydae JOKa3bIBa-
HUS ATOTO (paKTa, aKT TakKe JOJKEH MPUHUMATHCSI BO BHUMAHUE, a TIOBEICHUE 3a-
Ka34uKa JOJDKHO KBATU(UIIUPOBATHCS KaK 37I0YIOTPEOICHUE TIPABOM.

B-TpeTpux, Ha Hall B3I, OAHOCTOPOHHUE AKThI TOJKHBI IPUHUMATBCS BO
BHUMAaHUE B CIIy4yae, €ClIM, UCXO0/I U3 MOBEJICHUS 3aKa3urKa CJeIyeT, YTO OH 3Hall
00 3THUX aKTax W NpU3HABaI UX.

HeoOxoaumMo OTMETHTH, YTO (PAKTHUUECKOE UCIOJHEHHE HE BCETJa MOXKET
UCLENUTh cAenKy. Hanpumep, B cuily npsIMOro ykazaHusi, coAepskamierocst B 1. 1
cT. 654 'K P®, noroBop apeH/ bl CUUTAETCS HE3AKIIOYEHHBIM IIPU OTCYTCTBHH CO-
IJIACOBAaHHOI'O CTOPOHAMM B MHCbMEHHON (opMe YCIIOBHUS O pa3Mepe apeHAHON
miatel. OgHako, npu HecoOmoaeHnn (GopMbl JO0roBopa (OTCYTCTBUU TOCYAApCT-
BEHHOW PEruCTpallM JI0rOBOpa apeH/bl) B OTCYTCTBUE Pa3HOMIACHI MO CYIECT-
BEHHBIM YCJIOBHUSIM JIOTOBOPA, a TAK)K€ €r0 MCHOJIHEHHE CBUIETEIBCTBYET O TOM,
YTO JOTOBOP SBJIAETCA 3aKitoueHHbIM. B m. 3 O630pa Ne 165 ormeuaercs, 4to mo
cMmbicy cT. 164, 165, n. 3 cr. 433, . 2 cT. 651 I'K P® rocynapcrBeHHas peruct-
panus I10roBopa OCYIIECTBIIAETCS B LENSIX CO3AaHUS BO3MOKHOCTH JIJISl 3aUHTEpE-
COBaHHBIX TPETHUX JIMII 3HATH O JOJIOCPOYHOM apeHne. Bmecre ¢ Tem, npenocra-
BB KOHKPETHOE IIOMEILECHHUE B NOJIb30BAHUE OTBETYHMKA HA YCJIOBMIX MOJINUCAH-
HOTO CTOpPOHaMH JOTrOBOpa, MCTEl NpUHAT Ha ceds oOs3arenbctBo (cT. 310 'K
P®), kotopoe noKHO HajuIexkalle UCIoyHAThCA. K TakoMy 00s3aTelnbCTBY B OT-
HOILLEHUHU CTOPOH JOJKHBI IMPUMEHSATHCS MpaBHUJa TPaKJAHCKOTO 3aKOHOJATElNb-
CTBa O JIOTOBOPE apeH/IbI.

O.TI'. X1ukoBa,

cmydenmka 4 Kypca
UpIOH (¢p) PIIA
Munrocma P®D

Oco0eHHOCTH HAC/IEIOBAHUSI MMYIIIECTBEHHBIX NMPAB, BOSHUKAKIIHUX IIPH T0-
JYYEeHUH U Peau3aliu rocyapcTBEeHHbIX *KIINIIHBIX CEPTUPUKATOB

B nHacTosimmee Bpems CymIeCTBYeT HECKOJIBKO CIOCOOOB peanu3alldy IpaB
TpaXIaH Ha JKWIble ToMmerieHus. OTHUM H3 TaKUX CIOCOOOB peanm3aliuu
SIBJISICTCS BBIITYCK TOCYIAPCTBEHHBIX JKUIHUIIHBIX CEPTUDUKATOB (7anee Mo TeKCTY
— cepTuduKaTh).

CeptudukaT — UWMEHHOE CBHUICTCIBCTBO, YJIOCTOBEPSIONIEE TIPABO
rpaXJaHWHA Ha MOJyYEHHE 3a CUET CPEACTB (heepasbHOro OrpKeTa COMATbHON
BBITUTATHl  (OKWJIUIIHOW CyOCHMIuu, CyOCHaWH) IS TPUOOPETEHUs SKHIIOTO
nomenterns. CepTH(HUKAT He SBISETCS [EHHON GyMaroit .

'o HEKOTOPBIX BOIPOCAX pean3alyy MOANPOrpaMMbl «BBIMONIHEHHE TOCYAapCTBEHHBIX 005S3aTENbCTB
Mo 00ECIEUYEeHUI0 KIIILEM KAaTerOpHil Tpa)/iaH, YCTAHOBJICHHBIX (elepallbHbIM 3aKOHOATEIECTBOM)
(dhenepabHO 11€71eBOM IporpaMMel «OKumumie» Ha 2011-2015 rome» (BMecte ¢ «lIpaBmiiamMu BBITyCKa H
peal3aiuy ToCyIapCTBEHHBIX JKWIHIIHBIX CepTU(UKATOB B paMKaX pealn3allii MoaIporpaMmbl «Bbi-
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YcnoBHO cepTHhUKATH MOKHO TIOJICIUTD Ha JIBa BUJIA.

Bo-niepBbIX, cepTudukathl, BbllaBaeéMble B pamMKax (eaepalibHON IeIeBOM
nporpammsl «Kumnuiie» (nanee mo TeKCTy — cepTU(dUKaThI, BbIJaBa€MbIE B paMKax
L)

Bo-BTOprIX, cepTuduKkarhl, BbBIJABaéMble rpaxkgaHam  Poccuiickoi
denepanuu, JUIIUBIIMMCS JKHIIOTO IOMEIICHUS B PE3YJIbTAaTE€ YPE3BBIUYANHBIX
CUTYallUi, CTUXUUHBIX O€JCTBUN, TEPPOPUCTUUYECKUX AKTOB WM MPU MPECCUCHUU
TEPPOPUCTUYECKUX AKTOB IPABOMEPHBIMU JEHCTBUAMM (Jlajee IO TEKCTy —
cepTu(uKaThl, BbIJJaBaCMbIC B PE3YJIbTATE 4e)®.

Cpoku peiictBusi cepTu(UKAaTOB  paziuyHbl (CpOK  cepTU(HUKATOB,
BbIaBaeMbiX B pesyinbTate YC, — onuH ToJ, cepTU(]PHUKATOB, BbHIIABAECMBIX B
pamkax ®UII, — nBa (ceMb) Mecs1eB). 3a yka3aHHbIE IEPUOJbI BPEMEHHU B CEMBbSIX,
KOTOPbIE TOJYYHSIM CEPTU(PUKATHI, MOTYT MPOU30MTH CYIIECTBEHHbIE U3MEHEHUSI.
OgHuM W3 TakuX W3MEHEHUW ABJISIETCS CMEpPTh JMIAa, WMEBIIETO IpaBO Ha
noyiyueHue ceptudukara (Biagenen ceptudukara). B cBsi3u ¢ 3TUM BO3HHUKAET
BOIIPOC O BKJIIOYEHUHM MpaB, YKAa3aHHBIX B CEepTU(UKATAX B HACJIECACTBEHHYIO
Maccy.

Heo6xoauMo oTMeTUTBh, YTO corjiacHo moctaHoBiacHHSIM Ne 153 u Ne 982 B
cllydae CMEpTH BIajeliblla cepTUdUKATa WM YICHOB CEMbH BIAJIEbIla
cepTuduUKaTa Mo 3asBJICHUIO JIMI[ (WICHBl CEMbU WM Biajeliel] cepTudukara)
IpPOU3BOAMTCS 3aMmeHa cepTudukara. CrenoBarenbHO, B Cllydae 3aMEHbI
ceprudukara OyAeT MPOU3BEICH MepepacuyeT CyMMBI ISl TPUOOPETEHUS JKUIIOTO
IIOMEIICHMUS.

OngHako B JaHHBIX TIOCTAHOBJIEHUSAX HE MPEAYCMOTPEHO BKIIIOUEHHUE
CepTU(PHUKATOB B COCTAB HACJIEAYEMOI0 HMYyIIecTBa (MMYILIECTBEHHBIX IPaB).
HeratuBHO Ha CETOAHSIIHMIA J€Hb CKJIAJbIBACTCS M CyJeOHas TMpaKTHKA.
[IpuBeneM  HECKOJBKO  CyAE€OHBIX  PEIICHHM, OTPaXalolUX  OCHOBHYIO
apryMEHTAIMIO 110 YKa3aHHOW poOIeMaTHKE.

Tak, rpaxmanun L. oOpatuics B cydq O NpHU3HAHUM 332 HUM B TMOPSAKE
HACJIIOBaHMs TIpaBa Ha TMOJy4YeHUE XKWibsi N0 ceprtuduxaty. Humwxkecrosmmmu

MIOJIHEHUE TOCYAapPCTBEHHBIX 00S3aTENbCTB MO0 00ECIIEUEeHHIO )KUIbEM KaTeropuil TpaskaaH, yCTaHOBJICH-
HBIX (e/iepalbHbIM 3aKOHOIATEIBCTBOMY (ellepalbHOM 1eieBoii mporpammbl «Kuume» Ha 2011-2015
roJiel [OnexkTpoHHbIN pecypce] : nmoctaHoBienue llpaButensctBa PO ot 21.03.2006 r. Ne 153 : pen. ot
18.02.2013 r. // CIIC «KoucynsrantlLmtoc» (nanee mo tekcty — nocranosieHue Ne 153).

2 Tam xe.

0 TOCYJIApCTBEHHBIX JKWJIMIIHBIX cepTH(UKATaX, BbIaBaeMbIX rpaxjaanaMm Poccuiickoit deneparmu,
JUIIUBIIUMCS JKAJIOTO MOMEIICHUs B pe3ybTaTe Ype3BbIYAMHBIX CUTYallMi, CTUXUHHBIX OCICTBHM, TEp-
POPUCTHYECKUX aKTOB WJIM TPU MPECEUCHHH TEPPOPHUCTHUECKUX AKTOB MPABOMEPHBIMH IEHCTBUAMU
[Dnextponnsii pecypc]: moctranoBienue IIpaButensctBa P® ot 07.06.1995r. No 561 : pen. ot
22.11.2011 r. // CIIC «Koncynbrantllnroc» (nanee mo Tekcty — nocraHosnenue Ne 561) ; O0 yrBepxkie-
Huu [lopsiaka BeITycKa M MOTAIICHHUs TOCYAaPCTBEHHBIX KHUJIUIIHBIX CEPTU(HUKATOB, BBIIABAEMBIX TPa-
nanam Poccuiickoit @enepaliyy, TUIIMBIIMMCS )KUJIOTO MOMEIIEHUS B pe3yJibTaTe Ype3BbIUaHHbBIX CUTYya-
Ui, CTUXUIHBIX OEICTBHHA, TEPPOPUCTHUECKUX AKTOB WIIM TPU MPECEUYESHUH TEPPOPUCTHUECKUX aKTOB
MIPAaBOMEPHBIMH  JIEHCTBUSAMM [DJEKTPOHHBIM pecypc] : mocraHoBineHue IlpaButensctBa PO or
09.10.1995r. Ne 982 : pen. ot 14.10.2010 1. // CIIC «KoncynsrantILirocy (nanee mo TEKCTY — HOCTAHOB-
nerne Ne 982).
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WHCTAaHUUSAMHM B YJIOBJIETBOPEHHH 3asBJICHHBIX MCKOBBIX TpeOOBaHHUI ObLIO
otkasaHo. [logaepxain sty nmo3unuio u BepxosHblii cya Poccuiickon Denepannu,
yKa3aB, 4YTO B COCTAaB HAcCJEACTBA HE BXOIAT IpaBa HEPA3pPbIBHO CBSI3aHHBIE C
JUYHOCTHIO, CepTU(UKAT HE OBLI C/IaH U TOTAIICH B MPEAYCMOTPEHHOM 3aKOHOM
TOPSIIKE, B 3TOM CITydae HMYIIECTBEHHbIC PABA IO CePTHPUKATY HE BOSHHKIIN .

B 2012r. rpaxnmanka X.M. oOpartunace B paiioHHBIM cya KupoBckoi
00JIaCTU C UCKOM «... O BKJIIOYEHUH B COCTaB HACJIEJICTBEHHOI'O MMYIECTBa A.,
yMeplIero, mpaBo Ha noixyuenue ceptudukara B pamkax LI « Kunume» 3a cuer
cpenctB denepanbHoro Ormmkera ...». Cyan mepBod WHCTAHIUHM, PACCMOTPEB
JAHHOE JIeJI0, OTKAa3all B YJIOBJIECTBOPEHHH 3asBICHHBIX HMCKOBBIX TPeOOBAHMI B
BUJIy TOTO, ITPaBO Ha MOJYy4YeHUE cepTU(dUKaTa HEPA3PHIBHO CBA3AHO C JTUYHOCTHIO
Hacjen0JaTeNsl, He OTHOCUTCA K HUMYIIECTBEHHOMY IIpaBy, HE MOXKET ObITh
BKJIIOUYEHO B cocTaB HacieacTBa. Cyl aneursiMOHHONM MHCTAaHLWUH COTJIACHIICS C
pelieHneM CyJa NepBOW HHCTAaHIMHM, OOOCHOBaB TEM, YTO BIIAJENIbLIEM
ceprudukara He OBUIM MPEJOCTABICHBI TOKYMEHTBI, MOJATBEpXKAAronIre (HakT
MpUOOPETEHUS KUIIbsI, CIEAOBATENbHO, JAHHOE MIPaBO HEJb3sl paccMaTpUBaTh Kak
YK€ OBEILIECTBIECHHOE IPAaBO, HE MOXET OBbITh BKIIOUYEHO B HACIIEJCTBEHHYIO
maccy”.

AHANOTUYHYIO TO3UIIMIO 3aHUMAIOT cyabl B Mpkyrckoit oGnactu. Tak,
rpaxxaanuH ['.B. o6paruiica B KupoBckuii pailoHHBIN cya T. UpKyTcKa ¢ MCKOBBIM
3asBJICHUEM O MPU3HAHMM €ro HACIEJHUKOM HMYIIECTBA B BHUJAE >KWJIMILHOTO
ceprupukara Ha wums cbiHa [. KupoBckuii paiioHHsili cyn 1. UpkyTcka,
pPacCMOTpPEB JAHHOE J€JI0, PELINJI, B YIOBJIETBOPEHHUU 3asBJICHHBIX HCKOBBIX
TpeOOBAHUSIX OTKa3aTh, MOTUBUPOBAB TE€M, UTO cepTHU(UKAT I'. momydeH He ObL,
MO3TOMY MpPAaBO HA TOJIyYEHHE CEepTH(UKATa HENb3s PACCMATPUBATH KAK YKe
OBEIIECTBICHHOE IPABO, JAHHOE MPAaBO SBIISIETCS JUYHBIM HEUMYLIECTBEHHBIM
IPaBOM, HEPA3PbIBHO CBSA3aHHBIM C JINYHOCTHIO I'., HacI€JOBaHUIO HE IMOJIEHKUT.
Cy/I ane/uIIHOHHOM HHCTAHIINHA TIOAAEP/KaT TOBOIbI HIDKECTOSIIIErO Cy/a’,

Takum 00pazoM, aHATM3UPYS MPABOIPUMEHUTENBHYIO NEATEIbHOCTh CY/I0B,
MOHO BBIBECTH CJEAYIOIIME apryMEHThl OTKa3a B YJIOBJIETBOPEHUU TAHHBIX
TpeOoBaHMii, 6a3UPYIONTUXCS HA OLIEHKE MPAaBOBOW MPUPO/IBI MTPaBa.

1. IlpaBo Ha nmony4yeHue cepTuduraTa sBIIETCS OBEUIECTBICHHBIM IPABOM.

2. [IpaBo Ha nonyueHue cepTuduKaTa — UMYIIECTBEHHOE MPABO HEPA3PHIBHO
CBA3aHHOE C JIMYHOCTHIO HACJIEIOAATEIIS.

3. IIpaBo Ha mosyueHue ceprudukara — JMYHOE HEMMYIIECTBEHHOE IPAaBO,
HEPa3pbIBHO CBS3aHHOE C JINYHOCTHIO HACIIEA01ATENA.

4 Omnpenenenue BepxosHoro cyaa Poccuiickoit @enepaunu ot 24.05.2005 r. o nexy Ne 18-B05-7 [Dnex-
tponHsbIi pecypc] // CIIC «KoncynbrantlLimtocy.

AnemsuonHoe onpeaeneare Kuposckoro obmactaoro cyaa ot 03.04.2012 r. o memy Ne 33-881/2012
[DnexTponnslii pecypc] // CIIC «KoncynbrantlLitocy.
® AnemmsiuponHoe  omperernenne Npkyrckoro obmactaoro cyma or 10.04.2014 r. mo memy Ne 33-
2727/2014 [Dnextponnsiii pecype] // CIIC «Koncynprantlloocy.
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JlymaeTcsi, 4To IepBbIN apryMEHT CyAa SIBIsIeTCSI HEOOOCHOBAaHHBIM, TaK Kak
HU B JIOKTpUHE, HU B 3aKOHE B HACTOSIIEE BpEeMs HE CYIIECTBYET MOHSITHS
«OBEILECTBIIEHHOE TpaBo». OUeBHUIIHO, YTO CYA JODKEH MOTHBUPOBATH CBOE
pellieHne HOpMaMmH IpaBa, PEKOMEHIALMSMU BBICIIUX CyNEeOHBIX MHCTAHIUN U
ONEPUPOBATH OOIIECMPUHATHIMU HAyYHBIMH TepMUHAMHU. «OBEIIECTBIECHHOCTHY
npaBa MOKHO MOHHMMATh JIUIb KaK MPUOOPETEHHE >KUJIOTO MOMEIIEHUS 32 CUeT
CPEIICTB, BBIJIAHHBIX Ha pealu3alyi0 KWIHIIHOTO cepTudukara. OpmHako,
aOCOJIOTHO OYEBUAHO, YTO B 3TOM CIIy4ae BONPOC O HACIEIOBAaHUU JAHHOIO
00BEKTa U MpaBa COOCTBEHHOCTH Ha HETO, BOOOIIE ObI HE BO3HUKAI.

BoI3biBaeT BOMpPOCHI M MPOTUBOIIOJIOKHOCTh MO3ULIUNA CYJI€OHBIX MHCTAHIIUN
C TOYKM 3PEHHUS OIEHKM HUMYIIECTBEHHOro (BTOpPOM aprymMeHT) WIH
HEUMYIIECTBEHHOTO (TPETUM apryMeHT) XapaKTepa aHaIu3UupyeMOro Mpana.

Bcem wu3BecTHO, UYTO B MOpeaMET TPaKIAHCKOTO TMpaBa  BXOJIAT
MMYIIECTBCHHBIC OTHONICHHS K JIMYHBIC HEHMYIIECTBEHHbIC OTHOIICHHS .
beccriopHo, YTO KMMYIIECTBEHHbIE OTHOUICHHUS BXOASAT B IPEAMET HE TOJBKO
IPaKJAHCKOrO IpaBa, HO W B MpEeAMET APYruX OTpaciieid mpaBa ((pUHAHCOBOE
MpaBo, CEMENHOEe MpaBO, KOHCTUTYIIMOHHOE MpaBo U Jp.). B cBsi3u ¢ »Tum
UMYIIIECTBEHHBIE OTHOIICHUSI MOTYT OBITh MPEAMETOM PEryJIUPOBAHUS HE TOJBKO
HOpPM YacTHOTIO IIpaBa, HO U HOpM IyOnuuyHoro npasa. [IpenoctaBnenue agpecHoit
COLIMAJIHLHON MTOMOIIHN — MOCOOUS, TIEHCUU U WHBIE COIIMAIbHBIC TAPAHTHH, YCIOBHS
UX TPEAOCTaBICHHS OIPEACTSIOTCS HOPMaMU MyOJWYHOTO TMpaBa. Jpyrumu
CJIOBaMH, MPABO Ha MPETOCTABJICHHUE KUIUIIHOTO cepTuuKara — 3T0 MyOIMIHOe
UMYILIECTBEHHOE  MpaBo. VIMEHHO MO3TOMY, CJOXHO  COIJIACUTBCS €
0€30CHOBATEJIbHBIM YTBEPKIEHUEM O TOM, YTO MOAOOHOE MPABO CIEAYET CUUTATh
HEUMYIIECTBEHHBIM MpaBoM. JIMUHbIE HEUMYIIECTBEHHBIE OTHOIICHUS —
OTHOIIIEHUS, BO3HUKAIOIIME MO TMOBOAY HEMaTepuaidbHBIX Oyar. ['pakmaHckuit
komekc Poccuiickoit ®emepanmu’ (mamee mo tekery — 'K P®) packpbiBaer
nepeyeHb HeMaTepUANbHBIX OJ1ar U yIIOMUHAHUS O MpaBe Ha COIUAIbHYIO TTOMOIIb
B HEM HE COJIECPIKHUTCA.

OTHOCs MpaBO Ha MOJYYEHUE KWJIHUIIHOTO cepTU(dHKaTa K MyOIMIHBIM
UMYILIECTBEHHBIM IpaBaM, CJEAYeT Jajiee OMNPEHCNIUThCA C BO3MOMKHOCTBIO HX
XapaKTepUCTHKU B KadyeCTBE IpaBa, HEPA3PHIBHO CBSI3aHHOTO C JIMYHOCTHIO.
Ncxons u3 nonoxenuit crateu 1112 I'K PO, B coctaB HaciienyemMoro nuMyIuiecTa
HE BXOJSIT HWMYIICCTBEHHBIC TMIpaBa HEPA3PhIBHO CBSI3aHHBIE C JIMYHOCTHIO
Hacienonatens. B cBsA3M ¢ 3TUM BO3HHMKAaeT BOMNPOC: «HE HACJIEAyHTCS
UMYIIECTBEHHBIC TIPaBa HEPA3PHIBHO CBS3aHHBIE C JMYHOCTHIO, BHITCKAIOIINE U3
YaCTHBIX HM NyOJWYHBIX TMPABOOTHOIIEHWH WJIM TOJNBKO W3  YaCTHBIX
MPABOOTHOIIICHUH 7

7()TC}’TCTBI/IG YIOOMHWHAHUA O KOPIOPATUBHBLIX OTHOIICHUAX — CO3HATCIBHOC YIYIIEHUEC, IMOCKOJIBKY HE
UMEET OTHOIIICHHE K IPEMETY HCCIICIOBAHMS.

8 'paxxmancknii kogexe Poceniickoit ®eneparmn. Yacts mepsast : henepanbHsiil 3akoH ot 30.11.1994 r.
Ne 51-®@3 // C3 P®. 1994. Ne 32. Cr. 3301.
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[IpencraBnsieTcsi, B yKa3aHHOW CTaTb€ pe4Yb HIAET 00 HMMYLIECTBEHHBIX
IpaBax, BXOJAIINX B COJEPKAHHE YACTHBIX NMPABOOTHOUIEHUN, TOCKOIbKY 'K PO
— 3TO aKT YaCTHOT'O MpaBa U HE MOXKET PacCMaTPUBATHCS KAaK UCTOYHUK MTyOJINYHO-
IIPaBOBOTO 3aKOHOJATEIHCTBA .

KpomMe TOro, He TOJIBKO B 3aKOHOJATEIBHBIX aKTaX, HO U B JOKTPUHE HA
CErOHSIIHUN JI€Hb OTCYTCTBYET IOHMMAaHHE TEPMHUHA «IPABO, HEPa3pPbIBHO
CBSI3aHHOE C JIMYHOCTBIO». YUEHBIEC CKIIOHSIOTCA K TOMY, YTO JAHHOE MOHSTHE
ABJISIETCA  OLICHOYHOM  KAaTErOpUEH, OCHOBBIBAETCS  MCKIIOYUTEIBHO  HA
cyObeKTUBHOM MHeHuU cyabu. 'K PO numip ykaspiBaeT NpUMEpHBIA MEpeYeHb
TaKuX IpaB: MPABO HAa AJUMEHTHI, IPABO HA BO3MELICHUE Bpeaa, NPUUYUHEHHOTO
KU3HU WM 3J0pOBbIO TpaxkaanuHa. llnmenym BepxoBHoro cyma Poccuiickon
denepanuy pacIMpsET NEPEUCHb YKA3aHHBIX KATETOPUN U OTHOCHUT K HUM TaKXKe
MpaBa, BO3HHUKIIME W3 JIOTOBOPOB OE€3BO3ME3IHOTO IMOJb30BAaHUA, IMOPYYEHUS,
KOMHCCHH, aréHTCKOT0 JI0r0BOpa .

be3ycioBHO, 4TO HEMMYILIECTBEHHBIE IIPaBa BCEra CBsA3aHbI C JINYHOCTHIO, a
BOT HMMYILECTBEHHBIEC IpaBa, a TOYHEE, UX BO3HUKHOBEHHUE, CYIIECTBOBAHUE W
MpEKpaIIeHUEe MOTYT TaKOM CBS3M HE UMETh (M B OOJIBIIMHCTBE CIy4aeB HE
umerot). Iloxxanyii, Hepa3pblBHasg CBS3b C JUYHOCTBIO HOCUTENSI KaKOTO-TMOO
npaBa — aOCTpaKkTHash KaTeropus, OJHO3HAYHO OTBETUTh Ha JaHHBIA BOIPOC HE
MIPEACTABIIAETCS BO3MOKHBIM. 3aKOHOJIATENIb HEKOPPEKTHO NPUMEHWIT YKa3aHHBIN
TepMuH B ctathe 1112 'K P®, BcreacTtBue 4ero Ha MPAKTUKE MOPOKIAKOTCA
npo0JIeMbI ¢ TOJIKOBAaHUEM M PUMEHEHHEM YKa3aHHOM MPaBOBOIl HOPMBI.

BepositHo, 4TO  pemieHue  maHHOTO  Bompoca  Oyaer — Ooiee
MTOCJEAOBATEIbHBIM, €CIM pPAa3rpaHUYUTh «IIPaBO HA IOJYYEHHE JKUIWIIHOIO
cepTU(UKaTa» U «IPaBO Ha €ro peanusauuio». [IpaBo Ha MoayyeHUe KUIUITHOTO
ceptudukara — MyOJIMYHOE HMYIIECTBEHHOE IMPaBO, CBA3aHHOE C JIMYHOCTBIO
HACJIEA0ATeINs, a MPABO HA €r0 PEAIM3aLUI0 — YaCTHOE MMYILECTBEHHOE IPAaBO,
KOTOPOE MOXKET ObITh 0OBEKTOM HACJIEICTBEHHBIX MPABOOTHOILIECHUN.

N. 3. lymko,

cmyoenmka 4 Kypca
OPUY (¢p) PAHXul C

Pa3BuToe rpaxaanckoe o01ecTBo
KaK YCJIOBHE Peajiu3aluy 3a1IUThI BJIaJeHus

B mocnengnee Bpemsi 3HaUMTENHLHOE KOJMYECTBO pabOT MO MpaBy CTAJIO TO-
CBAIIATHCA MPOOJIEMaM TPAXKIAHCKOTO OOIIeCTBa. DTOT MHTEpPEC OOBACHSIETCS HE
CTOJIBKO JKEJIaHHEM MPOCTO MOPACCYKAaTh HA U3BEUHBIE TEMbI, CKOJIBKO MPOUCXO-

’Camconona A. E. K Bompocy 00 MMyIIECTBEHHBIX OTHOIICHHSX KaK TpeaMeTe (GHUHAHCOBOTO MpaBa
[DnexTponnsii pecypce] // CIIC «Koncynbranllnrocy.

o cyneOHOH IpaKTHKE IO NIejlaM O HacjeIOBaHWH : rmocTaHoBieHune [Inmenmyma BepxosHoro cyma Poc-
cuiickoit ®enepanuu ot 29.05.2012 r. Ne 9 [Dnexrponnsiii pecypce] // CIIC «Koncynbranlliarocy.
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JSIUM OOHOBJIEHUEM CUCTEMBI POCCHUICKOTO IPa)KJaHCKOIO OOIIECTBA U OTAEIb-
HBIX €ro MHCTUTYTOB. «Hale rpaxxganckoe oOIIECTBO CTal0 HECPABHEHHO OoJjee
3pENbIM, AKTUBHBIM U OTBETCTBEHHBIM»', — orMertri B. B. [Iytun B 0J1HOM U3 CBO-
ux crareil. OJTHaKO HEJb3sl CKa3aTh, YTO B PA3BUTUHU HALIE TPAXAAHCKOE OOLIECTBO
JIOCTUIJIO CBOEU KYJIbMUHALIAH.

Pa3BuToe rpaxmaHckoe OOHIECTBO €IMHOAYIIHO MPU3HAETCS aBTOpPaMHU He
TOJIBKO Kak Jiyuiiasi (popma opraHuzaiuu o011ecTBa, HO U ujaeall, K KOTOPOMY Hajo
CTPEMUTBCS. ITO OOIIECTBO, IJI€ CYIIECTBYIOT BCE HEOOXOIUMBIE U JIOCTATOUYHBIE
YCIJIOBHUS JJIsl YAOBJIETBOPEHUSI OTPEOHOCTU KAXKI0W JTUYHOCTH M 0OIeCTBa B lie-
JIOM. 3/71eCh IIMPOKO PAa3BUTA CAMOCTOSATEIHLHOCTh €r0 YJICHOB, a 3HAYMT, HET He-
00OCHOBaHHBIX OTPAHWYCHHUH WJIM MPUHYKIECHUS CO CTOPOHBI rocyaapcrtBa. Ot-
HOILICHHS B TPAXXJTAHCKOM OOLIECTBE BO3HUKAIOT U CYIIECTBYIOT HAa Hayajax Jg00-
POCOBECTHOCTH, YBaKE€HHUS APYT K IPYry U OTKpBITOCTH. bojee Toro, npu colro-
JICHUU BCEX YCJIOBUU HET U HE MOXKET OBbITh PE3KOT0 MPOTUBOMOCTABJICHUS 00IIIe-
CTBa TOCYJIaPCTBY, X KOHKYPEHIIMU: KK WICH COIMyMa OCO3HAET, YTO TOCY-
JapcTBO (DYHKIIMOHUPYET HE paJli HAMEPEHHOTO U HEPa3yMHOTO OO0E3/IBHXKCHUS
npaB ¥ CBOOOJ JIMYHOCTH, a JIJIsl COTJIACOBAHUS MHTEPECOB BCEX U KaXKJIOTO, PH-
BEJICHUIO UX K Pa3yMHOMY OOIlEMy 3HAMEHATEII0, B TOM YHUCIE, IIyTEM pa3pellie-
HUS KOH(IJIUKTOB.

['maBHas pojb B IpaKJaHCKOM OOIIECTBE OTBE/IEHA JTUYHOCTU: WHUIIUATHB-
HOM, CBOOOJTHOM, C BBICOKUM YPOBHEM MpaBoco3HaHus. Eil He uyXJ10 MoHsATHE CO-
BECTU U YECTH, TOTOMY YTO M OOIIECTBO, U TOCYAAPCTBO, U 3aKOH (HE pa3HSAIIUICS
C TIPABOM) 3QJIOKHJIA B HETO 3€PHO MOPSIOYHOCTH.

N uyTo camoe riiaBHOE, TOJIBKO B TaKOW WJIM MPUOIU3UTETHLHO TaKOW cpene
MOXeT (YHKIIMOHUPOBATh UHCTUTYT BJIAJICHUS U, CJIEIOBATEIILHO, BIAAEIbYECKON
3aILUTHI.

bonee nBanuatu net Hazan B Poccun, HakoHel], Obljia MPOBO3IJIAIEHA YacT-
Has (a He JIM4YHasA) COOCTBEHHOCTh KaK aTpuOyT PHIHOYHON AKOHOMHMKHU. YacTHas
COOCTBEHHOCTh — HE MPOCTO COBOKYIHOCTbH BEIICH, KOTOpbIC MPUHAIIEKAT WU
MOTYT MPUHAJIJIERKATh onpeaeieHHoMY Jully. CyTh COOCTBEHHOCTH — MPOSIBJICHUE
B Heil mia’. CB06OIA KAK CyTh COOCTBEHHOCTH COSIMHSCTCS C OOPETCHHUEM JIHY-
HOCTBIO ce0sl KaK 00JIaalOMero CBOMMH BEIIAMH', OCEMY OHA IPELOCTABISCT
cBOeMYy 00JafaTeNto CBOOOy, CTAHOBUTCS TEM, C YeM HAYMHAET aCCOIMUPOBATH
ce0s YelloBeK.

CepaieBuHON k€ COOCTBEHHOCTH OBLIO M ocTaeTcsl BiajeHue. CorjiacHo
KJIACCUYECKOMY TOHMMAHMIO, BJIAJICHUE TMPEACTABISIET COOOW TOCMOACTBO JHUIA
HaJI BEIBIO, coUeTaromiee B cebe aBa raemMenTa: animus dominii (;keranue BaageThb
BEIIbIO KaK CBOCH coOCTBEHHO) 1 COrpus dominii (pakTuueckoe rocroaCTBO JH-
1na Haj Bemibio). Takum oOpa3zoM, BiaJ€HHE MPEACTAeT Mepe]; HaMu OCHOBOM,
MPEANOCHUIKON peanu3aiiu COOCTBEHHOCTH KaK Mepbl CBOOOJBI U MPOSBICHUS
JUYHOCTU KaK TaKOBOM: 0€3 Hero BO MHOTHMX CJIydasiX HEBO3MOXXHO HCIIOJIb30Ba-

' yrun B. B. JleMokpatus 1 kauecTBo rocyaapcrsa // I'azera Kommepcants. 2012. 6 denpais.
2 Cxnosckuii K. I. Co6CTBEeHHOCTS B rpakaaHckoM mpase. M. : Jleno. 1999. C. 161.
*Tam sxe. C. 133.
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HUE BEIIH, a TAKXKE pacTopsiKeHue €. He cirydaitHo mpakTU4IecKu BCe M3BECTHHIE
JAPEBHOCTH U Pa3BUTBHIM MPABOMOPSIAKAM CIIOCOOBI MPUOOpPETeHHs MpaBa COOCT-
BEHHOCTH BKJIIOYAJIM B ceOsl Kak HEOOXOAMMOE yCIIOBHE TIOJyICHHUE BIIAJICHUS Be-
uipio (traditio, usucapio u T. 1.).

[TocTteneHHO COOCTBEHHOCTH MOJBEPTiach MPaBOBOMY O(POPMIICHHIO, 00Y-
CJIOBMB BO3HMKHOBEHHE MpaBa COOCTBEHHOCTU — HAMOO0JIEE MOJHOTO U CTAOMIIbHO-
ro npasa Ha Bemu. Ho olHUM mpaBoM COOCTBEHHOCTH, 1O BEPHOMY 3aMEUYAHHIO
. A. TIokpoBcKoro, MOT Obl YAOBJIETBOPUTHCS pa3Be CaMblii MPUMUTUBHBIN SKO-
HOMHUYecKHil ObIT". Ha OCHOBE mpaBa COOCTBEHHOCTH CTANM MOSBIATHCSA APYTHE
BEIIHBIC MPaBa, OTIUYAIOIIUECS OT HETO U JPYT OT JIpYyra CTENEHbIO CBOOOIbI TN Y-
HOCTH M CIIEKTPOM BO3MOXKHBIX JeUcTBUH. [Ipu Bcex CyIeCcTBYIOMUX Pa3InuMsiX
OTpaHUYCHHBIX BEIIHBIX MPAB BIAJCHUE BCE TAK K€ OCTABAJIOCHh MX KapkacoM. TH-
MU3arus OTHOIICHWA BIIAJCHUS Ha OCHOBAHWHU TIpaBa COOCTBEHHOCTH M BEIIHBIX
IpaB B UTOTE MPHBEIA K BOSHUKHOBEHUIO TIPE3yMIIIINH, COTJIACHO KOTOPOH JIF000e
BJIaJICHUE OCHOBBIBACTCS HAa THUTYJIE, TO €CTh, IPE3YMIIIINN 3aKOHHOCTH BJIAJICHUS
BEIIbIO.

C npyroil cTOpoHBI, 3aKOHHOCTh BJIQJICHUS MPEANOJIAracT U npuoOpeTeHue
BCIIIM €€ BJIAJICTBIIEM HE TIPOTUBOPEUAITUM 3aKOHY myTeM. [[axke eciu OTHOIIEHUS
He 00JieKaloTCs B IopuInyeckyto ¢hopmy (Harmpumep, 6€3B03ME3THOE MOTb30BaHUE
KUJIBIM TIOMEIIEHUEM He 0()OPMIIEHO JOTOBOPOM CCYAbI), caM (DaKT BIIaJIeHUS Be-
b0 (BpPEMEHHOE MPOKUBAHUE B JKUJIOM IMOMEIIEHUU KaK B CBOEM) YK€ T0JIpasy-
MEBAET YCTAHOBJICHUE T'OCIIOJICTBA HAJl BEIIbIO MPUEMIIEMBIM, HE TTPUUUHSIONTIM
HUKOMY O€CIIOKOWCTBA CIIOCOOOM.

W3 sToro nemaercst BHIBOJ, YTO MPE3YMITIHS 3aKOHHOCTH BIIQJIEHUSI OCHOBBI-
BAEeTCs Ha Bepe B JIOOPOCOBECTHOCTH U MOPSIOYHOCTH Biaaenbiia. Ha Takyro mmd-
HOCTh M OPMEHTHPOBAHA 3alllUTa BJIAJICHUS, UMEIOIAs CBOEH IICNIBI0 3aIUTY JIHY-
HOCTH U, CJIEIOBATEILHO, €€ TOCIOICTBA HaJl YeM-T00, a TaKKe OXpaHy IpaKaaH-
CKOTO MHpa.

Bepa, Oyayun yOekAE€HHOCTBIO B YEM-TO, HE MOXXET BO3HUKATh BOMPEKHU
pa3pymIarIiM €€ 00CTOSITEIbCTBAM, HO JUIsl HEE JIOJDKEH OBITh CO3aH MPOYHBIN
dbyHIaMEeHT, B KaueCTBE KOTOPOTO BBICTYMAET JOCTONHOE YBaKEHUs TOBEICHHE
JUYHOCTH, a TAK)KEroCyAapcTBa B JIMIIE €T0 OPTaHOB.

Takoro a¢dexra, k coxaneHuro, TOOUTHCA HE Tak MPOCTO. /{151 3TOr0 BaxkHO
MPEBO3MOYb JIepopmaIinio co3HaHus 001ecTBa: cOaJaHCUPOBATh YAaCTHBIE U TyO-
JINYHBIE MHTEPECHI, UCKIIOUYasi KpalHOCTEeW. B KadecTBe MOCIEAHUX BBICTYIIAET
160 000KECTBIICHUE JINYHOCTH U MOCTOSTHHOE YIOBJIECTBOPECHUE JIUIITH €€ TIOTPeO-
HOCTEH B ymiepO o0muM, 1100 MoJgaBiICHIUE WHIUBUIYAIBHBIX HAaYall JIsl YAOBIIC-
TBOPEHUS CyTy00 MyOIMYHBIX TOTpeOHOCTEN. JTO BelleT K HeCOOJII0IEHUIO TTpaBa,
K MPUHYKJICHUIO TaM, TJIC OHO COBEPIIEHHO HE HYXHO, K OTCYTCTBHIO PETYINPO-
BaHUS TaM, Iie OHO HeoOxoaumo. Takue yCIIOBHS HE MOTYT CTaTh OCHOBOM IS
JTOCTIDKCHHUS LIeJIeH, U KOTOPBIX YCTaHABIIMBACTCS BIIAJICHNC.

* Ioxposckmii 1. A. OCHOBHBIE IPOOIEMBI TPaXkIAHCKOTO TpaBa // Kiiaccnka poccHiicKOi UBHINCTHKH.
URL : http://civil.consultant.ru/elib/books/23/page_24.html#15 (mara obparmenus: 19.02.2015).
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Tak, npu nedopmaiinu co3HaHus OOLIECTBA B MOJIb3Y OTACIBbHON JTUYHOCTH
IIPU 3aIIUTE BIAJCHUS NOABEPTACTC COMHEHUIO COTJIACOBAHUE UHTEPECOB Pa3HbIX
JIMLL, 4YTO HE MOXET IPUBECTH K OXpaHe IpakIaHCKoro mMupa. Ilpm HaneneHHoctn
e 0OIIeCTBa TOJIBKO HA YJOBJIETBOPEHUE MyOIUYHBIX MOTPEOHOCTEN UCKITIOYAET-
Cs TOJDKHAS 3alUTa KaXXIOTO M3 €€ WICHOB KaK OTIEIbHOM JIMYHOCTU. [loaTomy
rapMOHU3AIIMS YaCTHBIX U MyOJUYHBIX MHTEPECOB — HE MOCIEIHSS 11elb, KOTopas
JOJKHA OBITh OCTUTHYTA Iepe]] BBEACHUEM MHCTUTYTa BIIQJICHUS U BIajeibyue-
CKOU 3alIUThl B POCCUICKOE 3aKOHOAATENBCTBO.

K Tomy ke, mpuBeneHune oOLIECTBA K COCTOSIHUIO Pa3BUTOCTH BO3MOXHO
JUIIb TPU YCTAHOBJICHWHM COLMAIBHOW CHPAaBEIJIMBOCTH, U MPHYMHA KPOETCS B
cnenyromieM. [Iponecc npuBatu3auuu UMYIIECTBA, C KOTOPOrO HAYallach pPECTaB-
panst 4acTHOM coOCTBeHHOCTH B Poccuu, He mpoiien 6e300e3HeHH0. OCyIecTB-
JICHHBI B OYEHb KOPOTKHUE CPOKH, MPAKTUYECKU «B3PBIBHOW», MEPEXOJT OT COBET-
CKOM CHUCTEMBbI YPaBHUTEIBHOTO PACIPEICICHUS] MaTEpHAIbHBIX OJar K pe3ko u
HecnpaBeInBo AU (HEepeHInPOBAHHOMY MOCTCOBETCKOMY pPacHpeleIeHUI0 co0-
CTBEHHOCTH U MPEANPUHUMATEIBCKUX MPAB B MOJIb3y HE3HAYUTEIILHON YaCTH MPU-
BUJIETMPOBAHHBIX JIUI] OKa3aJiCsl B TJla3axX OOJBIIMHCTBA HACENEHUS BOILUIONIEHUEM
BOIMUIONIEH HeCHpaBeI[JH/IBOCTI/Is. BxnanpiBaBiirie cBoi COOCTBEHHBIN TPy B pas-
BUTHUE COBETCKOW IKOHOMHKHU BO UCIIOJTHEHHUE JIO3YHTa «OT Ka)JI0TO MO CIIOCOOHO-
CTSAM, KaXJIOMY II0 TPYIy», TEM HE MEHEE, DKOHOMUUYECKUA HEYJOBJICTBOPEHHBIE,
rpaxkjaaHe paccMaTpuBaiu (U, ObIBAaET, pacCMaTPUBAIOT) MOCATATEIHCTBO HA YbE-
7100 BIIaJIeHWE KaK BOCCTAHOBIIEHHWE COIMAJILHOM crpaBeliuBOCTU. B Takoi cu-
Tyalllu BPsiJ JIM BO3MOXHO BOCIIMTAHUE YBAXKCHUS YEIIOBEKA K YEJIOBEKY U K 4y-
YKOMY TOCIIO/JICTBY.

HcnpaBnenue Tekyuied cutyaruu TpeOyeT, KOHEYHO, SJKOHOMUYECKOro Ha-
CBIIIEHUS HACEJIEHUS B pa3yMHBIX IIPEAEax, peCTaBpallii HPAaBCTBEHHBIX HAYANI B
OOIIECTBE KaK HMCXOJHOM OCHOBBI €r0 CO3MJATEIbHOU JEATENbHOCTH, PEanbHOE
OYMIIIEHUE BJIACTHBIX CTPYKTYpP, B TOM YHCJIE U MPABONPUMEHUTEIBHBIX OPraHOB,
OT KOppyHHI/II/IG, BOCIHUTAHUE TAKUX JIMYHOCTHBIX KAa4eCTB, KaK JOOPOCOBECTHOCTH
B IIUPOKOM CMBICJIE 3TOTO CJIOBA, HMHUIIMATUBHOCTh, YBAXKEHUE PYT K Apyry. [ o-
CyJIapCTBO JIOJDKHO HAMPABUTH OOIIECTBO B BEPHOE PYCIIO MyTEM MPOBEICHUS CO-
OTBETCTBYIOIIEH MOJIMTUKH, IMOBBIIIEHNS YPOBHS KU3HU HACEJICHUS, IPEAOCTABIIE-
HUSI IIUPOKUX BO3MOXKHOCTEW BCEM HE3aBUCUMO OT TaKUX IPU3HAKOB, KaK IOJI,
paca, HAMOHAIBHOCTh, UMYIIECTBEHHOE WJIM JOJDKHOCTHOE IOJIOKEHHE, TTPOUC-
XOXKJIEHUE U T. A. ... OJHAKO U caMM Tpa)KJaHe HE MOTYT CTOSITb B CTOPOHE OT
mpoliiecca: UM HYXXKHO Pa3yMHO OIIEHHWBATh IPeoOpa3oBaHUsl, YTO-TO MIPUHUMATh, a
YTO-TO OTBEpPrarb, HO HE OCTAaBaTbCSl PAaBHOAYILIHBIMH, AEHCTBOBATH, MHUIIUUPO-
BaTh JBWXKeHUE. Toraa JOCTHKEHHWE MHUpa W TIOPsAKa, YJIydIIeHHE YCJIOBUH 00-
IICKUTHUS U TIOBBIIIIEHNE CTAOMIBHOCTH TPAKIAHCKOTO0 000pOTa HE KaXKETCsl TaKOM
YK HEIIOCUJIbHOM 3aJa4yeu.

>3opskus B. JI. [IpaBoBOe peryanpoBaHie SKOHOMUKH: TI0GAIBHBIC TEHICHIMH W POCCHIACKHIT OMBIT //
Poccuiickas razera. 2012. 1 urons.

®3umrucnko C. A., Tanos B. B. CoGCTBEHHOCTs M IPOM3BOIHBIC IIPaBa: IOKTPHHA, 3aKOHOAATEIBCTBO,
npasonpumenenue. Poctos u//l : Ilpodmpecc, 2013. C. 40.
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b. C. llpinreena,

cmydenmxka 3 Kypca
BC® ®I'EOYBO PI'VI1
(2. Upxymck)

IIpaBocy0ObEKTHOCTD NMEPEBOAYHKA B TPAKIAHCKOM CYA0MPON3BOICTBE

['paxxanckuii mporeccyalibHbIM kojaeke Poccuiickont denepanuu (nanee —
I'TIK P®) He ompenenser mnepeBojurMKa Kak CaMOCTOSITEIHOI'O Y4aCTHHUKA IPO-
LeCCyalIbHBIX MPAaBOOTHOLIEHUH. MHaue npaBoBOW cTaTyc Haiiesl Obl CBOE OTpa-
KEHUE B OTJIENIbHOM CTaThe€ OTPACIEBOrO 3aKOHOJaTenbcTBa. OMHAKO, HECMOTPS
Ha 310, [ TIK P® B psime HOpM moapa3zyMeBaeT NEPEBOIUNKA KAK CAMOCTOATEIbHO-
ro cyObeKTa rpa)kJaHCKOTO CYJOMPOU3BOJICTBA, KOTOPHIA HAJECICH MPaBOCYOHEKT-
HOCTBIO MEPEBOIUUKA B KOHTEKCTE MOJIOKECHUN TPaXJaHCKOrO0 3aKOHOIAaTEIbCTBA
(1. 5cr. 10, cr. 18, 9.2 ¢1. 20, ¢1. 97, 9. l mu. 2 cT. 113, m. 8 9. 1 c1. 150, cT. 162,
9. 1 cr. 164, c1. 168, 1. 5, 1. 6 4. 2 cT. 229 I'TIK PD).

[TockoJIbKY Ha JAHHOM 3Tall€ 3aKOHOJATEILHOTO PETYJIMPOBAHUS MPOLIECCY-
aJIbHBIX MIPABOOTHOIICHUH MPAaBOCYOBEKTHOCTh MEPEBOAYMKA B TPAKIAHCKOM CY-
JIOTIPOU3BOJICTBE HE MUMEET HOPMATHUBHOI'O 3aKpeIUiCHUS U (OPMYITUPOBKH, TIPE/I-
CTaBJISICTCS aKTyalbHBIM €€ BbIABJICHUE. FOpuandeckoe 3akperieHue MpaBOBOTO
CcTaTyca NepeBOJYMKA B TPAXKIAHCKOM CYJIONPOU3BOJCTBE JACT BO3MOKHOCTh y4a-
CTHHKAM TPOLECCYAIbHBIX MNPAaBOOTHOUIEHUN HWMETh YETKOE MPEJACTABICHUE O
MPABOBOM CTaTyCE MEPEBOJUMUKA BO BCEX MPOLIEAYPAX PA3PEIICHUS CIOPOB, KOTO-
pBIE OCYLIECTBISIIOTCA B IOpsiike, yctaHOBIEHHOM [ TIK PO.

Takum o0pa3oM, UCXOJs U3 MPABOTBOPUECKON JIOTHKHU, MEPEBOAUUK UMEET
MO3UIUI0 OTACIBHOTO CYyOBEKTa CYIONPOU3BOJCTBA, TaK KaK OH HE SIBIISIETCS
MPEJICTABUTENEM OJHOW M3 TSHKYIIMXCS CTOPOH Mpolecca. YUacThe MepeBOAYNKA
B CyJOIIPOU3BOJCTBE CIEIYET OJHOM LIEIH: CIYKEHUE UHTEPECAM OCYIIECTBICHUA
paBOCYAUSl TI0O KOHKPETHOMY HCKy, OOeCIeurBas MCIOJHEHHE IIeJIOr0 psja
MPUHIIAIIOB, 3aKPEIUICHHBIX B TPAXXJAHCKOM IIpoliecCyalibHOM 3akoHe. [lepeso-
YUK, UCTIONHSAS CBOM (DYHKIIMH, OOECIICUYHMBACT HMCIOJHEHHE TaKUX IPUHITUIIOB
KaK: IMPUHLMII SI3bIKA TPAXJIaHCKOTO CYAOIPOU3BOJICTBA, MPUHIMIT ITIACHOCTHU CY-
NeOHOTO pa3dupaTenbCTBa, MPUHITUIT OCYIIECTBICHUS MPABOCYIHUS HA OCHOBE CO-
CTSI3aTEILHOCTH M PaBEHCTBA CTOPOH. TakuMm 0Opa3oM, ydacTue MepeBOJYHUKA B
CYJIONIPOU3BOJICTBE BeChMa MHOT0O0pa3HO U UMEET OOJIbIIOE 3HAUCHUE B OTIPaB-
JICHUU TIPABOCYIUSI.

VYyactue B rpakJIaHCKOM IIpoIiecce MEPeBOUNKA O0YCIOBIMBACTCS UCKITIO-
YUTEIbHO CYOBEKTHUBHBIM JKEJIAHHMEM WM HEO0OXOIUMOCTHIO OJHOM W3 CTOPOH
obecrieyeHueM peaau3alii KOHCTUTYIIMOHHOTO MpaBa Ha cBOOOy BhIOOpa si3bIKa
OOIlIeHHs, WU, COOTBETCTBEHHO, MpaBa IOJL30BaHUS YCIyraMyd NEpPeBOIYHKOB-
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JIMHIBHCTOB WJTH [IEPEBOTIHKOB-AKTHI0T0r0B . [TOCIEHNX, KaK H3BECTHO, TAKXKE
€I1le HAa3bIBAIOT CYpAONEPEBOTUMKAMH.

B Hacrosiee BpeMs B Hallleld CTpaHE CypJAONEepeBO] — 3TO OJHA U3 pPa3HO-
BUJHOCTEH AUIUIOMHPOBAHHOW TmpodeccruoHanbHOi aesrenbHocTU. [IpaBo Ha
OCYLIECTBJICHUE TAKOH AEATEIBHOCTH MPEAOCTABIISIET TOCYIaPCTBEHHBII AUIIOM O
cpenHeM Npo(ecCHOHATBHOM OOpa30BaHMs IO CIEHMAIbHOCTU «OpPraHU3aLMs
CYpAOKOMMYHMKaMmW». Hapsaay ¢ 3THMM nHMIiaMu IPaBOM OCYIIECTBICHUS CYPIIO-
nepeBojia 00J1ajatoT CypIONeaAarory, a Takke MoryT 00jaaaTh poJICTBEHHUKY JIUIL,
CTpaJaroIINX HApYILIEHUSIMU OPTaHOB CIyXa WIH pe4H, KOTOpble UMEIOT (hOpMalb-
HOE OCHOBAaHME, JAOIIEe MPaBO 3aHUMAThCS MyOJUYHON JESTENbHOCThIO. Takum
OCHOBAHHUEM SBJIETCS CBUAETEIBCTBO O MPO(PECCHOHAIBHON MOATOTOBKE MO Ha-
npasieHuto «CypronepeBoa» peruoHajJbHbIX YUeOHBIX LIEHTPOB CTPYKTYphl Bcee-
poccuiickoro odmecta riayxux. OaHako oOecrieyeHue MepeBOAYUKOM CTOPOHBI
HE SIBJISIETCS MMIIEPATHUBHON OOS3aHHOCTBIO Cy/a, OCKOJIBKY KaXK/as U3 CTOPOH
MOKET caMa MPEACTaBUTh KAHIUATypy NePEeBOTUNKA.

B cBs3u ¢ 3TUM, HEOOXOIUMO OTMETHUTh, YTO YYacTHE B OTIPABICHUU Ipa-
BOCY/IUSI TIEPEBOIUMKA-TMHIBUCTA WJIM CYpJONEPEBOIUMKA C MNPO(UIBHBIM MpPO-
(dbeccOHAIbHBIM 00pa30BaHUEM SIBIISIETCSI, CKOpPEE BCEro, HJI€abHBIM 00pa3IoM,
HO HUKaK HE MOBCEJHEBHOM NMpakTUKOM. JlJi1 ycTpaHeHHs 3TOM MpoOaeMbl KaHIu-
nat ropuanueckux Hayk E. C. AnekceeBa npejaraeT BHEAPUTh MPAKTUKY APYTHX
rocyaapctB. Tak, HanmpuMmep, Hekotopbix mrarax CIIA peiictByer IIporpamma
CYJEOHBIX TIEPEBOAUYMKOB, ITPU MOMOIIN KOTOPOW Yy rpakaH MOSIBISETCS BO3MOX-
HOCTb HaWTH KBaJM(UUMPOBAHHOTO NEpeBOAYMKA. BaxkHOCTh M 3HaUeHHE KBaJu-
(GUIIUPOBAHHOTO MEPEBOAYNKA HEBO3MOXKHO HE OLIEHUTb, MOCKOJBKY MEPEBOIUUK
JIOJDKEH HE TOJBKO 00J1a/laTh 3HAHUAMM U HAaBBIKAMU MEXbS3BIKOBOTO OOIIEHUS,
HO W JIOJDKEH YMETh ONEPUPOBATH IOPUANUYECKUMU TepMUHaMU. M3 3TOoro cienyer,
YTO BBEJIEHHWE MOJOOHON MpOrpaMMbl B IJIaH pa3BUTHs cyaeOHOM cuctemsbl Poc-
cuiickoi @exnepanuu U co3gaHue 0as3bl CHEHUATUCTOB oOecreynBai Obl KayecT-
BEHHBIU MIEPEBO.

Jlist BBISIBIEHUSI MPAaBOCYOBEKTHOCTU MEPEBOAYMKA B TPakKIaHCKOM CYJO0-
IPOU3BOJCTBE HEOOXOJMMO PAaCCMOTPETh BCE TPU dJEMEHTa. 3/1eCh CleAyeT CKa-
3aTh, YTO IMPABOCIIOCOOHOCTh CYPAONEPEBOIUMKA U TEPEBOAYMKA-TIMHIBUCTA
UMEIOT a0COJIIOTHYIO HECX0XKECTb. Eciu cyponepeBoIUYMK OpraHu3yeT KOMMYHH-
KAl MEXAY JIIOAbMHU, KOTOPbIE BOCIPUHUMAIOT MHUP IMO-APYrOMY, TO NEPEBO-
JUUK-JIMHTBUCT COJCHCTBYET OOILEHUIO JIFOIeH, HO OJUHAKOBO BOCIPUHHUMAIOIIUX
OKPYX a1 MUD.

CoOTBETCTBEHHO, IIPU TAKUX OOCTOATEIHCTBAX MEPEBOAUMK B IPAKIAHCKOM
CYJIONIPOU3BOJICTBE HE SIBISETCS CYOBEKTOM MPOLECCYaAIbHBIX MTPABOOTHOIIEHUH B
TOM MOHMMAaHHWH COJIEPKaHUs €ro MPOIecCCyaJbHOTO CTaTyca, KOTOpbIid Habmo1a-
€TCsl B YTOJIOBHOM CY/IOIPOU3BOACTBE MJIM MPOU3BOACTBE MO aIMUHUCTPATUBHOMY
PaBOHAPYIICHHUIO.

'Kysueros O. 10. TIpaBocyObeKTHOCTD MEPEBOIUNKA B IPAKIAHCKOM CYIONPOM3BOACTBE M TOPSIIOK €&
npuobpetenus // CoBpemennoe mpaeo. 2007. Ne 10. C. 45.
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[IpaBo yyacTBOBaTh B MPOLIECCE B KAYECTBE MEPEBOAUNKA BO3ZHUKAET BMECTE
C MOJIMTUYECKUMH IPaBaMH ¢ MOMEHTA JIOCTH>KEHHUs Bo3pacta 18 ner, B ciyuae,
€CJIM JIUII0 HE dMAHCUIIUPOBAHO. JIOCTUXKEHHE COBEPIICHHOJETHErO0 BO3pacTa SiB-
JISI€TCSl CYIIECTBEHHBIM IOPUIUYECKUM YCJIOBHUEM €ro IMPaBOCIOCOOHOCTH, UCXO-
JSIIAM U3 KOHCTUTYLIMOHHO-TIPABOBOTO CTaTyca YeJIOBEKa U IPaK/IaHUHA.

Emie onuH acnekT mpaBoCOCOOHOCTH MEPEBOAYHMKA — ITO €r0 CyOBEeKTHB-
Hasi 0eCIPUCTPACTHOCTh, OTCYTCTBUE JIMYHOW 3aMHTEPECOBAHHOCTH B pe3yJIbTaTe
CyleOHBIX TsHKO MO MCKOBOMY 3asiBIeHUIO. TakuM oOpa3oMm, HEOOXOAMMO AaTh
CIEAYIONIEE OMPENEIICHUE: IEPEBONUUK — ATO JIMIIO, JOCTUTIIEE Bo3pacTa 18 ier,
JUYHO HE3aMHTEPECOBAHHOE B MCXOJE PACCMOTPEHHS JI€JIa, BIIAJCIONICE SI3BIKOM
CYIOIPOU3BOJCTBA U SI3bIKOM OJHOU M3 CTOPOH, HE BIAACIONIEH S3BIKOM CYIONPO-
M3BOJICTBA, COTJIACHO MOTPEOHOCTSAM OTHPABJICHUS MPABOCYAUS MO TPaAXKIAHCKUM
nenaMm. /laHHoe ompenesieHre MO3BOJUT YHU(PUIIMPOBATH MPABOBOM CTATyC Imepe-
BOJIYMKA B IPAXXJTAHCKOM, YTOJIOBHOM CYJOIPOU3BOJICTBE M MPOU3BOJICTBE IO -
MHUHUCTPATUBHBIM MPABOHAPYIICHUSIM.

Crnenyrolmyii HEeMaJIOBOXXHBIM 3JIEMEHT MPaBOCYOBEKTHOCTH — JIEECIOCO0-
HOoCTh. CieAyeT OTMETUTh, YTO COJACpP)KaHHE JeeCOCOOHOCTH MOAPOOHO peria-
MeHTHPOBaHO B cTaThsix ['TIK P®. [TockonbKy nmepeBOIUMK — 3TO JIMIO, CONECUCT-
BYIOIIEE MIPABOCYIUIO, COJIEPKAHUE €T0 JI€ECTIOCOOHOCTHU SIBIISIETCS CIIEUATbHBIM
10 OTHOIIICHUIO K COJIEPYKAHUIO JIeECTIOCOOHOCTHU JIMII, y4acTBYyromux B aene. [le-
peueHb mpaB, npuBeaeHHBIN B 4. 3 cT. 162 ['TIK P® He siBiisieTcsl UCcYEpIIbIBAIO-
muM. [IpaBa nepeBogunka Taxke oTpakeHsl B 4. 1 ¢1. 19, 4. 1 c1. 164, 4. 1 cT. 95,
4. 1 ct. 97 I'TIK P®. U3 3Toro crnenyer, 4To NMEPEBOJYUK BIIpaBE: 3a/1aBaTh MpH-
CYTCTBYIOILIUM IPU NEPEBOAE YUAaCTHUKAM Mpoliecca BOMPOCHI sl YTOUHEHUS T1e-
peBOJia, 3HAKOMUTHCS C MPOTOKOJIOM CYy/IeOHOr0 3aceaHusl WU OTAEIBHOTO MPO-
1IeCCYaJIbHOTO ICMCTBUSI U IeJIaTh 3aMEYaHusl M0 MOBOY NPaBUILHOCTHU MEPEBOJIA,
3asBJIATh OTBOJABI U CaMOOTBOJBI, MOJy4aTh BO3MEIIEHHWE PACXOO0B, MOJIYy4YaTh
BO3HArpaKJICHUE W3 COOTBETCTBYIOUIETO OrO/KeTa: (PeaepaibHOTO WM PETHOo-
HanbHOTO. O/IHAKO, B CBSI3U C TE€M, UTO IpaBa MEpPEeBOJUYMKA B TPAXKIAHCKOM MpPO-
[[ecCCe MO CPaBHEHHUIO C MpaBaMH TMEPEBOJYMKA B YTOJIOBHOM IMPOIIECCE MEHEe
dbopmanuzoBanbl, 00beM (YHKIIHMA, KOTOPHIE TOKEH BBITIOIHSITH MEPEBOTUHK, HE
OTIpeJIeJIeH U 3aBUCUT OT OOCTOSITENIbCTB U cuTyaruu. PaccmarpuBasi 00s13aHHOCTH
MepPeBOIUMKa, HEOOXOAMMO 3aTPOHYTh OOSI3aHHOCTH MO TMEPEBOAY OOBSICHECHUIA,
MOKAa3aHMM, 3asIBJICHUI JIULI, HE BJIAJICIONIUX S3BIKOM CYJOIPOU3BOJCTBA, a JIUIAM,
HE BJAJCIONIMM SI3bIKOM, HA KOTOPOM BEAETCS CYIOMPOM3BOJICTBO, COJIEPHKAHUE
MMEIOIINXCS B JieJie OOBSICHEHHM, MOKa3aHWUW, 3asBICHUMN JIHI], YYaCTBYIOIINX B
Jiesie, CBUETENIEW U OrJlallaeMbIX JOKYMEHTOB, ayJIMO03alUCeN, 3aKIIOYEHUN JKC-
NEePTOB, KOHCYJbTAIMA W TOSICHEHUM CIENHATIMCTOB, PACIOPSHKEHUM Mpescena-
TEIBCTBYIOUIETO, ONpeaesieHus win pemeHus cyaa (4. 2 cr. 162 I'TIK P®). Takxke
00513aHHOCTh 3aKJIFOYAE€TCsl B TOM, YTO MEPEBOIUUK 00s3aH OTMETUTh OOHAPYKEH-
HbIE€ B TE€KCTE NIe(PEKThl, B YACTHOCTU MOJYUCTKH, UCIPABJICHUS, HEOTOBOPEHHbIC
MPUITUCKU MEXY CTPOK, C/ICJIaHHbIC PA3HBIMU YEPHWJIAMH UM APYTUM MTOYEPKOM,
0ECCBSI3HO M3JI0KEHHbIE WM HE3aKOHUYEHHbIE (pa3bl, UCKAKEHUS, MPOMYIIEHHbIE
CJIOBa, a TaKXKe yKa3aTh, YTO B JIeJIe MMEETCS KaKOW-IMOO CYIEeCTBEHHBIA IS
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OLICHKM 00CTOSITENBCTB JOKYMEHT, IIEPEBO KOTOPOro He 3arpedoBad. Kpome Toro,
OH JIOJDKEH JaTh OOBSICHEHUS] TOTOBOPOK, UIMOMATUYECKUX BBIPAKEHUI, Ha3Ba-
HUW HAIMOHAJBHBIX 00BIYAEB, PEJIUTHO3HBIX OOPSI0B, PUTYATIOB, HAIIMOHAIBHBIX
001, IPEIMETOB OJICXKIbI, O0MXOoAa M T. I1., HAMMEHOBAHHS E€IMHUI] MECTHOTO
TEPPUTOPUAIIHHOTO JICTICHHUSI, YIIOMSIHYThIX B IEPEBOUMOM JAoKymMeHTe. OqHAKO B
KOMMEHTApHUsX HET YKa3aHWM Ha CIOCOObl OTMETKM OOHapyKEHHBIX N1€(PEKTOB,
KakuM 00pa3oM MepeBOAUMK JIOJKEH uxX oopMuth U T. A. Ho, HECMOTps Ha 3TO,
MO>KHO OIpPEICIUTh IEPEBOJI KaK MPOLeCCyalbHbI aKT, MOCKOJIbKY pe3yibTaT Ie-
peBojia 3TO CBEACHUS, HA OCHOBE KOTOPBIX OYAET CTPOUTHCS 10KA3aTEIbCTBEHHAs
0aza. MlHaue poib nepeBoAYMKa CBOJIUTCS K BBIMOJHEHUIO TEXHUYECKOW (DYyHKIIMH
1o nepenade UHPoOpMaIu, NpeI0CTaBICHHOM Ha pyroM si3bike. Takum oOpazom,
OTMEUYEHHBIE MTOMETKH, N€(PEKThl TEKCTa MPHU MEPEBOJE MOMOTYT CylaM COMOCTa-
BUTh OpHUIMHAJ JI0KA3aTEIbCTBA M €r0 MEPEBOJ, YTO MOMOXKET BBIHECEHHIO Mpa-
BUJILHOTO ¥ OOBEKTUBHOTO pe3yibTaTa pacCCMOTPEHHMS JIeJa M0 UCKOBOMY 3asiBJie-
HUIO.

Emie onuH 31eMeHT npaBoCyOBEKTHOCTU — JEIMKTOCIOCOOHOCTh, KOTOPBIM
O3HA4YaeT COCOOHOCTb JIMIA HECTU OTBETCTBEHHOCTb, IPUYEM UCTOYHUKOM €€ SIB-
JSIeTCS. MMIIEPATUBHBIN 3ampeT. To ecTh MepeBOJYMK HECET OTBETCTBEHHOCTH 32
3aBEJIOMO HENPABUJIBHBIM MEepeBOJ. JIeTMKTOCIIOCOOHOCTh MEPEeBOIUNKA 00YCIOB-
neHa 4. 4 ct. 162 I'TIK P®, koTopasi ycTaHaBIMBAET OTBETCTBEHHOCTH 3a 3aBEOMO
HEIMPaBWIbHBIN NEPEBOJ U UMEET OTCHUIOYHBIN XapakTep K HOPME, IMPELyCMOT-
peHHol ctatbeit 307 YronoBHbeIM KoaekcoM Poccuiickoit @enepanuu. Ita HOpMa
UMEEeT UMIIEPATUBHBIN XapakTep, onpeaesisst Bu, (opMy OTBETCTBEHHOCTH U pPa3-
MEp CaHKI[MU, YTO MOATBEPKAAET B3aMMOCBSI3b I'PAXKIAHCKUX MPOLECCyaTbHBIX
HOPM C HOpMaMH YTOJIOBHOTO 3aKOHOJIaTENIbCTBA.

Cornacho 4. 4 ct. 162 I'TIK PO 3a HeHaaiexaniee UCIOIHEHUE NEPEBOTUN-
KOM CBOHUX OO0sI3aHHOCTEH (3aBeJOMO HEMpPaBWIbHBIM NEPEBO) Cy MPpEaynpexia-
€T ero 00 yroJoBHOW OTBETCTBEHHOCTH, a Takke yruiate mrpada B pa3Mepe 10
OJTHOM ThICAYHU PYOIIeH.

He Bcerna cya MoKeT BBISIBUTH HAapyIIE€HUE, BhIpakarolleecs: B HEMPaBUib-
HOM IIepeBOJIe B X0/€ cyAeOHOro 3aceqanus. Takum oOpa3oM, Ha MPaKTUKE BO3-
HUKAET CJIO0KHOCTh I0Ka3bIBAHUS HAJIMYUS B IEUCTBUSX MEPEBOIUMKA IPECTYMHBIX
JeSIHU, TTOCKOJIbKY OTBETCTBEHHOCTD 3a CaMO COJEpP:KaHUE MPOTOKOJIA HECYT UC-
KIIFOUUTENBHO CY/AbSl U CEKpeTapb, UCKIIOYasl nepeBoauuka. [ns ycrpaHenus ta-
KOO HECOOTBETCTBUSI HEKOTOPHIC aBTOPHI MpEJIaratoT HAAEIUTh MEPEBOAUYHMKA
MPaBOM MOANUCH KaXKJIOW CTPaHUIIBI MPOLIECCYATIbHOTO IOKYMEHTAa C TEKCTOM Iie-
peBOJia NIl MOBBIIICHUS OTBETCTBEHHOCTH 33 €ro KauyecTBO, MO aHAJOTUH C Yyro-
JIOBHBIM TIPOIIECCOM.

Uro kacaercs mpuoOpeTeHusl MepeBOJYMKOM MpaBoBoro craryca. IIpakruka
MOKAa3bIBAET, UTO Yallle BCETO JIMIA B KaUeCTBE NMEPEBOAUMKA PUBJICKAIOT MPHU MO-
MOIIIM ONpeNeNeHus Cyia, T. €. IPeAcelaTeIbCTBYIOUMN COrJIacHO yKa3aHuo 1. 8
4. 1 cr. 150 I'TIK P® pazpemaet BOpoc 0 NPUBJIECYEHNUN K YYACTHIO B IMPOLECCE
nepeBOIYMKA.
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OO0s13aTeTbHBIM YCIIOBHEM BO3HUKHOBEHUS Y TIEPEBOTUMKA TPOIECCYAThHON
71eecrioCOOHOCTH SIBJSIETCS HAJIMYME y HEro OoOLIerpakJIaHCKOM JeecioCOOHOCTH.
CopepxaHue AeITETbHOCTH MEPEBOIYNKA OKA3bIBACT HEMOCPEICTBEHHOE BIUSHHUE
Ha pe3ysbTaThl pa3OHUparesibcTBa MO JAEIy, TaKUM 00pa3oM, €ro OecrnpucTpacT-
HOCTh TAK)Ke€ SIBJSICTCS TJIABHBIM YCJIOBHEM, HapsIy ¢ KOMIIETCHTHOCTHIO, MPaBO-
cyObpekTHOCTH. KpoMe Toro, mepeBOJYMK TOMUMO OUITMHTBH3MA JIOJDKEH 00J1a/1aTh
nHpopMaIeit 06 opraHuzanuu npasocyaus. Hy u KoHE4YHO, MEPEBOTIHMK BBITOJ-
HSET TEXHUYECKYI0 (DYHKIIHUIO, CONEUCTBYS CyIy B pa3OuparenbCcTBe neia. Takke
OH oOecIeYrBacT UCIIOJIHEHUE TIPUHITUIIOB TPAKIAHCKOTO MPOIIECCYaTbHOTO TIpa-
Ba.

BrImreckazanHoe 1Mo3BOJISIET HaM COPMYIIUPOBATH OIPEICTICHHE TIPABOBOTO
cTaryca MepeBOIYMKa B TPAKIAHCKOM CYJIOMPON3BOACTBE. [lepeBogunk — 310 JH-
110, JIOCTHUTIIEE BO3pacTa BOCEMHAIATH JIET, TUYHO HE 3aMHTEPECOBAHHOE B pe-
3yJlbTaTax pa3doMpaTeNnbCTBa MO ey, MPUBIEKAEMOe K YYaCcTHUI0 B TPaXITaHCKOM
Mpolecce, a TakKe CBOOOTHO BIIAJCIONIEE S3BIKOM CYIOMPOU3BOICTBA U S3BIKOM
CTOPOHBI, HE BIIQJICIONIEH ATUM S3BIKOM HIIM UMEIOIICH HApPYIIIEHUS OPTaHOB CIyXa
WJIH PeYH.

A. A. YepHbIX,

cmydenm 2 Kypca
Hucmumym npoxypamypel,
Ypl'ioy

IIpo6sieMbl COBEpPIIEHCTBOBAHUSA MPABOBOI0 PEryJIUPOBAHUS IKOJIOTHYECKO-
ro ayJuTa HA COBPEMEHHOM JTarne

JleranpHOE ompejaeseHUEe dKoJIorudeckoro aynura gaerca B cr.l d3 «OO6
OXpaHE OKPYXKAIOIIEH Cpelibl», IKOJIOTUYECKUN ayAUT — He3aBUCUMAsl, KOMILJIEKC-
Hasl, TOKyMEHTHUPOBAHHASI OLIEHKA COOJIIOJICHUS IOPUANYECKUM JIMIIOM WJIA UH]IH-
BUIyaJIbHBIM MpEANPUHUMATENIeM TpeOOBaHUN, B TOM UYHCIIE HOPMATHBOB U HOP-
MAaTHBHBIX JIOKYMEHTOB, B 00JIACTH OXpaHbl OKpPYXKaoIIeH cpenbl, TpeOoBaHUMN
MEKTYHAPOIHBIX CTAHJIAPTOB U MOJATOTOBKA PEKOMEHAAIUH 110 YIYUIICHUIO TaKOH
eSTEIBHOCTH

HopmaTuBHO-TIpaBOBBIE OCHOBBI PETYIMPOBAHUSA KOJIOTHYECKOTO ayaupoO-
BaHus B Poccun Ha peneparbHOM ypoOBHE Ha COBPEMEHHOM JTare MOYTH OTCYTCT-
ByIOT. 1. YomuHanue 00 IKOJOTHYECKOM ayIMpPOBAHWU KaK MHCTPYMEHTE olec-
MEYEHHUS BBIMIOJHEHHS IKOJOTUUECKUX TpeOoBaHUM NMpuBaTU3aliuu umeercs B ['o-
CYyIapCTBEHHOM MpOrpaMme MPUBATU3AIMKN TOCYJAPCTBEHHBIX U MYHHUIIUITAIBHBIX
npeanpusatui B Poccurickonn denepanuu, yreep:xxacHHon Ykazom Ilpesunenra PO
ot 24 nexabps 1993 r. 2. IIpukassl ['ockomdkomoruu Poccun ot 30 mapta 1998 r.
N 181 «O06 sxon0rH4YecKOM ayaupoBaHuu B cucteme I'ockomdkonorun Poccun» u

1 06 oxpane oxpyxatouieit cpexsi : bexep. 3axon ot 10 sHBapst 2002 roxa Ne7-®3 : B pex. ot 29 nexabps
2014 roga // CIIC «I"apanT.
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ot 16 urons 1998 r. N 436 «O mpoBeieHHH MPAKTUYECKUX PadOT MO BBEJICHUIO
sKoJiornueckoro ayauposanus B Poccuiickon denepanun». Bmecre ¢ TeM Ha co-
BPEMEHHOM J3Tarie Pa3BUTHUSL HKOJOTHUECKUX MPABOOTHOILICHUM [1aHHBIE HOpMa-
TUBHBIE aKThl MOTEPSIM CBOIO aKTyallbHOCTh. C nmukBHianueit ['ockoMiKoIorun
PoccHH, yKa3aHHbIE HOPMATHBHBIC MPABOBBIC AKTHI, OBLIM TAKXKE OTMCHCHBI .
3. JIOBOJILHO CHOPHYIO MO3UIIMIO TIO 3TOMY BOIPOCY MpojaeMoHcTpupoBaia ['ocy-
napctBeHHas J[yma PO B ®denepanbHoM 3akoHe "OO oxpaHe OKpyxkarolen cpe-
nel". B cratee | 3akOoHa IaHO ompeaesieHHE 3KoJornueckoro ayaurta. Ho crour
OTMETUTh, UTO B TekcTe DenepanbHOro 3aKkoHa 00 SKOJOTMYECKOM ayJUTe Kak
MPUPOIOOXPAaHHOU Mepe He roBoputca. 4. OOHUMH W3 HEMHOTUX CIEHUAIIb-
HBIX HOPMATUBHBIX MPABOBBIX aKTOB B 3TOU c(epe SABISIOTCS 3aKOHBI CyObEKTOB
dbenepannu (Tomckoi obnactu, Pecriybnuku bamkoproctan, AMypckoit o0nactu
u ap.).

Takum o0Opa3oM, B POCCHIICKOM 3aKOHOJATEIHCTBE OOHApPYKUBAETCS IMPO-
0eJ1, 1 mpuYeM Ha MO B3I Tpo0el cyObeKTUBHOTO Xapakrepa. Hair 3akoHona-
Teb Ha (e/iepaibHOM YPOBHE, 3a, MPAKTUYECKH, TOJITOpa ACCATKA JIET, BHEC JIUIIb
onpejesneHre NOHATHs dKojorudeckoro ayauta B @3 «O06 oxpaHe OkpyKaromieu
cpenb». B 7ToM MHE U BUIHEETCS] TOT MPECIOBYThIN cyObekTUBU3M. ClenyeT OT-
METHUTb, YTO JIEUCTBYIOIINE B HACTOAIIECE BPEMS HOPMATHBHBIE MTPABOBBIC AKTHI B
chepe HOPMHPOBAHUSA BO3JCHCTBHUS Ha OKPYXKAIOIIYIO Cpely Ha MpaKTHUKE He
o0ecrneunBalOT yuéTa OOBEKTUBHBIX PA3IUYUi B UCIOJIB3YEMOM CHIPhE, TEXHOJIO-
rUsix, 000pYJOBaHUU U APYTUX ACIEKTOB, OMPEACIISIIONIUX UHANBUIYAIBHYIO CIIe-
nuduky kaxaoro npeanpustus. akTuuecku 3aKOHOJATEIHLCTBO HE 00eCcTIeurBaeT
YCTAHOBJICHHSI MOHATHBIX, MPO3PAYHbIX, TEXHUYECKH U IKOHOMUYECKHU BBINOJHU-
MBIX TpeOOBaHWMU, OMPEACISIONINX Pa3pEIIEHHbIE YPOBHU BO3JICUCTBHUS HA OKPY-
YKAIOIIYIO CPEy — T.. COBCTBEHHO MPEIMETa SKOIOTHIECKOT0 ayInTa.

OTnenpbHO CTOUT 3aTPOHYThH TOJIOKEHUS TOCYJAPCTBEHHOM MpOrpamMMBbl
«Oxpana okpyxkatomeit cpeap» Ha 2012-2020 rr. B pamkax maHHON MporpaMmbl
MpeayCMaTPUBACTCSI  COBEPIICHCTBOBAHHWE TOCYAApPCTBEHHOIO PETYJIHPOBAHUS
MIPOBENICHUS DKOJIOTMUECKOTO ayauTa. BemencTBue yero 3to OyaeTr cmocoOCTBO-
BaTh MOBBIMICHUIO Y(PPEKTUBHOCTH W WHUITMUPOBAHHUIO TPUPOJTOOXPAHHOUN Jesl-
TEJILHOCTH CYOBEKTOB XO3SHCTBEHHOMN JEATEIHHOCTH, U PAIMOHAIIBHOMY HCIIOJb-
30BaHUIO MPUPOJHBIX PECYPCOB, PA3BUTHUIO CUCTEM DKOJIOTHYECKOTO YMpaBJICHUS,

2 Mapwus E. B. Dkxonoruueckuii ayJuT Kak CpeACTBO IMPEOJOJICHHS aJMWHHCTPATHBHBIX OapbepoB //
Kypnan poccuiickoro npasa. 2007. Ne 12.

3 Hosummst POCCHICKOTO COK03a MPOMBIIUICHHHAKOB U HPENPUHUMATEIEH 110 1poekTy M3 «O6 3KOTOrnueckom
ay/IuTe, SKOJIOTUIECKOM ayIMTOPCKOM AESTENIHOCTHA M O BHECEHWH N3MEHEHHH B OT/IEIbHBIE 3aKOHO/IATEIIbHbIC
akTel P®» [Dnekrponnsiii pecypc]. URL : http://perm.pd/position/view/50?year=2012 (nata oOparieHus:
21.01.2013).
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MOJTYYEHHUIO JIOTIOJTHUTEIBHBIX BBITO U MIPUOBLIN B Pe3yJIbTaTe COUCTAHHS IKOJIO-
TMYECKUX U DKOHOMHUYECKHUX HHTepeCOB4.

Jnst perynupoBaHusi 00IIECTBEHHBIX OTHOIIECHUM, CBA3aHHBIX C MPOBEICHU-
€M DKOJIOTHUYECKOTO ayJuTa, HE0OOXOAMMO OCYIIECTBISTh (HOPMUPOBAHHE COOTBET-
CTBYIOITIEH 3aKOHOATEIBHON 0a3bl Ha (eepabHOM YPOBHE.

B nauane 2014 roga Ob11 coctaBiieH poekT 3 «O06 3KOJIOrMIecKoM ay Iu-
T€, DKOJIOTUYECKOW AyJIUTOPCKOM IEITEIBHOCTH M BHECEHMM H3MEHEHUW B OT-
JenbHBIE 3aKOHOJATENbHBIE aKThl Poccuiickoi CDez[epauHH»S. B wem cdopmupo-
BAHO OIPEACIICHUE MOHATUS DKOJOTMYECKas ayAuTOpPCKas AEATEIIbHOCTh — Jesi-
TEJIbHOCThH MO MPOBEACHUIO 3KOJIOTUYECKOr0 ayAUuTa U OKa3aHUIO COIYTCTBYIOIIUX
YCIIYT, OCYIIECTBIIAEMAs YKOJOTMYECKUMH ayIUTOPCKUMHU OpPraHW3alUsIMUA, UHIU-
BUIYAJIbHBIMU SKOJIOTUYECKUMU ayAUTOPaMH, SABJISIONIMMUCS YICHAMH CaMOpEry-
JIMPYEMOM OpTraHU3alliK SKOJIOTHYECKOTo ayauTa. Beljensercs ABa BUaa SKOJIOTH-
YeCKOro ayauTa: oOs3aTelbHBIA M J0OpOBOJIBHBIN. Takke AKOJIOTHYECKUN ayIuT
Ne(UHUTUBHO OT/ACJICH OT UHBIX BUAOB ayauTa. Takke mpoekT deneparbHOro 3a-
KOHA YCTaHABJIMBAET 00S3aHHOCTH XO3SUCTBYIOIINX CYOBEKTOB MPOBOJIUTH 00s13a-
TEJIbHBIN DKOJOTUYECKUIN ayUT MPAKTUYECKH [0 BCEM HAIPaBJICHUSIM JIESITEIHHO-
CTH KOMIITAHMHM B paMKax paboT MO OOECIEUCHHUIO 3KOJIOTHYECKON 0€30macHOCTH.
Y cTaHOBIIEHBI CTaHAAPTHI SKOJOTHYECKON ay AUTOPCKOM €A TEIbHOCTH.

K coxaneHuro, TaHHBIM 3aKOHOMPOEKT TaKKe KaK M OOJIbIIIasi YaCTh 3aKOHO-
JaTelIbCTBA, HE JUIIEH HEAOCTAaTKOB. K mpuMepy, B 3aKOHONPOEKTE MPAKTUYECKU
HE HAIIUIM CBOETO OTPAXKECHUSI MPOULEAYPHBIE MOMEHTBI ayJUTOPCKON AESATEIIbHO-
CTH: 3aKJIIOUYECHUE JOTOBOpPA, €T0 YCIOBHUS, MPOBEICHUE IKOJOTMYECKOTO ayJuTa,
TpeOOBaHUS K 3aKIIOUYESHUIO DKOJIOTHUECKOTO ayzu/ITaG.

BBuy BCero BBIIIEU3IIONKEHHOIO, S CUMTAIO, YTO Ha3zpejaa HEOOXOIUMOCTh
npuaTuss OenepanbHOro 3akoHa «O0 IKOJIOTHYECKOW ayJIUTOPCKON JESTEIHHO-
CTH», KOTOPBIA OBl OTACIBHO PETYJIUPOBA MPaBa U 00S3aHHOCTU CTOPOH MPH TPO-
BEJICHUU SKOJIOTUYECKOIr0 ayJauTa. Y CTaHABIMBAJ LIEJIH, NPEAMET, 3aJa4u, Ompe-
JEJISUT MOPSIAOK MPOBEJACHHUS, PETYIMPOBAJ BOMPOCHI, CBSI3aHHBIE C OCYILIECTBICHHU-
€M DKOJIOTUYECKOTO ayauTa.

*06 YTBEPKICHUU TOCYIapCTBEHHONW mporpaMmbl Poccmiickoit Deaepanun «OxpaHa OKPYKAIOIIEH cpe-
1Dy Ha 2012-2020 rogp! : pacniopsbkenue [Ipasurensctea PO ot 27 mekadps 2012 romga Ne 2552-p // C3
P®. 2013. Ne 1.

® 06 5KOIOrHYECKOM ayIHTe, SKOJOIHUECKOH ayIUTOPCKOil JESATEbHOCTH 1 BHECCHHH M3MEHEHHIl B OT-
JeNbHBIE 3aKOHOAATeIbHbIe akThl Poccuiickoit Penepannu : MpoekT (eaepasbHOT0 3aKOHA : MOArOTOB-
ner Munnpupojpl Poccun : He BHeceH B ['J] @C PO, tekct no cocrosinuro Ha 26 utoist 2013 roga // CIIC
«Koncynprantllorocy.

®ITpoext 3akoHa «O6 HKOIOTHYCCKOM AyJHUTE»: HOBBIE BO3MOXKHOCTH WiH crapsie mpobiuemsr? URL :
https://minpriroda.aeis.oprf.ru (zara oopamenus: 21.01.2014).
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YunobaT AJTanripaia,

kypcanm 3 kypca PIICuCI
@I'KOY BIIO
BCHU MBJ[ Poccuu

Omneka kak cpeacTBo 00pbOBI ¢ 0ECNPU3OPHOCTHIO

[TpuopureTHoit GopMoii ycTpoicTBa neTei, OCTaBIIUMXCS 0e3 MomnedYeHUs
poauTenel, mpusHaeTcs ku3Hb B ceMbe. Ctaths 123 Cemelinoro kojaekca PD (na-
nee no Tekcty — CK) ycTaHaBiamBaeT, 4To JETH, OCTaBIIAECS 0€3 TOeUYeHUs POIH-
TeJel, MoJIeKaT nepejaye Ha BOCIUTAHUE B CEMbIO — Ha YCBIHOBIIEHHE (yA0YEpe-
HUE), O]l ONEKy (IONEYUTENHCTBO) UM B MPUEMHYIO CEMbIO, a MPU OTCYTCTBUHU
TaKOW BO3MOXHOCTH B YUPEXKACHHS IS IETEU-CUPOT U JAETeH, ocTaBImIMXcA 0e3
MOTIEYECHHS POAUTENEH, BCEX THUIOB (BOCIHUTATENbHBIE YUPEXKICHHS, B TOM YHCIIE
JIETCKHUE JIOMa CEMEWHOTO THUIIA, JIeUeOHbIE YUPEIKICHUS, YUPEKICHUS COLIMATBHON
3alUThl HacelleHus u apyrue. MHble GopMbl yCTpoICTBa JeTel, ocTaBIIMXCs Oe3
norneuyeHus poautenel, cornmacHo CK P®, MoryT ObITh npeaycMOTpEHBI 3aKOHAMU
cyonekToB Poccuiickoii deneparui.

B 3akoHOmaTenbCTBE MOAUYEPKUBAETCS, UTO MPU YCTPOICTBE peOeHKa JOIXK-
Hbl YYWTBHIBATHCS: €0 3THUYECKOE IPOUCXOXKICHUE, NMPUHAJICKHOCTh K OIpee-
JIEHHOW PEIUIVM U KYyJIBTYPE, POAHOU SI3bIK, BO3MOYKHOCTH IIPEEMCTBEHHOCTH B
BOCITHTAHHH 1 00pazoBanu (a63. 3 1. 3 cr. 123 CK PD)",

Oco0yto 1 caMyro OOJIBIIIYIO TPYIITY COCTaBJISIFOT JE€TH, HAXOJSIIUECS IO
onekoil. Omneka oirue rojapl ocTaBajach €IUHCTBEHHON (KpOME YCHIHOBJICHUS)
OTKpPBITOM U Ha HOPMATUBHO-IIPABOBOM YpPOBHE 0JIaronosiydHoi (GpopmMon yCTpou-
CTBa JIETEH B CEMbU: OHU OCTAIOTCS C ONM3KUMHU JII0ABMU (0K0JI0 90% ONEKyHOB —
OJIM3KUE POJCTBEHHUKH PEeOCHKA), B MPUBBIYHON OOCTAHOBKE, ydalllUecs HE Me-
HSIOT LIKOJY.

Yro kacaercs B3pOCHbIX, TO CaMO peIleHUE B35ATh peOEHKa MOJ OINEKy B
OOJBIIMHCTBE CIy4yaeB ObIBAET OCO3HAHHBIM, IPOYYBCTBOBAHHBIM, NMPOJIUKTOBAH-
HBIM YyBCTBOM cOCTpadaHus u fosira. Hu Bo3pact, HM MarepuanbHOE MOJIOKEHUE
(omeKyH MOXXET UMETh J0XOJ HUXKE MPOKUTOYHOTO MUHUMYMA), HU JKUJIHUILHbIE
YCIIOBUS MPU HAIWYUHM B3aUMHOM CUMIATUU peOEHKa M B3POCIOro HE MOTYT CIy-
KUTh OCHOBAHHMEM JIJIl OTKa3a B HA3HAYEHWM OIEKYHCTBA WJIM NONEYUTEIHCTBA.
DT 00CTOSTENBCTBA POJIHAT ONEKYHCKYIO CEMbIO C APYTMMH OOBIYHBIMH CEMBbSI-
MU, MHOTHE U3 KOTOPBIX HYXKJAIOTCS U B MaT€pUaIbHOW MOMOILIM U MOJJEPKKE, U
B YJIYUIICHUH KUIMILHBIX YCJIOBUH, @ TAK)KE€ B TOMOILM [ICUXO0JIOTOB, COLMATBHBIX
paboTHHKOB. Oneka ¥ MONEYUTENbCTBO YCTAaHABIMBAIOTCS HAJ AETHbMHU B LENSIX UX
coJlep KaHusi, BOCIIUTaHUsA, 00pa30BaHus, a TaKXKe JJIsl 3alIUThl UX MPaB U UHTEpE-
COB: OIEKa - HaJl JETbMU B Bo3pacTte /10 14 ner, moneuynTenbCTBO — HaJ IEThbMHU B
Bo3pacte oT 14 no 18 net (ct. 145 CK P®). [IpaBuna ycraHoBlieHUs ONEKH (TIome-
YUTEIbCTBA) Onpeaesaorces ['paxkaanckum koaekcom PO (ct. 31-40).

! Muennnrea JI. M. Cemeiinoe mpaBo Poccum. 4-e u3n. M : Hopma, 2006. C. 291.
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OO0uue NpPUHIKUIIBI, COJIEPKAHUS U MEPhI TOCYIapCTBEHHOM 3aIlUTHI ACTEH-
CUPOT U JIeTEH, OCTaBIIMXCs O€3 moneueHus, onpeaeneHsl deepaabHbIM 3aKOHOM
ot 21 mexabps 1996 roga Ne 159-®3 «O AOMOMHUTENBHBIX TAPAHTHUSX TIO COIH-
ANbHOM 3aIlUTe JeTeH-CHPOT M JeTei, OCTABIIMXCSA 063 MONMEYCHHsS POIHTENeii’,
JIaHHBIN 3aKOH PETyJIMPYET OTHOLIEHUS, BO3HUKAIOIINE B CBSA3U C IPEIOCTABIICHU-
€M U 00ecrieYeHreM opraHaMu rocyJJapCTBEHHOM BIACTH JOMOIHUTEIbHBIX TapaH-
TUW TIO COIMAJIBLHOM 3alllUTe IMpaB AETel, ocTaBIIUXCs O€3 IMOIMeYeHUs: U JeTei-
CUPOT, a TaKKe JIMIl U3 UX YHCJia B BO3pacTe N0 23 JIeT. 3[eCh K€ COHAEPKUTCS
Ba)KHAsI HOPMA, COTJIACHO KOTOPOM MOIOJHUTEIBHBIE TAPAaHTUU MO COLUMAIBHOU
3alllUTe JETeU-CUPOT M JEeTeH, OCTaBIIMXCS 0€3 MOINeUYeHusi, MPEJOCTaBIsIEMbIe B
COOTBETCTBUH C JCHCTBYIOIIUM 3aKOHOJIATEIHCTBOM, 00€CIIEUHNBAIOTCS U OXpaHs-
1oTcsa rocyaapctBoM. CormacHo . 2 ¢r. 121 CK PO u n. 1 cr. 34 I'K P®, oprana-
MU OIEKHU U TOMNEUYUTEIHCTBA SABJISIOTCS OpraHbl, MECTHOTO CaMOYIIpaBJICHUSI, BbI-
OOpHBIC U APYTHE OPraHbl, HA/ICJICHHbIC OJHOMOYHUSIMH B PELICHUHA BOIIPOCOB Me-
CTHOTO 3HAUYCHWS U HE BXOISIIME B CHCTEMY OPraHOB TOCYIApPCTBEHHOI BIIACTIH .
Onnako, cornacHo ct. 132 Konctutyuuu u ct. 6 (1. 1 u n. 4) 3akona «O0 o0mux
IIPUHLNNAX OpraHU3aluyi MECTHOTO caMoynpasiieHus B Poccuiickoit @enepanumny,
OpraHbl MECTHOTO CaMOYIIPABJICHUS MOTYT HAJEIAThCA 3aKOHOM OTAEIbHBIMHU TO-
CYJIapCTBEHHBIMU MOJIHOMOYMSIMU C Tiepeiadyeii HeOOXOAUMBIX I UX OCYIIECTB-
JICHUSI MaTepUATbHBIX U (UHAHCOBBIX cpeACcTB. K TakuM MOJHOMOYHSM OTHOCSATCSA
(GYHKIIMY 0 OTEKe U MOMe4YuTeNnbecTBY. B cooTBeTcTBUM ¢ 3akoHOM P® oT 6 Ok-
Ts6pst 2003 r. Ne 131-d3 «O mectHoM camoymnpasieHun B Poccuiickoit denepa-
MW» OpPraHbl MECTHOTO CaMOYIIPAaBJIEHUs BCEX YpOBHEHN (IIOCENKOBasi, pailOHHAs,
ropojicKasi aAIMUHUCTpAIMK) 00s13aHbl MPUHUMATh MEPBI K YCTPOUCTBY JeTeH, OC-
TaBIIMXCs 0€3 MOIMeueHusl, B JETCKUE JI0Ma, IIIKOJIbI-MHTEPHAThI, HA BOCIIUTAHUE B
ceMbHu rpaxaaH. KoHKpeTHblE MOTHOMOYMSA OPraHOB MECTHOIO CaMOYIPABJICHUSA
M0 OCYIIECTBJICHUIO (DYHKIMNA OMEKH U MOMEUYUTENILCTBA B OTHOIICHUU JETEH, OC-
TaBIIUXCS O€3 TOoMeUeHus poauTeNel, 3akperiensl B cT. 121-123, 125, 140, 142,
145, 147, 150, 151 u gp. CK P® u B ct. 31-41 'K P®D, ct. 263 I'pakmaHncko-
MpoIecCyanbHOTO KojJiekca PD, a Takke B HEKOTOPHIX HOPMATUBHBIX MCTOYHUKAX
(3akoHBI cyObekTOB Deepaliii) KOHKPETU3UPYIOIINX MPABOBOM CTATyC OPraHOB
OTICKH U TOTEYUTENbCTBA B TaHHOM chepe nestenbHocT. B CK P® He maercs mo-
HATHUSL CTPYKTYPHBIX MOJIPA3/ICJICHUII OPraHOB OMEKHU W MONEYUTEIHCTBA U CTOS-
IUX TIEpel HUMU 3a/1a4, MOATOMY (DYHKITUU 10 OXpaHe MpaB JAETel OCYIECTBISET
FHaB4a VYrpaBsl pailoHa (JUYHO WM 4Yepe3 MOJpa3/IesieHus] aIMUHUCTPALUA paii-
OHa) .

2 CIIC «KoncynpTanTILmocy.

$06 oOuIMX MPUHIMIIAX OPraHM3allMi MECTHOIO camoympaBieHus B Poccuiickoit denepammn : denep.
3akoH OT 6 OkT. 2003 . Ne 131-®3 : pen. ot 29.12.2014 // C3 P®. 2003. Ne 40. Cr. 3822.

* O MOTHOMOUNMSX TEPPHTOPHATEHBIX OPTAHOB HCITOTHHTENBHOMN BIACTH ropoaa MOCKBBI [ DIeKTPOHHEIH
pecypc] : nocranoBnenue [IpaBurensctBa MockBel oT 24 ¢esp. 2010 r. No 157-I1I1 : ¢ uaMeHeHUsIME U
nomonaenmsimu.  URL @ http://bv.mos.ru/about/polozhenie_o_departamente/  (mata  oOpamieHus:
03.01.2015).
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Opranuszanusi METOJUYECKOM IMOMOIIM M OKAa3aHHWE COJEWUCTBHS OpraHaM
OMEKH U TOMEUYUTENbCTBA BO3NIOKEHB Ha MUHUCTEPCTBO OOpa30BaHMSI U HAYKU
P®, ynpaBnenue (nenapTaMeHT, KOMUTET) 00pa3oBaHus CyOheKTOB PO.

Oneka ¥ MONEYUTENbCTBO HAJl IE€TbMH — BPEMEHHOE MPABOBOE COCTOSIHUE.
Jlaxxe eciau OMeKyH yTpadyuMBaeT MOJIHOMOYHMS NomedrTens (IpU JOCTHKEHHH pe-
OoeHkoMm 14 5er), TeM HEe MEHee, MONMEUYUTETHLCTBO aBTOMATUYECKH MTPEKPAIaeTCsl C
COBEPILIEHHOJIETHEM peOeHKa. ITO BOZMOXHO U paHHEe — B T€X CIydasx, KOrjaa J10
JIOCTHKEHUSI COBEPILICHHOJIETHSI peOCHOK MPUOOpPETAET MOJHYIO JI€€CIOCOOHOCTb.
B cnydae oneku He yCTaHABJIMBAIOTCS MPOYHBIE MPABOBBIE CBSI3H, HE BOBHUKACT U
ATMMEHTHBIX 0053aTENIbCTB ONEKYHOB (ITOMEYHTENIeH) U UX MOJOMEUHbIX. DTO 03-
HAYaeT, YTO OMEKYHBI (MOMEYUTENH) HEe 00s13aHbI COJIEPKAaTh CBOUX IMOJOINEYHBIX,
TaK ¥ MOCIIEHNE, CTaB COBEPIICHHOJIETHUMH, HE HECYT o0si3anHoCTel (1. 3 cT. 96
CK P®) no oTHOLIEHUIO K OBIBIIMM ONEKyHaM WJIM MOMEYUTENSM. Y CBIHOBJICHUE
IIPOU3BOMUTCS B CYJ€OHOM MOPSAKE, a ONEKYH WJIM MOIMEYUTENb HA3HAYAeTCsl Op-
TaHOM OIIEKH U MOMEYUTENCTBA (OPraHa MECTHOTO CAMOYTIPABIICHHUS).

Oco0oe Ha3HaueHHE ONEKW WU MOMEUUTEIbCTBA HAJl IETbMH MPOSBISAETCA B
TeX cllydasX, KOTJla YCHIHOBJIEHUE peOEHKAa HEBO3MOXKHO WJIM HELEIecO0Opas3Ho.
Bo-niepBbIX, OH MOKET OKa3aTbCsi HEBOCTPEOOBAHHBIM, a BO-BTOPBIX, OH MOKET
MPOKUBATh C KEM-TO U3 POJACTBEHHUKOB, JKEJAIOIINX CTaTh ONEKYHOM U IOIEYH-
TeseM (Kak mpaBuiio, ¢ 0a0yIIKOM, TETKOM), U €ro MepeMelieHre B IPYTyI0 CEMbIO
OyZeT NmpOTHBOPEYUTHh €r0 MHTEpecaMm, B MOJOOHBIX CHUTYalMsIX YCTaHOBJICHHE
ONEKU MPEANOUYTUTENIbHEE YCHIHOBIECHUSI. BO MHOTMX pernoHax UHCTUTYT ONEKU U
MOTICYUTENLCTBA HAJ| I€ThMH, IOMUMO CBOEH OCHOBHOM (PYHKITUU TIO YCTPOWCTBY
peOeHKa B CEMbIO, BBINIOJHAET U €lle OJHYy. Peub uier o ToM, YTO yCTaHOBJICHHE
oneku (MOMEeYUTENhCTBA) SABISAETCS KaK NMpeIBapUTENbHBIN 3Tal, CBOETO poja «
CTYNEHbKa» K YCBHIHOBJIEHHUIO peOeHka. OHO MOXKET MOKa3aTh, OYAET JIU yIauyHbIM
MOCJIETYIOIIEE YCHIHOBJICHHE.

3aKoH MpeaycMaTpUBACT CICAYIOIINE OCHOBAHUS JJI1 HA3HAUYCHUS PEOCHKY
ONeKyHa (Mone4YmnTes):

— ()aKT OTCYTCTBHUSI MOMEYECHHSI CO CTOPOHBI POJIUTENECH WM 3aMelaroluX
ux nui (ct. 145 CK PO);

— poxxJieHne pedeHka y nuil, He gocturmux 16 et (cr. 62 CK PO).

ITynkr 1 cT. 121 CK P® npeanaraet npuMepHbId EPEUYEHb CIIy4aeB OTCYT-
CTBUS POJIUTEITHCKOTO MOTICYCHUS (FOPUANYECKHUX (DAaKTOB):

— CMEPTh poauTeneit (100aBuM, 9YTO B TAHHOM CIIy4ae CIeAyeT UMETh B BU-
Iy ¥ TO, 4TO OOBSBIEHUS TpakJIaHWUHA YMEPIINM IO TPABOBBIM TOCIEACTBUSIM
IPUPABHUBACTCS K CMEPTH)’;

— JINILIEHUE POJUTENBCKUX TPAB;

— OTPaHUYEHHE UX B POJUTENIBCKUX MpPaBax;

— IpU3HAHUE POJUTENICH HEIeeCITOCOOHBIMU;

— 00JIe3Hb POJIUTEIICH;

> 06 aKTax rPakIAHCKOro COCTOSHES : dezep. 3aKoH oT 15 Hosi6. 1997 r. Ne 143-®3 : pex. ot 23.06.2014,
C M3M. | J0I1., BcTyIl. B cuity ¢ 01.01.2015 // C3 P®. 1997. Ne 47. Cr. 5340.
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— JUIATETILHOE OTCYTCTBUE POJUTENECH;

— YKIIOHEHUE POJUTENEN OT BOCIHUTAHUS JE€TEW WA OT 3alUThl UX MPaB U
HUHTEPECOB;

— OTKa3 POJMTENIEW B3STh CBOMX JIETEM M3 BOCHUTATEIBHBIX YUPEKICHHM,
Je4eOHBIX YUPEKICHUH, 3alIUThl HACETICHUS U IPYTUX aHAJTIOTUYHBIX YUPEKICHUM.

B ctatee 121 CK P® umeetcs B BUy 11000€ JJIUTEIBHOE OTCYTCTBUE POJIH-
TEJs, @ HEe BBIHYKJICHHOE OTCYTCTBUE, YCTAHOBJICEHHOE BCTYIMBILIUM B CUITY pellie-
HueM cyna (ct. 42 'K P®). Cpok oTCyTCTBUSI pOAMUTENIEH 3aKOHOJIATEILCTBOM HE
OTIpEeNEeNseTCs, OATOMY OpraH ONEKH U MOMEUYUTETHCTBA BIIPABE CAMOCTOSITEIHHO
OPUHATH pelieHre o0 yCTpoicTBe peOeHKa, yUUThIBas TO, CKOJBKO BPEMEHH HET
poautenel psaaoM ¢ peOeHKOM, IO KaKUM IPUYKMHAM U KTO B €r0 OTCYTCTBHE 3a00-
TUTCSI 0 peOCHKE, a TaKXe, CKOJIBKO JIET camomy pebeHky. Her HeoOxomumocTu
Ha3Ha4yaTh MONEYNTEIBCTBO B TOM ClIy4ae, Korjaa 16-JIeTHUN CTyA€HT YHUBEPCUTE-
Ta IPOXKUBAET OJIMH, B CBSI3U TEM, UTO €r0 POJUTEIN HAXOAATCS B KOMaHIUPOBKE.

Takum 00pa3oM, B COOTBETCTBHH C JIEUCTBYIOLIMM 3aKOHOJIATE€IBLCTBOM OC-
HOBaHUEM JJI OPUHATHUS peuieHus: 00 yCTpolcTBe peOeHKa, ocTaBLerocsa 06e3 mno-
MEYEHUSI POJUTENEH, ABISIETCS MOJYyYEHUE OPTraHOM OIEKH M MOINEYUTENbCTBA 3a-
SBJICHUSA 00 yTpaTe UM POIUTEIHLCKOTO MOIMEUEHUS, KaK B MUCbMEHHOW, TaK U B
ycTHO# (hopMe OT ro0bIX Jinil. OO0S3aHHOCTh PEIIMThH BOIPOC 00 YCTPOMCTBE pe-
OcHKa BO3J1araeTcsi Ha OpraH OMEKW M TMOMNEUYHUTENIbCTBA U B CIydae «OTCYTCTBUS
POAUTENBCKOrO MOMEYECHUS» MOMUMO yKazaHHbIX B CT. 121 CK P®, k xoTtopsiMm
OTHOCHTCS TAK)KE M IPEObIBAHNE POAUTENS B MECTAX JIMIICHAS CBOGOIBI.

HecoBepiiieHHONIETHHE POAUTENH, HE COCTOsSIIME B Opake, He 00JIalalOT B
JAHHBIX TIPABOOTHOIICHHSAX TMOJHOM CeMEHHOM JeecriocoOHOCThIO. B cooTBeTCT-
BuM C 1. 2 cT. 62 CK P® oHuM BmpaBe caMOCTOATEIBHO HMCHOJHATH CBOM NpaBa
JUIIb IO AOCTHKEHUU UMM BO3pacTa IIecTHaaAuaTu Jiet. /o 3Toro BpemeHu ux pe-
OEHKY MOKET ObITh Ha3Hau€H OINeKyH. Takum odpasom, cT. 62 CK PO npenycmar-
pUBAET JOMOJHUTEIBHOE OCHOBAHUE YCTAHOBIICHUSI ONEKH, IIPU 3TOM peOEHOK, KO-
TOpPOMY HAa3HAYaeTCsl ONEKYH, HE OTHOCUTCS K KaTerOpuu JETel, ocTaBIIMXCcA 0e3
noneveHus poaureneil. HasHauenre eMy onekyHa He BIISETCS 00s13aTeIbHON Me-
POl M JOJKHO NMPUMEHATHCS MO YCMOTPEHUIO OpraHa ONEKH W MONEYUTEIbCTBA.
HeoOxoaumocTh B Ha3HAUYEHUHU OTEKYHA BBI3BAHBI TEM, YTO CAMH HECOBEPIICHHO-
JIETHUE POJUTENH HE O00Jaal0T B JIOCTATOYHOM OOBEME JEeCTIOCOOHOCTHIO, HE
CIIOCOOHBI MPEJCTABISATh HHTEPECHl CBOETO PEOCHKA U SBIATHCS 3aKOHHBIM TIPE]I-
cTaBuTelleM pebeHka Oyzaer onekyH. OnekyH peOeHKa HEeCOBEPIIEHHOJIETHUX PO-
auTenelt Oyzner oTBeyaTh 3a BOCIMUTaHUE peOEHKa COBMECTHO C poauTensmu. Pas-
HOIJIACHS, BOZHUKAIOIIME MEXKIY OMEKYHOM M POIUTEISIMH, Pa3peIIarOTCsS Opra-
HOM OIIEKH U morneuyuTenbcTBa. Ha fene coBMecTHOe BocUTaHue peOeHKa ONeKy-

® CrierasibHble MpaBHia YCTPOICTBA JETEH TeX JKCHIIMH, KOTOPhIe OTOBIBAIOT HAKA3aHHE B HMCIIPABH-
TEIHHBIX YUPEKICHUAX, IPETyCMaTPUBAET Y TOIOBHO-UCIIONHUTENbHBINA Kofeke PD (cT.100); mpusHanue
YCBIHOBHUTEJEH HEIEECIIOCOOHBIMU, MX JJIUTENbHOE OTCYTCTBHE, OTKa3 3a0paTh peOeHKa U3 BOCIIUTATENb-
HOTO YUpeXAcHHS, Bce ciaydau nepednciieHsl B CT. 121 CK P® nmpuMeHHUTENBHO K POIUTEISAM; OTMEHA
ycerHOBIeHUs (11. 2 cT. 143 CK PO).
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HOM U €r0 POJUTENIIMU BO3MOXKHO TPHU YCJIOBUU COBMECTHOTO IMPOKMBAaHUS pe-
OCHKa, pOAUTENEH U ONIEKYHa.

A. 1. llloiixokoBa,

cmyoenmka 3 Kypca
BC®D «PI'VII»

3ammuTa npaB padOTHUKOB NPH 3aePrKKe 3apad0THOM IJIATHI

B yciioBusiX cOBpeMEHHOW PBHIHOYHON 3KOHOMHUKH OCOOBIH MHTEpPEC BBI3bI-
BaIOT MPOOJIEMBI, CBSI3aHHBIE C HEBBIILJIATOW 3apaboTHOW maTtel B Poccuu u Bo-
IIPOCHI MPABOBOIO PETyJMPOBAaHUS 3allUTHI MpaB padoTtHuka. Ciydyaw, Korga y
3HAYUTEIBLHON YaCTH HACEJIEHHSI CYILIECTBEHHO OIPAaHUYMBAIOTCS BO3MOKHOCTH 10
YIOBJIETBOPEHUIO MATEPUATIBHBIX MOTPEOHOCTEMN, KOTOPBIE YCYTYOJIAIOT U O€3 TOTrO
HE3aBUAHOE MATEPUATILHOE MOJ0KEHNE MHOTUX TpaXKaaH, CONPSHKEHHOE ¢ UHDI -
1MEeH, pOCTOM LIEH Ha TOBAphl U YCIYTH, MJIATHBIMU MEIUIIMHONW U 00pa30BaHUEM,
OOBEKTHBHO MOBBIIIAIOT CTENEHb OOIIECTBEHHON ONAaCHOCTH HEBBIILIATHI 3apaboT-
HOM ILIATBHL.

B cootBerctBuM ¢ 4. 3 cT. 37 Konctutyuun Poccuiickoit @enepaunn Kax-
Jbli UMEET MpaBO Ha BO3HArpaXkJE€HUE 3a Tpyl, 0e3 Kakoil Obl TO HU OBLIO JuC-
KPUMUHAIIMM U HE HU)KE YCTAaHOBJIEHHOTO (efiepaibHbIM 3aKOHOM MUHHUMAJIbHOTO
pasmepa OmmaThl Tpyaa. JlaHHas KOHCTHTYLMOHHAS HOPMAa KOHKPETH3HPYETCS
TpynoBsiM kosiekcom Poccutickoii @eaepanuu (nanee TK — P®), ycranasimBato-
MM OCHOBHBIM IPHHILMIIOM IPABOBOIO PETYJIUPOBAHUS TPYAOBBIX OTHOLIECHHUN
oOecrieyeHue npaBa Kaxa0ro pabOTHUKA Ha CBOEBPEMEHHYIO U B MOJHOM pa3Mepe
BBIIIATY CHPaBEIJIMBOM 3apabOTHOI MiaThl (CT. 2) W YKa3bIBAIOIIUM Cpeau o0s-
3aHHOCTEN paboTojaTeNsl 00S3aHHOCTh BBHIIIAYMBATH B TMOJHOM pa3Mepe MpHYH-
TAIOIYIOCA pa0OTHUKAM 3apa0OTHYIO IJIaTy B CPOKH, YCTAHOBJIEHHBIE B COOTBET-
ctBuu ¢ TK P®, KOJUIEKTUBHBIM JOTOBOPOM, MPABUIIAMH BHYTPEHHETO TPYAOBOIO
pacrnopsiika, TpyJIoBbIMU foroBopamMu (cT. 22). Ilpu 3TOM ycTaHOBJI€HA OTBETCT-
BEHHOCTh paboToNaTeNsl 3a HApYIIEHUWE CPOKOB BBIIUIAThl 3apa0OTHOM IJIATHI
(cT. 142 TK PD)°.

Kak BUIHO U3 MpPUBEICHHBIX MOJIOKEHHM, 3aKOHOIaTeNb, 3aKpeIIsis 00s3a-
TEJBHOCTH BBIIJIATHI 3apa00THOM IUIaThl, YKa3bIBA€T HA HEOOXOJUMOCTD €€ BhIILIa-
Thl B CTPOT'O OrOBOPEHHbIE CpOoKU. OOS3aHHOCTH pabOTOAATENs BBHIILIAYMBATH 3a-
paOoOTHYIO IJIaTy, B CYIIHOCTH, SIBJISIETCS rapaHTHEl MpaBa pabOTHHKA HAa BO3Ha-
rpaxaenue 3a Tpyd. OOsA3aHHOCTH )K€ CBOEBPEMEHHOM BBIIJIAThl BHICTYIAET Ta-
paHTUEl 3alUThl pabOTHUKA OT ee 3ajaepkku. CienoBaresbHO, 00s13aHHOCTh pa-
Ooromaresns MO BbIIUIaTe 3apaOOTHOM IJIAThl CBOEBPEMEHHO U B MOJHOM 00bEeMe

! Koncrurymust Poccniickoii deneparun : MpHHSTA BCEHAPOIHBIM roocoBanneM 12.12.1993 roma // Poc-
cuiickas razera. 1993. Ne 237 (25 nek.).
2 Kaprymikus A. B. KOHCTHTYIIMOHHO-TIPABOBBIE TAPAHTHH CAMO3AIUTEI TIPAB PAGOTHHKOB TPU 3a1ePiK-
K€ BBIILIAThI 3apa00THOM 1u1aThl / M3BecTHs BBICIINX YUeOHBIX 3aBefcHMi. [IpuBonKckuil paiioH. O0Iie-
crBeHHbIe Hayku. 2011. Nel (17). C. 16.
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ABJISIETCSI OJHUM M3 MPABOBBIX CPEACTB, 00CCIECUMBAIOIIUX PEATH3alMI0 KOoppec-
MOHJIMPYIOIIETO MpaBa padoTHuKa. [Ipu 3TOoM HanmuumeMm 00s13aHHOCTEH, obecrie-
YUBAIOIINX OCYIIECTBICHUE MPEAOCTABICHHBIX PAOOTHHKAM IMpaB, TapaHTHH B
9TOM chepe He NCUEPITHIBAFOTCSI.

B cucteMy OCHOBHBIX TapaHTUH MO OIJIaTe TPyJla paOOTHUKOB BKJIIOUAETCS
MUHHUMAJIBHBIA pa3Mep omnatel Tpyna B P®, koropsiii yctanoBien @3 or
19.06.2000 Ne 82-®3 (pexa. ot 01.12.2014) «O MHUHUMAaTBLHOM pa3Mepe OIIATHI
Tpyna» B cymme 5964 py6ueit B Mecsi®. CIIeI0BaTeIbHO, SCITH XOTS Obl B TCUCHHE
JIBYX MECSIIEB M OJHOIO JHs 3apaboTHas Iuiata padOTHUKAM HEMPaBOMEPHO BbI-
I1ayuBaeTcs paboToaaresieM B MEHbBIIIEM pa3Mepe, TO B IAaHHOW CUTYyallud BO3HHU-
KAIOT PUCKU MPUBJICYEHNS BUHOBHBIX B ATOM JIOJ>KHOCTHBIX JIMI] K OTBETCTBEHHO-
ct. Pa3mep MuHUMabHOM 3apaO0OTHOM IIIAThI €KETOAHO MHAEKCUPYETCS U MOKET
OBITh pa3IMu€H B 3aBUCUMOCTH OT BHJa BhIUIAT. CTOUT OTMETUTh, YTO MUHHU-
MaJbHBIA pa3Mep OIUIaThl TPY/A U MPOKUTOUYHBIA MUHUMYM PacXOASATCS MPUMEDP-
HO B IIOJITOpa pasa.

Cornacno cr. 136 TK P® 3apaboTHas 1uiata JOJDKHA BBIIJIAYUBATHCS HE
pexe, 4eM KaxKIble MOJIMECSIA B JI€Hb, YCTAHOBJICHHBIN MPAaBUJIAMH BHYTPEHHETO
pacnopsjika, KOJUIEKTUBHBIM JIOTOBOPOM, TPYAOBBIM JOroBOpoM . B Hacrosiee
BpeMs HEpPEJKO BCTPEUAIOTCS CIy4yaul HapyLIEHUs CPOKOB BBIIUIATHI 3apaOOTHOM
maTel pabOTHUKAM, B OCOOCHHOCTM opranusauusamu. Eciau y opraHuzanuu He
XBaTaeT CPEACTB, PyKOBOJUTEIN HE PEIKO MPUHUMAIOT PEUICHUE 3a1epXkKaTh 3apa-
OOTHYIO IUIaTy COTPYAHMKAM, 3a0bIBasi 0 HOpMax 3akoHoAarenabcTBa. OqHAKO, JIH-
masi KajJpbl MPUYUTAIOLIETO UM 3apaboTKa, HEOOXOAMMO OLIEHHWBATh BCE PHUCKH,
KOTOPBIE BO3HUKAIOT IIPH TAKOM PaCKIIAJIE.

TpynoBoe 3aKOHOJATENBLCTBO CTOMT Ha CTpa)ke€ MHTEPECOB paOOTHHUKA, Ta-
paHTUPYs €My, IPABO HA MOJIYYEHHUE ICHEKHBIX BO3HATPaXJACHUI CBOEBPEMEHHO U
B MOJHOM oOBbeMe. OTBETCTBEHHOCTh 3a BO3HMKHOBEHHE IMPOCPOUYCHHOU 3a/10J-
KEHHOCTH 10 3apaboTHOM miate B cooTBeTcTBUM ¢ TK P® Hecer pykoBoAMTENb
OpraHu3aLMH.

B cootBercTBUM €O cT. 5.27 KoAeKkca 00 aAMUHUCTPATUBHBIX MIPaBOHAPYIIIE-
Husx Poccuiickoin Denepaiuy HapylIeHUE 3aKOHOJATENIBCTBA O TPYJI€ TPO3UT Op-
raHu3auuu mrpadom: AJid AOJHKHOCTHBIX JIMI] U MHAUBUAYAJIbHBIX IpeaNnpuHUMa-
teneit B paszmepe ot 1000 go 5000 py6Geit uiyu npuOCTaHOBIICHHUE JEATEIbHOCTU
10 90 cytok, mis wopunudeckux auil — oT 30 000 go 50 000 py6Gieit umm Takxke
MIPUOCTAHOBJICHUE ACATEIHLHOCTU Ha CPOK 710 90 CYTOKS.

WHple CaHKIMK yCTAaHOBJIEHBI YTOJIOBHBIM 3aKOHOJATENBCTBOM B CT. 145.1
YIOJIOBHOTO Kojekca Poccuiickon CDez[epaumI6. YactuuHas HeBbIIIaTa 3apaboT-
HOM IMJIaThl B TEUEHUE TPEX MECSIIEB IPO3UT PYKOBOAUTENIO MITpadoM B pasMmepe

* O MHHEMANBHOM pa3Mepe OIUIaThl Tpy/a [NeKTpoHHkIt pecype] : denep. 3akoH ot 19.06.2000 r. Ne 82
/I CIIC «Koncynbsrantlirocy.

* TpymoBoit koxekc Poccuiickoit ®eneparun // C3 P®. 2002. Ne 1.

*Kozexc 06 aJMHHHCTPATHBHBIX MPaBOHApYIIeHHsaX Poccuiickoii ®enepamun or 30 nexabps 2001 r.
Ne 195-03 // C3 P®. 2002. Ne 1

® VronoeHsiii koxeke Poccuiickoii ®enepauuu ot 13 mronst 1996r. Ne 63-03 // C3 PD. 1996. Ne 25.
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ot 120 000 pyOneii. AnpTepHATUBHOE HAKa3aHHWE — JIMIIICHUE MPaBa 3aHUMATh OTI-
peneneHHbIe TOJDKHOCTH Ha ToJ] TUO0 JIUIIeHne cBOOOAbI Ha TOT K€ CpoK. B cmy-
Yae ecyu 3apa0OTHYIO IUIaTy HE BBIIUIAYMBAIM BOOOIIE, TO cymMMa mTpada yBeau-
yuBaetcs 10 500 000 pyOneii, a Bce yKa3aHHBIE BBIIIE CPOKH MPOJICBAIOTCS /10
Tpex JeT. OJHAKO YyroJIoBHasi OTBETCTBEHHOCTh HACTYIAET, TOJIBKO €CJIM Hapyllie-
HUE OBLJIO COBEPIICHO M3 KOPBICTHBIX IEJEeH U 3TOT PaKT yAaloCh H0Ka3aTh.
Cropsl 0 B3bICKaHUHU 3apa0OTHOM MIIAThI 32 BPEMs BBIHYKJICHHOTO MPOTyJia
UMEIOT MECTO B CIy4asix HE3aKOHHOTO YBOJbHEHHUS paOOTHHKA, HE3aKOHHOTO OT-
CTpaHEHMs] pabOTHHKA. DTU CHOPHI HETUIUYHBI TEM, YTO OTJEICHBI OT OCHOBHBIX
TpeOOBaHMI, KOTOpbHIE, BO3MOXHO, OBLUTM PACCMOTPEHBI B XOJE€ IPYIroro, yike
OKOHUYEHHOI'O Cropa (a He CHOpbl O BOCCTAHOBJIEHWU Ha pabOTe€ U B3BICKAHUU
CpelHEro 3apaboTKa 3a BPEMS BBIHYXJAEHHOIO MPOryja B MEPHOJ PACCMOTPEHHUS
nena B cyzae). K mpumepy, pemenue CBEpIIOBCKOTO pallOHHOTO cyja
T. I/IpKyTCKa7. P. U. Tumuenko noxana uck xk UII B. H. KogeHnueBy o B3bickaHuu
3apa0OTHOM IUIATHI 32 BPEMSI BBIHYXIEHHOIO MPOTryJa, KOMIIEHCAIIMH 3a HEUC-
MOJIb30BaHHBIN OTMYCK. B 000CHOBaHME UCKa yKa3ala, 4To paboTojaTens 6e3 00b-
SCHEHMsI IPUYMH OTCTPAHUII €€ OT padOThl, OTAAB TPYAOBYIO KHHKKY 0€3 COOTBET-
CTBYIOIIMX 3aIlMCEN O MpUEME U YBOJbHEHUHU ¢ paboThl. Ee TpeboBaHus o mpu3Ha-
HUU TPYIOBOTO JIOTOBOpA 3aKJIIOUECHHBIM ObUIM yIOBJIETBOPEHBI B CYACOHOM IO-
psaake. OnHAKO OTBETYMK OTKA3aJCsl JONMYCTUTh €€ Ha pabdoyee MECTo, a TaKKe
BBIIUIATUTH €l 3apaboTHyr0 1iaty. Takum o0pa3om, paboTojaTeinb CBOUMHU
YMBIIUICHHBIMU HE3aKOHHBIMH JICCTBUSIMU JIMIIUI €€ BO3MOXHOCTH TPYJIUTHCS, B
CBSI3M C U€M IPOCHJIA B3BICKATh C HETO 3apa0O0TOK 3a BPEeMs BHIHY>KJIEHHOTO TPO-
ryna. Cyn ycraHoBwi (aKT HaJU4Hsl MEXKIY CTOPOHAMH TPYJOBBIX OTHOIICHUH.
Takxe, mpuHMMasT BO BHHMaHHE, YTO OTBETYMKOM HE MPEACTABJICHO J0Ka3a-
TEJIbCTB 3aKOHHOTO oTcTpaHeHus P. M. Tumuenko oT paboThl, a TaKke TO 00CTOs-
TEJIbCTBO, YTO OTBETYMK HE BOCHOJB30BAJICS CBOMM IPABOM, MPEAYCMOTPEHHBIM
TPYJOBBIM 3aKOHOJATENBCTBOM, U HE yBoMI P. M. TuMUeHKO 3a mporyJsibl U TOJIb-
KO B XOJI€ CyJeOHOTO pa30oupaTebCTBA BHEC 3alUCh B €€ TPY/IOBYIO KHUKKY 00
YBOJIBHEHUH MO COOCTBEHHOMY >KEJIaHUIO0, CYJ MPUIIET K 000CHOBAHHOMY BBIBOAY
O TOM, YTO CO CTOPOHBI OTBETYMKA HMMEJIO MECTO HE3aKOHHOE OTCTPaHEHUE
P. . Tumuenko oT paboOThI, B CBSI3U C 4eM OOOCHOBAHHO YAOBIETBOPHI TpeOOBa-
HUS UCTIA O B3bICKAHWUU 3apa00THOM TIJIATHI 32 BPEMs BEIHYKIECHHOTO TPOTyJa.
JIOBOJIBHO YacTO BO3HUKAIOT CIIOPHI O B3bICKAHUU HEHAYUCICHHOW W HEBBI-
MJTAYCHHON 3apa0O0THOM TIaThl (MM €€ OTACNBbHBIX COCTABJISIONINX, HAIpPUMEp
Jomiat). DTH CHOPhl UMEIOT JIBOSIKYIO TMPAKTUKYy: B 3aBUCUMOCTH OT OOCTOSI-
TEJIBCTB KOHKPETHOTO Jeia TpeOoBaHUs pabOTHUKA MOTYT OBITh yIOBIETBOPECHBI
WK HeT. Bropoll Buj penieHus 3a4acTyro SBISIETCS CIEACTBUEM MPUMEHEHUS MO-
CJIEJICTBUI MpOITycKa paOOTHUKOM CpOKa JJisi 0OpalieHust B CyJl, YCTaHOBJIECHHOTO
cT. 392 TK P®, Hexkenu oTka3 1o cyuiectBy cnopa. Hanpumep, paboTHUK y3HAET 0
HEJIOIUIaTe €My CBEPXYPOUHBIX TOJIKO CIIYCTSI MPOJIOJKUTEIBLHOE BPEMSI, OJJTHAKO

" Pemenne CBepaoBcKoro paifoHoro cyma r. Mpkyrcka ot 01.02.2012 ; ANeuIsmHOHHOE ONpe/elIeHIe
Hpkyrckoro obmactaoro cyaa ot 28.03.2012 mo gemy N 33-2551/12.
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CyZl CYMTAET CPOK MCKOBOHM JIaBHOCTH IPOMYIIECHHBIM U OTKa3biBaeT B Hcke. Co-
rJ1IacHO npaBoBoi no3unnu BepxoBHoro Cyna Poccuiickoit @enepannn, H310KeH-
Hoil B 1. 56 [loctanoBnenus Ilnenyma Bepxosnoro Cyna P® ot 17.03.2004 Ne 2
«O npumenennn cygamu Poccuiickoin @enepaunn TpynoBoro koaekca Poccnii-
ckoil dexeparnumy, Npyu pacCMOTPEHHUH Jella MO MCKY paOOTHHKA, TPYAOBBIE OT-
HOIIIEHHS C KOTOPBIM HE MPEKPAIICHbI, O B3bICKAHUM HAYUCJIEHHOW, HO HE BBIILIA-
YeHHOM 3apaOO0THOM MIIAThl HAUJICKUT YUUTHIBATh, UTO 3asBIIEHUE pabOTOaATENs O
IpoIycke pabOTHUKOM CpOKa Ha oOpalleHHe B CYJ caMo IO cebe He MOXKET CIIy-
KUTh OCHOBAHHMEM [IJISl OTKa3a B yJIOBIETBOPEHUMU TpeOOBaHUS, OCKOJIbKY B yKa-
3aHHOM CJIy4ae CpOK Ha oOpallleHHe B CyJ HE MPOIYIIEeH, TaK KaK HapylIeHUE HO-
CUT JUISIIIUNACS XapakTep W 00S3aHHOCTh paboTOJaTENsl IO CBOEBPEMEHHOM M B
HOJHOM oOBbeMe BhIILIaTe PAOOTHUKY 3apabOTHOM IUIAThl, a TeM OoJsiee 3aJepKaH-
HBIX CyMM, COXPaHSETCS B TEYEHHUE BCETO MEpUoAa IEUCTBUS TPYAOBOIO JIOIOBO-
pa®. JleifcTBUTENBHO, B HAYANE STOrO MYHKTA YMOTPEOICHO CIOBOCOYETAHNE O Ha-
YUCJIEHHOM, HO HE BBITJIAYEHHON paOOTHUKY 3apaboTHOM muiate. OJIHAKO camo Mo
ceOe ykKazaHHe Ha HAYMCJIIEHHE U HEBBIILIATY 3apaOOTHOM IIaThl HE BIMSIET Ha
JUISIIIMIACS XapakTep 00A3aHHOCTH paboTojaTens mnepel pabOTHUKOM IO OIUIaTe
€ro Tpy/ia, B TOM YHCJI€ YACTU OTOBOPEHHOT'O TPYAOBBIM JIOTOBOPOM JOKHOCTHO-
ro OKjJaja, B TEYEHUE BCEro Mepuoja ACHCTBUS TPYJAOBOro aorosopa. B coorset-
ctBun co cT. 122 IT'TIK P® no tpeboBaHUSM O B3BICKAHWM HAYHMCIECHHOH, HO HE
BBIIJIAYEHHON pabOTHUKY 3apabOTHOM IJIAaThl BhIAETCS CyneOHbIN npuka3. Breiia-
Ya CyeOHOro npukKasa IpouCcXOAUT HE3aBUCUMO OT CPOKOB oOpatieHus B cya. 13
cT. 129 I'TIK P® cnenyer, uTo cyneOHBINi MPUKa3 BAACTCS MPU OTCYTCTBUU CIIOpa
Mexay ctopoHaMmu. B . 56 [loctanoBnenus [IneHyma roBopuTcst 0 pacCMOTPEHUHU
Jieia 1o UCKy pabOTHHKA, TPYAOBbIE OTHOILIEHHUSI C KOTOPBIM HE MpeKpaileHsl. Mc-
KOBbIE TPeOOBaHUS MPEIBSABISAIOTCS NPU HAJIMYUU CIOpa MEXIY PaOOTHUKOM U
paboToaTesneM o MOBOAY B3bICKAHMS 33/10JPKEHHOCTH 110 3apaboTHOM 1uiare. [1o-
ATOMY MPH HAJIUMYUH HEYpPEryJIMPOBAHHBIX pa3HOTIacUil CyAeOHbIN NMpUKa3 HE BbI-
JaeTcs U pabOTHUK MPEAbIBISET K pab0TOaTeN0 UCKOBBIE TpeOoBaHus. B 00Jib-
IIMHCTBE K€ UCKOB paOOTHUKOB (PUTYPUPYET HECKOJIBKO OOJIBIINI MEpUOJ, HEXe-
JU TpU Mecsla, NMPEeAIIeCTBYIOINE YBONIbHEHUIO. [IpeabsBienne xxe paboTHUKOM
MCKa O B3BICKAHHMH 3a/I0JPKEHHOCTH MO HEBBIIIJIAYEHHOW YacTH 3apa0OTHOM IUIaThl
3a yKa3aHHbBIN Meproj (COCTaBIAIONIMKI OoJiee TpeX MECSALEB Nepel YBOJIbHEHUEM)
CBUIETEIBCTBYET O TOM, YTO MEXAY PaOOTHHUKOM M paboToaaTeiaeM BO3HUK TPY-
noBoi crnop. CnegoBatenbHo, 1. 56 [locTaHOBIEHUS, MpeayCMAaTPUBAIOLIUNA €ro
NPUMEHEHHE K UCKaM O B3bICKAaHMM 3apa0OTHOM IIaThl pa0OTHUKOB, COCTOSIILIUX B
TPYJAOBBIX OTHOILIEHUSX, IPUMEHHM K BO3HHMKIIMM OTHOLIEHUSM. AHaIU3 IOJIO-
xeHuit ct. 395 TK PO npuBoauT x ciaeayronieMy: OIpy NpU3HAHUU OPraHoOM, pac-
CMaTPHUBAIOIIMM WHAUBUAYATBHBIN TPYIOBOM CIOp, NEHEKHBIX TpeOOBaHUU pa-
00THHKAa 00OCHOBAaHHBIMU OHH YIOBJIETBOPSIOTCSA B MOJHOM pa3mepe. Ilpu stom
CJIOBOCOYETAHHE «B TOJIHOM pa3MEpe» O3HAYAET «3a BEChb HEOIUIAYCHHbIH MepH-

® O npumenenun cynamu Poccuiickoii denepamun Tpynosoro kogexca Poccuiickoit denepamuy : mocta-
norienue [lnenyma BepxoeHoro Cyna Poccutickoit @eneparuu ot 17.03.2004 Ne 2 // CIIC «KoHCynb-
TaHTILITroC».
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o/1». PabOTHUK, CTOJIKHYBIIUINCS ¢ HEBBIILIATON 3apabOTHOM IUIaThl, IO CYTH, 3HA-
€T 0 HapYILIEHUHU CBOETO IpaBa C MEPBOIo K€ JAHS, CAEAYIONIEro 3a TEM, KOTrjaa eMy
3apaboTHas IJ1aTa J0JDKHA OblIa ObITh BhITIaueHa. COBOKYITHOCTH aHAJIA3a IMOJI0-
xenuit ct. 392 TK (o TpexmecssiyHOM CpoKe MCKOBOM JaBHOCTH) U cT. 395 TK PD
(0 TTOJTHOM pa3Mepe yIOBIETBOPSIEMBIX TPEOOBaHMIT) HE COOTBETCTBYET (paKTHUe-
CKU MPUHUMAEMbIM CynaMu peteHusM. Mcxoast u3 cyneOHol pakTUKH, CYIbl MO-
I'YyT OTKa3bIBaTh B UCKE BCEM PabOTHUKAM, KOTOPHIM 3apa00THas IJlaTa HE BbIILIA-
yeHa OoJsiee ueM 3a Tpu Mecsua. Oanako nonoxeHus ct. 395 TK He cornacyrores ¢
BBIIICYKAa3aHHBIM BBIBOJOM cyla. O4eBUIHO, YTO MpEeaycMOTpeHHbI cT. 392 TK
P® TpexmecsuHblil CPOK AJis1 0OpallieHus: B Cyj ¢ TpeOOBaHHWEM O B3bICKAaHUM 3a-
pabOTHOM ATl HE TOJKEH MPUMEHSThCs. OTHAKO COOTBETCTBYIOIIMX Pa3bsiCHE-
Huii BC PO noka He umeercs. Y naHHast KOJUIM3UA MOKa pa3pelaercs CyJaMH B
noab3y npuMeHeHus cT. 392 TK P® k cnopaM 0 B3bICKAHWMM HEHAYMCIICHHOW U He-
BBIIUIAYEHHOM 3apa0O0THOM IUIATHI.

Takum oOpa3zoM, peanuzaliys IpaBa Ha BO3HArpaxkjacHue, ajeKBaTHOE TPY-
JIOBOMY BKJaJy, BO3MOXXHa TOJBKO MHpPH COOJIIOJACHUU JPYTUX SKOHOMHYECKUX
MpaB, KOTOPbIE, UMEsl CAMOCTOSITEJIbHOE 3HAYEHUE, CO3/IAl0T YCIOBUS IS MTOTyYe-
HUSI BO3HArpakJCHUs B ONITUMAJILHOM pa3Mepe, a UMEHHO MPaBoO Ha TPy, CBOOOTY
TpyJa, MPaBO Ha KOJUICKTUBHBIC MEPETrOBOPHI U 3a0AaCTOBKY, NMPAaBO Ha COOCTBEH-
HOCTb. /{1 Poccuu npo6iieMa 1OCTOMHOTO BO3HArPaKICHUS UMEET 0c000¢e 3Have-
HUE U cBOIO crnenuduky. He ciayyaiiHO U B rpakJlaHCKOM, U B TPYJOBOM, U B yTO-
JIOBHOM 3aKOHOJIaTEJIbCTBE B TEPUOJ] PHIHOYHBIX MpeoOpa3zoBaHUN HEOOXO0auMa
OblJIa HE CTOJIBKO PETPAHCISAIMS 3apyOeKHBIX HOPM, a TMOUCK Crenu(uuecKux
MO/IXO0/I0B, O0ECIIEYMBAIONINX PEATH3allMI0 ITOW TPYyNIbl MpaB yenoBeka. [lo Ha-
[IEMy MHEHHIO 3TO CBS3aHO C OCOOCHHOCTSIMU COIMANILHOTO ycTpoiicTBa Poccuu,
KaK CTpaHbl C SKOHOMHUKON HEPHIHOYHOTO THUIIA, OTJIUYAIOIICHCS IEHTpaIu30BaH-
HBIM MEXaHU3MOM PETyJIMPOBAHUSI TPYJIOBBIX OTHOIICHUH, TPAIUIIMOHHO MPUH -
TOH MOJENBIO TOJHOW 3aHSATOCTH, OCOOBIMU (hOpMaMM BO3HArpakJACHUs, Mpe-
CTaBJIAIONIUMU COOOM, KaK MPaBUJIO, COUYETAHUM MaTEpPUATIbHBIX U HATypaJbHBIX
(dbopM BbIILIAT.

A. M. SIkumoBa,

cmyoenmka 3 Kypca
HUpIOU () PIIA
Muniocma PD

CyOcuauapHasi OTBETCTBEHHOCTH 110 00513aTeJIbCTBAM CTPAX0BOil OpraHu3a-
MU, IPU3HAHHOW HECOCTOATEILHOU (0AHKPOTOM)

Hanuune HanpsokeHHONW SKOHOMUYECKOW CUTYaIuH, 0€3yCIIOBHO, HE MOTJIO
HE OTPA3UTHCS HA CHEUUAIU3UPOBAHHBIX OTPACISAX YKOHOMHUKH, B YACTHOCTH Ha
CTPaxOBOM PBIHKE.

Cdepa cTpaxoBoii IeITEIBHOCTH (CTPAXOBOTO JIeja) BKIIOYACT B CeOs «esi-
TEJILHOCTh CTPaXOBIIMKOB MO CTPAXOBAHUIO, IEPECTPAXOBAHUIO, B3AUMHOMY CTpa-
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XOBaHMIO, a TAK)KE CTPAXOBBIX OPOKEPOB MO OKA3aHUIO YCIYT, CBSI3aHHBIX CO CTpa-
XOBAaHHEM, C IepecTpaxoBanueM»’. CTpaxoBaHue, MO CBOEH IPHPOE, MPH3BAHO
00ecnevnTh CTPaXxoBYIO 3aIUTy UMYIIECTBEHHBIX HHTEPECOB (PU3MUECKUX U IOPH-
nuueckux auil, Poccuiickoit @enepanuu (naiee — PD), cyobekTtoB PO 1 MyHUITH-
NaJTbHBIX 00PA30BaHM MyTEM MPEIOCTABICHUS PEATbHOIO BO3MEILICHUSI YOBITKOB,
CIPUYUHEHHBIX B PE3YIbTATE PA3TUYHBIX BUJIOB JAEATEIBHOCTH, HEMPEIBUACHHBIX
IPUPOIHBIX SBJICHHUIH, TEXHOTCHHBIX aBapHil, KaTacTpod ..»° H T. 1.

CTpaxOBIIMKH, CTPEMSCh YBEIUYUTh OOBEM MPOJaX, HE KOHTPOIHPYIOT
(MHAHCOBYIO YCTOMYMBOCTH CBOEH opraHuzanuu. Bmecte ¢ TeM, cokpaiieHue
o0beMa CTpaxOBBbIX B3HOCOB HE 0OecrneunBaeT CTa0MIbHBIA 00BEM CTPAXOBBIX pe-
3€pBOB, YTO, CJIEOBATEIbHO, MOKET MPUBECTH K YXYIIICHUIO (PMHAHCOBOTO IO-
JIO)KEHUSI CTpaxoBIIMKA. B CBs3M ¢ ATUM NOAPHIB (PUHAHCOBOW YCTOMYMBOCTU
CTPaxOBBIX OPTaHU3ALMI SIBIISIETCS HEMOCPEACTBEHHOW MPUYMHON HEBBITOJIHEHUS
B3STHIX Ha ce0si PUHAHCOBBIX 00A3aTEIBLCTB MEPE] BCEMU CyObEKTaMHU CTpaxoBa-
Huda. Kak ciencteue, NOSBISIIOTCS OCHOBAHMS ISl PU3HAHUS CTPAXOBOW OpraHu-
3aIuu OAHKPOTOM.

Ho Bcerna nu nunis BHENIHEE BO3ACHCTBUE HA HOPMAIbHOE (PYHKIIMOHHPO-
BAaHME CTPAXOBBIX OPTaHU3ALMH SBIIAECTCA MOBOAOM JUIsl MPpU3HAHUS €€ OAHKPOTOM?
VYcraHoBIeHUE MPUYUHHOW CBA3U MEXAY ACHCTBUSIMU (O€371eHCTBUSMU) KOHTPO-
JUPYIOUIUX JOJKHUKA JIUI] U HACTYUBIIMMHU HEOJIaronpUsATHBIMU MOCIIECICTBUSIMHU
B BHUJIE HECOCTOATEIHHOCTH (OAaHKPOTCTBA), MOXKET BBISIBUTH U BUHOBHBIX B 3TOM
JIUI, YTO SBJISIETCS «IOBOJIOM IS TIPUBJICYEHUS K CyOCHIIMapHON OTBETCTBEHHO-
CTU MO JOJITaM CTPaxOBOM OpraHM3allMd JIMI, BUHOBHBIX B €€ HECOCTOSTEIbHO-
CTH»’, @ HIMEHHO KOHTPOIHPYIOIIHX HOJDKHHKA JIHIL, T. €. JHI, <HMEIOLINX MPABO
1aBaTh 00S3aTeIbHbIC TS HCIIOMHEHHS JODKHAKOM yKA3aHHSD) .

OcTaHOBHMCSI Ha KOHKPETHOM NpUMeEpe CyAeOHOr0 pelieHus, YToobl onpe-
JEIUTh, B KAKUX CIIy4asX 3aKOHOAATEIbCTBO JOMYCKAET MPHUBJICYEHUE K TAKOIO
pOJia OTBETCTBEHHOCTH.

Koukypcubiii  ynpasmsitonuii (ucren) OOO «CrpaxoBas komnanHus «N»
(manee — JlommxHUK) 0OpaTuiics B apOUTPaXKHBIA CyJl C HCKOM K I'€HEepaibHOMY M-
pektopy Jlomxuuka (nanee — OTBETUMK) O MPUBJICUCHUH K CyOCUAMApPHON OTBET-
ctBeHHOCTH. [lopkauk B 2009 romy Obut mpu3HaH OaHkpoToM. B pesynbTaTe mpo-
BEJICHUsI CyJeOHOIM OyXraaTepCcKO-3KOHOMUYECKOW 3KCHEPTHU3bI BBISICHUIIOCH, YTO
OTBeTYMK OCYHIECTBIISLT HECBOMCTBEHHBIE JIJI1 CTPAaXOBOM OpraHU3alluy OTNepaluu
— BBIJIa4y BEKCEJIbHBIX MOPYYUTEIHCTB, KOTOPHIC MPHUBOIAT K HEOOOCHOBAHHOMY
YBEJIMYCHHUIO 0053aTenbCTB. [ obecnieueHnsi Takux 0053aTebCTB OpraHU3aIvs

1 06 opranmsaruu crpaxosoro xena B Poccuiickoii ®eneparmn : dexep. 3akon ot 27.11.1992 Ne 4015-1 :
pea. ot 04.11.2014, u3Mm. BHeceHb! ¢eaepaiibHbiM 3aKkoHOM Ne 234-D3 ot 23.07.2013 // Poccuiickas rase-
Ta. 1993. Ne 6 (12 sHB.).

?Crymnuuesa 5. I'. OcOBEHHOCTH YHPaBJIEHHS CTOMMOCTBIO HECOCTOATENBHOM CTPAXOBOH KOMIIAHUU HPH
nporenype 6ankporcrsa // HTepHeT-)kypHan: HaykoBenenue. 2013. Ne 1 (14). C. 2.

¥ Emenssnnes B. T1. CyOcunuapHas OTBETCTBEHHOCTH 1O 0053aTENhCTBAM CTPaXOBOW OpPraHU3aIlMH Kak
CPEACTBO 3alMTHI HHTEpecoM Kpeautopos // XKypran poccuiickoro npasa. 2011. Ne 1. C. 90.

*O HecocrosTensHOCTH (GaHKpOTCTBE) : hemep. 3akoH ot 26.10.2002 r. Ne 127-®3 : pex. ot 29.12.2014,
u3M. BHeceHbl DenepaabHbiM 3akoHOM Ne 482-D3 // C3 Pd. 2002. Ne 43, Cr. 4190.
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JI0JDKHA UMETh COOTBETCTBYIOIIME CBOOOAHBIE cpencTBa. [lo MHEHUIO 3Kcmepra,
JIOJDKHUK MMEN BO3MOYKHOCTh OCYLIECTBIEHUSI 0€3yOBITOUHON JNEATEIbHOCTH, €C-
au Obl HE BbIaBaJ HUUEM He 0OecreueHHbIe MopyYuTenscTBa. OqHaKo, BBUAY TO-
ro uro OTBETUYUK IIEJICHANIPABICHHO obecreunBan (yHKIMOHUPOBAHUE CHUCTEMBI
aBaJMPOBAHMs BEKCeNleH, OH JMOJKeH ObUT M MpeArojaraT O MOCHEICTBUAX IS
JOJDKHUKA M €ro KpeauTopoB. Kpome TOro, BbIIaHHBIE NPEANPUITHEM IMOPYYH-
TEJIbCTBA JIOJKHBI ObUTA OBITH OTPa’KEHbI HA 3a0aJaHCOBOM CUETE, OJJHAKO, OTYET-
HOCTh JIOJDKHUKA HE COJEPHKUT HUKAKUX CBEJICHHM IO BBIJAHHBIM MOPYYUTEIBCT-
BaM”.

[IpeacrasisieTcst mpaBUIIBHBIM JIJISl HAYaJla 0OPAaTUTHCS K 3aKOHOJATEIbCTRY.
[Tynkt 4 ct. 10 ®enepansHoro 3akoHa «O HeCOCTOATEIHLHOCTH (OAHKPOTCTBE)
(manee — 3akoH) rnacut: «KoHTpoJupyrollee A0HKHUKA JIMIO, BCIEACTBUE JIEUCT-
BUM 1 (Mau) Oe3AeHCTBUS KOTOPOTo JOJDKHUK MPU3HAH HECOCTOATENIbHBIM (OaH-
KPOTOM), HE HECET CYOCHIMAPHON OTBETCTBEHHOCTH, €CIIM JIOKAXKET, YTO €ro BUHA
B NIPU3HAHUU JIOJKHUKA HECOCTOATEIIbHBIM (OaHKPOTOM) OTcyTCTByeT»6. Buna B
HayKe TPaXXJIaHCKOTO ITpaBa — BONPOC JOBOJBHO CIIOXKHBIA U MHOTOrpaHHbId. [{u-
BUJIUCTHI B CBOMX CYXKJICHUSIX O BUHE, B YACTHOCTH O BUHE IOPUIUYECKUX JIMI], BE-
JyT HEMAJIO HAyYHBIX CIIOPOB. BO-NIEpBBIX, 3TO KacaeTcsi COAEpKaHMs CaMOro Io-
HATHS: ONPEACIINTh BUHY KaK IICUXUYECKOE OTHOUIEHHWE KOHKPETHOIO JIMIA K CO-
BEpIIaeMbIM UM JIEHCTBUSIM (O€31CHCTBUSAM) HIIM K€ KaK «IOBEICHHE paOOTHUKOB
COOTBETCTBYIOIIIEH OpraHu3allii MpU UCIIOJTHEHUH UMK CBOMX TPYIOBBIX 0Os3aH-
HOCTeil»', MOBIIEKIEE OTPHIATEIbHBIE MOCIeACTBHs. KOHEYHO, CTpeMicHHe -
TaJbHEE Pa3o0paThcsl B KIFOUEBBIX MPUYMHAX TMPHUBICYEHUS KOHTPOJIHUPYIOIIETO
JOJDKHUKA JIUIA K CYOCHINAapHON OTBETCTBEHHOCTH, HATAJIKUBAET HA MBICIb OTpe-
JIEUTh €ro MCUXWYECKOE OTHOIIEHUE K COBEPIIAEMOMY MM JIEMCTBHIO (O€31erCT-
Bu10). Onnaxko, ['paxxnanckuii Kogexe P® ¢popmy BuHbI He 3akpersier. EMenbsn-
ueB B. I1., Begymuii Hay4HbINA COTPYJIHHUK OTAENA IPa’KIaHCKOr0 3aKOHOAATEIbCT-
Ba M mpolecca MHCTUTyTa 3aKOHOAATENIbCTBA U CPABHUTEIBHOTO MPABOBENICHUS,
OTHOCUTEIBHO AAHHOW MPOOIEMBbl MUIIET: «YMBICEN CIEAYEeT CUUTaTh OJHUM M3
0€3yCIIOBHBIX OCHOBAHU JUIsl IPUBJICUECHHSI K TPA’KIAHCKO-TTPAaBOBON OTBETCTBEH-
HocTH. CII0KHEe 0GCTOHT JeJI0 C BHHOH B (JOpPME HEOCTOPOIKHOCTH .

OpnHako, B TpaXJIaHCKOM 3aKOHOJATENILCTBE MPAKTHYECKOE 3HAYEHUE (HopM
BUHBI HUKE OTHOCUTEIBHO JIPYTHX OTpaciield mpaBa (yroJIOBHOrO, aJMUHHUCTpa-
TUBHOTO), TaK KaK B IPa)kJIaHCKOM IpaBe JAEHCTBYET MPUHIIUI MTOJHOTO BO3MEIIIe-
HUs yOBITKOB. TeM He MeHee, HEKOTOpbIe ITUBUIUCTHI, B yacTHOCTH, Modde O. C.
BBIJICTISITIM YMBICEN KaK HAMEPEHUE NMPUUYUHUTH BPEI U HEOCTOPOXKHOCTh KaK «pe-

*Tocranosnenne CeMHAALATOrO apOHTPAKHOTO AaeUBIMHOHHOTO0 cyga ot 09.01.2014 Ne 17AIl-
5336/2010-T'K mo nmeny Ne A60-29497/2009 [DnexrponHsiit pecypc]. JJoKyMeHT OmyOJHMKOBaH He OBLI.
Hoctyn u3 crpas.-npaBoBoit cucteMbl «KoHcynpranTlImocy.

® 0 necocrosTensHOCTH (GaHKpOTCTBE) © Beep. 3akoH oT 26.10.2002 . Ne 127-®3 : pe. ot 29.12.2014,
u3M. BHeceHbI (egep. 3akoHoM Ne 482-D3 // C3 PD. 2002. Ne 43. Cr. 4190.

"Ilut. o xu.: Bparuuckuii M. U., Butpsirckuii B. B. JJoroBoproe mpao. Kuura nepsas: O6miue moso-
xenus. M. : Cratyt, 2001. C. 722,

8 Emenbsianes B. I1. CyOcuamapHass OTBETCTBEHHOCTD IO 00s3aTENIbCTBAM CTPAXOBOW OpraHU3aIMHA KaK
CPEJIICTBO 3alUThl HHTEpecoM KpeauTopos // ypHai poccuiickoro mpasa. 2011. Ne 1. C. 92.
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3yJbTaT HECOOMIOACHHUS TPeOOBaHUI BHUMATEIBHOCTH, 3a00TIMBOCTH U OCMOTPH-
TEJILHOCTH, COOJIOCTH KOTOpPBIE OBIJI0 HEOOXOAWMO JJIsi BBIMOJHEHHUS 005S3aTelb-
CTBa»”. [IpUMEHUTENBHO K HAJIOKEHUIO CyOCHIMApPHOW OTBETCTBEHHOCTU, Ha MOU
B3TJIsAI, JopMa BUHBI HE UTPACT BAXXKHOW POJIH, TaK KaK 3aKOHOJATEIEM YETKO OTI-
peneIIeHbl OOCTOSITENIbCTBA, MPH KOTOPHIX TaKasi OTBETCTBEHHOCTh MOXKET OBITH
HaJIO’KCHA, a 3HAYUT, periaroniee 3HadeHue OyayT uMeTh (DaKTUYECKUEe JACHCTBUSA,
a HE OTHOIIICHUE JINI[Aa K CBOUM JICHCTBHUSIM.

Takum 00pa3oM, KIIOYEBBIM OCHOBAaHUEM JJIs MPUBJICUEHHUS K cyOcuauap-
HOM OTBETCTBEHHOCTH SIBJISIETCS HAJIMYUE BUHBI KOHTPOJIMPYIOUIETO JTOJKHUKA JTH-
1a. 9TO MOTYT OBbITh «4JICHBI JUKBHUIALIMOHHON KOMHUCCHUH, JTUI0, KOTOPOE B CHITY
MOJIHOMOYHSI, OCHOBAaHHOTO Ha JIOBEPEHHOCTH, HOPMATHUBHOM IIPaBOBOM aKTe,
CICLHATBHOTO [OIHOMOYHS MOTJIO COBEPLIATH CHCIKH OT UMEHHU IOIDKHHKA»' ™, B
YaCTHOCTH (B HAIIEM CJIy4ae) reHepabHbIN AUpekTop JlomKHIKA.

B naHHOU CBA3U ClielyeT OTMETUTH €IlI€ OJHY HOpMy 3akoHa: «Eciu qomk-
HUK NpHU3HAaH OAaHKPOTOM BCJEICTBHE ACUCTBUN W (MiM) Oe31eCTBUS KOHTPOJIH-
PYIOIIMX JOJDKHUKA JIMI, TaKUE JHIAa B CIy4yae HEJOCTATOYHOCTH HMMYIIECTBA
JIOTDKHUKA HECYT CYOCHAMAPHYIO OTBETCTBEHHOCTD 110 €ro o0s3aTenseTBamM» . To
€CTh HEOOXOMMO HaJIU4Yue MPUUYUMHHO-CIICICTBEHHON CBSA3U MEXIY COBEpIIAEMbI-
MU JedcTBUSIMU (O€31eUCTBUSAMM) U HACTYUBIIMMHU HEOJIArONPUSTHBIMU TTOCHIE -
CTBUSIMHU B BUJIE OAHKPOTCTBA.

B cootBercTBuU ¢ 1. 1 cT. 44 ®OenepanbHoro 3akoHa «O0 oOmIecTBax ¢ or-
PAHUYEHHOW OTBETCTBEHHOCTHIO» YCTAHOBJIEHO, YTO WIEHBI COBETA JHPEKTOPOB
(Habmro1aTeTFHOTO COBETA) OOIIECTBA, €IMHOJIMYHBIA HCIOJHUTEIBHBIA OpraH
00111ecTBa, WICHbl KOJUIETHAIBLHOTO UCIOJHUTEILHOTO OpraHa OOIIeCcTBa JIOJKHBI
efiCTBOBATH B MHTEPECAX OOIIECTBA JOOPOCOBECTHO M PA3yMHO .

[TooXUTENHHBIM aCTIEKTOM SIBJISIETCS 3aKpETICHHE B 3aKOHE 0 OAHKPOTCTBE
BO3MOXXHOCTH OCBOOOKIEHUS JIMIIA OT CYOCUANAPHON OTBETCTBEHHOCTH TOJBKO B
TOM CJIy4ae, €ClId OHO JIOKAXKET, YTO JEHCTBOBAJIO 10OPOCOBECTHO U pasyMHO. Kak
MPaBUJIO, JOKA3bIBAHUE «OTPHULIATEIIBHBIX (PAKTOB» (OTCYTCTBHE Pa3yMHOCTH U
0GPOCOBECTHOCTH) COMPSDKEHBI CO 3HAYNTENBHBIMU TPYIHOCTSIMID , [OITOMY
pazzeneHue OpeMeHH J0Ka3bIBaHUS (PAKTOB MEXIy CTOPOHAMHM CHOpa, MpeACTaB-
JsieTcsl crpaBeyIMBbIM. B HOM ciydae (ecnu Obl OpeMsi TOKa3bIBaHMS JIEKAI0 Ha
UCTIIE) BepX ObI Opalia mpe3yMIIus 10OpOCOBECTHOCTH, ITPU3HAHHAS B HAyKe Tpa-
AKJAHCKOTO IpaBa.

Emie onmHrM HEMaloOBa)KHBIM MOMEHTOM IIPH PEIICHWH CTopa O MpUBJICYE-
HUU K CyOCHIMapHONW OTBETCTBEHHOCTH T'€HEPATHHOTO JNUPEKTOpa SBUIOCH OOHA-

® Bparuncknit M. 1., Butpsirckuii B. B. Vias. cou. C. 743.

%0 HecocrostenproCTH (GaHKpOTCTBE) © hemep. 3akoH ot 26.10.2002 . Ne 127-®3 : pex. ot 29.12.2014,
u3M. BHeceHbI (enep. 3akoHoM Ne 482-D3 // C3 PD. 2002. Ne 43. Cr. 4190.

" Tam xe.

206 obecTBax ¢ OrpaHHYCHHON OTBETCTBEHHOCTBIO © dhezep. 3aKkoH oT 14.01.1998 r. Ne 14-D3 : pex. ot
5.05.2014, u3m. Baecensl Bezaep. 3akoHoM Ne 379-D3 // C3 PD. 1998. Ne 7. Cr. 785.

13 JleGenes A. M. AHau3 H3MeHEHHI 3aKOHOIATENbCTBA O OAHKPOTCTBE, KACAIOIIMXCS BO3IOKEHHS CyO-
CHJIMApHOW OTBETCTBCHHOCTH Ha JII, BHHOBHBIX B JOBEJICHUM OpraHU3aluu a0 OaHkporcTsa // XypHan
«3akon». 2009. Ne 10. C. 149.
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pPY’)K€HHE HapyIICHHUW, CBSI3aHHBIX C HEHAJJIEKAIIUM BEICHHEM JIOKYMEHTOB OT-
YETHOCTH. 3aKOH OTHOCHUT JJaHHOE OOCTOSITEILCTBO K OJHUM U3 TE€X, YTO JAIOT OC-
HOBaHUE MPEIIoJIaraTh, YTO JOJDKHUK IPU3HAH OAaHKPOTOM BCIIEICTBUE NEHCTBUMN
u () Ge3neficTBUS KOHTPONMPYIOIIMX AODKHUKA JHI . OTCYTCTBHE MAaHHOM
HOPMBI 3HAYUTENIBHO MPEMATCTBOBAIO Obl KOHKYPCHOMY YIPaBIISAIONIEMY 000CHO-
BBIBaTh CBOIO IIPABOBYIO MO3UIIMIO 10 UCKAM O BO3JIOKEHUU CyOCHIMApHOI OTBET-
CTBEHHOCTH.

Taxum 00pa3oM, UCXOJS U3 BBIIMIEU3JIOKEHHOTO, MOKHO CJEJIaTh BBIBOJ O
TOM, 4TO CyOCHJIMapHasi OTBETCTBEHHOCTh MOXKET OBITh BO3JIO)KEHA Ha JIMI0, KOH-
TPOJMPYIOIIEE TOJDKHUKA, TOJBKO MPU HAJIWYUHM B COBOKYITHOCTH 3JIEMEHTOB CO-
CTaBa IrpaKAAaHCKOTO IIPAaBOHAPYLIEHUS: MPOTUBOIIPABHOE JAESIHNUE, HEOIAronpusT-
HbI€ TMOCJEACTBUS B BUJE NPU3HAHUS CTPAXOBLIMKA HECOCTOSITENbHBIM (OaHKpPO-
TOM), HaJIMYME BUHBI U MIPUYUHHO-CIIEJACTBEHHOUN CBSI3M MEXKIY MPOTHUBONPABHBIM
JeSHUEM W HACTYNMUBIIMMHM mocieacTBussMuU. Ciayyau, Korga no o0si3aTeiabCcTBaM
IOPUIUYECKOTO JIMIA TOMOJHUTEIBHO OTBEYAET (PU3HUECKOE JIUIIO, €AUHUYHBI, TO-
I71a KaKk KOJMYECTBO MOBOJAOB /IS MPUBJICYEHUSI K CyOCHIMAapHOW OTBETCTBEHHO-
CTH yBeJIMYMBaIOTCs. Tem He MeHee, B Cilydae, KOTrJla OCHOBaHHUE JJIsl IPUBJICUCHUS
K CyOCHIMApHON OTBETCTBEHHOCTHU OYJET MPEICTaBIATHCI OOOCHOBAaHHBIM, 3TO
OyZAeT SBIATHCS JTONOJHUTENIBHBIM CPEICTBOM 3aIIUThl HHTEPECOB KPeIUTOpoB. B
TO K€ BpeMs UCIOJIb30BaHUE JAaHHON MEpbl KaK UCKIIOYUTEIbHON MOIJIO ObI CTaTh
JEHCTBEHHBIM CIIOCOOOM MpHU 00ECTIE€YEHUH AUCLIUIINHBI KaK MPU IPUBJICYEHUN K
cyOCHIMapHOW OTBETCTBEHHOCTH IO 0O0s3aTEeNbCTBAM CTPAXOBOW OpraHu3allvy,
NPU3HAHHON OAHKPOTOM, TaK M FOPUINYECKHUX JIMI] B LIEJIOM.

0 HecocrostenpHOCTH (GaHKpOTCTBE) © hemep. 3akoH ot 26.10.2002 r. Ne 127-D3 : pex. ot 29.12.2014,
13M. BHECEeHBI (enep. 3akoHoM Ne 482-D3 // C3 PD. 2002. Ne 43. Ct. 4190.
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A. B. ABepbsiHOBA,

cmydenmka 4 Kypca
CIlo IO (¢p) ATl PD

The Modified Form of the Procurator’s Participation
in Civil Proceedings: Filing a Counterclaim

Public Procurator's Office of the Russian Federation is the body exercising
on behalf of the state supervision over execution of the laws, a special place among
its functions being taken by participation of the procurator in court hearing of civil
cases. Specificity of this function is that the procurator's office doesn't exercise su-
pervision over administration of justice by courts, but turns to the court as to the
instrument of protection of the rights and interests of those whose rights were vio-
lated.

The forms of public procurator’s participation in civil proceedings are de-
scribed in Art. 45 of the Code of Civil Procedure of the Russian Federation, and
one of them is applying to the court in protection of the rights, freedoms and lawful
interests of other persons. The right to file a counterclaim in protection of other
persons on behalf of the public procurator is not expressly specified in the Code of
Civil Procedure of the Russian Federation, neither is it to be found in departmental
acts of the Procurator General's Office of the Russian Federation®. At the same
time, both judicial and public procurator's practices follow the line of moderniza-
tion, and now public procurators are beginning to apply to the court not only with
applications in protection of the rights of those specified in law but also with coun-
terclgims for their protection, and courts are beginning to admit such applica-
tions”.

The views of practitioners and theorists on civil procedure diverge in re-
gard to admissibility of such approaches on the part of both the public procurator's
office and the court. In order to develop one’s own understanding of the subject
and to analyze the existing points of view it is necessary to look into the nature of
counterclaim and understand what it is.

The counterclaim is a substantive legal remedy of a specific kind , which
makes it a separate means of protection of an individual’s interests. Filing a coun-
terclaim is carried out as prescribed by Art. 137-138 of the Code of Civil Proce-
dure of the Russian Federation. The legislator has determined the conditions of
acception of a counterclaim by court:

— the counterclaim is directed towards offsetting the initial claim;

1 On some issues of public procurator’s participation in civil proceedings : the information letter of the
Procurator General's Office of the Russian Federation, 27.01.2003 No. 8-15-2003; On ensuring participa-
tion of public procurators in civil proceedings : the Order of the Procurator General's Office of the Rus-
sian Federation, 26.04.2012 No. 181.

’See for example : https://rospravosudie.com/court-salexardskij-gorodskoj-sud-yamalo-neneckij-
avtonomnyj-okrug-s/act-102840240 /; URL : https://rospravosudie.com/court-suxobuzimskij-rajonnyj-
sud-krasnoyarskij-kraj-s/act-102482062 /; URL : https://rospravosudie.com/court-nyaganskij-gorodskoj-
sud-xanty-mansijskij-avtonomnyj-okrug-s/act-100191544 /.
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— satisfaction of the counterclaim will completely or partly preclude satis-
faction of the initial claim;

— counterclaim and initial claim are interrelated and their joint considera-
tion will lead to a faster and more correct consideration of the disputes.

The counterclaim is always independent by its character, however it is
closely connected with the claims declared in the initial action and therefore it is
considered together with it for more effective settlement and realization of the
principle of procedural economy®.

One should take notice of the view expressed by G. D. Vasilyeva. She
maintains that counterclaim is of the same legal nature as the action brought ini-
tially and that it is in fact the claim addressed to the court for protection of an in-
dividual’s legal material right or interest remedial under the law, only pointing
out on some peculiarities of the counterclaim as “a specific procedural remedy in
its connection with the initial claim, the character of this connection being deter-
mined by law™”.

The stand taken by G.D.Vasilyeva is thought to be most fully reflecting the
nature of counterclaim, for the Legislator provides in Art. 137 of the Code of
Criminal Procedure that counterclaim shall be filed in accordance with the same
rules as the initial claim and in its very essence it is absolutely alike though being a
cross-action.

At present some academics argue that the counterclaim can only be brought
in protection of one’s own rights rather than those of others, hence, «it is inadmis-
sible for the public procurator to file a counterclaim®», however, in our opinion,
this argument is doubtful. The view that the counterclaim can be filed in protection
of both one’s own rights and those of another is deemed more correct.

In filing counterclaim the public procurator is the subject and his right to
bring a cross-action constitutes a modification of the initiative form of his partici-
pation in civil proceedings® as established by Law since protection of another’s
rights under Art. 45 of the Code of Civil Procedure of the Russian Federation ena-
bles the public procurator on behalf of the state to realize a considerable number of
the constitutional social functions among which is ensuring accessibility to justice
for citizens, implementation of a principle of equality in civil proceedings’.

%Ignatovich M. N. Providing claim as a way of protection of the civil rights // Research publications No.
6 (10)/2014 of Page 5-10; I. S. Komarov. The counterclaim - a kind of consolidation of
claims//Arbitration and civil process. 2012. No. 6. P. 6-10.

*Vasilyeva G. D. Protection of the Defendant against the Claim in Civil Legal Proceedings. Krasnoyarsk,
1982. P. 83.

>Tsoi V. I. On the issue of jurisdiction of the counterclaim // Arbitration and civil process. 2011. No. 6.
Page 12-16 ; Kamenkov V. S. The counterclaim — not only a means of protection for the defendant //
Russian justice.2009. No. 5.P. 2-5.; V. V. The Right to Counterclaim // the Legal World. 2007. No. 12.
P7.

® Chernykh 1. I. Protection of Minors’ Rights by the Procurator in Civil Proceedings // Laws of Russia:
Experience, Analysis, Practice. 2012. No. 9. P. 52-58.

"A. Y.Tomilov. Functions of Legal Relationship on Protection of the Rights, Freedoms and Lawful Inter-
ests of others within Civil Procedural Law. // Arbitration and Civil process. 2011. No. 12. P. 21-26.
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This point of view is also shared by the European Court of Human Rights
which in its resolutions notes: upholding of one of the parties by the public procu-
rator can be justified on certain assumptions, for example, where it is a matter of
dealing with socially unprotected categories of citizens. In that case interference of
the public procurator in a case initiated by other persons is justified as far as it pro-
vides the equality of the parties in the judicial process®.

On the surface, in the event of filing a counterclaim by the public procura-
tor some contradiction could be seen with Art. 45, S. 2 of the Code of Civil Proce-
dure of the Russian Federation which says that «the public procurator who has
filed a claim enjoys all procedural rights and bears all procedural duties of the
plaintiff ...», which means that in his filing a counterclaim to the court the public
procurator acts on the side of the defendant and so he can’t have the rights and du-
ties of a plaintiff.

However in fact there is no contradiction in that, as the above-mentioned
provision says of initiating civil proceedings by the public procurator while being
on the side of the defendant with the counterclaim the public procurator takes part
in the process that is already in progress.

The public procurator is not the subject of material legal dispute and has no
material legal relations with the defendant; neither is the public procurator a party
to the litigation.

The public procurator’s filing of a counterclaim is nothing more but modi-
fied execution of his functions in realization of Art. 45 of the Code of Civil Proce-
dure of the Russian Federation as regards the protection of the rights of citizens
who are unable to protect their rights themselves for a good reason, for example
because of their age, health or under other circumstances provided for in the law.
Thus, when filing a counterclaim, the public procurator must explain and vindicate
the reason why the person he stands for fails to resort to the court on his own.

For example, the minors, whose rights protection is one of the priorities for
the public prosecutor according to the Order of the Procurator General's Office of
the Russian Federation®, can find themselves in the position of a defendant in civil
proceedings. This category of citizens is regarded as especially vulnerable, socially
unprotected, and so the public procurator can bring a counterclaim in protection of
their rights as a variant of protection of the rights of others set forth in Art. 45 of
the Code of Civil Procedure of the Russian Federation; the court will have to take
over such a counterclaim. Such practice should be recognized as rightful.

In solving the problems concerning the “public procurator's counterclaim”
it is necessary to determine possibility for the public procurator whose aim of ini-
tial entering the civil proceeding was to give his conclusion on the case, to bring a
counterclaim in protection of the rights and interests of the initial defendant in case
he finds violations of the rights and interests of the persons concerned. In other

® The Ruling of the European Court of Human Rights in the case of «Batsanin v. the Russian Federation»
of May 26, 20009.

°On the organization of public procurator's supervision over execution of laws on minors and youth : the
Order of the Procurator General's Office of the Russian Federation of 26.11.2007 No. 188.
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words, it is necessary to determine whether the public procurator can change the
form of his participation in the civil process and bring the counterclaim to elimi-
nate violations of law if he was called in the case to give his conclusion.

It should be noted that neither the theory of civil process nor the theory of
public procurator's supervision can give a definite answer and moreover, the very
question has never practically drawn the theoreticians’ attention. However such
examples can be found in practical work of public procurators.

The public procurator’s right to change the form of his participation in pro-
ceedings and the right to lodge a counterclaim under such circumstances is not ex-
pressly provided for in the Federal Law of “Public Procurator’s Office of the Rus-
sian Federation™°, neither is it found in the Order of the Procurator General's Of-
fice of the Russian Federation™, nor in the relevant Information Letter of the Proc-
urator General's Office of the Russian Federation'? or among the procedural rules.
Thus the issue of the procurator’s reference to the facts of violation of law in his
presenting the conclusion or his lodging the counterclaim in protection of the ini-
tial defendant’s rights is a matter of the procurator’s discretion.

Until recently most public procurators, being guided by exclusively literal
interpretation of the law which is silent on this matter, confined themselves to
making a statement on the revealed violations in their conclusion. At the same
time, qualification of procurators is steadily growing and the occurrences begin to
arise in practice when the procurator, invited to give an advisory opinion, after ex-
amining the case and having revealed violations of law, files a counterclaim
against the initial claimant®®. Such practice should be unquestionably considered
correct, as the main objective of the procurator in civil legal proceedings consists
in protection of the rights and interests of citizens, and since the procurator is enti-
tled to bringing a counterclaim, such an activity of him in addition to the protection
of rights will also give procedural economy, as one more proceedings after the
termination of the first one in that case won't be initiated.

Thus, filing of a counterclaim in protection of the rights of the defendant in
a civil case, including the situation when it is done by means of changing the form
of participation of the procurator in the case is one of the modified forms of partic-
ipation in civil proceedings which is becoming widespread in practice, and which
needs legislative fixation. For this purpose we suggest reformulating and supple-
menting Art. 45 of the Code of Civil Procedure of the Russian Federation as fol-
lows:

p.1. «The public procurator has also the right to appeal to the court with a
statement or/and also with the counterclaim in protection ...»

“The Federal Law on the Prosecutor’s Office of the Russian Federation» of 17.01.1992 No. 2202-1
(amended 21.07.2014)

' On the issue of ensuring participation of prosecutors in civil proceedings : the Order of the Procurator
General's Office of the Russian Federation of 26.04.2012 No. 181

'20n some issues of public procurator’s participation in civil proceedings : the information letter of the
Prosecutor General's Office of the Russian Federation of 27.01.2003 No. 8-15-2003.

3 The decision of Kuibyshev district court on civil case No. 2-2218/2011, Irkutsk, 01.11.2011.
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p.2. «If the public procurator refuses from the application (counterclaim)
he has filed ... trial on the merits proceeds ...»

p.3. «The procurator shall join the proceedings and give a conclusion on
the cases, ... In case of revelation of violations of the law by the plaintiff in the ini-
tial claim, the procurator has the right to submit the counterclaim against the initial
claimant within one civil case»,

as well as providing the mechanism of realization of these powers in the rel-
evant Order of the Procurator General's Office of the Russian Federation.

N. B. byrpum,

cmydenm 1 kypca
HIOU (¢p) ATl PO

Sistema y actividad de las unidades antiterroristas de Espana

El objetivo principal de todos los Estados del mundo moderno es la creacion
y el desarrollo de un Estado democratico de derecho y de una sociedad civil. Estos
fendmenos son el valor social de toda la humanidad, la condicion de desarrollo de
una personalidad libre, el garante de la paz y la prosperidad duraderas.

Pero, por desgracia, los fendémenos como el terrorismo, el extremismo, etc.
no permiten a los Estados a desarrollarse de manera constante, ya que socavan los
fundamentos del sistema constitucional, dafian a la vida y la salud de personas, asi
como a toda la sociedad.

El problema del terrorismo existe hace mucho tiempo. Sostienen la lucha
contra este fendmeno antisocial tanto los Estados separados, como toda la
comunidad internacional. Ultimamente, la actualidad de este problema no
desaparece. Ademds el terrorismo moderno se caracteriza por el mejor
equipamiento técnico, alto nivel de organizacion, importantes fuentes de
financiacion.

En la lucha contra el terrorismo los paises acumulan una valiosa experiencia.
Durante muchas décadas los Estados y la comunidad internacional hacen grandes
esfuerzos para prevenir y minimizar las consecuencias de los actos terroristas.

En nuestra opinion, para el estudio de este problema es muy interesante la
experiencia de la lucha contra el terrorismo de un pais como Espafia.

Los servicios de inteligencia de Espafa que acumularon una gran
experiencia de lucha contra los extremistas vascos, desde 1983 comenzaron a
utilizar activamente las formaciones de Grupos Antiterroristas de Liberacion, que
fueron capaces en el periodo de 1983-1987 de identificar y eliminar fisicamente a
27 activistas importantes de ETA.

En 1996, se dieron a conocer oficialmente las pruebas de la participacioén
directa en las actividades ilegales del «escuadron de la muerte» de docenas de

! Grigorov Yu. M. Resistencia a las amenazas terroristas. Experiencia extranjera // Revista cientifico
politica Observador. OBSERVER. M. : Edicion: Instituto de diaspora e integracion (Instituto de los paises
de CEl), 2014. P. 65.
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oficiales regulares de la policia espaiiola, lo que sabia con certeza el Ministro del
Interior y los dirigentes de las fuerzas de seguridad espafiolas. Como resultado del
escandalo, el primer ministro de Espafia F. Gonzélez junto con su gabinete se vio
obligado a dimitir®.

El parrafo 29 del articulo 149 de la Constitucion Espaiiola atribuye a la
jurisdiccion exclusiva del Estado «seguridad publica, sin perjuicio de la posibilidad
de creacion de policias por las Comunidades Autonomas en la forma que se
establezca en los respectivos Estatutos en el marco de lo que disponga una ley
organica»”’.

La policia nacional de Espana estd representada por dos entidades: la Policia
Nacional y la Guardia Civil. Casi todas las funciones de policia civil estan
duplicadas por la Guardia Civil, que hace parte no s6lo del Ministerio del Interior,
pero también del Ministerio de Defensa. Los oficiales de la Guardia Civil tienen el
estatus de militares y su competencia se extiende a los pueblos ubicados en zonas
rurales. La Guardia Civil es una de las unidades mas efectivas dedicadas a la lucha
contra el terrorismo®.

Una estructura legal de poder de los cuerpos de seguridad en Espafia,
destinada a eventos especiales y operaciones para detener a los terroristas armados
y eliminar los grupos terroristas es el Grupo Especial de Operaciones — G.E.O. de
la Policia Nacional espafiola. Se puede valuar el nivel de preparacion de esta
unidad por el hecho de liberacion por ésta durante una operacion especial de mas
de 200 rehenes capturados por los militantes de ETA en 1981 en el Banco Central
de Barcelona. Durante el asalto del edificio una parte de todos los 24 terroristas
bien armados y entrenados fueron neutralizados, y una parte capturados Vivos.
Entre los rehenes durante la operacién especial muri6 una sola persona”.

Sin embargo, no fueron las operaciones extremistas de los separatistas
vascos el choque mas potente al pueblo y al Gobierno de Espana en el siglo XXI,
sino los ataques terroristas sincronizados en tiempo en las afueras de Madrid, el 11
de marzo de 2004 realizados por los fundamentalistas islamicos que hacian parte
de la red terrorista internacional «Al-Qaeda». Entonces, como consecuencia de las
explosiones simultaneas en varios trenes fueron matadas mas de 200 personas e
heridas cerca de 1.500 personas’.

Utilizando activamente la experiencia adquirida en la lucha contra las
actividades terroristas de los militantes de ETA, los servicios de inteligencia
espafiola y la policia fueron capaces de descubrir con suficiente rapidez y por un
tiempo paralizar una extensa red clandestina de grupos terroristas isldmicos
compuestos principalmente de inmigrantes de los paises de Africa del Norte'.

2 Obra citada. P. 65.

*Bondar E. O. Principios juridicos de la organizacién y trabajo de la policia espafiola: Memoria de la
tesis... Candidato a doctor en ciencias juridicas. M., 2002. P. 21.

* Obra citada. P. 21.

>Grigorov Yu. M. Resistencia a las amenazas terroristas. Experiencia extranjera // Revista cientifico
politica Observador. OBSERVER. M. : Edicion: Instituto de diaspora ¢ integracion (Instituto de los paises
de CEIl), 2014. P. 65-66.

® Obra citada. P. 66.

" Obra citada. P. 66.
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Asi, vemos que el sistema de cuerpos de seguridad en Espafia esta bien
desarrollada. Realiza con éxito las funciones esenciales encaminadas a prevenir y
minimizar los efectos de las acciones antiterroristas.

E. B. Libuna,

acnupanm Hayuonanvrnoeo yenmpa
3aKOHOOAMeNbCMEa U NPAasoGbIX
uccredosanuti Pecnyonuku benapyce

The Dominant Concepts of the Legal Fiction in Foreign Legal Science:
the Formation and Development

The formation and development of legal categories are ambiguous, many-
sided and inconsistent processes. The views on the legal fiction as a law category
have being changed during the centuries. This phenomenon has a long history
comparable with a history of law. The ambiguous relation was seen to the legal fic-
tion over all history of its existence. In many aspects it is connected with the nature
of this phenomenon. In a literal translation from Latin fiction («fictio») means un-
truth, falsehood, lie, something nonexistent, unreal, that’s why in science publica-
tions it often was affirmed that there was not a place for the fiction in law, — and
necessity of the use of legal fictions was denied. The periods of accepting and ac-
tive use of this legal method (for example, in the legal system of ancient Rome)
were, too. However, it should be noted, even during these periods people were dis-
paraging legal fiction and concerning this phenomenon as a deviation.

Nowadays we can see wide application of legal fictions both in substantive
law and in procedural law all over the world. For example, legal fictions are used
in construction of concepts of state territory in constitutional law, real estate in civ-
il law, inadmissible evidence in criminal procedure law, etc. The development of
the legal fiction concept gains currency as far as there is more and more active use
of fictions in lawmaking and law enforcement.

In the general legal science it is considered that a fiction is an assertion that
IS accepted as true for concrete purposes even though it may be untrue or unprov-
en. The fiction essence is something thought differently than it’s in reality, «A le-
gal fiction can be considered as a lie embodied in the form of true»’.

Despite extensive enough and diverse use of the legal fictions in various sys-
tems of law during a long period of time fictions were been understanding by the
lawyers just in their ontological meaning as something false and doubtful, not rep-
resenting to the real facts. Such understanding of the legal fiction comes from
views of medieval lawyers — glossators and postglossators, who have overworked
the Roman concept of the fiction given a finished form to it. Due to their works fic-
tions have being understood as something obviously false and contradicting to the
reality. Glossators have put subsequent attitude to the legal fiction of many re-

! Hordymmmn P. K. FOpuaudeckie QUKIMK B TPAXIAHCKOM IPaBe : aBToped. [HC. ... KaHJ. IOPHI. HAYK
12.00.03. I'oc. yH-T Beicmias mkosa sxkoHoMmuku. M., 2008. C. 1.
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searchers of much more later periods.

Further this phenomenon was studied with scrutiny by the foreign lawyers.
J. Bentham, A. Bierling, W. Blackstone, E. Bund, B. Bulow , M.J. Garcia Garrido,
O. Holder, O. Holdsmit, J.C. Gray, R. Dekkers, G. Demelius, R. lering, G. Kelzen,
O. Kuntze, G.S. Main, J. Austin , R. Pound, F.K. Saviny, L.L. Fuller, K. Hackl,
J. Esser, etc. devoted their scientific works to the legal fiction.

So, one of the first researchers of the legal fiction phenomenon was an Eng-
lish scientist J. Bentham. He sniped violently and erratically at fictional devices in
general. According to Bentham, at the common law countries the legal fiction was
«an old dodge»®, «a partnership between the monarch and the judiciary, and the
purpose of that partnership was to steal power from the Parliament»®. Bentham
used the metaphor of disease, «In English law, fiction is a syphilis, which runs in
every vein, and carries into every part of the system the principle of rottenness»*.
The legal fiction just happened to be «the most pernicious weed growing in the sin-
ister garden of the common law, and Bentham had it slated first for extirpation»°.

Despite similarity to Bentham’s views on the law essence of another English
scientist J. Austin, he did not side with him on the legal fiction. Austin didn’t agree
with Bentham that judges intended to «delude» the public with legal fictions. In
discussing the legal fiction in Roman law, Austin remarked, «It is ridiculous to
suppose that such fictions could deceive, or were intended to deceive: or that the
authors of such innovations had the purpose of introducing them covertly»°. Nei-
ther did Austin share Bentham’s belief that judges were motivated by a desire for
power in their use of the legal fiction. Rather, Austin believed that the use of the
legal fiction was motivated by «nostalgia for rules that had outlived their utility» .
In this respect, Austin was sensitive to the role that legal fictions played in con-
serving the rules of law. Again, in his discussion of Roman legal fictions, Austin
provided two reasons for their use: «a respect for the law which they virtually
changed» and «a wish to conciliate the lovers of things ancient»®.

R. Pound shared Bentham’s disdain for the legal fiction in his earlier works.
In his article of 1907, Pound, borrowing a phrase from Austin, classified the legal
fiction as a type of «spurious interpretation»’. The spurious interpretation was to be
distinguished from genuine interpretation. The purpose of the genuine interpreta-
tion was noble: it was «to discover the rule which the law-maker intended to estab-
lish; to discover the intention with which the law-maker made the rule, or the sense

?Bentham J. A Comment on the Commentaries and a Fragment on Government. London : Athlone Press,
1977. P. 35.

* Ibid. P. 510.

*Bentham J. Elements of Packing as Applied to Juries: in 5 Books. London : John Bowring ed., 1843.
Book 5. P. 92.

>Harmon L. Falling Off The Vine: Legal Fictions And The Doctrine of Substituted Judgment // Social
Science Research Network. 2011. P. 4.

® Austin J. Lectures on Jurisprudence or the Philosophy of Positive Law. Fifth Edition. London : John
Murray, 1885. P. 308.

" Ibid.

% Ibid.

Pound R. Spurious Interpretation. Columbia : Columbia Law Review, 1907. P. 379.
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which he attached to the words wherein the rule is expressed»™®. The purpose of
the spurious interpretation was ignoble: it was «to make, unmake, or remake, and
not merely to discover... It is essentially a legislative, not a judicial process, made
necessary in formative periods by the paucity of principles, feebleness of legisla-
tion, and rigidity of rules characteristic of archaic law»™".

The spurious interpretation may have a role to play in the earlier period of
the common law’s development, but in the «age of legislationy, it was an anachro-
nism. The spurious interpretation also had a detrimental effect when it was applied
In the modern state. Pound found out three negative features of the spurious inter-
pretation: it brought law into disrepute; it subjected courts to political pressure; and
it introduced a personal element into judicial decision making»*.

Pound’s attitude changed, however. In the «Interpretations of Legal Histo-
ry», published in 1923, Pound no longer relegated the legal fiction to the annals of
history™. Furthermore, he abandoned his disdain for the legal fiction. For the pre-
tense of corporate citizenship, for example, Pound had nothing but praise: the legal
fictions were «creative law-makingy», «inventive activity»™*, «creative devices of
far-reaching effect which did not evolve spontaneously but were deliberately made
by known men to meet definite demands in concrete cases»™. «Ironically, given
his earlier sympathy for Bentham’s position, Pound turned out to be one of the le-
gal fiction’s most ardent admirers»°.

W. Blackstone offered tepid approval of legal fictions and based on histori-
cal precedents acknowledged their potential usefulness for society. He wrote,
«Though at first fictions may startle the student, he will find upon further consider-
ation to be highly beneficial and useful: especially as this maxim is ever invariably
observed, that no»'’. The scientist formulated a principle of use of the legal fiction:
«No fiction shall extend to work an injury»; on the contrary, «Its proper operation
being to prevent a mischief, or method an inconvenience, that might result from the
general rule of law»™®. The legal fiction, in his opinion, is «one of those trouble-
some but not dangerous evils which have their root in the frame of Constitution
and which therefore can never be cured without hazarding everything that is dear
to us»'". Besides, Blackstone was the first scientist who has introduced a theme
that was picked up by several subsequent writers. The legal fiction belonged to the
past. To make his point Blackstone launched into one of his rare metaphors: «We

Pound R. Spurious Interpretation. Columbia : Columbia Law Review, 1907. P. 381.
" bid. P. 382.
" Ibid. P. 384.
B Pound R. Interpretations of Legal History. New York : Macmillan, 1923. P. 131,
“Ibid. P. 130.
" Ibid. P. 131.
®Harmon L. Falling Off The Vine: Legal Fictions And The Doctrine of Substituted Judgment // Social
Science Research Network. 2011. P. 12.
" Blackstone W. Commentaries on the Laws of England: in four books; with an analysis of the work
London: S. Sweet, 1, Chancery Lane; A. Maxwell, 32, and Stevens & Sons, 39, Bell Yard, Law
1I?éooksellers & Publishers: and Milliken & Son, Grafton Street, Dublin, 1836. P. 43.
Ibid.
" Ibid. P. 268.
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inherit an old Gothic castle, erected in the days of chivalry, but fitted up for a mod-
ern inhabitant. The moated ramparts, the embattled towers, and the trophied halls,
are magnificent and venerable, but useless. The inferior apartments, now converted
into rooms of convenience, are chearful and commodious, though their approaches
are winding and difficult. Below the premises now transformed to comfortable
rooms, are light and spacious, in spite of the fact that approaches to them are twist-
ing and remote»®’. Thus, the legal fiction, according to the author, was just one of
those «winding and difficult approaches, a vestigial architectural feature from days
gone by»*.

To our mind, the most interesting foreign work of the Twentieth Century de-
voted to the legal fiction is the monograph of a professor of Harvard university
L.L. Fuller «Legal Fictions», where he has studied in details a place and a role of
legal fictions in law. Fuller defined a legal fiction as «either (1) a statement pro-
pounded with a complete or partial consciousness of its falsity, or (2) a false state-
ment recognized as having utility»*. If one of two parts of this definition is default
then it ceases to be the fiction®,

Fuller used his linguistic analysis to distinguish between the «benign» and
the «dangerous» legal fiction. The distinction rested upon the user’s recognition of
the statement’s falsity. Under Fuller’s formulation, the «danger» of a legal fiction
varies inversely with the acuteness of the awareness that the assumption is false. A
legal fiction 1s «wholly safe» only when the statement is used with «complete con-
sciousness of its falsity»; the user of the fiction must be totally aware that the
words do not adequately describe reality in some outstanding or unusual way.
Fuller considered such a legal fiction benign; a legal fiction becomes «dangerous»
only if the user is unaware of the falsity of the statement®. One way to avoid this
«danger» 1s for the user of the legal fiction to festoon it with a grammatical em-
blem of its falsity (the banner of «as if» on its sleeve)®.

Although the mentioned above conceptions of the legal fiction are differ
from each other and their authors hadn’t reached and formulated a uniform notion
of the fiction, these works are very important for the jurisprudence. They make it
possible to retrace the history of development of the idea about fictitious in law,
and also attract attention of other researchers to the legal fiction. Subsequent analy-
sis of this most interesting legal phenomenon would be possible hardly without
these scientific works.

Nowadays necessity of generalization of fragmentary researches and crea-

20 Blackstone W. Commentaries on the Laws of England: in four books; with an analysis of the work
London : S. Sweet, 1, Chancery Lane; A. Maxwell, 32, and Stevens & Sons, 39, Bell Yard, Law
Booksellers & Publishers: and Milliken & Son, Grafton Street, Dublin, 1836. P. 268.

2! Ibid. P. 267.

2 Eyller L. L. Legal fictions. Stanford, California : Stanford University Press ; London : Oxford Universi-
ty Press, 1967. P. 10.

% 1bid.

*bid.

»Harmon L. Falling Off The Vine: Legal Fictions And The Doctrine of Substituted Judgment // Social
Science Research Network. 2011. P. 6.
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tion of the unified general-theoretical concept of the legal fiction is obvious. At
this stage of development of the legal science it’s required to differentiate the sci-
entific and legal definitions of the fiction and make a clear differentiation between
the legal fiction as a legal-technique measure and negative forms of the fiction in
law, since such confusion leads to false negative recognizing of this phenomenon
and intention to exclude legal fictions from the law.

A legal fiction is a result of legal reasoning and thinking. The conditional
recognition a fascism as a true is just outward sign of the legal fiction and not es-
sential for its substance. And the aim of this legal method is not to figure out an
objective truth. The legal fiction is a just formally established rule which is reason-
ably regulating human relations in case of absence of other possibilities and not
concerning with certain abstract philosophical concepts. The law functioning is
impossible and unimaginable without legal fictions.

A. C. KoBpurusna,
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The Decision to Prosecute as “Fair Play”

Moral education has to be ahead of the professional
F. Koni

Current economic, political, legal and social transformations, democratiza-
tion of society's various spheres led to development of property various forms, that
was the reason for the development of a criminogenic situation. The criminal envi-
ronment had a favorable opportunity for its evolution. So serious issues appeared
for law enforcement agencies. Solution of these problems demands not only high
level of professional qualities, but moral ones too. Member's of a law enforcement
agency moral and culture are considered as the major professional qualities which
make bases of lawyer's professional ethics. The professional ethics is the historical-
ly developed set of ethical standards, instructions, scientific theories about proper
conduct of the representative of a concrete profession, his moral qualities and du-
ties. In the majority, the basic moral principles are enshrined in normative docu-
ments — Codes of ethics. A code of ethics is a set of guidelines which are designed
to set out acceptable behaviors for members of a particular group, association, or
profession. Many organizations govern themselves with such a code.

So prosecutor's ethics in the UK is regulated mostly by The Code for Crown
Prosecutors. It contains some rules of conduct for prosecutors. But ethics is not on-
ly some conduct rules, but it also means to be fair. The Code gives guidance to
prosecutors on the general principles to be applied when making decisions about
prosecutions.

The act contains the main standards of prosecutor's behavior: be fair, inde-
pendent and objective. They must not let any personal views about the ethnic or
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national origin, gender, disability, age, religion or belief, political views, sexual
orientation, or gender identity of the suspect, victim or any witness influence their
decisions. Neither must prosecutors be affected by improper or undue pressure
from any source. Prosecutors must always act in the interests of justice and not on-
ly for obtaining a conviction. The prosecution service is independent of police and
other investigators as in Russia. It is a separate part of the law system, independ-
ence of prosecutors is of fundamental constitutional importance. «The decision to
prosecute or to offer an individual an out-of court disposal is a serious step. Fair
and effective prosecution is essential to the maintenance of law and order. It is the
duty of prosecutors to make sure that the right person is prosecuted for the right
offence and to bring offenders to justice wherever possible. Casework decisions
taken fairly, impartially and with integrity help to deliver justice for victims, wit-
nesses, defendants and the public. It is the duty of prosecutors to review, to advise
on and to prosecute cases or to offer an appropriate out-of-court disposal to the of-
fender'». Prosecutors must ensure that the law is properly applied; that all relevant
evidence is put before the court; and that obligations of disclosure are complied
with.

So far as concerns a trial disposal, it is close identical to Russian system.
First of all the police and other investigators conduct enquiries and make an asser-
tion that a crime may have been committed. Then every case is directed from the
police or other investigators to prosecutors for review, so prosecutors ensure that
all picked up information is reasonable and necessary for making an informed de-
cision about how best to deal with the case. Wherever possible, they should talk to
the investigator first if they are thinking about changing the charges or stopping the
case. As for Russia, in fact, these responsibilities are applied with investigators
acts. In contrast to this, prosecutors control for their procedural actions. It seems
that prosecutor's role in the justice system is more important in the Great Britain.
Prosecutors and investigators work closely together, but the final responsibility for
the decision whether or not a case should go ahead rests with the prosecution ser-
vice. There is another procedure besides this one. Parliament ruled that a limited
number of very serious or sensitive offences should only be taken to court with the
agreement of the Director of Public Prosecutions. These are called “consent” cases.
Prosecutors must only start or continue a prosecution when the case has passed
both stages of the Full Code Test. They are the evidential stage and the public in-
terest stage.

The Evidential stage is important and necessary procedure. A case which
does not pass the evidential stage must not proceed, no matter how serious it may
be. A realistic prospect of conviction is an objective test based solely upon the
prosecutor’s assessment of the evidence and any information that is capable to
convince judges in innocence or in guilt of suspect, because court may only con-
vict if it is sure that the defendant is guilty. When deciding whether there is suffi-

'The Code for Crown Prosecutors: January 2013 [Electronic resource] // CPS. URL
http://www.cps.gov.uk/news/assets/uploads/files/code2013english.pdf (01.03.2015). P. 3.
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cient evidence to prosecute, prosecutors must consider whether the evidence can be
used and whether it is reliable. So The Code for Crown Prosecutors contains some
statements which every prosecutor should comply in this stage. Some of them are
«Is the evidence hearsay? If so, is the court likely to allow it to be presented under
any of the exceptions which permit such evidence to be given in court?; What ex-
planation has the suspect given?; Are there concerns over the accuracy, reliability
or credibility of the evidence of any witness?» and so on. Prosecutors should not
ignore evidences.

Accordingly, where there is sufficient evidence to justify a prosecution or to
offer an out-of-court disposal, prosecutors must go on to consider whether a prose-
cution is required in the public interest, second stage of the Full Code Test. In gen-
eral, prosecution will be required in the public interest more, if the more serious
the offence or the offender’s record of criminal behavior. Each case must be con-
sidered on its own facts and on its own merits. Prosecutors must decide the im-
portance of each public interest factor in the circumstances of each case and go on
to make an overall assessment. There are some common public interest factors
tending in favour of prosecution and some common public interest factors tending
against prosecution. In deciding whether a prosecution is required in the public in-
terest, prosecutors should take into account any views expressed by the victim re-
garding the impact that the offence has had.

Besides, the prosecutors choose charges for the defendant. Charge has to be
proportional to the made offence. Prosecutors should never go ahead with more
charges than are necessary just to encourage a defendant to plead guilty to a few.
In the same way, they should never go ahead with a more serious charge just to en-
courage a defendant to plead guilty to a less serious one. People should be able to
rely on decisions taken by the prosecution service.

Thus, the word combination « to be fair» in the Code for Crown Prosecutors
does not have such meaningful as in the Russian language. For us it means more
than an ethical category, while in Great Britain «to be fair» indicates both morality
and procedural conduct rules.

M. M. Komuccapos,

cmydenm 1 Kypca
HIOU (¢p) ATl PD

Applicability of the US Supreme Court Experience
in the Russian Federation

The US Supreme Court appeared in 1789 with the appearance of the first
Constitution and has been working for more than 200 years. This Court is one of
the oldest courts in the world together with the Supreme Courts of Canada (estab-
lished in1875), Australia (established in1903).
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The Supreme Court of USA consists of 8 justices and a Chief Justice. Many
people suppose that the best chief justice the country ever had is John Marshall
who served from 1801 to 1835. From this period of time the Supreme Court be-
came more respected and authorized because in 1803 Marshall and his justices dis-
posed the act of Congress which did not want James Madison (who was the secre-
tary of state under President Thomas Jefferson) to become the President of Ameri-
ca. In this case the Supreme Court went against the act of Congress that went
against the Constitution and Madison became the president. The Supreme Court
made a big amount of great decisions at present. Just because of the Supreme Court
decisions the segregation (the practice of separation between blacks and whites in
schools, colleges, hospitals and other public facilities), the court ruled that murders
as young as sixteen could be put to death also the court made more rights for the
people who are arrested.

The Court usually acts as an appellate instance, but it can be the court of the
first jurisdiction for some cases (for example, in cases dealt with diplomats and
disputes between two states)".

The competence of The Supreme Court consists of the most serious crimes,
disputes between two or more governments, between the government and the citi-
zens of another land, between the citizens of different communities. The Court de-
cides every case of great public importance in which economical, social and politi-
cal interests are involved.

The US Supreme Court has the rights to verify the acts of Congress and

President for accordance of the Constitution and also declare them to be deficient
of legal power (unconstitutional). The Court may block the draft laws.
The Supreme Court of the USA may control the constitutionality of executive
branch and legislative branch acts. The fact, that the Court combines the functions
of constitutional control and ordinary judicial credentials, make the Supreme Court
determine the government policy.

In fact the Congress can make a constitutional amendment to disallow the
constitutional doctrines of the Supreme Court, but the cumbersome ratification
procedure is the reason of that the Congress does it extremely rarely. The Court
must consider opposition of the Congress and the President and wide civil society
reaction in pronouncement of its decisions.

According to Article 7 “The Legislative Branch and Procuracy” of the Rus-
sian Constitution the justice system of the Russian Federation consists of two fed-
eral courts: the Constitutional Court and the Supreme Court.

! Constitution of the United States of America [Electronic resource] : on 17 September 1787 year. Access
from the reference and legal system «Consultanty.
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The Supreme Court of the Russian Federation has a long history. Its appear-
ance dates back to the 1711 when Peter the first instituted the Senate one of which
functions was the court of the main instance. In the period from 1711 t01917 the
Senate was the main Court in the Russian Empire. After the revolution of 1917 a
new government appeared and new government bodies appeared, for example
there was no main instance court until 1923 and the judicial system has a huge
number of different courts but without the scale of rank. And in 1923 the new body
appeared: the Supreme Court of the USSR which changed its title after the USSR
collapse in 1992. And now the Court, the successor of the USSR took the best tra-
ditions from the Soviet Union times and from the times of the Imperor’s Russia.

The Supreme Court of the Russian Federation executes the supervision for
the action of all inferior courts, examines the causes about the challenge of formal
or informal notes accepted by bodies of federal power, makes the deduction about
the corpus delicti availability in the President acts (the act is advanced by the State
Duma), makes the deduction about corpus delicti of the General Prosecutor or
against the Investigating Committee and other acts enshrined in Russian legisla-
tion®.

The Constitutional Court’s history is not so long. In 1924 after a new Consti-
tution adoption the Supreme Court of the USSR was delegated the power of consti-
tutional explanation®, but it did not have the rights of constitutional control. After
the adoption of the new Constitutions 1936, 1977 constitutional explanation func-
tions were abolished as one cannot find any constitutional functions in the Soviet
Constitution®. 1989 year is called by some scientists as the year of constitutional
control beginning when the new act “Constitutional Supervision” was adopted. A
new body made more than 40 acts, e.g. one cancelled the confidential acts adop-
tion, another allowed Moscow civilians to hold strikes, etc. In 1991 the Constitu-
tional Court of the Russian Federation was established, it has made a great work,
for more than 24 years the Court made more than 200 acts, about 30 cases of pro-
cedural criminal law were adjudged unconstitutional.

The knowing of Russian court system history maybe helpful to understand
all the scale of civil society formation problems in the Russian Federation, which
reform its legislative base ‘in the European way. For centuries Russia had institutes

>The Constitution of the Russian Federation [Electronic resource] : adopted 12 December. 1993 [as
amended. from 05 February 2014 year Ne 2-FKZ]. NPP «Garant-Service», 2001. URL :
http://www.constitution.ru/index.htm (03.03.2015).

® Constitution (Fundamental Law) of Russian Socialist Federative Soviet republics [Electronic resource] :
resolution of the X1l Congress of Soviets on 05 November1925 year. Access from the reference and legal
system «Consultanty.

“Constitution (Fundamental Law) of Russian Socialist Federative Soviet republics [Electronic resource] :
Extraordinary Resolution XVII Congress of Soviets on 21 January 1937 year. Access from the reference
and legal system «Consultanty.
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(for example the head of the country) which did not let the court system to develop
free, though it caused by some objective reasons, for example — big territory as
Russia is the biggest country in the world, and it can hardly be effectively ruled
without authoritative regime with less liberal democracy, also it possibly deals
with mentality of Russians who get into habit to go to the courts only in critical
situations, while Europeans and Americans appeal the courts practically in every
troublesome situation. It gives us thoughts that our people do not trust the courts or
are just afraid to be convicted unfairly. Some scientists suppose that court process
is very formal in Russia and this formalization restrains Russian court system de-
velopment.

A big amount of foreign scholars say that the most important thing in Amer-
ican court system is that it is fully independent from executive and legislative
branch. The Supreme Court of the USA which for all the period of its history was
making acts against the government made it a great authority, some people call the
Supreme Court the main branch of power which assigns the justice and protects the
nationals from wrong Congress acts and etc. The status of judges in American so-
ciety is so high that when the new judges of the Supreme Courts are appointed it
has a big social resonance, thus, former USA presidents were appointed the Su-
preme Court judges.

It is extremely important for the Russian modern society to form the inde-
pendent judicial power and the mentality of people to have been changed in respect
to the most important government institute. The Russian Federation has two Feder-
al Courts which have not had a long history and realize different functions; for the
long period of time these institutes were bounded — now if we need to form a
strong democratic society we need to try to take over the best experience of other
court systems including American one into our country. Many scholars say that
such measures as the new high school subject “Legal Behavior” or the books for
children about the courts (the American Supreme Court publishes the books in the
USA) may help growing generations to understand the importance of courts ’role
in society.

M. B. Kyponres,

cmyoenm 1 Kypca
UIOU (¢p) ATl PD

Parliamentary Monarchy: Long-range Government or Anachronism?

During the centuries monarchy had a great influence on developing states,
legislation, and also was the main government. Moreover, its role has not reduced
now. «In fact, seven of Western Europe’s sixteen democracies with populations of
a million or more are monarchies: Belgium, Denmark, the Netherlands, Norway,
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Spain, Sweden, and the United Kingdom. And of course, Japan is a monarchy»'. It
Is also very important that all of these countries are parliamentary monarchies, be-
cause it is the acceptable form of monarchy in the situation of modern civil society.
According to M. N. Marchenko, parliamentary monarchy is the type of constitu-
tional monarchy, when monarch formally and de facto is restrained in all spheres
of government realization. Legislative power belongs to Parliament, and the Exec-
utive to the government that is responsible for its activities before Parliament.

Parliament is known to have different functions and membership in different
countries. Parliament is an original legislative assembly of England, Scotland, or
Ireland and successively of Great Britain and the United Kingdom; legislatures in
some countries that were once British colonies are also known as Parliaments. The
British Parliament consists of the sovereign, the House of Lords, and the House of
Commons. Thus, «The United Kingdom is a constitutional monarchy and was the
birthplace of parliamentary democracy»’.

Officially, the supreme legislative body of the country is called Parliament
of the United Kingdom of Great Britain and Northern Ireland. The name of the
Parliament had changed with annexation or cede of new territories to the metropo-
lis.

1. There were two different lands England and Scotland, which had their
own parliaments from 1265 and 1326 respectively.

2. In 1707 England and Scotland united and this country became calling
Great Britain.

3. In 1801 Ireland joined to Great Britain, and it gave new name The United
Kingdom of Great Britain and Ireland.

4. In 1922 Ireland got independence from the UK and from 1927 the name
of this country is The United Kingdom of Great Britain and Northern Ireland.

The British Parliament originated in Middle Ages due to the conflict be-
tween king and nobility, before it there was centralize monarchy in England.
«First, King John’s assent to the Magna Carta in 1215 did not create popular de-
mocracy in Britain but rather acknowledged that the nobility had the right to resist
the monarch’s power»°. Subsequently, during The Second Barons’ war the first
England Parliament was appointed. «In its earliest days, Parliament was little more
than an informal gathering of representative knights. The seventeenth century was
a particularly important time in British political development. Parliament, increas-
ingly aware of its own power, clashed heatedly with a successful of monarchs who
either refused to acknowledge power sharing or wished to recapture lost monarchi-
al prerogatives»”.

! Cited by : Alfred Stepan, Juan J. Linz, Judi F. Minoves. Democratic Parliamentary Monarchies // Jour-
nal of Democracy Volume 25, Number 2 (April), 2014. P. 35.

2Cited by : Seymour Martin Lipset. Democracy in Europe and the Americas. Washington, DC : Congres-
sional Quarterly, 1998. P. 193.

*Ibid. P. 194.

*Ibid.
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What is the role of British parliament nowadays? «Parliament still retains its
two original functions. In the first place, it is still generally true to say that no pub-
lic money may be expanded without the sanction of Parliament. In the second
place, the most conspicuous of all Parliament’s functions is the work of legislation.

Beside these two functions, modern Parliaments have a third. They are in
theory, the “watch-dogs” of the nation, having the power and the duty of control-
ling the Government. This comes about as the result of the principle of “Responsi-
ble Government”»°.

The UK sovereign is the parliamentary democracy element. Legally, Parlia-
ment is two Houses with sovereign in it. The British monarch status is obviously
different comparing some others®:

The king (queen)

The Emperor of

The king (queen)

The king (queen)

of the UK Japan of Belgium of Spain

The order of suc- | Castilian Salic Swedish Castilian

cession

Approving of | The monarch ap- | The Emperor | The king does | To propose a

Prime Minister proves and re- | shall appoint the | not have the re- | candidate for
moves Prime | Prime  Minister | sponsibility President of the
minister and | as designated by Government and,

some other high
officials

the Diet

as the case may
be, appoint him
or her or remove
him or her from
office, as provid-
ed in the
Constitution

Having the pow-

The monarch can

The Emperor

The king sanc-

To sanction and

er of veto put a veto on acts | does not have the | tions and prom- | promulgate the
of the parliament | power of veto ulgates laws laws incumbents
(but  monarchs upon the king
has not been us-
ing this right
from 1707, when
queen Anne re-
jected The Scot-
tish Militia Bill)

Having the status | The monarch is | No No No

of the head of | the head of the (Pope) (Pope)

church

English Church

> Cited by : Philip S. James. Introduction to English Law. London : Butterworths, 1996. P. 33.

®The Constitution of the Empire of Japan [Electronic resource] // National Diet Library All Rights Re-
served, 2003-2004. URL : http://www.ndl.go.jp/constitution/e/etc/c02.html (10.03.2015) ; The Constitu-
tion of Belgium [Electronic resource] : coordinated text of 14 February 1994 y. // Belgium : Faculty of
Law University of Antwerp. URL : http://home.scarlet.be/dirkvanheule/compcons/
ConstitutionBelgium/ConstitutionBelgium.htm. (10.03.2015) ; The Constitution of Spain [Electronic re-
source] : passed by the Cortes Generales in plenary meetings of the congress of deputies and the senate
held on October 31, 1978 y. URL : http://www.congreso.es/portal/page/portal/Congreso/Congreso/
Hist_Normas/Norm/const_espa_texto_ingles_0.pdf (10.03.2015).
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Responsibility of | The monarch is | No No actions of the | The persons
the monarch not responsible King may take | countersigning
for the acts is- effect without the | the King's acts
sued on behalf of countersignature | shall be liable for
his name of a minister, | them
who, in doing so,
takes responsibil-
ity upon himself
Having the right | The monarch can | The  Emperor, | The King may | The king award

of awarding

award somebody
for his merits

with the advice
and approval of
the Cabinet, can
award honors

give military or-
ders within the
limits prescribed
by law

honors and dis-
tinctions in con-
formity with the
law

The right of pro-
claiming amnes-
ties

The monarch has
this right

Attestation of
general and spe-
cial amnesty,
commutation of
punishment, re-
prieve, and resto-
ration of rights

The King has the
right to annul or
to reduce sen-

tences pro-
nounced by
judges,  except

for that which is
stated relative to

ministers and
members of
Community and
Regional  gov-
ernments

To exercise the
right of clemency
in accordance
with the law,
which may not
authorize general
pardons

To sum up, the functions of a British monarch are rather similar to the func-
tions of European monarchs (Belgian and Spanish). They all have such rights as
proclaiming amnesties, awarding, approving of some high offices. Also the mon-
arch is the face, symbol of a nation and the head of a state. But the British monarch
has some special rights, which other European monarchs do not have. Only British
kings or queens have the statues of the head of the church. What is more, only Brit-
ish monarchs have the right to veto the bills, (although they do not use this right
for a long time), while, for instance, Emperor of Japan has no real powers.

In conclusion, this is not an exaggeration to say that parliamentary monarchy
may provide freedom and equality, be foundation for democracy and strong civil

society today.

. C. JIa3yk,

cmyodenmka 2 Kypca
HIOH (p) ATTI PO

To the Issue of Prosecutor’s Office in the USA and in England

Process of globalization is an essential part of our lives. Today we live in
global world with different styles of life. Our cultures have a lot of things in com-
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mon and we also have some visible inequalities. It is obvious that the prosecutor's
office isn’t an exception in this respect.

Before moving to the point we need to have a look back at the historical
background. For the first time the prosecutor's office was created in France in 1302
specifically as a body representing the interests of the monarch. The prosecutor
was the "eyes" of the king, by which he was able to control the operation of the en-
tire state.

According to researches there are few types of prosecutor’s office’:

1) the prosecutor's office is located in the Ministry of Justice (Belgium,
Germany, Denmark, Israel, the Netherlands, Poland, Romania, Syria, the United
States, France, Estonia, Japan, and others.);

2) the prosecutor's office is part of the judiciary and stored at the courts
(Azerbaijan, Bulgaria, Georgia, Spain, Italy, Indonesia, Colombia, Latvia);

3) the prosecutor's office is absent (the UK, India);

4) the prosecutor's office became an independent system and it is accounta-
ble to Parliament, or The president or to both of these bodies (Egypt, China, North
Korea, the CIS countries).

Though it does not seem to be prosecutor’s office in England. But in fact
there is a body exercising those duties. It consists of two institutes: Crown Prose-
cution Service and Attorney General for England and Wales®.

The position of Attorney General existed since at least 1243, when records
show a professional attorney was hired to represent the King's interests in court. In
1673 the Attorney General officially became the Crown's advisor and representa-
tive in legal matters, although still specialising in litigation rather than advice. The
beginning of the twentieth century saw a shift away from litigation and more to-
wards legal advice.

Today prosecutions are carried out by the Crown Prosecution Service and
most legal advice to government departments is provided by the Government Legal
Service, both under the supervision of the Attorney General.

Moving to the point it seems essential to compare English and American of-
fices using a table.

England The USA
Crown Prosecution Service® United States Department of
Justice®
Date of foundation 1986 1870
Main powers Provision of legal advice to Supervision of the rule of
the police and other investiga- | law and the activities of law
tive agencies during the course | enforcement agencies, crimi-
of criminal investigations, to | nal investigation

' Mukhamedganov A. B. Prosecutur’s Office in Foreign Countries : manual. Almaty : “Nur-press”, 2005.
284 p.

2Walker R. English Judicial System. M. : “Juridicheskaya Literatura”, 1980. 345 p.

$The Code for Crown Prosecutors. January 2013 [Electronic resource] // CPS. URL : http://www.cps.
gov.uk/news/assets/uploads/files/code2013english.pdf (02.03.2015).

*URL : http://www.justice.gov/ag/about-office-0 (02.03.2015).
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decide whether a suspect
should face criminal charges
following an investigation and
to conduct prosecutions both
in the magistrates' courts and
the Crown Court

Headed by

Director of Public Prosecu-
tions

United
General

States  Attorney

Appointed by

Appointed by  Attorney
General
He or she superintends

the Treasury Solicitor's De-
partment, the Serious Fraud
Office, and the Revenue and
Customs Prosecution Office.
The Attorney General also has
powers to bring "unduly leni-
ent" sentences and points of
law to the Court of Appeal,
supervise other prosecuting
bodies and advise individual
ministers facing legal action as
a result of their official ac-
tions, he or she may intervene
in litigation to represent the
interests of charity, or the pub-
lic interest in certain family
law cases

Appointed by the President
and confirmed by the Senate

Divisions

Thirteen CPS areas headed
by Chief Crown Prosecutor.

There are also some divi-
sions requires specific skills
and experience:

« Central Fraud Division

e Organised Crime Divi-
sion

« Special Crime and Coun-
ter Terrorism Division

o Welfare, Rural and
Health Division

Antitrust Division
Civil Division
Civil Rights Division
Criminal Division
Environment and Natu-
ral Resources Divi-
sion (ENRD)

e Justice Management Di-
vision (JMD)

e National Security Divi-
sion (NSD)

e Tax Division

e War Division (defunct).

Role in the government

Investigation of the serious
criminal cases and supervi-
sion.

US prosecutors involved in
crimes under federal law (trea-
son, terrorism, crime, border
crossing and US states, federal
property, bank robberies). Dis-
trict Attorneys — cases, pro-
vided by state law, which is
the majority of the crimes
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(about 90% of cases). Also the
prosecutor’s office supervise
the rule of law and the activi-
ties of law enforcement agen-
cies

To sum up this research we would like to provide some fundamental features
about those two offices.

It is worth to notice that there is a special-purpose body that is designed to
perform the functions of supervision and prosecution in England. In America oth-
erwise, the Department of Justice is headed by the Attorney General, in this point
he or she has extra duties including organization and coordination of various ser-
vices and agencies. In our point of view this circumstance significantly reduces the
efficiency of the “prosecutinal” operation.

A. M. JIro0aBuHA,

cmyoenmxka 1 Kypca
CII6 FOU (¢p) A I'TI PD

A Problem of Low Level of Political Culture among Citizens in Russia
as a Problem in Becoming of Civil Society

The concept of "Civil society" means a certain state of the society which
gives rise to the necessary conditions for observance of the rights and freedoms,
development of civil self-dependence and political activity, real participation of
citizens in politics. The modern civil society is a result of the long historical devel-
opment. The formation of civil society was and is going on alongside with forming
of the law-governed state. Civil society and law-governed state, by co-operating
inter se, form the sphere of public politics.

Civil society is a society of equal opportunities, based on principles of social
justice and social solidarity of the strong and the weak. It means that the major
condition of existence of free society in Russia lies not only in emancipation of
private initiative but also in a developed system of social support™.

In opinion of the Russian scholar S. Peregudov development of civil society
in Russia depends on two players: "the state and business, that in fact, given Rus-
sian specifics, predetermine both the ways of development of civil society, and the
models of its political involvement".

Free society can only be built within the framework of the stable political
system that eliminates the very possibility of any arbitrariness and implies the ac-
tive role of the state in creation of economic order having for an object welfare for
all. Market is a not an end in itself but rather a means of achievement of freedom
and sufficiency for all citizens of Russia. The task of the state is to orient the free
market towards achieving the social targets but not to force it to doing so.

! Epshtein E. E. // Political culture of Russia: Traditions and modern times.2007.
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This paper is going to consider in more detail the problem of low level of
political culture of people in our country?.

The prime minister of the Russian Federation Dmitry Medvedev believes
that the level of political culture in Russia is very low, which, in his opinion, mani-
fests itself especially in social networks.

This statement was made by the head of government when delivering a lec-
ture within the framework of the project “Civil University™”.

As commonly recognized, a political culture of modern Russia is the phe-
nomenon that is difficult and disputable. There are different, often quite opposite,
mutually exclusive political subcultures existing in society classes, social strata and
groups. Fight is going on between the differently directed political tendencies (de-
mocracy-authoritarianism, centralization-regionalization, globalization-
isolationism), clash takes place between radical-liberal, national-patriotic and
communist subcultures. Political notions, views and believes that existed for many
decades now are changing. There comes revision, revaluation of previous political
values, often coming to denial of the real achievements. Quite often, especially in
the years of the so-called "perestroika", all soviet history is portrayed as over-
whelming domination of totalitarianism. Terror, violence, backwardness, lie — all
these are attributed to the soviet society. Under the guise of criticism of totalitari-
anism the whole of the history of our country is blackened and heaped with dirt,
wild anticommunism is propagated. Those who disagree are labeled people of se-
cond-rate quality — «reactionaries», «conservatives», «communist-nationalist,
«enemiesy.

As a result of all above-mentioned, this hyperantitotalitarianism brought to
radicalism (of both right and left types) which gave rise to all deepening split in the
society and bloody conflicts. One of the signs of such split resulting from existence
of divergent political subcultures is manifestation of extremism, separatism, falsely
understood sovereignty, political nihilism, hostile attitude toward state authorities
that present a considerable danger for normal functioning and development of the
Russian society.

We have to agree with M. V. Prokopov who argues that the level of political
culture in Russian society and its constituent social groups is rather low. As also
low is the culture of making political decisions, exercise of the functions of state
power, resolution of arising political conflicts®.

The culture of managerial relations, ability of both the managing and the
managed to readily respond to the changes in economic, social, political and spir-
itual life also needs improvement.

“Vorontsova L. M. Religion and politics in the modern mass consciousness // Religion and politics in
post-communist Russia. Moscow: edition of the Institute of Philosophy of the Russian Academy of Sci-
ences, 1994. P. 47-48.

¥Zharov S. N. Civilization and culture in historical fortunes of the West and Russia / VGU Bulletin. se-
ries 1, humanities. 1999. Ne 1. P. 58-59.

*Ibid.
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The political culture of interrelations between parties, organizations and po-
litical movements requires development. Given the present state of political culture
in Russian society all statements about forming civil society and law-governed
state cannot be put into practice”.

Emergence of the said negative phenomena, so characteristic of the political
culture of modern Russian society, is accounted for by many reasons. One of them
Is activity of quite a number of mass media, especially television and radio. By
raining down on citizens a stream of low-grade TV broadcasts patterned after the
worst western standards, erotic and at times pornographic films, promoting vio-
lence, individualism, bestial lifestyle, showing and savouring the hooligan tricks of
some political figures, quite often substituting normal way of speaking by filthy
and obscene language, they destroy traditions and values of Russian society that
were developing during many centuries of its history, thereby generating lack of
political culture, giving rise to ignorance which, in its turn, results in an aggres-
siveness, contempt against the authotities etc®.

In the process of modernisation of political culture in the modern Russian
society the issue of political dimensions of its values and preferences is of great
significance. What values should constitute the basis of the Russian political cul-
ture — adopted or national ones? Every nation has the right to suggest its own ideals
of the political system and believe they are the most suitable. Our recent experi-
ence as well as the experience of some other countries seeking the way of political
modernisation shows that adoption of the best world standards is never effective
unless it takes into account the national specifics of the political culture. The result
is the rejection of the borrowed models leading to degradation of such concepts as
democracy, progress, etc’.

It did not come by chance that, as shown by the public opinion poll conduct-
ed by VTSIOM in the first half of the 90s, the rate of those agreeing that principles
of the western-style democracy didn’t fit Russia accounted for 48% while the rate
of respondents with the opposite view was only 27%. In the view of the authors of
the survey, this doesn’t mean ephemeral feeling but rather a deeper set which is
traditional by its origin.

And this tradition came into being long before the Soviet period in the histo-
ry of Russia and is a substantial part of intrinsic features of the Russian political
culture. It is worth noting that political culture of Russia has preserved numerous
underlying trends although the form of their ideological expression became sub-
stantially different. In particular, the people’s orientation in new Russia to one-man
power, regardless who is a leader - the tsar, the secretary general or the president
remained the same. As well as the attitude of ordinary people towards the state that
in public opinion occupies the special place in their life.

®Epshtein E. E. Political culture of Russia: Traditions and modern times. 2007.

®Prokopov M. V. Political Science : ccourse of lectures : Ttextbook manual. 2nd ed. M., 2000.

7 - - -y . - - - - -y -
Vorontsova L. M. Religion and politics in the modern mass consciousness // Religion and politics in

post-communist Russia. M. : Edition of the Institute of Philosophy of the Russian Academy of Sciences,
1994. P. 47-48.
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People expect from the state which is associated with power that it will give
them care, concernment in their life, protection and even love. This together with
other manifestations of paternalistic psychology present an important part of the
Russian culture.

It shows that in the process of modernisation of political culture the principle
of continuity and existing traditions must not be ignored. In addition, the political
culture is influenced by the historical experience, the scale of the country, succes-
sion of generations, ethnic and religious relations.

As a matter of fact, systematic formation of new political culture began with
the adoption of the Constitution of the Russian Federation, December 12, 1993.
This process is difficult and painful connected with breaking stereotypes, develop-
ing new values, all this being on the background of socio-economic, spiritual and
moral crisis®.

The low level of political culture is accounted for not only by ideological
factors but also by the lack of experience of the democratic involvement in gov-
ernment and political decision making since many institutions of civil society are
under formation.

Today, like many years ago, the political culture of Russia is of antinomic
nature as there is an antithesis for each of its basic elements (etatism and anar-
chism, fear of state power and violation of laws, loyalty to the state and extreme
radicalism). It is intrinsically contradictory, for along with the reserved values of
communal collectivism and group justice there are laid down rules which encour-
age development of individual creativeness, entrepreneurial initiative and activity.

The Russian political culture is characterized by an orientation of considera-
ble part of the population on personality of politicians, short-lived campaign ap-
proach to the solution of political problems, inclination to the unauthorized forms
of political protest’.

Events of the last years, in particular becoming of the legal system, devel-
opment of federalism, perfection of lawmaking process, looking for compromise
between legislative and executive branches of power, functioning of the multi-
party system and other positive elements, allow to make the optimistic prognosis of
development of political culture in Russia. It should be noted that among the most
important directions there must be successive consolidation of individual and pub-
lic spiritual freedom, creation of the real instruments for the demonstration of civil
political activity of people, of their involvement in state government and control
over its functioning.

8 Zharov S. N. Civilization and culture in historical fortunes of the West and Russia // VGU Bulletin. se-
ries 1, humanities. 1999. Ne 1. P. 58-59.
% Epshtein E. E. Political culture of Russia: Traditions and modern times. 2007.
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C. A. HoBo:xuJj10Ba,

cmyoenmka 1 Kypca
CIIo IOU (¢p) A T'TI PD

Should a Public Procurator Speak Foreign Language?

As long as a century ago one could say that second language skills were not
more than a person’s fancy just to demonstrate being in the Social Register. But
nowadays these reasons are no more working. In our days of overall globalization,
when the Internet allows us to communicate with the whole world only with the
help of button, when policy, economy and even culture is getting common world-
wide, knowledge of foreign language is really demand of our time. However, there
is popular belief that it is not necessary, it is unpatriotic and you will never use it in
practice. Unfortunately, a great many lawyers, in particular public procurators, do
think so. In this paper I try to find out if the future public procurator really needs to
speak foreign language and why it is necessary.

Before writing this paper | had conducted an opinion poll among the first
year students. 50 persons were interviewed (1 vote accounts for 2%), they were
given a special questionnaire form which contained only two questions:

1. Are the foreign language skills necessary or is it just fancy?

2. Does the public procurator need to speak foreign language?

First of all, procurator’s work sometimes involves duty trips abroad, cooper-
ation with foreign prosecution services. Good knowledge of foreign languages (es-
pecially English or German) will help you not to spend your time and money for
translations and interpreters and work in private (without a third party).

Second, a prosecutor is a lawyer, an expert in law. In order to improve the
knowledge, to modernize it one should participate in international conferences,
seminars and workshops as well as to read and to study the works by foreign high
level lawyers. You should have a good command of foreign language to feel com-
fortable in the international academic community.

Third, it is foreign language that develops your memory and trains your in-
tellect. Acuity of mind and exact memory is a part and parcel of public procurator's
image.

The fourth point is the general level of culture and education. Learning for-
eign language widens one’s worldview.

And the last but not the least, learning foreign language allows the person to
increase the vocabulary and to improve oratory skills that are extremely helpful for
the public procurator when upholding prosecution in court or dealing with mem-
bers of public.

| guess that learning a foreign language is absolutely necessary element in
future procurator's education. Not only gives it useful knowledge which can be
used in legal practice but also increases general level of mentality and intellect,
improves the memory, all these features of character being in no small measure
important in the procurator's work. | believe it is worth bringing this conclusion to
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the notice of the people who are going to become official representatives of the
state power in the near future to come.

E.T. Occa,

cmydenm 1 kypca
HIOU (p) ATTI PO

Precedent Today in Common Law Jurisdictions

Adjudicate disputesis well known to be the main function of the judge or ar-
bitrator. He rarely rules ex aequo et bono, and most often decides on the basis of
the applicable law. For example, in the common law world courts are free to depart
from interpretations and legal pronouncement made by other courts and by them-
selves in earlier cases. According to stare decisis they follow precedents.

Stare decisis is Latin for “stand by things decided”. In the early eighteenth
century, stare decisis began gaining reliance as an important legal principle in Eng-
land. William Blackstone contributed to the growing legitimacy of stare decisis
writing in his commentaries: “It is an established rule to abide by former prece-
dents, where the same points come again in litigation®”.

Early English stare decisis theory, particularly Blackstone’s commentaries,
heavily influenced the Framers of the U.S. Constitution. Even a cursory examina-
tion of primary and secondary sources, however, shows significant disagreement
among early scholars and the Framers on the optimal strength of stare decisis. So,
divergence in stare decisis policy among the Framers ultimately led to the incon-
sistent application of the doctrine that the judiciary continues to struggle with to-
day. Although scholars debate whether stare decisis is constitutionally required,
almost all scholars admit that the Framers at least recognized the importance of
precedent.

A judicial precedent is considered to be an intellectual Gordian knot of
common law legal theory and doctrine. There are two forms of precedent: vertical
stare decisis horizontal stare decisis.

Vertical stare decisis requires lower courts to follow the precedents of high-
er courts when faced with indistinguishable facts. For example, after the Supreme
Court’s decision in Roe v. Wade, all federal and state courts had to recognize a
woman’s fundamental right to an abortion during the first trimester of pregnancy
without state interference despite any strong moral, philosophical, or legal disa-
greements judges may have had with the decision®. On the other hand, horizontal
stare decisis involves a court to follow its own precedent. The Supreme Court has

L Cit. Of The Use of Precedent by Internstional Judges and Arbitors / G. Guillame // Journal of interna-
tional Disputes Settlement. 2011. No. 1. Vol 2. P. 5-23.

2Cit. Of Stopping The Penduum: Why Stare Decisis Should Constrain The Court from Further Modifica-
tion of The Search Incident to Arrest Exception / L. David. Berland : University of Illinois Law Review,
2011. P. 695-740, 697.

¥See generally Roe v. Wade, 410 U.S. 113 (1973) (holding that the fundamental right of privacy includes
the right of women to seek an abortion for any reason until the second trimester).
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always viewed horizontal stare decisis as a non-mandatory judicial policy. For ex-
ample, in Planned Parenthood of Southeastern Pennsylvania v. Casey, the Court
chosile not to overturn Roe v. Wade despite its conflicted feelings about the deci-
sion”.

Horizontal stare decisis is not applied with equal vigor in all cases. The Su-
preme Court is particularly hesitant to overturn statutory and common law prece-
dents but more willing to reexamine constitutional precedents. A common explana-
tion for this difference is the assumption that in constitutional cases ‘“‘correction
through legislative action is practically impossible®”. Nevertheless, even in consti-
tutional cases, the Court must have “special justification” to cancel a past prece-
dent.

A precedent today is to meet certain standards. Before 2005 The Supreme
Court of the USA when Sir Rehnquist was the head of the Court consistently
looked at four factors to determine the applicability of stare decisis: reliance,
workability, changed circumstances, and inconsistency with developments of the
law. None of the factors were dispositive, and different Justices suspended the im-
portance of each factor differently.

The reliance factor considers society’s general dependence on stable un-
changing laws and the need for stability in specific contexts such as contracts or
law enforcement®. The Court is cognizant that overturning precedent will result in
social costs. Reliance remains a controversial factor, but it is considered to be a de-
cisive rationale for applying stare decisis in some cases.

The workability factor considers the ability of lower courts to apply the
holding of a previous decision. An unworkable rule causes “inherent confusion” or
“poses a direct obstacle to the realization of important objectives embodied in oth-
er laws.” For example, in Swift & Co. v. Wickham, the Court overruled a decision
that created a standard “for allocating litigation between district courts of one and
three judges” under 28 U.S.C. § 22817, The Court found the standard to be un-
workable as an everyday test in practice because the “proper forum” could not be
determined until each case was adjudicated on its merits. Thus, the test significant-
ly delayed the litigation process instead of expediting it.

The changed circumstances factor considers “whether facts have so changed,
or come to be seen so differently, as to have robbed the old rule of significant ap-
plication or justification.®”. This necessitates are not only closely comparing the
factual context of the prior decision to the factual context of present day, but they
are also considering Americans’ perception of these factual changes. When cir-
cumstances have not significantly changed, the Court is more likely to employ
stare decisis to uphold prior decisions.

*See Casey, 505 U.S. at 853.

> Cit. Of Stopping The Penduum: Why Stare Decisis Should Constrain The Court from Further Modifica-
tion of The Search Incident to Arrest Exception / L. David. Berland : University of Illinois Law Review,
2011. P. 695-740.

® Ibid. P. 702.

" Ibid.

% Ibid.

293



Lanquage and Law. dA3blk U npaBo

The inconsistency with new developments in the law factor considers
whether the legal underpinnings of prior decisions have eroded. The Court at-
tempts to discern if the prior decision is “irreconcilable with competing legal doc-
trines or policies™. Historically, the Court looked only at its own decisions, but a
plurality of the Court was willing to reflect on decisions of the lower courts, and
Congress as well, in Hubbard v. United States™. Similar to the changed circum-
stances factor, the Court is more likely to employ stare decisis when the prior deci-
sion remains consistent with developments in the law.

B. U. PyoOuc,

cmydenmka 2 Kypca
CIlo IOU (¢p) ATl PD

Why is Russia Facing Problems on its Way to the Real Civil Society?

Nowadays our state is at an important stage of its development — the stage of
transition to the law-governed state, which is closely associated with forming the
developed civil society. For more than seventy years Russia remained a state with
totalitarian political regime: The Marxist theory of socialism was the only ideology
admitted, the state leaned on its apparatus of coercion and didn't tolerate the dissent
so that the individual was under total control from the government. After the col-
lapse of the USSR in 1991, there arose a need for adopting a new Constitution
which was based on the idea of equality of all citizens and the concept of free per-
sonality, whose rights and freedoms would be guaranteed and strictly protected by
law. In other words, the new Constitution was aimed at creation of the developed
and fair civil society in Russia. So, what is civil society and why is it so important
for us?

The doctrine of «civil society» means the status of the society which implies
a relative independence of citizens as based on the following democratic princi-
ples: equality, protection of the citizens’ rights and freedoms, the political plural-
ism, the freedom of speech and many others. Civil society creates conditions for
free development of the personality and real participation of citizens in policy. The
said democratic principles are found in the Constitution of the Russian Federation
of 1993. But why is Russia still only on its way to formation of civil society, after
22 years from adoption of the fundamental law of our state? And why do many ac-
ademics argue that the present state system of Russia is still far from being equal,
free and fair?

° Cit. Of Stopping The Penduum: Why Stare Decisis Should Constrain The Court from Further Modifica-
tion of The Search Incident to Arrest Exception / L. David. Berland : University of Illinois Law Review,
2011. P. 702.
" bid. P. 703.
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In my opinion, there are two reasons for that: in the first place, it’s that part
of the federal legislation that contradicts the Constitution and in the second place
it’s the lack of due control over enforcement of laws. As an example of the first
above-mentioned reason it may be worth taking articles 23 and the 24 of the Con-
stitution of the Russian Federation. Under Article 23, the constitutional right to
privacy of correspondence is guaranteed to all citizens, and the restriction on this
right shall not be imposed by other than court decision. Article 24 of the same doc-
ument establishes a ban on collecting and use of information on private life of a
person without his or her consent. However, the Government Decree Ne 734 of Ju-
ly 31, 2014 has entitled the intelligence service to obtain various information on
computer users and their activity on the websites, in administrative arbitrariness:
the enactments are often characterized by vague definitions of rules of law. Such
rules are treated at discretion of the law enforcement officials.

The law-governed state and the civil society are possible only when the laws
are observed by the authorities themselves. To my mind, it is necessary to eradicate
an arbitrariness, to repeal the unconstitutional laws and to provide control over ob-
servance of those in compliance with the Constitution of the Russian Federation. It
is only under these conditions that a civil society can be built. What the variety of
our laws really needs is their efficient enforcement in practice. It is the matter of
practical application that must be considered as the most important point on the
agenda. Civil society is one of the highest phases in historical evolution of human
society and whether it can be achieved will depend entirely on ourselves.

A. C. Tanxapos,

cmyoeum 1 Kypca
HIOU (p) ATTI PD

PeueBbie POCYETHI FOCYAAPCTBEHHOT0 O0BHHUTEJIA: JIOKHBIA agoc

VYyactBys B CyneOHOM mMpoliecce, rocyaapCTBEHHBIH OOBHHUTEINb, YTOOBI
yOenuTh Cyl U IPYrMX YYacTHHUKOB Ipoliecca B JOCTOBEPHOCTH BEpCHUU OOBHHE-
HUS, 4aCTO B CBOEHM pedM HCIMONb3YIOT Pa3MyHbIE CPEICTBA BHIPA3UTEIHHOCTH,
OJTHUM M3 KOTOPBIX sIBiIsieTCA nagoc.

[Tagpoc — B 001IEYyNOTPEOUTENHHOM CMBICIE CIIOBA — ATO MPHUIOIHATOE,
BOCTOP)KEHHOE COCTOSIHHE YeJloBeueckoro Jlyxa B MOMEHTHI OOpalieHus ¢ BBICO-
KUMH ¥ 3HAYHTEIBHBIMU IIPEAMETAMH, «ITO CTPACTHOE BOOJIYILICBICHHE» . Bita-
rogaps nadocy oparop (HopMHUpYET 3MOLUHU y CIylIaTeliel, HalpaBiCHHbIE Ha
JOCTHKEHHELIeNIeH opaTopa, MPUHATHE HYXKHBIX €My PEHIeHUH U BBITOJIHEHUIO

' Cm.: HoBas (umocodcekast sHImKmoneaus : B 4x 1. / o pea. B. C. Crénuua. M. : Mbicis.. 2001,
2 ToNKOBBIil CIOBaph PYCCKOro si3bika : B 4x T. / mox pex. JI. H. Vmakosa. M. : Toc. un-t «CoB. 3H-
uukiy ; O3 ; T'oc. u3a-Bo HHOCTP. U Hail. ¢iioB, 1935-1940.
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MpeJIOKEHHBIX JeicTBHUi. ['ocyaapcTBeHHbIE OOBUHUTENN HEPEAKO HCIIOIb3YIOT
naOoCHbIE BBICKA3bIBAHUA, IPU 3TOM HE BCErjaa 3TOT MPUEM OKa3blBaeTcs yJad-
HBIM, YMECTHBIM U JICHCTBEHHBIM, T. €. YCIEUIHBIM, PE3YJIbTATUBHBIM.

OOpaTumcs K IpUMeEpPy PUTOPUUYECKH YMEJIOTO UCIIOb30BaHus nagoca, T. €.
TaKOTO MCIIOJIB30BAHMSA, KOT/A ayAUTOPHs HAYMHAET BEPUTH OpPaTOPy M TOTOBA
pa3eIuThb €ro TOUKY 3pEHHUS.

CyTb gena, Mo KOTOPOMY TOCOOBHHHTENb BBICTYIIAET B MPEHUSX: JABOE MO/I-
CYIUMBIX II0 IPEIBAPUTEILHOMY CTOBOPY COBEpIIMIM yOuiicTBO. I'ocynapcTBen-
HbIi OOBUHUTEIb, U3JI0KUB (adyily Jena, oOpauaeT BHUMaHUE IPUCYTCTBYIOLIUX
Ha NOTEPIEBLIYIO, MOXKWIYIO KEHIIUHY, CECTPY OIHOM U3 yOUTHIX. «Tex, KTo emé
COMHEBAETCH, S MPOILY IMOCMOTPETh HA MOTEPIEBIIYIO: UMEHHO €€ JIMIIUIN CECT-
Bl M TIEMSIHHHIIBI OACYAMMBIC, OHA TIPHILIA CIO/A 33 CIPABETHBOCTBION . Ho-
CUTEJIEM MAaTeTUKH Oy/eT B JAHHOM KOHTEKCTE CJIOBO «CHPAaBEIJIMBOCTHY», YIOT-
pebnénHoe BO (hpa3e «IpuIlia 3a CIpaBeAIUBOCTbIO». OJHAKO BHUMATEIbHBIN U
KPUTHYECKU HACTPOCHHBIM CIyLIATENIb MOXKET HE MOBEPUTH B TOYHOCTH JAHHOTO
BBIP@XEHUSI U UCKPEHHOCTh opaTtopa. Beicokasi cTuincTuka, nadocHble BbIpaxke-
HUS ONACHBI T€M, YTO, Oy/ly4H CTaHIAPTHBIMH, OHU JIETKO YTPAUMBAIOT CMBICI, U
BO3HHMKAET TaK HAa3bIBAEMbI «roJbIi» nadoc, KOTOPOro I YCIEIIHOW peuu He-
nocraTouHo. He HamonHeHHBI copepxkaHueM, 0e3 00OCHOBAaHUA M JJOKA3aTelbCT-
Ba, OH OyJIeT MyCThIM, 32 HUM HUYETo He OyAeT cTosTh. OpaTop Aanee B cBOeH pe-
YU MACTEPCKU pEeILIaeT 3Ty 3aJayy, JOKa3blBas, YTO ITO HE IyCThIE CTaHAAPTHBIC
CJIOBA, 32 HUMH CTOST pEAJIbHBIE IEUCTBUS, MBICIIU, YyYBCTBA.

«"ocnuTaIM3UPOBAHHAS B PECITYOIMKAHCKYIO OOJBHUILY, OHA MIPUIILIIA aXKe
IIOCJIE TOTO KaK yCJIBIIIAJIa CaMble HEJIECTHBIE CJIOBA B CBOM aJpec, OHA IIEPEHECIIA
BCE, HE 3asBUJIa HUKAKUX UCKOBBIX TPEOOBAHUHN K MOJCYAUMBIM, @ TOIBKO KAET OT
BAC CIIPABETMBOTO perieHus ». Kak BUINM, BO BTOPOH 4acTH KOHTEKCTA rOCO0-
BUHUTENb IPUBOAUT TAKUE apTyMEHTHI, KOTOPBIE IMOKAa3bIBAIOT, YTO MOTEPIIEBLIAS
JNEHUCTBUTEIBHO IPUIILIA TOJIBKO 3a CIPABEMIUBOCTBIO. IMEHHO B 3TOT MOMEHT Y
ciaymarenen (MpUCSHKHBIX) BOBHUKAET IOBEPUE K OpaTOpy, OHU BHYTPEHHE COTJIa-
HIAKOTCS C HUM.

PeueBbie cpencTBa, pUTOPUYECKHE NPHUEMBI CIYKAT TPAMOTHOMY OpaTopy
TEM CPEACTBOM, C MOMOUIBI0 KOTOPOro OH (YOPMUPYET y BCEX YUYACTHUKOB YIo-
JIOBHOT'O CYAONPOM3BOJCTBA HYKHYIO €My KapTHHY Hpoucxoaamero.OH CTpeMUT-
cs1 yOeaUTh Cy M CTOPOHBI MpoLiecca B TOM, UTO COBEPILUI JAHHOE MPECTYTIICHUE
HaXOJSALIUICS HA CKaMb€ MOJCYAUMBIX TPaXXIaHUH U €My HEOOXOIMMO Ha3HAYUTh
npeiaraeMoe IpoKypopoM Hakazanue. /st aToro opatopy HE0OX0AUMO HOCTPO-
UTh TPaAMOTHYIO, BBIPA3UTENbHYIO, 3P(EKTHYIO0, a IJIaBHOE, YOSIUTEIbHYIO peyb,
0COOEHHO 3TO Ba)XXKHO, €CITU B MPOIIECCE YUaCTBYIOT MPUCSKHBIE 3aCEIaTEIH.

¥ Cm.: PsiGoBa JI. T. TTy6umdnas peds TOCyIapCTBEHHOTo 00BHHATENS B cyae. Upkytck, 2013. C. 72.
*Cwm.: Psbosa JI. T. Vkas. cou. C. 72.
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B npouecce noAroToBKM ¥ B MOMEHT IPOU3HECEHHS PEYH IOCYAapCTBEHHBIN
OOBHHHTEIb AOJKEH U30erarh JIOKHOTO madoca, To ecTh nadoca, 0ObEKTUBHO HE
COOTBETCTBYIOILIETO MIPEAMETY pedH, MpeyBeInYeHHOro uian HeymectHoro.lladoc
MIPEBPAILIAETCS B JOKHBIA IO HECKOJIBKUM MpuuuHaM. OCHOBHOM MPUYUHOM SIBIISI-
€TCsl HapylUIEHUE MPEIMETHOW WM MOHSITUHHON TOYHOCTH peud. Ecnu cyneOHbIit
OpaTop IJIOXO MPEACTABISIET ce0e MPEAMET PEUH WJIM HE HUCIBITHIBAET COOTBETCT-
BYIOIIMX YYBCTB, HE BJIAJIEET CBOMMH 3MOLMOHAIBHBIMU PECYpCaMU, TO KaK CJIE]I-
CTBHE B €0 PEUYX MOTYT BO3HUKATh HEUCKPEHHUE IO TOHY U HE COOTBETCTBYIOIINE
no cytu 3asBieHus. Hampumep, npeyBeiandeHre OOLIECTBEHHON OMacHOCTH CO-
BEPILIEHHOTO JICSTHUSI.

O noxxHOM madoce CBUAECTENBCTBYET BBICOKAs] KOHLEHTpALUsl CTUIUCTUYE-
CKH BBICOKHUX, ITATETUYECKUX CJIOB, TAKUX KAaK «TOCYIAPCTBO, BEPXOBEHCTBO 3aKO-
Ha, HemompaBuMbI ymep0O, Poauna, Poccuiickas ®denepanus, MpaBUTEIbCTBO,
HPaBCTBEHHBIE YCTOU, MOPaJjb, CIPABEIIIMBOCTh, YECTH» U IIP.

B cneayromux npuMepax MOXKHO BUJIETH,UTO peUYeBasi HETOYHOCTb, IIPEyBeE-
JMYEHUs, HeoNpaBAaHHOe o0mine nadoCHBIX CJIOB CO3JAIOTPEUYEBOM MOPTPET ro-
CYJapCTBEHHOT'O OOBUHUTEIS C HEIOCTATOYHO Pa3BUTON peUEBOM KYJIbTYPOUA:

[IpuBeném mpumep. CyThb J1e1a, 1O KOTOPOMY TOCOOBHUHUTEND BBICTYIIAET B
IIPEHUAX: OTELl, PYKOBOJUTENb NPEANPUATHS, IIEPENal B CUET MOTAMIEHUS 3a70J1-
KEHHOCTHU IO 3apa0OTaHHOW IJIaT€ CBOEMY ChIHY, COTPYIHMKY MPEANPHUATHS, aB-
TOMOOWIIb, YUCTSAIIMICS Ha OanaHce JaHHOTO mpeanpusaTus. CTpeMsach oxapakTe-
pHU30BaTh OOIIECTBEHHYIO OMACHOCTH AESHUs, TOCOOBUHUTEIb MPOU3HOCUT Clie-
nytoniee: «TpyaHO MEpPEeoLeHUTh Ty ONACHOCTb, KOTOPYIO MPEACTABISIET COOOM
KOppYINuUus JUisl TOCYIapcTBa, OOLIECTBA U KaXKJIOTO0 KOHKPETHOTO YeJIOBEKa B OT-
nenbHOCTH. B cTpane, mopaxEHHOW KOppyHIUeH, pe3Ko CHMxaeTcs 3(pQeKTuB-
HOCTb SKOHOMMKH, YCUJIMBAETCS HUILETA U COLUAIIBHOE HEPABEHCTBO, PACILIHUPSECT-
Csl IPONacTh MEXy 0OIIECTBOM U BJIACTbIO, MMOJMTHKA MpeBpallaercs B chepy ne-
Jeka HallMOHAJILHOTO OOraTrcTBa, pas3iararoTcs HPaBCTBEHHbIE YCTOM OOIIECTBa,
HAHOCHUTCSI HEMONPAaBUMBIN yIiiepO MPECTHKY CTPaHbl HA MEXKIyHAPOIHOM YpOB-
He.Koppynuus BEIXOJUT 332 paMKH HallMOHANbHBIX TpaHull. Koppynuus yrpoxaer
BEPXOBEHCTBY 3aKOHA, JEMOKpPATUHU W NpaBaM YEJIOBEKA, MOAPBHIBAET MOPAIBHBIC
ycTou OOIIEeCTBa, AOBEpPHE K BJIACTH, MPUHIUIBI TOCYAAPCTBEHHOTO YIIPaBJICHUS,
PaBEHCTBA U COLMAIBHOW CIPABEJIMBOCTH, MPEMATCTBYET KOHKYPEHIMH, 3aTPY -
HSIET dKOHOMHYEecKoe pa3zButue. Koppymius BHOBb U BHOBB, KaK 3J0BeUInil (e-
HUKC, BCTA€T HA MYTHU Pa3BUTHsI MUPOBOTO COOOIIECTBA, CTPaH, HAPOAOB, 3aKOHO-
JaTenei, MpaBUTENbCTB, MPABOOXPAHUTENIbHBIX OPraHOB M HAYYHBIX YUYpexje-
HUID) .

AHaAJOTHYHBIA MpUMeEp MO APYroMy JAeny: MOJACyIuMasi, TJlaBBpad OOJbHU-
1[bl, IPEBBICHJIA JOHKHOCTHBIE IOJHOMOYMS, OIUIATUB JEATENBHOCTh 3HAKOMBIX
Bpauel JIpYrux y4upekIeHH U3 CpeacTB OOJIbHHUIIBI, BbIIaBas MX 3a MEPCOHAI

Pabosa JI. . Vkas. cou. C. 111.
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CBOH OOJBHUIILI, MPUYEM TIONIJIA OHA HA ATO M3-3a HEJAOCTAaTKa CBOMX Kanpos. M3
pedr TOCOOBUHUTEINS: «... IEUCTBUS MOACYAMMON KBAIU(PUIIMPOBAHBI KaK COBEP-
HIEHUE JCHUCTBUM, SIBHO BBIXOMSIIMX 3a MpPENebl €€ MOJHOMOYUN U MOBJIEKIINX
CYILLIECTBEHHOE HAPYUIECHUE MPAaB U 3aKOHHBIX UHTEPECOB I'PAXKIAH, OPraHU3ALUM,
OXpaHSIEMBIX 3aKOHOM MHTEpPECOB oOiecTBa U rocyaapctBa. CerogHsiiHee Je10
HAIJAIHO MOKA3bIBAET, YTO MPOUCXOAUT, KOTJA JIFOAU HEYMEJO MOJIb3YIOTCS Ipe-
JIOCTaBJIEHHOW UM BiacThio. CTpaaroT BCe: TOCYJapCTBO, OOIIECTBO, TpaKaaHe
Poccuiickon denepanuu, cama BiIacTb, CTPEMUTEIBHO TEPSISL CBOM aBTOPUTET, J1a U
caM IpeACTaBUTENIb TaKoW BiacTH. ClenoBaTENbHO, MOXHO CHIEJIaTh BBIBOJI, YTO
neucteusamMu EBceeBor b. I'. mpuunHEH Bpen camoMy rocynapctsy — Poccurickoun
CDeJ:[epauHH»G.

AHanu3 NpUBEAEHHBIX KOHTEKCTOB IMOKA3bIBAET, YTO HEYMEJBIE OPaTOpPHI B
CTPEMJICHUU TIPUNOAHATHCS HaJl OOBIJICHHOCTHIO HAPYIIAIOT TOYHOCTh CJIOBOYIOT-
pebJieHHs: HEYMECTHO YMOTPEOIIAIOT CIIOBO «KOPPYIIHUS», TOJIKYS €ro HM3JIHIIHE
pacHIMPUTENEHO; OOpaIIalOTCs K TaKUM KaTEropusiM, KaK «BEPXOBEHCTB 3aKOHA,
JEMOKpATHS U MpaBa YEJIOBEKA, MPUHIIMIBI PABEHCTBA U COLMAJILHOW CIPaBEIIIH-
BOCTH, HUILIETA U COLMAIBHOE HEPABEHCTBO, HAIIMOHAILHOTO OOraTCTBa, MPECTHK
CTpaHbl HA MEXKIYHAPOJHOM YPOBHE, KPU3HC BHEIIHEW U BHYTPEHHEU 3aJI0JKECH-
HOCTH, UHTEPECHI O0IIECTBA U TOCYIapCTBa», KOTOPHIE, IO CYTH, HE UMEIOT OTHO-
HIEHUS K paccMaTpuBaeMoMy Jieny. BrmycTyro, MOXKHO cKa3aTh, O€30TBETCTBEHHO
yIOTPEOJISIOTCS TIOHSATUS TOCYIapCcTBO, 001IecTBO, rpaxkaane Poccuiickoit dene-
panuu, cama BJIacTb. Takue opaTopsl TEPSAIOT aAyIUTOPUIO, BBI3bIBAs Yy CIIyILLIATENECH
OTTOP>KEHUE.

K nmpuymHaM BO3HMKHOBEHMS JIOKHOTO Madoca B MyOJUYHON peyu MOXKHO
OTHECTH HEOIBITHOCTh T'OBOPSIIET0, HEBBICOKUM YPOBEHb PEUYEBOM KYJIbTYpbI, HE-
YBEPEHHOCTh, €T0 CTPEMJICHHUE 32 MOIIIHBIM, CHJIBHBIM Ma(OCOM CKPBITh HEJ0CTAT-
KU CBOEH peur, TakuM o0pa3zoMm komneHcupys ux. [ladoc B qanHOM citydae Oyner
SABJISITHCS. HEKUM «KOCTBUIEMY ISl pEUYH OpaTopa.

UYtoObI n30€KaTh OMIMOOK TAaKOTO POJia, HY>KHO MPEXe BCETr0 TOYHO Mpe-
CTaBJISITh MPEAMET PEUYU U CYTh CUTYaLINH.

BriOupas s3bIKOBbIE CPECTBABBIPA3UTEIBHOCTH, CYJICOHBIH OpaTOPA0IKEH
MMOMHUTH, YTO Madoc SBISETCA OUYEHb SPKUM, a MOTOMY JOCTATOYHO OIACHBIM
CPEACTBOM BO3JIEMCTBUS, IO3ITOMY IOJIB30BATHCA UM CIIEAYET PEIKO U aKKYPaTHO:
n30eraTh TMPEyBENIMUEHUW W HE BBIXOJIUTH 3a TpaHulibihakToB. HaunHaromemy
OpaTOPYMIPEXKJIE BCEro HY>KHO JOOMBATHCS TOUHOCTU M JIOTUYHOCTH peun. [ladoc
TpeOyeT BBICOKOTO MacTepCTBa.

‘U3 CcyneOHOM pedr TOCyIapCTBEHHOTO OOBHHHTEIS, OTIPABICHHON Ha €XETOIHBIM CMOTP-KOHKYPC

/I 1CIL.
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C. O. XaycroBa,

cmyoenmka 1 Kypca
Boponesccruii
20CY0apCmMEeHHbLIL YHUGEPCUmen

The Importance of the Principle of Bona Fidei in Civil Law
of the Russian Federation

The origin of the principle of good faith in Russian legislation of modern pe-
riod refers to the provisions of the Civil Code of 1964, which spoke about fair pur-
chaser and unfair owner, and further to the principles of civil legislation of the
USSR and republics in 1991", where it was established the requirement of good
faith for the first time. After the adoption of the civil code the integration of the
principle was enshrined in article 6, which deals with the application of the princi-
ple to the rights and duties of partners in case of inability to use the analogy of law.
The principle is referred in the concept of development of civil legislation of the
Russian Federation. It proposes a wide range of measures aimed at strengthening
the moral principles of civil regulation. One of it is the introduction of a civil law
principle of good faith as one of the most common and important principles of
Russian civil law. Later in the federal law "On Amendments to Chapters 1, 2, 3
and 4 of the Civil Code of the Russian Federation”, according to which the partici-
pants of civil relations must act in good faith in the establishment, implementation
and protection of civil rights and civil execution of duties.

It is possible to distinguish two meanings and two functions of good faith. In
the objective sense, good faith is perceived as being the method used to moralize
contractual relationships, and to temper the inequalities that could result from the
dogma of the autonomy theory. In the subjective sense, good faith aims to protect
the mistaken belief of one contracting party, and to give effect to appearances.
Even if the objective/subjective dichotomy is found in a number of legal systems,
this first rationalization effort was insufficient to dispel the multiple uncertainties
surrounding the notion and the functions of good faith.

However, despite the implementation of the principle of good faith as a gen-
eral principle of civil law there is no legal act, which gives a clear definition of
"good faith". In this case there is an uncertainty in understanding of the phenome-
na. Either we should consider good faith as a moral norm, which express the de-
mand of certain behavior. Or we should consider good faith as a lack of knowledge
about any circumstances. Therefore, the problem of definition of “good faith”, its
criteria and importance of the principle is very arguable and relevant in contempo-
rary legal reality.

The civil law doctrine has made a lot of effort to define the category of
"good faith”. Thus, Novitsky believed that a good faith — is "the knowledge of the
other person, about its interests; knowledge related to the well-known benevolence;

' Primary Civil Legislation of the Union of SSR and Union Republics. 31 May 1991 s.3 art. 5.
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element of trust and confidence that moral foundations are taken into account that
everyone base on it in its behavior”. It is necessary to reveal the contents of “the
principle”. The most accurate description of the legal principles was given by
Vaskovsky?: “it serves the purpose for which the norm was established, and the
motives which promoted the legislature to create it, and finally, the source from
which it gleaned content. Consequently there is a conclusion: the principle of good
faith determines the nature and trend of development of all civil legal system. We
can even say that it is an internal principle for the application of civil law sub-
stance, a kind of a rule of law, which defines the systemic nature of the interpreta-
tion and application of the law and fill law gaps”.

The principle of good faith is based on the equity of certain psychological
facts of moral conscience with the external manifestations under the form of words
and commitments, asserting that honesty, form of manifestation of the conscience,
within moral norms, enters the structure of bona fides; there were materialized a
number of four virtues (moral values) components of honesty: loyalty, prudence,
order and temperance. On the other hand, specific notion of the legal language is
considered that honesty cannot be a moral value totaling several virtues, its place
being alongside the other four elements. It can be sustained that the components of
good faith, as a notion belonging to the matter of law, is based on honesty, as a
manifestation of conscience within moral norms, translated as a value that entails
the compliance of individual life with the moral norms.

In my point of view, the concept of good faith seems to generate more inter-
est based on its function than on its definition. The principle of good faith can be
understood as a true behavioral standard. The moralizing function that Russian le-
gal system attributes to good faith can be divided up in a fairly traditional way by
distinguishing its completive, adaptive and restrictive functions. Together these
functions create a genuine behavioral standard, a code of contractual ethics.

In spite of widespread implementation of the principle of good faith there are
no criteria, with the help of which the legal enforcer could judge the actions of the
parties. In my vision, it might be conditions of settlement of a transaction, an exist-
ence of pretensions from third parties to the object of the deal and lack of
knowledge about illegality of its actions. There is a point of view, in which the
category of “good faith* is contrasted to the phenomenon of “abuse of rights™. In
this case we can suggest that the criteria of abuse of rights also can be used by en-
forcers in particular cases in estimating the actions of the parties.

Many legal systems use the notion of good faith to control unfair clauses.
Article 1437 of the Quebec Civil Code states, for example, that «An abusive clause
in a consumer contract or contract of adhesion is null, or the obligation arising
from it may be reduced. An abusive clause is a clause which is excessively and un-
reasonably detrimental to the consumer or the adhering party and is therefore not in
good faith; in particular, a clause which so departs from the fundamental obliga-

Vaskovsky J.V. Civilistic Methodology. Civil Statutes Interpretation and Application. M. : Center
JurinformR, 2002. P. 224.
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tions arising from the rules normally governing the contract that it changes the na-
ture of the contract is an abusive clause». German law can equally be cited as an
example of where good faith is one of the criteria used to qualify a clause as unfair.
Before the reform of the German law of obligations, the question of unfair clauses
was resolved by §9 of the AGBG, an article introduced by the law of the 9 th Sep-
tember 1976 concerning the ‘regulation of standard business terms’*. According to
§9:

“(1) Any clause contained in standard business terms which, contrary to the
requirements of good faith, unreasonably disadvantages the other party, shall be
annulled.

(2) Where there is doubt, an unreasonable disadvantage shall be found where
the clause

1. is incompatible with the fundamental ideas of the legislation from which
the clause derogates, or

2. limits the essential rights and obligations resulting from the nature of the
contra4ct to the extent that the realisation of the contractual objective is threat-
ened™,

Analysis of correlation of the principle with the principles enshrined in Art.1
of the Civil Code showed on the one hand its self-sufficiency in regulation of rela-
tionships by having its own sphere of application, and on the other hand — the in-
terconnection of the principles of civil law. However, the principle of good faith
develops and specifies the idea of principles of equality, inadmissibility of arbi-
trary interference by anyone in private affairs, free implementation of civil rights.
The principle of good faith in establishing a person’s rights implies the absence of
deception, concealment of information; threat and ignorance. Participants do not
pursue relations with unlawful purpose. Faithful implementation of rights and du-
ties means honesty prudence attention, taking all measures for execution of per-
formance obligations, abidance of all terms of contract and taking into account all
interests of the counterparty. Fair protection of civil rights requires an honest and
reasonable selection of methods of protection, the proportionality between the of-
fence and the defense, the implementation of protection for preventing offenses or
for remedies, but not for deriving any benefit. The purpose of setting out the prin-
ciple of good faith in civil law is to bring into economic relations fairness, justice,
order and reasonableness.

Thus, the implementation of the principle of good faith as the basis of Rus-
sian civil law was destined to a current practice, social and economic factors
.Earlier legal enforcers determined this principle casuistically by referencing to
specific cases of bad fair conduct. Without a principle of good faith a judge might,
in a particular case, be unable to do justice at all, or he might be able to do it only
at the cost of fictionalising existing legal concepts and rules, thereby snarling up

3On the history of this law et and the previous application of article §242 BGB to control unfair clauses,
see B. Jaluzot, op. cit. n°845 ; B.S. Markesinis, H. Unberath, A. Johnston, op. cit.p. 164 et s.

*Translated into English from the French translation by A. Rieg, « Rapport de droit allemand » in Les
clauses abusives et les consommateur, RIDC1982. P. 926.
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the law for future cases. The implementation of the principle of good faith com-
plies with the level of development of social relations and defines the subsequent
development of society via honesty, integrity and law-abiding. Good faith in the
civil law of the Russian federation enforces not only as legal articles, but also as a
moral rules .It provides a mutual respect and trust between entities, making deci-
sion not only due to its own interests, but also with the interests of contractors. Ide-
ally, the abidance of good faith in our law system by all participants of the rela-
tions may lead to a total elimination of violations and consequently to domination
of fairness and common good.

M. C. YepHubix,

cmyoenmka 1 kypca
HIOU (¢p) A T'Tl PD

J{UCKypCUBHBIE 0COOCHHOCTH Pe4YH roCyIapCcTBEHHOr0 00BHHMTEJIsI, 00pa-
IIEHHOM K MOACYAUMOMY

[IpaBa u 0O053aHHOCTH TOCYJApPCTBEHHOI'O OOBHHMTENS U MOJCYIAUMOIO
B CyZIcOHOM 3aceaHuu ONPENEIAIOTCs cTaThsaMu 246, 247, 267, 275, 276, 292, 293
VIIK P®. Tak, rocyJapCTBEHHbIII OOBHUHHUTEINb «IIPEACTABISIET AOKA3aTEIbCTBA U
y4acTBYET B MX HCCJIEIOBAaHUM, U3JaraeT CyJy CBO€ MHEHHUE IO CyIIECTBY OOBH-
HEHUS, a TAKXKE M0 APYTHMM BOIPOCaM, BO3HUKAIOIIMM B X0JI€ CyAeOHOro pazdoupa-
TEIbCTBA, BBICKA3BIBAET CyAY NPEMIOKEHHSI O IPUMEHEHUHN YTOJIOBHOTO 3aKOHA U
Ha3HAYECHUH MOACYTMMOMY HaKa3aHUs.

Crep>XxaHHOCTb M KpPAaTKOCTh (POPMYJIHUPOBOK, BIOJHE E€CTECTBEHHAs s
crarerd YIIK P®, He nmeer 11esibt0 B TTOJTHOW MEpPE OTPA3UTh BCE TPaHU PEYEBOM
JEeSATEIBbHOCTH MPOKypopa B cyae. OTcyTrcTBue (HopMan30BaHHBIX TPEOOBAHMM K
croco0aM OCyIIECTBIICHUS! KOMMYHHUKAILMU B Cy/€ Aa€T TOCYJapCTBEHHOMY OOBH-
HUTEJI0 HEKOTOPYIO TBOPYECKYIO CBOOOY, UTO MO3BOJIAET €My IIPH BBICTYIUIEHUN
B IIPEHUSAX CTPOUTH CBOKO PEYb, BO MHOTOM ONUPASICh HA CIIOKUBLIYIOCS IPAKTHUKY,
T.€. KyJIbTYPHO-IIPO()ECCUOHATIBHYIO TPAJAUIINIO.

Ha peueBoe moBeneHHE Takke OKa3bIBAIOT BIUSHUE BHYTPEHHHUE KayecTBa
JMYHOCTH TOCYAAPCTBEHHOTO OOBUHHTENS, TAKHE KaK YyBCTBO CIIPABEJIUBOCTH,
CIIOCOOHOCTH MPOHUKHYTH B CYHIHOCTh (DAaKTOB, YMEHUE MOJOUTH K MpoljemMe C
Pa3IMYHBIX TOYEK 3pEHUs, © OObEKTUBHO OLICHUThH PE3YyJbTaThl ACSIHUM MOACYAU-
MOTO U T.I. B COBOKYHOCTH Bce€ 3TH (paKTOpbl 00ECTIEUMBAIOT YCIIEX PEYH IOCy-
JApCTBEHHOTO OOBUHUTEIS B CY/I€.

Ho nyis 6osee BbICOKOW pe3yibTaTUBHOCTH BBICTYIICHUS! IPOKYPOPY HEOO-
XOJIMMO CTPOUTH CBOIO P€Ub B COOTBETCTBHH C MPOUCXOSIIUM PEYEBBIM COOBITH-
€M, KOMMYHUKAaTHBHOW CUTYyalM€il, KOTOPbIE U OINPEACISIOT €€ TUCKYPCUBHBIE
0COOEHHOCTH .

[Toaromy ocoboe 3HaueHHE AJ TOCYAApCTBEHHOTO OOBUHHUTENSI MUMEET CO-
OTHECEHHUE MPOM3HOCHUMOM peuu C aapecatoM. AjpecaT CyaeOHOM peuu BechMa

! Cm.: Muxansckas A. K. OcsoBsI puropuku. M. : TIpocsemenne, 1996. C. 47.
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CJIOKEH, IMOCKOJbKY MHOTOKOMIIOHEHTEH. Y BBICTYNAIOIIETO B CyAE€ HECKOJBKO
aZipecaToB: peub roCyJAapCTBEHHOTO OOBHMHUTENS OOpallleHa HE TOJIbKO K CYyAy, OH
TOBOPUT M JUISI UCTLA M OTBETYMKA, U JJISI IOACYJIUMOTO C LEJIbI0 €ro UCIpaBlie-
HUS, W JUIA NPUCYTCTBYIOIIMX B 3aJI€ CyAa IPaXkJaH C LEIbI0 NPeIylpeKICHUs
MIPABOHAPYIIEHUN.

B pamkax nanHoW paGoThl Mbl CKOHLIEHTPUPYEM Hallle BHUMaHHE Ha JHC-
KYPCHUBHBIX OCOOCHHOCTSIX pPeud TOCYJapCTBEHHOTO OOBHUHUTENS, OOpamEHHON K
nojacyaumMomy. Peub rocyaapcTBEHHOr0 OOBHMHHUTENS HEMPEMEHHO JOJKHA OBITh
HaIlpaBJ€Ha Ha MOACYJUMOTIO, BEJlb UMEHHO OH SIBJISETCS NMPUYMHOW MPOUCXOS-
X COOBITUH, UMEHHO OH OYyJIET MOJIBEPrHYT OOIECTBEHHOMY OCYKJIEHUIO U TO-
CYJapCTBEHHOMY BO3/eHCTBUIO0. OOBEKTUBHOCTD, BOCIIUTATENIbHAA (DYHKIIUSA, CTH-
MYJIMPOBAaHUE PACKASHUS MOACYIUMOIO, a TaKKe MPOPUIAKTUKA PELUANBA Mpe-
CTYIIEHUSI — OCHOBHBIE IIOCTYJIAThl, HA KOTOPBIE JOJDKEH OMUPATHCS MPOKYPOP-
CKUW pabOTHUK MPU MOCTPOCHHH PEYM, YUYHUTHIBAIOIIEH MO3ULHUIO MOACYAUMOrO
KaK ajpecara.

CynebHas peub B CpPaBHEHHUH C IPYTUMH BUAAMHU yOIUYHON peur o0agaeT
cBOeil uckypcuBHOM crernudukoi. Tak, MHOTHE BUABI MMyOJIUYHON peUH MPEANo-
JararoT OTBETHI Ha BOIIPOCHI CIylIaTesiel, HO B Cy/eOHOW peuu JaHHbIE XapakKTe-
PUCTUKHA OTCYTCTBYIOT B CHIIy IPOLIECCYAIbHBIX HOPM. YUET MOJACYIUMOIO Kak
ajzpecaTa pedM IMpeArnojaraeT aneJIMpOBaHUE TOCYIAapCTBEHHOIO OOBMHUTENS K
HEMY B TOW WM UHOM (hopMme. ANIPUOPHO, pacCMaTpuBas PECYpPChbl, BO3MOKHOCTH
A3bIKA, MOXKHO BHUJETh, YTO aleJUIALNS OCYLIECTBISETCS NMPSAMO WA KOCBEHHO,
T. €. IOJPa3yMeBaThC B KOHTEKCTE, OPUEHTUPOBAHHOM Ha MOJICYAUMOTO.

PaccMmoTpuM, HUCHIONB3YyeTCS M B peYd TOCOOBUHUTEINS MpAMOe oOpanieHne
K noacyaumomy. IIpsMbIM oOpallieHMeM Ha3bIBalOT OOpallleHHue MO WMEHH, NpU
TOM MOKET UCIOJIb30BaThCS MECTOMMEHHE BTOPOro Jinia (Tl Win Bel). Ha ocHo-
B€ HMCCIIEZIOBAHUS HaMU ObUIO BBISBIIEHO, YTO BUJ MPSIMOTO HEMOCPEIACTBEHHOTO
oOpalieHusi K MoJACyIUMOMY B P€YH TOCYAapCTBEHHOI0 OOBUHMTENSI HE BCTpeya-
eTcsl.

Taxum oOpazomM, anemsanus K NoACyAMMOMY BO3MOKHA TOJIBKO KOCBEHHa,
T. €. 32 CUET MCIMOJIb30BAHUS TPETHErO JMIlA, KOI/Ia TOBOPSIIMMA, IpsiIMO HE oOpa-
1IasCh K MOJCYIMMOMY, 3aCTaBJsI€T €ro CIEAUTh 3a peubto. [loacyaumblil MOKET
olyniaTe oOpalieHue K ce0e BO BCEX CIydasX, KOrja Ha3bIBalOT €ro (haMIIHIO.
D10 mpexzae Bcero m3noxkeHue ¢Gadymsl Jena, HEeMOCPEICTBEHHOE NEPEUnCIeHUe
JNEUCTBHUI MOACYIUMOTO: «... PokoBol naror TpyrHeBa HazHayaeT 17 utons 2011
roja, o 4éM UHPOPMUPYET CBOMX cOOOIHUKOB. Beuepom 17 utons Jloxos, [yo6-
poBHH U PpIkOB Ha aBToMammHe JloxoBa, Kak M JIOrOBApUBAIMCH C TpPYyTHEBOW,
npuexainu K J[paryHckoMy MoCTYy, Ie, COOOIIMB e mo TenedoHy O CBOEM MPUOBI-
TUU, CTAIHA JOXKUJAThCs TpyTHEBY, KOTOpas AobkHA npuBectd Hasuny Ombry Ha
UX PacHpaBy ...»; «... BBl MHOTO U BHUMATEIbHO pabOTalIM U 3HAETE, YTO B UIOJIE
2011 roma Hazaposa Kpuctuna 3amgymana youts cBoto math HazapoBy 3unauay
Pomanosny, cectpy HazapoBy Mapuny u e€ nous Bepouky, 4ToOBI 3aBIaeTh UX
TPEXKOMHATHOMN KBapTHPOii 10 afpecy yi. Paxmanuma, 25, k. 60...»°,

2 Cwm.: ViBakuna H. H. OcHOBEI CyneGHOT0 KpacHOpedrst (pUTOpHKa 1ist 1opuctos). M., 2014. C. 61.
3Cwm.: PsiGoBa JI. T. TTy6umdnas peds TocyIapcTBEHHOTo 00BHHUTENS B cyae. Upkytck, 2013. C. 63, 68.
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B naHHbIX mpuMepax rocyAapCTBEHHbIH OOBUHUTENb MOCIEIOBATENIBHO W3-
JIaraeT LEMOYKY COBEPIIEHHBIX COOBITUM, Ha3bIBas MOJCYJIUMBIX B TPETHEM JIUIIC
KAaK HEMOCPEACTBEHHBIX YUACTHUKOB MpoLecca.

Opnnako uznoxeHue (Ppadysabl MOKET OCIONKHSITHCSA JAOMOJHUTEIbHBIMU MO-
TuBaMH. OOBEKTUBHO MEPEUYUCIISIsl COOBITHUSI, TOCOOBUHUTENb OPTraHU3YET TEKCT
Tak, 4TOObl OH BO3JIEHCTBOBAJ Ha MOJACYJUMMOTO, aleuIMpys K €ro 4yBCTBaM U
CO3HaHMI0. «B TaHHOM clly4ae OTCYTCTBYIOT MPU3HAKK KpaliHel HEOOXOAUMOCTH B
nercTBuax TapyThl, TOCKOJIBKY BO3HHKINAS OMACHOCTh MOTJIa OBITh yCTpaHEHa
Tapyroit mpu cobmromennn uMeHHO UM [IpaBun moposkHOTo MBMKEeHUsS Poccuii-
ckon Penepanyu, COOTBETCTBEHHO COBEPIIEHHBIM UM MAHEBDP HEJIb3s NMPU3HATH
BBIHYKJICHHBIM ot XapakTepUCTUKa JEUCTBUM MOJCYJUMOTO 31€Ch COAEPKUT
AJIEMEHT YINpEKa, MOCKOJbKY TOBOPUTCS O BO3MOXKHOCTH M30€XKaTh aBapuu U JIO-
TUYECKU MMOTUEPKUBAETCS, UTO 3aBUCEIIO 3TO TOJIBKO OT €ro JIEMCTBUM.

['ocoOBHHUTENL MOXKET MCIOJIB30BaTh OIICHOUHBIM mepudpas, T. €. Ha3BaTh
MOJICYAUMOr0 He Mo (aMmiuu, HO 0003HAYUTh TaKUM OOpa3oM, YTOOBI BHHOB-
HOCTb IPO3ByYaja ¢ 0coO0M CUION: «3/1eCh KaXKIbIi U3 Bac JOJDKEH PEIIUTh caM
... EcTp 11 onpaBiaHue YEI0BEKY, OPTaHH30BABIIEMY yOUIICTBO POJIHOM MaTepu,
CECTpBI U TIEMSIHHULIBI?.. S 11 cebs yxe pemui ...»°. B aToit dhpase noacyaumas
Kak ajpecar peud He Ha3BaHa Mo (paMUJIUM, HAMEPEHHO HMCIOJIb3YEeTCs KOHCTPYK-
{1, HOAYEPKUBAIOIAS YYAOBUIIIHOCTh COBEPIIEHHOIO €10 JICSIHUS.

Ciienyert mOIyTHO 3aMETUTh, YTO PE€Ub, KOHEYHO K€, HAMPABJIEHA HE TOJIBKO
Ha IOACYAMMOI0, OHa pAacCUMTaHA U BO3JACHUCTBYET HA BCEX MPUCYTCTBYIOIIUX B
3aie cyneOHoro 3acenanusi. Ho mbl oOpaiijaeM BHUMaHUE Ha T€ aCMEKThbl, KOTOPbhIE
CBSI3aHbI C MOACYAMMBIMH, UX BOCHIPUATHEM. B mpuBeneHHOM npumepe noAcyau-
Mas BBIHYXKJIEHA YCIBIIIATh MPAMYIO U HEIULENPUITHYIO XapaKTepUCTHUKY, Yy HEE
MOSIBJISIETCS. BO3MOXHOCTh OOBEKTHUBHO OIIEHUTh CBOM JICUCTBUS, a HE BOCIPUHU-
MaTh UX TOJBKO CO CBOEH CYObEKTUBHOM MO3UITUH.

[TpuBenémM aHanoOrnyHbIi npuMep, Koraa GamMuins NoJACyAUMON 3aMEHAETCs
KOHCTPYKITUEH, pa3BEPHYTHIM 000pOTOM. [ 0COOBUHHTEINb UIIIET U HAXOAUT CIIOCO0
JI0Ka3aTh, YTO UMEHHO IEPBbIE MOKa3aHUsl ObUIM TPaBAUBBIMH. B Hcmoib3yeMoi
CUTYyallud TOACYAUMOUN COJEPKUTCS JOTUUECKOE U MCUXOJOTUYeckoe 000CHOBa-
HUe €€ noBeaeHus: «/{ns Bcex, s yBepeHa, ABISECTCS OYEBUAHBIM, YTO TOJBKO TOT
YeJI0BEK, KOTOPBIM HEMOCPEACTBEHHO YUYaCTBYET B KaKUX-TMOO COOBITHUSX, BBITIOJ-
HSET KaKue-In0o MEHCTBUS, MOKET O HUX B JIETAJSX U MOJPOOHOCTAX paccKa3arh
IpyTUM JEOIIMY’. (IToncyaumasi, naBasi moKazaHus Mo ey, IEpBOHAYAILHO, OY-
JIy4d B COCTOSIHUM 3MOIMOHAIBHOTO MOTPACEHUS OT COAEIHHOTO, AETAJIbHO U3JI0-
KHJIa TIOPSIIOK CBOMX JEMCTBHIA, HO BIIOCJIEACTBUU M3MEHMIIA MMOKa3anus). [Ipowns-
HECEHHOE TOYHO CJIOBO BOCIIPUHUMAETCS NOACYAUMON KAaK HEIPEOIOIUMBINA apry-
MEHT €€ BUHOBHOCTH.

PanmonanbHO-apryMeHTaTUBHOE JEHCTBUE MOTYT OKa3bIBaTh adOPHU3MBI,
KpbUIaThIe CIIOBA, ITMTaThl. Hampumep, ncmonab30Banne M3BeCTHOU (pas3wl: «Bme-
CTe C TeM BCE TailHOE KOTJa-HUOY/lb CTAHOBUTCS SIBHBIM ...». [lepBOMCTOYHUKOM

*Pa6osa JI. I. Vkas. cou. C. 94,
®Tam xe. C. 72.
® Tam xe. C. 74.
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naHHou ¢passl sBisgercs bubnusa. B EBanrenuu ot Mapka (1. 4, ct. 22) u ot Jly-
ki (T1. 8, cT. 17) cka3ano: «/MI00 HET HUYEro TallHOTO, YTO HE CENaIoCh OBl SIB-
HBIM, HU COKPOBEHHOT'0, YTO HE CHAENAJNOCh Obl M3BECTHBIM M HE OOHApPYKHJIOCH
Obl». OTa crmoBecHas (popmyiia, OCBAIMIEHHAs] aBTOPUTETOM HCTOYHHKA, B KOHTEK-
CTE€ peYH TOCyIapCTBEHHOIO0 OOBUHUTEINSI CTAHOBUTCS apryMEHTOM, MPOTUB KOTO-
pOro MOACYAMMOMY HEUETO BO3PA3UTh.

3acTaBUTh NPECTYNHUKA HA3BaTh BEIIM CBOMMU MMEHAaMU MOKHO C MOMO-
HIbIO SMUTETA, XapaKTEePU3YIOIIEro U oleHuBaromero aeicreue: « Tumodei 3mo-
OuH neicTBOBaN XJIaAHOKpoBHO. Ilocne yOuiictBa 3uHanabpl POMaHOBHBI OH BbI-
MBUI OT KPOBU PYKH B BaHHOM, a 3aT€EM 3aKpBUI ABEPb Ha KyXHIO, YTOOBI MIPUIIE-
mas MapuHa cpa3zy He 3aMeTuiia Telo ...» . B T1aHHOM ciyyae rocyaapCTBEHHBIN
OoOBUHUTENH OOpalaeTcss K NoJACYIUMOMY 3JI00MHY C TeM, YTOOBI TOT CyMell CO
CTOPOHBI YBUJIETh BCIO KECTOKOCTh COBEPLIEHHBIX UM JEHCTBUM, HA 3TO yKa3bIBa-
€T JIUTET «XJIATHOKPOBHOY.

OINUTETHl U JPYTrUe JIEKCUYECKHUE CPEACTBA MOTYT B COBOKYITHOCTH IIpEJ-
CTaBJIATh (PUTYpy CPABHEHUS, TOAUYEPKUBATH KOHTPACT B OTHOIICHUSX, LICHHOCTSIX.
Hanpumep, Bo ¢parmMeHTe peun rocoOOBUHUTENA «... HE mojao3peBana Hasuna u o
TOM, 4TO €€ XOpollas 3HaKOMasl U Jake pOACTBEHHHIA TpyTHEBa y»K€ TaBHO BHI-
Heclla e CMEPTHBIN MPUTOBOP, U OHU BMECTE CO CBOUM OpaToM JIOXOBBIM JIOTOBO-
puinch 00 e€ youiictBe ¢ PbikoBbIM 1 J[yOpOBUHBIM, KOTOPBIE paay JIEHET JIETKO
COTTIACHIIACH OTHSTH KM3Hb y OJBIH ...»° KOHTPACT MOKA3aH CIOBAMH, C OHOM
CTOPOHBI, «XOpOIlIasi 3HAKOMasl, JaK€ POJACTBEHHULA», <GKH3Hb», C JIPYrod —
«CMEPTHBIN MPUTOBOP», «yOUKUCTBO paju AeHEeT». B naHHOM mpumepe rocyaapcet-
BEHHBII OOBUHUTENb CTPOUT KOCBEHHOE 00pallleHre K TOJICYAUMBIM C IIEJIbIO MO/~
YEpKHYTh HECOM3MEPUMOCTD LIEHHOCTEN U 0€CYETOBEYHOCTh UX MPECTYIICHUSI.

W npyroit npumep, Koraa ObUT MPUMEHEH MOJ00HBIA TPUEM KOHTPACTHO-
r0 pasrpaHUYEHUs LIEHHOCTH >KU3HU U MPEAMETa, 32 KOTOPbI ObLT yOUT YeIOBeK:
«Xo3suH kBapTupbl — Penun Erop, oObIYHBIN MapeHb, KOTOPOMY HCIOJHUIIOCH
TOJIKO 28 JIeT, OH HE ycIesl 003aBECTUCh CEMbEH, MPOKUBAI C MATEPhIO U CECT-
pOM, ero *u3Hb 000pBaJach HEJENO, 0Ka3aJoCh, YTO €ro >KU3Hb CTOUT MarHuToO-
doma ...»°. DTOT OTPHIBOK M3 PEUH rOCYIAPCTBEHHOTO OOBHHUTEIS HMEET CBOCH
LEJIbIO BBI3BaTh COUYBCTBHME y YYaCTHHUKOB Ipoliecca Kk youromy Penuny. I'oco6-
BUHUTEIb aKTUBU3UPYET MPOLIECC OCO3HAHWS BUHOBHBIMHU BCEW YKECTOKOCTH JaH-
HOW CUTyallUW, MPUYMHOU KOTOPOHM SIBISIFOTCS MMEHHO MOJCYAMMBIE, U HUKTO
KpOME HUX.

B 3akitoueHre MOXEM OTMETHTh, YTO T'OCYJAapCTBEHHbIH OOBUHHUTENb 00-
paiaercs K MoAcyauMoMy KocBeHHO. KocBeHHOe oOpalieHre K MoACcyIuMOMy He
nojipazyMeBaeT ynorpebieHue ero uMeHu. [I[poucxoauT anemuisius K ero 4yBcT-
BaM, MEpPeXKUBAHUSAM, COBECTH. JJUCKypCHBHBIE OCOOEHHOCTH Peur TOCyJapCTBEH-
HOTO OOBMHUTENS, OOPAIIEHHON K MOACYIMMOMY, UTPAIOT BAKHYIO POJb B BOCIH-
TaTEJIbHOM acIleKTe CYAOMPOU3BOJCTBA, CIIOCOOCTBYIOT MPEAOTBPAILEHUIO PElu-
JTMBA MPECTYIUICHUN U B 11€JI0M (POPMHUPYIOT MOJIOKUTETHHOE OTHOIIICHHUE TPaKIaH

"Pa6osa JI. I'. Vkas. cou. C. 69.
 Tam xe. C. 60.
Tam xe. C. 104.
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K FOCY,HapCTBCHHOfI CUCTEMC HaKaBaHHﬁ, Hoz[pasyMeBa}omeﬁ X CIIPaBCIJIMBOC
Ha3Ha4YCHHC, COPA3MCPHOC MPCCTYIIICHUIO.

B. B. Hlaapun,

cmydenm 3 Kypca
OI'KOY BIIO A I'TI PO

Corruption as a Threat to Modern Civil Society in Russia and Some
Approaches to International Understanding of Corruption

Among today's global problems, which directly affect the normal develop-
ment of civil society in Russia, one of the most important is the problem of corrup-
tion. And, unfortunately, corruption today more and more manifest in transnational
forms. And this unpleasant factor posing a threat to the entire international security
and the development of civil society, as a strong and stable interconnection with
the corruption of the transnational organized crime, provides favorable conditions
for the stability and existence. But, despite the widely recognized international pol-
itics international anti-corruption, anti-corruption ways usually remain predomi-
nantly national, while the interaction of States' efforts to fight corruption is not a
quick and very complex process that depends on many factors.

Of course, the importance of the international fight against corruption con-
sists not only in the creation of effective and realistic mechanisms for combating
transnational forms of corruption, but also in the formation of a single global anti-
corruption policy, which will include both single conceptual system, without which
effective anti-corruption policy will not be possible, and also a constant exchange
of experience gained and only such efforts can eradicate corruption and create the
most favorable conditions for the further development of civil society in Russia
and around the world.

Modern international law gives us two approaches to understanding the
word corruption. The first approach implies a clear statement of the concept and
the other approach reduces corruption to a specific list of acts of corruption, which
have to criminalized.

For example, in a comment on The Code of Conduct for Law En-
forcement Officials adopted by General Assembly resolution 34/169 of
17 December 1979 the word corruption understood as «The commis-
sion or omission of an act in the performance of or in connection with
one's duties, in response to gifts, promises or incentives demanded or
accepted, or the wrongful receipt of these once the act has been com-
mitted or omitted»®. As well as an example of a precise definition of
corruption is contained in the United Nations Declaration against Corruption and
Bribery in International Commercial Transactions. According to it, «Corruption —

! Ethics Code of Conduct for Law Enforcement Official [Electronic resource] : adopted by General As-
sembly United Nations Resolution 34/169 17 December 1979 g. Commentary to s. «b» Article 7 // United
Nations Numan Rights : OHCHR, 1996-2015. URL : http://www.ohchr.org/EN/
ProfessionalInterest/Pages/LawEnforcementOfficials.aspx (03.03.2015).
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the abuse of public power for private gain»®. Another example is the Civil Law
Convention on Corruption, adopted by the Council of Europe in 1999, it corruption
is defined as «requesting, offering, giving or accepting, directly or indirectly, a
bribe or any other undue advantage or prospect thereof, which distorts the proper
performance of any duty or behavior required of the recipient of the bribe, the un-
due advantage or the prospect thereof »”. Such an approach to understand corrup-
tion, in our opinion, not very effective because the concept is given a very narrow-
ly, and in practice may arise disputes to the assignment of a wrongful action (inac-
tion) to the act of corruption and have to criminalized to national legislation.

The second approach to understanding of corruption in our opinion is more
effective and rational from the point of view of the fact that it gives the broadest
understanding of the term corruption as a social phenomenon that threatens the
whole world and civil society. He meant by a certain list of deeds as connected
with corruption component. A striking example of this approach is The Criminal
Law Convention on Corruption, signed by Russia in 1999. In The Convention it-
self, the definition of corruption is not granted, however, provides an extensive list
corrupt actions and inactions have to criminalized the countries parties to the Con-
vention: «Active and passive bribery of domestic public officials, bribery of mem-
bers of domestic public assemblies, active and passive bribery in the private sector,
bribery of officials of international organizations, bribery of members of interna-
tional parliamentary assemblies, bribery of judges and officials of international
cou4rts, trading in influence, money laundering of proceeds from corruption offenc-
cS» .

The same example is Chapter Ill of The United Nations Convention against
Corruption. In it from 15 to 25 articles enshrined specific list of acts of corruption
that each State Party shall establish as criminal offenses. And directly on the basis
of this list, we can give one single definition of corruption: «Bribery of national
public officials (Article 15); Bribery of foreign public officials and officials of
public international organizations (Article 16); Embezzlement, misappropriation or
other diversion of property by a public official (Article 17); Trading in influence
(Article 18); Abuse of functions (Article 19); Illicit enrichment (Article 20); Brib-
ery in the private sector (Article 21); Embezzlement of property in the private sec-
tor (Article 22), Laundering of proceeds of crime (Article 23), Concealment (Arti-
cle 24), Obstruction of justice (Article 25)»°.

Thus, of the two approaches to the understanding of corruption, we think
that the second one more effective, arguing that it implies a broader view of the
corruption, cannot be reduced only to bribery, it includes the most comprehensive

?Declaration against Corruption an Bribery in International Commercial Transactions United Nations
[Electronic resource] : prinyata rezolyutsiyey 51/191 General'noy Assamblei ot 16 dekabrya 1996 g. URL
> http://www.un.org/documents/ga/res/51/a51r191.htm (03.03.2015).

*The UN Convention on the Civil liability for corruption [Electronic resource] : prinyata 4 noyabrya
1999 g. URL : http://conventions.coe.int/Treaty/en/Summaries/Html/174.htm (03/03/2015).

*Criminal Law Convention on Corruption [Electronic resource] prinyata 27 yanvarya 1999 g. URL :
ttp://conventions.coe.int/Treaty/en/Treaties/Html/173.htm (03.03.2015).

*The UN Convention against Corruption [Electronic resource] : prinyata rezolyutsiyey 58/4 General'noy
Assamblei ot 31 oktyabrya 2003 g. Access from sprav. legal system «Consultanty.
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range of abuse of power. And legal use of this approach takes a big step in the fight
against corruption and the development of civil society.

C. B. IOpbeBa,

cmydenmxka 1 Kypca
HIOU (p) A TTI PO

Is Latin Legal English Dead Letter?

Any science, in fact, is its system of terms. Law is not an exception. So,
what is a term? The term is a word, which contains professional legal information
and the term is a word or a combination of words which stands for special field of
knowledge'. One should note that legal terminology is strictly connected with the
system of law and national jurisdiction. It is widely accepted that English — speak-
ing countries are common law jurisdictions. The legal English is an autonomous
system with its grammatical structure, stylistic and lexical composition. The main
difference of English in the sphere of law is the terminological vocabulary.

Legal terminology shows the process of historical development of law. Ro-
man law influenced the development of jurisprudence strongly. Accordingly Latin
played a significant role in the legal language and terminology forming. In the
middle ages the terminology of Roman law entered the field of secular and canon
law. Nowadays Latin terms remain in the field of law and they are quite widely
used. Moreover, there are certain basic Latin terms that are used not only in com-
mon law, but also outside of its jurisdiction®.

It goes without saying, that ratio decidendi is one of the fundamental terms.
This term has gone beyond the jurisdiction of the common law often and it is used
as an independent term in other system.

Ratio decidendi is a Latin phrase meaning «the reason» or «the rationale for the
decision». The ratio decidendi is «the point in a case which determines the judg-
ment» or «the principle which the case establishesy». In other words, ratio
decidendi is a legal rule derived from, and consistent with, those parts of legal rea-
soning within a judgment on which the outcome of the case depends. It is a legal
phrase which refers to the legal, moral, political, and social principles used by a
court to compose the rationale of a particular judgment. Unlike obiter dicta, the ra-
tio decidendi is, as a general rule, binding on courts of lower and later jurisdiction
— through the doctrine of stare decided. Certain courts are able to overrule deci-
sions of a court of a court of coordinate jurisdiction — however, out of interests of
judicial comity, they generally try to follow coordinate rationes. The process of de-

See for example :

! Soviet encyclopedic dictionary / ed. A. M. Prokhorov. M. : Sov. Encyclopedia, 1985. P. 1600.
2Gamzatov M. G. Technique and specific of legal translation : coll. of articles. St. Petersburg, 2004.
P. 184.
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termining the ratio decidendi is a correctly throught analysis of what the court ac-
tually decided — essentially, based on the legal points about which the parties in the
case actually fought. All other statements about law in the text of a court opinion —
all pronouncements that do not form a part of the court’s rulings on the issues actu-
ally decided in that particular case — are obiter dicta, and are not rules for which
that particular case stands.

Ratio decidendi is not easy as it seems to be. There are four steps of ratio
decidendi. This process starts as follows: understand precedent. Precedent refers to
something that has happened or that was done in the past, and that serves as a
model for future conduct. In the case of the ratio decidendi, the precedent set is the
principle or reasoning that has been established in a single case that serves as an
example or rule to be followed in subsequent cases. The second step is an under-
standing of stare decisis. Stare decisis translates to «let the decision stand». This
means that certainty in law requires that principles of law laid down in earlier cases
should be followed (as a general principle). Thirdly, understand the ratio decidendi
of precedent. Basically, it is the principle of law on which the decision of a case
was based. This part of the decision is binding for lower courts or on the decision-
making court itself in future cases. And the last step is a note that the ratio
decidendi may be expressed in wide or narrow terms. A wide ratio lays down a
general principle that can apply to a variety of factual situations. A narrow ratio is
restricted more to the specificity of the fact in the case in which it was relied upon®.

As a rule, the terminology of each legal system has its own unique vocabu-
lary. However, Latin terms are recognized in each legal system. In fact they are
used in official documents of the European Court of Human Rights. «... The intro-
duction of the concept of “exceptional circumstances” as a ratio decidendi justify-
ing an exception under Article 1 of Protocol No. 1 is a very dangerous step in the
development of the interpretation of the Convention. The Court has used it very
rarely, for example in the former King of Greece and Others v. Greece ([GC], no.
25701/94, § 89, ECHR2000-XI1), where it did nonetheless award just satisfaction.
If the Court accepts that exceptional circumstances may justify interferences by the
State with the individual’s rights, this is a State-orientated concept that is a far cry
from the concept of human rights protection ...»".

To sum it up, Latin terms are not only in legal English, but they generate le-
gal concepts and approaches.

¥ Amosova. T. V. Terms: Common law : study guide. Irkutsk : Irkutsk Law Institution (branch) of the
Federal Establishment of Higher Professional «Academy of the Office of the Prosecutor General of the
Russian Federationy», 2011. P. 167.

*URL : Reports of judgments and decisions [Electronic resource]. European Court of Human Rights.
http://www.echr.coe.int/Documents/Reports_Recueil _2005-V1.pdf/ (05. 02. 2015).
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C. B. IOpbeBa,

cmyodenmxka 1 Kypca
HIOU (¢p) A T'Tl PD

Bo03M0KHOCTH BBICKA3BIBAHUSI OT IMEPBOro Jiuuna
B p€Yd rocyrapCrs€HHOIo O0OBHHHUTEJIA

PeueBast kynbTypa sBISIETCS 00s13aTEIBHBIM AJIEMEHTOM KYJIBTYPBI JIFOOOTO
cyneOHOro mpoiiecca, B TOM YUCJIE U YTOJOBHOIO. Y CeX BBICTYIUICHUS CyA€OHOTO
opaTopa BO MHOTOM 3aBUCHUT OT TOTO, HACKOJIPKO TOYHO U BBIPA3UTEILHO CHOPMY-
JUPYET CBOIO MBICTh YYACTHHK CYACOHBIX MPEHUH, HACKOJIbKO YOSAUTEIHHO BHI-
CK)XET OH CBOIO TOYKY 3PEHMS Ha BUHOBHOCTBH IOJCYJMMOTO, HACKOJIBKO CHJIb-
HBIM B CBOCH YOCKIEHHOCTH U SPKUM OH IPEJCTAHET Mepe]l CBOUMH CITyIIaTessI-
MU. UHBIMH CJIOBaMH, MHOT'O€ 3aBHCHUT OT PEUEBOr0 MOPTPETa roCyaapCTBEHHOIO
o0BuHUTENA. PeueBoil MOPTPET TOCyIapCTBEHHOTO OOBHHHUTEISI — 3TO JIMYHOCT-
HbIe U TTPOeCCHOHATIbHBIC XapaKTEPUCTUKH, MPOSBIISIONINE CEOS CKBO3b SI3BIKO-
BbI€ U peUYeBbIC 0COOCHHOCTH BBICTYHJIGHI/I}II. Ho B T0 )€ BpeMs rocymapcTBEHHBIN
0OBUHHUTEIb 00513aH CJIeI0BaTh OOIIUM TpeOOBaHUSIM OOBHHHUTEIIHBHOM pEUH.

TpeOoBaHus, NpeIbABIAEMbIE K COAEPKAHUIO U PopMe OOBUHUTEIBHOMN pe-
9H, 00yCIIOBJICHBI (DYHKIIMOHAIBHBIM MpeIHAa3HAYCHHEM OOBHHUTEIHLHON peun. B
OOBUHUTENLHON peUU MOJBOASTCA UTOTU CYJAEOHOTO CIIENICTBUS, aHAU3UPYIOTCS
00CTOATENILCTBA JIeIa U I0Ka3aTesbcTBAa. HpaBcTBEHHAs! ONPATHOCTh MPUEMOB 00-
BUHEHUS TPU MPOU3HECEHUU OOBUHUTEIBHOU pedu, 03a00YEHHOCTh MPOKYypopa
HEeJsIMU UCTUHHOTO W CIPaBEJIMBOTO MPABOCY/IUS MPOSBISIIOTCS B TOM, YTO OH
00BEKTHBHO OIICHMBACT BCE MCCJICIOBAHHBIC B CYyJe JOKa3aTeIbCTBa — KaK M30-
OJMyaronye MoACYIMMOTO B COBEPIICHUH MPECTYIICHUS] M OTATYAIOIINE €r0 OT-
BETCTBEHHOCTb, TaK M YACTUYHO OMPABIBIBAIOIINE €TI0 U CMSTUYAIOIIHE €T0 BUHY U
OTBETCTBEHHOCTh. biaropogHas MHUCCHS MPOKypopa 3aKJIFOYaeTCs B TOM, YTOOBI
noj/Iep>KaHNuEM TOCYAapCTBEHHOTO OOBHHEHHUS CIIOCOOCTBOBATH MPABHUILHOMY H
CIIpaBEIJINBOMY npaBocyz[moz.

OnHO M3 OCHOBHBIX TPEOOBAHUM K PEUYH TOCYAAPCTBEHHOTO OOBHHHUTEIS —
au4Has yOexxJIeHHOCTh. [Ipy 3TOM BO3HUKAET BOMPOC, UMEET JIM MPABO MPOKYPOP
OTKPBITO JEMOHCTPUPOBATh CBOE OTHOIIEHUE K MPEAMETY PEeUYU KaK YYaCTHHUK CY-
NeOHBIX MPEeHMH, BBICKAa3bIBass CBOE MHEHUE OT MEPBOIO JIMIIA.

Bricka3zpiBaHue OT MEPBOTO Juila — 3T0 (pasza, opopMIIeHHAS] C TTOMOIIIBIO
JUYHBIX MECTOMMEHHUN IMEePBOro JIUIA «, Mbl»°. JIAYHOE MECTOMMEHHUE NIepPBOTO
JUIa €MHCTBEHHOTO YMCJIa «7» YKa3bIBaeT Ha ToBopsiiero. JInaHoe Mectonme-
HUE TEePBOTO JIMIIa MHOYKECTBEHHOTO YHCIIa «Mbl» YKa3bIBaeT HA TOBOPSIIETO BMe-
CTE C APYTUMH JIUIIAMHA WA — B OMPEIEIEHHBIX CIydasXx — yMOTPeOIseTcs yc-
JOBHO — It 00O3HAYeHUss aBTOPCKOro «i» (Mwi cuumaem, umo ...). B memom

' Cwm.: Ps6oga JI. I'. [TyGnuunas peds rocy1apcTBEHHOro 06BuHMTENs B cyae. Mpkyrck, 2013. C. 131.
2 Tpynos . JI., Menbruk B. B. MckyccTBo ped B cy/e mpucsukHbx. M., 2011. C. 662.
¥ CoBpeMeHHBIil pycckuit mreparypHblii si3sK. M. 2010. C. 375.
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JMYHbIE MECTOMMEHUS TIEPBOTO JIMIA «5, Mbl» TO3BOJISIIOT TpaMMaTHUecKu odop-
MHUTb JINYHOE OTHOILIEHUE TOBOPSILETO.

MarepuajioM AaHHOTO UCCIEHOBaHHUS SIBISIOTCS TEKCThI PEYE rocymapct-
BEHHBIX OOBHUHUTEJIEH pealbHbIX CYyACOHBIX MPOIECCOB MO YTrOJOBHBIM JEjIaM Ha-
gaga XXI B. Ilo satnueckum cooOpakeHussM ObLIM 3aMEHEHbl MMEHa, (paMUIIUu
MIPOXOSIINX O YTOJOBHBIM J€JIaM yYaCTHHUKOB IIpoIlecca, AaThl U Teorpadude-
CKHME Ha3BaHUs. MBI paccMOTpenu psij NpeasOKEHUN, COAEPKAIINX BhICKa3bIBa-
HUS OT MEPBOTO JIUIA, C LEIbI0 ONPENEIUTh PYHKIIUU 3TUX KOHCTPYKIUNA B KOH-
TEKCTE, PEUEBYI0 MHTCHIIMIO OpaTopa, N30paBIIero JaHHBIA CI0cO0 OhOopMITCHHUS
MBICJIH.

PaccMoTpuM KOHCTPYKIIUM ¢ MECTOMMEHHUEM MIEPBOTO JUIA €AUHCTBEHHOTO
yucia «i». ['ocynapcTBeHHbIe OOBUHUTENN JTOCTATOYHO AKTUBHO IMOJIB3YIOTCS Me-
cTouMeHuem «i». [Ipexne Bcero, ¢ MECTOUMEHUEM <«1» MOXKET CTPOUTHCA T'paM-
MaTH4YECKasi KOHCTPYKIIMS, T€ 3TO MECTOMMEHUE HE HATPY>KEHO JOTOJHUTEIIbHBI-
MU PUTOPUYECKUMHU (DYHKIIMSMHU, a BBIMOJHIET CHHTAKCHUECKYIO POJIb MOJjIexKa-
IET0 B OMNpeeICHHO-TUYHOM MPEAJIOKEHUH. [ 0COOBUHUTENH TOBOPUT OT ceosl,
OMUCHIBAET CBOU AECHCTBUS, HE BO3JAEHUCTBYS STUM CPEJICTBOM Ha CIylIaTeneil: «A
Oyarosiapio Bac 3a Baille TEPIICHHE U BHUMaHUE, BaM MPUXOAWIOCH TIEPEKUBATH B
cebe BCE Mpou3olIeee.. . 0qHa U3 MPOBEAEHHBIX 3KCIEPTHU3 SABIISETCS YHUKAJb-
HOI U MpOBeJIeHA BIEPBBIE, £ UMero B BuAy 3kcreptusy JHK ... 3abbu1 2 ynoms-
HYTh U Moka3zaHus 3j100uHa... [1lo 1aHHBIM OnIEpaTOpPOB COTOBOM CBSI3U, KOTOPHIE 5
BaM oramana, 6 Mas noacyaumsie B 12.30 0wt B paiione yi. BaBumnoga... Uto
KacaeTcsl BOMPOCa O TOM, 3aCIIy>KMBAET JIM MOJACYAUMasi CHUCXOXKACHUS, TO 3/1€Ch A
IOJTHOCTBIO MOJIATAI0CH Ha BAIll KH3HEHHBIH OIBIT H KHTEHCKYIO MyIPOCTb. ..»".

Cuiia Bo31€HCTBUSL B KOHCTPYKIUAX OT MEPBOTO JIHUIA MOSBISIETCS, KOrAa B
KOHTEKCT BKJIFOUAETCSI M BTOPOE JIUIIO — Bbl, OPATOP MAET CUTHAI O TOM, YTO OH
TOBOPUT ISl aJipecara, a 3HAYUT, OPUEHTUPYET CBOIO PeUb Ha HETO, XKAET OT HETO
onpeneéHHON peaknu: «5 onsTh HAIIOMHIO 6am Tloka3aHus JlyopoBuHa... S Ha-
IIOMHIO 8aMm TIOKa3aHus MIbUHCKON B Ka4eCTBE MOJ03PEBAEMOM, KOTOPbIE MHOW B
X0Jle CyeOHOTO 3aCeaHNs 6aM OTTAMIANINCE ...»."

MectouMeHue nepBoro Juia €IMHCTBEHHOTO YKCJIa MOXKET OBITh BKIIFOUEHO
BO (pa3y He TOJbKO KaK rpaMMaThyeckoe nojajexaiiee. B coequneHun ¢ smo-
IMOHAJIBHO-IKCIIPECCUBHBIM CKAa3yeMbIM MECTOMMEHHE 00pa3zyeT CpelCcTBO BO3-
JIEUCTBUS, OHO SIBJISIETCS HOCUTEJIEM PEUYEBOTO HAMEPEHHUsI OpaTopa, HaCTOWYMBO
TPAHCIUPYEMOTO ajipecary: «4 O4eHb pajl, UTO CJIEICTBUE 3amKcaio BCE HA Kame-
Py, ¥ BBl IMEJIM BO3MOKHOCTh CaMHU BHJI€Th, KaK CBOOOIHO U MOJAPOOHO paccKa3bl-
BaJl 3100MH O COBEPUIEHHOM MPECTYIUIEHUH... A yBEpeHa, YTO OTBET Ha 3TOT BO-
poc He OyJeT JUIs Bac 3aTpyAHUTEIbHBIM. .. [[1s BceX, s yBepeHa, SIBJIsSETCsS ove-
BUJIHBIM, YTO TOJBKO TOT YEJIOBEK, KOTOPHIA HEMOCPEJACTBEHHO y4acTBYeT B Ka-
KHUX-THO0 COOBITHSX, BHITIONHSAET KaKUe-TU00 EHCTBUSI, MOXKET O HUX B JACTANISIX U

“Pa6osa JI. T'. Vkas. cou. C. 44, 68, 62, 75, 61, 74.
Tam xe. C. 61, 74.
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MOAPOOHOCTAX paccKa3aTh... A JEUCTBUTENIBHO YIUBIIOCH, €CIH €€ OCTAINCH
CKEIITHKH, COMHEBAIOLINECS, YTO HMEHHO 3II00HH YOUII MOTEPIIEBIIIX» .

B npuBen€HHBIX MPEII0KEHUAX BO3JIEUCTBYIOMIAS (PYHKIUS ONpPenenEHHO-
JUYHBIX KOHCTPYKIIMI 3aJ7105K€Ha, MTOCKOJIbKY B HUX MMEETCsl KOCBEHHOE oOpaliie-
HUE K aJipecaTy MOCPEICTBOM MECTOMMEHUS bl U ONMCAHUE JCHCTBUU ajpecara,
OKHUJIAEMBIX M IPOTHO3UPYEMBIX TOCOOBUHUTENEM: A OYEHb pal... — 6bl UMEIU
BO3MO>XHOCTh CAMH BHJIETh... 5 yBEpEHa... — OTBET Ha 3TOT BONPOC He OyaeT AJis
8ac 3aTPYOHUTEIBHBIM... S Jymaro, 4TO, OMUPAsACh HA CBOIO MYJIPOCTh W CBOU
YKU3HEHHBIN OIIBIT, 8b! BBIHECETE BEPAMKT, KOTOPBIN YKAXKET, YTO HA 3aLIUTE YEIIO-
BEUYECKOM >KM3HU CTOUT CY]I, HE MO3BOJIAIONINI O€3HAKA3aHHO PACTIOPSKATHCS UYy-
KOW KU3HBIO, U MPUIETE K BBIBOJY, YTO BCE IMOJCYIUMbIE BUHOBHBI B TOM, UTO
Hasunoit Onbru Het B )KUBBIX... Celyac 4 NpUBENY 6aMm TOKA3aTENIbCTBA, KOTOPBIE
ITO3BOJISIIOT MHe YTBEPKAATh, YTO OTBET HA ATOT BOIIPOC OJHO3HAYECH: 114, JOKa3a-
HO... U 6awezo cripaBeiIMBOro peuIeHMs K1y HE TOJIBKO s, TOCYAapCTBEHHBIN 00-
BHHHTEJIb, HO ¥ [IOTEpIIEBIINE.

VYcuneHue pedeBblXx HaMepeHUil TOCOOBUHUTENS, BO3/AEUCTBUE Ha ajpecara
OCYUIIECTBJISIETCSL C MOMOIIBIO BBIPAXKEHUH «s MOBTOPSION, «s mpoury». Hanpumep,
«BpI HaBepHsIKa IpeKpacHO NMoHuMaere, uto 6e3 HazapoBoii 31001MH HUKOTAa — 4
no8mopsi0: HUKOrJa — He pemuics Obl Ha Takoe ... A npouly Bac, yBakKaemble
IPUCSDKHBIE 3aCEAaTeNId, C COMHEHUEM OTHECTHUCH K €€ MOKa3aHusAM, KaK U K IoKa-
3aHUSAM KoJuler U godepu HazapoBol cxoxkero xapakrepa... Tex, KTo emme COMHe-
BaeTCA, A4 npousy MOCMOTPETh HA MOTEPHEBLIYIO: UMEHHO €€ JIMIINIIM CECTPhl U
TLICMSHHHIIBI IOACYINMBIC, OHA MPHIIUIA CIOJIA 32 CIIPABEITHBOCTHION .

Bricka3bIBaHUsI OT MEPBOTO JHUI[A MHOKECTBEHHOI'O YUCHA «Mbl)» TAKXKE IO0-
TU(YHKIMOHAIBHBI, IPU 3TOM HECKOJBKO OTJIMYAIOTCS OT BBICKA3bIBAaHUI C Me-
CTOMMEHHUEM «». OTIMYME 3aKIH0YAETCS YK€ B CAMOM I'DAMMAaTHYECKOM 3Haue-
HUM: UCIOJIb30BaHUE «Mbl)» O3HAYaeT, YTO FOCOOBHMHUTEIL OOBENUHSET ceOsl co
clylmareasiMu (HampuMmep, ¢ MPUCSHKHBIMM), ONUCBHIBAET COBMECTHBIE JIEHCTBUS,
MOCTENEHHO MPU3bIBasi K COBMECTHOMY, OJJMHAKOBOMY peuieHuto: «Kakum oOpa-
30M 3Ta HeJaocTaya o0pa3oBajach, Mbl TaKKE 3HAEM U3 MOKA3aHHWM TOBAapOBEIOB
BceX TpEx jombOapnoB... O00 BCEM ATOM, KaK Mbl TIOMHUM, TOBOPUJIU HE TOJBKO
CBUJETENM, HO U caMa TpyTHeBa BO Bpems cienctBus... Kak mur Bce moHuMaeM,
TpyTHEBa nbITaeTCSI HE TOJIBKO BHITOPOAUTH CBOETr0 OpaTa M €ro JIpy3eil, HO U caMa
n30exarb HakazaHus... Haw 1moBe3no, MOTOMY YTO UMEHHO Ojarogaps 3THM JIO-
JISIM Mbl MOYKEM IPHHSTH CIIPAaBEITHBOE PELICHUE YKe ceigacy’,

HeoaHokpaTHO B pedax rocyJapCTBEHHBIX OOBHMHHUTEJEH BCTpEYAETCs CIO-
BOCOYETAHUE «KaK Ham M3BeCcTHO»: «Ilomumo 3Toro, 15 mas, kax nam uzeecmmo, B
nombapae Ha yi. IloBcranteB Obuiu mpoBeneHbl Topru... Korma JloxoB 6 mas

®Pagosa JI. . Vkas. cou. C. 71, 73, 74, 71.
"Tam xe. C. 71, 73, 67, 73.

8 Tam xe. C. 25, 71.

°Tam xe. C. 70, 72, 60, 65.
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noabe3kaeT K Jombapay 3a HasuHoii, oH, kak Ham uzsecmno U3 TENePOHHBIX pac-
MI€YATOK, 3BOHUT MOYEMY-TO HE €i1, C KOTOpPO# OH 3 JIHS JIMYHO JOTOBapUBAJICH, a
CBOEH cecTpe TpYTH€B0ﬁ>>1O.

MacTepcTBO opaTtopa Mo3BOJISIET B UTOTE CO3/1aBaTh TAKUE BO3JICUCTBYIOIINE
KOHCTPYKIIMHU, B KOTOPBIX OJTHOBPEMEHHO HCIOJB3YIOTCS 00a MECTOMMEHHUS Mep-
BOTO JIWIIA, & TAK)KE APYTHE CPEIICTBA BO3AEUCTBUS: «Pemares 6am, HO, TyMaro, Mbl
JIOJKHBI OBITh CIIPaBEJIUBBIMHU... Tenepb 66! JOIKHBI NPUHATH pellieHue. Mbi C
BaMU JOJDKHBI OBITh TBEPABIMH, TTOCKOJIBKY BaM JOBEPEHO BEPIIUTH IIPABOCYAHE. . .
Jymaro, U b1 HE XOTUTE, YTOOBI TaKHe JIIOJIM OCTAIMCh Ha cBoOoxe. [loaTomy s
HAJICIOCh, YTO 6bl MPUMETE PEIICHUE €IUHOIrIAacHO. TOoNBKO TOrAa s MOMMY, YTO
Haw TPYJ 3€Ch BCE 3TO BpeMsl ObLII HE HampaceH... A yBepeHa, 4TO bl COTJIACH-
TECh CO MHOU W PA3JICIIUTE MO0 TOUKY 3PEHHUS I

Takum 00pa3om, BEICKa3bIBAHUS OT MEPBOTO JIUIA B pEUU FOCYIapCTBEHHOTO
OOBUHUTEJISI HE TOJIBKO BO3MOXKHBI M YMECTHBI, OHH TaKXe OKa3bIBAlOTCS (PyHK-
[IMOHAJILHO Harpy>KeHHbIMHU. Bo-TiepBbIX, niepBoIMUHAs (opMa SBISIETCS rpaMMa-
TUYECKUM CIIOCOOOM OpTraHW3allMi MbBICIH. BO-BTOpBIX, JTUYHOE MECTOMMEHHE
€MHCTBEHHOTO YHCJIA «1» CIOCOOCTBYET CO3JIaHUIO PEUEBOT0O MOPTPETA TOCOOBU-
HUTEJS KaK YEJI0BEKa C OTKPBITOM JIMYHOCTHOM MO3uLKnel. B-TpeTbux, TMUHOE Me-
CTOMMEHHUE MHOXXECTBEHHOTO YHCJIA «Mbl», 00BEAUHSIS TOCOOBUHUTENS CO CITylla-
TeNsIMH, SBJseTCS d(P(OEKTUBHBIM CPEICTBOM BO3JCHCTBUS Ha ayautopuio. Oco-
OCHHO 3TO 3HAYMMO TPH BBICTYIICHHH TOCOOBUHUTEIIS B CYyJI€ MPUCSHKHBIX.

A. K. SIkyb6enko,

cmyodenmka 2 Kypca
FOpuouyeckuii uncmumym
Hpkymckuii eocynusepcumem

The Term “Marriage” in Modern Law

The article defines the term “marriage” in modern law, regarding its defini-
tion in different types of dictionaries, its place and types in legislative material of
the UK, the USA and the Russian Federation.

First and foremost, for better understanding of the term “marriage” it is es-
sential to consult different types of dictionaries: the legal dictionary, etymology
dictionary, doctrinal dictionary and the common dictionary.

Y pg6osa JI. T. Vkas. cou. C. 67, 68.
1 pg6oma JI. T. Vkas. cou. C. 63, 62, 72, 75.
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Black’s Law Diction- | Online Etymology Dic- | Haviland, William

ary tionary

Longman Diction-
ary

Marriage, is the civil | The word "marriage” de- | Marriage is a socially
status of one man and | rives from Middle Eng- | or ritually recognized
one woman united in | lish mariage, which first | union or legal contract
law for life, for the | appears in 1250-1300 | between spouses that
discharge to each oth- | CE. This in turn is de- | establishes rights and
er and the community | rived from OId French | obligations  between
of the duties legally | marier (to marry) and | them, between them
incumbent on those | ultimately Latin maritare | and their children, and
whose is founded on | meaning to provide with | between them and
the distinction of sex’. | a husband or wife and | their in-laws®.

married?.

maritari meaning to get

1) relationships
between two peo-
ple who are mar-
ried

2) the state of be-
ing married *.

The conclusion based upon the presented chart is: the term “marriage” varies
in different types of dictionaries only by the particular qualities of each dictionary:
in law dictionary — with a use of special legal terms, in etymology one — linguistic
methods, in scientific and common dictionaries — just the primary meaning — union
of two people based on mutual and free will of creating the family.

UK (England and Wales)

USA

Russian Fed-
eration

At present, the UK law de-
fines marriage as the union of
a man and a woman.
Although there is no statutory
definition identifying what
marriage is, the 1949 Mar-
Definition | riage Act governs how mar-
in Law riage can be solemnized.
Regarding the nowadays al-
lowance of the Same-Sex
Marriage, the redefining of
the term is essential, that is
why the Same-Sex Couples
Bill is now in consideration.

The legal union of a cou-
ple as spouses. The basic
elements of a marriage are:
the parties' legal ability to
marry each other, mutual
consent of the parties, and
a marriage contract as re-
quired by law (US Consti-
tution and Federal Mar-
riage Amendment)®.

Although, in Rus-
sian law there is no
direct definition of
marriage, from the
meaning of the Fam-
ily Code of Russian
Federation, marriage
is: “contracted by a
free will union of a
man and a woman”’.

The term marriage is specifically defined only in US law, however, this definition, on the
contrary with Russian and UK’s law, does not consider the sex of the parties, thus we can con-
clude that according to the US policy, there is a basis for the Same-Sex marriage, which exists at

present only in 19 states.

As for the UK’s definition, we can come conclusion that although it has a specific mean-
ing of marriage being the union of a man and a woman, there are some changes in legislation in

' Henry Campbell Black, M. A. Black’s. Law Dictionary. Minn : West Publishing CO, 1968.1882 p.
2URL : http://www.etymonline.com/index.php?term=marriage&allowed_in_frame=0 (03.03.2015).
*Haviland W. A. Cultural anthropology: The Human Challenge. Cengage Learning, 2013. 480 p.
*URL : http://www.ldoceonline.com/dictionary/marriage (03.03.2015).

*URL : http://thomas.loc.gov/cgi-bin/query/z?c109:H.J.RES.88: (03.03.2015).
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the area of domestic law, which is the allowance of the Same-Sex marriage.

Therefore, the conclusion based upon three definitions is that the definition of the term
“marriage” varies mostly with the significance of government’s policy considering the same-sex

marriage.
1) Civil marriage — conducted | 1) Monogamy — one per- | 1) Marriage con-
by “authorized registar”. son marries another per- | ducted only in offi-
2) Religious marriage — con- | son. cial way and by the
demned by “authorized cele- | 2) Serial monogamy — in- | bodies and the pro-
brants”. dividuals are permitted to | cedure stated by the
3) Common law marriage — | marry again Family Code.
not legal — simply cohabita- | 3) Polygamy and polyan- | 2) Civil partnership
tion which doesn’t confer any | dry — illegal — multiple | — the union of peo-
of the rights or obligations. people. ple which is not reg-
Types 4) Same-sex marriage — al- | 4) Same-sex marriage — |istered  anywhere,

lowed in England, Wales and
Scotland in March, 2014. In
Northern Ireland it is replaced
by civil partnership.

only allowed in 19 states.
5) Domestic partnership —
similar to marriage, but
does not confer all the

admitted by the
state, or conferring
the rights of the
marriage.

rights.

6) Cohabitation - two un-
married people who are in
an intimate relationship
live together.

In Russia and the USA there exists the type of marriage which is called “domestic” or “civil”
partnership. This form is extremely popular and doesn’t involve as much commitments and for-
malities as the official type of marriage. However, this form of marriage has some consequences:
i.e. in the Russian Civil Code, there right of civil partner for marital property is established.

As for the UK, it is reasonable to say that though there is a “common law marriage” it is not le-
gitimate and does not have any consequences (i.e., in in heritage sphere). However, in UK mar-
riage is more structurally and procedurally instituted.

The final conclusions based upon a presented research are:

o Language and the linguistics are indeed bound with social life in many
spheres: cultural (i.e. the historical background of marriage affects on the etymolo-
gy of the term “marriage”), political (the term stated by legislative body expresses
the governmental policy regarding the same-sex marriage, it can be illustrated by
the tolerance of choosing the term “parties” instead of commenting on their sex in
US, and, on the contrary, the direct manner of the Russian definition) and others.

o Linguistic singularities not only are bound with most of the social
spheres, they are also affected by it. This hypothesis can be illustrated by the fact
that even in such small legislative sphere as the institute of marriage there are
many distinctions between different countries (i.e. the types of marriage), and,
therefore, difference in language. The reason of it is that we can not really define
the term until we do not have the phenomena accepted in our legislative material.
For example, in the Russian language we can only express the term “same-sex
marriage” by using spoken language, we do not have the legal term for it and it
will not be existing until this type of marriage becomes official.
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IO. A. SInbkoBa,

cmyodenmxka 1 Kypca
HIOU (¢p) A T'Tl PD

Puropudeckuii BONPOC B pedy rocyapCTBEHHOTr0 00BUHMTEJISA

OmHuM U3 pa3HOOOpa3HBIX MEXAaHU3MOB SI3BIKOBOTO apTyMEHTAaTUBHOTO
BO3JICHCTBUSL Ha CIylIaTelied, MCHOJB3YEMBIX TOCYAapCTBEHHBIM OOBHHHUTEIEM
B X0JI€ CyJIe0HOro Ipoliecca, IBJISETCS PUTOPUUYECKUI Bompoc. Puropuueckuil Bo-
MIPOC OTHOCUTCS K YUCITY TPAJAUIIMOHHBIX CHHTAKCUYECKUX (CTUIUCTHUECKUX) (Hu-
I'yp p€4H, aKTUBHO MPUMEHSAEMBIX OpaTOpamMu €€ cO BpEMEH aHTUYHOCTH, B TOM
quclie B 00actu cyae0HOM pUTOpUKH. BmecTe ¢ TeM posib U MECTO pUTOPUUECKO-
r'o BOIIpOca B IPOKYPOPCKOM JIUCKYpCE O HACTOSILIErO BPEMEHH OCTAr0TCs HEOITH-
CaHHBIMH.

B nanno#t pabote Ha MaTepuale BHICTYIUICHUS B IPEHUSX COBPEMEHHBIX I'O-
CYJapCTBEHHBIX OOBUHHUTENIEH paccMaTpUBAETCs, JUISl YEro, ¢ KakoWl MHTEHIMEN
UCIIOJIb3YETCsl TaKasi CTUIMCTUYECKas (PUTypa, KaK pUTOPUUYECKUI BOIIPOC.

[Ipexne Bcero ciaeayer OTMETUTh, YTO HCIIOJIb30BAHUE PUTOPUUYECKOrO BO-
npoca B cyJIeOHOM peur 00YyCIIOBJICHO MPUPOJIOH TIIACHOTO MyOJIMYHOTO PacCMOT-
peHusl ZIeN: OpaTop JOJDKEH «OKa3aTh LIeJICHAIIPaBICHHOE BO3JIEWCTBHE Ha CYI,
CIOCOOCTBOBATh YOEKJICHUIO CYJEH, IPUCSHKHBIX M MPHUCYTCTBYIOLIUX TPaXJIaH B
MCTHHHOCTH MHEHHS BBICTYIIAIOMIETOY .

N3BecTHO, YTO PUTOPUUECKUIN BOMIPOC — ATO 00JIeYEHHOE B JOpMY BOIpoca
YTBEP)KJICHHE WM OTpHUI[aHUE O KOM-IuMbo wiu o uyéM-nubo. MccnemoBarenu
YTOYHSIOT 3Ty MO3HMIMIO C Pa3HbIX CTOpPOH. Hampumep, 4To «pUTOpUYECKHI BO-
IPOC — 3TO crelUPUIECKUNA CIIOCO0 MOaaun TE3UCOB UITU apryMeHTOB»2. W uro
«PUTOPHYECKHI BOIIPOC — 3TO BOIIPOC, OTBET HA KOTOPBII BCEM XOPOLIO M3BEC-
TeH»°. TakuM 06pa3oM, B PUTOPUIECKOM BOIPOCE OTBET COASPIKUTCS YXKE CaM I10
cebe u He TpeOyeT AKCIUIUIIUTHO BRIPAXKECHHOTO «1a» WA «HET».

B xoxe cyne6HOro pasdupaTenbcTBa Cy/bs, NMPUCSIKHBIE 3acelaTeiu, 3a-
IIUTHUK, TOJICYIUMBIM, AEKOIUPYsl COOOILIEHUE OpaTopa, JAOJKHBI CaMU MOHSATH,
YTO UMEHHO JI0 HUX XOTEJ JIOHECTH C MOMOILIBI0 PUTOPUUYECKOrO BOMPOCA TOCY-
JapCTBEHHBIM OOBUHUTENb. 3a/iadya TOCYJapCTBEHHOIO OOBUHHTENS — YyOEIuTh
CyIl U CTOPOHBI B TOM, B 4Y€M OH caM 0e3yCIOBHO YOEX/IEH, a UMEHHO B TOM, YTO
JAHHOE MPECTYIUICHUE COBEPIIWI MOJCYIAUMBIA M €My HeOoOXOIWMO Ha3HAYUTh
OIPENICNIEHHOE HaKa3aHWe. PUTOpUYECKUIT BOIIPOC, KAK BBIPA3ZUTEIBHOE CPEIICTBO
BO3JICHCTBUSI HAa ayJAMTOPHIO, JOJDKEH CIOCOOCTBOBATH PEUICHUIO ATOW 3a/layw,
IIpU 3TOM KOHKpPETHbIE (pa3bl, OPOPMIIEHHbIE B BUAE PUTOPUUYECKOrO BOIPOCA,
MOTYT OBITh (DYHKITMOHAJIEHO HATPY>KEHHBIMU TTO-PA3HOMY.

! Vye6Ho-MeTOMIICCKIE yKazaHus K Kypcy «Pycckoe cyneOHoe kpacHopeume» / coct. H. [I. Jecsiera.
Capanck, 2004. C. 4.

2 bapanoB A. H. JIuarsucrudeckas Teopus aprymerrarmn. C. 36.

*Kimoes. E. B. Putopuka (MuBernust. Jucnosurms. Mintokyust). M. : [IPUOP, 2001. C. 221.
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C no3unuii puTOPUKHU BBIIEISIOT ClIeyoNIe (PYHKIIMH PUTOPUUYECKOTO BO-
npoca Kak (pUrypel peyu:

1) SMOLIMOHATILHOE BBIJICIICHHE CMBICIIOBBIX IICHTPOB BBICTYIIJICHHS;

2) GopMHpPOBaHHE  SMOIMOHAIHLHO-OIICHOYHOTO  OTHOIICHHS  ajpecaTa
K MPEJIMETY PEYH;

3) mpezcTaBieHuE aapecaTy OCOOCHHO BAKHBIX B CMBICJIOBOM OTHOIICHHUH
JTAIOB PACCYK/ICHNUS (10KA3aTeIbCTRA) .

OOpatumMcst K SI3BIKOBOMY Martepuaiy, T. €. MPOBEAEM aHaau3 Ha3BaHHOU
buUryphl peun B TEKCTaxX, MPU3HAHHBIX JYUYITUMHU [0 UTOTaM MPO(ECCHOHATBLHBIX
OpaTOPCKUX KOHKYPCOB TOCYIAapCTBEHHBIX OOBHUHUTENEH. OTMETHM, YTO B CBOEM
WCCJIEIOBAHUM Mbl HE PACCMAaTPUBAEM PEUYU TOCYJAPCTBEHHBIX OOBHUHUTENEH C
TOYKH 3PEHHSI HOPMATUBHO-TIPABOBOM, a 0€pEM TOJIBKO B aCIIEKTe KOMMYHHKATHB-
HO-pedeBoil dddexTuBHOCTH. Hamu ObLTM MpoaHaIU3UpOBaHbI § pedeil rocynap-
CTBEHHBIX OOBUHHTEIIEH, TOJBKO B YETHIPEX U3 HUX ObUIM MCIOJIb30BAHBI PUTOPHU-
yeckue Borpockl. Becero Obu1o HacunTaHo 16 puTOpuYECKUX BOIPOCOB.

CTpyKTypHO BONPOCUTEIBbHBIE NMPEMIOKEHUS B TEKCTaX pedyd IOCyIapCT-
BEHHBIX OOBHUHHUTEJICH MOTYT pacrojiaraThCsl B Ha4alie, B CEPEIMHE U B KOHIIE TEK-
CTa.

[IpuBeném nmpuMep MUCIOIB30BaHUS PUTOPUYECKOTO BOIIPOCA B HAYAJIE PEYM:
«K coxanenuro, gajaeko He Bcerga youiln yma€rcst moWmarth, enié TpyaHee JoKa-
3aTh MX BUHOBHOCTH. TaKk IoyeMy K€ Mbl COMHEBAEMCs, KOIZIa OHM Iepe] Ha-
mu?»°. JlaHHas pedb OPUEHTHPOBAHA HA MPUCSKHBIX. ['0COOBUHUTENIO HEOOXOIH-
MO C CaMOr0 Hayaja HaCTPOWUTH CIIyLIATENEH Ha MPUHATUE ONPENEIIEHHOTO pelle-
Hus. He nMest BO3MOXXHOCTH J1eT1aTh BBIBO/IbI O BUHOBHOCTH MOJICYAUMBIX B popMme
YTBEPXKACHUSI, OpaTop Mpubderaer Kk popme BHEIIHE BOMPOCUTEIHHOMN, a MO Cyllle-
CTBY SIBJISIFOLIENCS SIPKUM 3MOLMOHAIBHBIM yTBEpKAeHUEeM. MHaue roBops, yxke ¢
caMOT0 Hayvajla peud ToCcyJapCTBEHHBIM OOBHHUTEIL MOOYKIAeT ClylaTenae mo-
BEPUTH B BUHOBHOCTb ITOJACYAMMBIX, TEM CaMbIM CKJIOHSS Yally BECOB Ha CTOPOHY
OOBHHEHHUS.

B cepenune peun puTOpUYECKHUN BOIIPOC TAKIKE HAXOIUT CBOE NPUMEHEHUE.
®abyna femna uznaraetTcsi yTBEpAUTEIbHBIMU MPEUIOKEHUsIMU. Vicnonp3yercs Tum
peur — TMoBeCTBOBaHME. BMecTe ¢ TeM ocMbICieHre (paKkTOB, UX MHTEpIpeTanus
TpeOYIOT MHOTO THUMA Pe4Yr — paccykaeHus. g Toro yToObl YHTH OT MOBECTBO-
BaTEJbHBIX MPEJIOKEHUN U MEPEUTH K OCOOCHHO BAKHBIM B CMBICIIOBOM OTHOIIIE-
HUHU 3TanaM pacCyXIEHUs OpaTOp OCTAHABIIMBAET MOBECTBOBAHUE U BKIIFOYAET BO-
npoc. ITo JaenaeTcs Jjsl TOro 4ToObl SMOLIMOHAIBLHO MPUBJIEYh BHUMAHUE CITyIlia-
TeJeil, CAHTAaKCUYECKU U CTUIIMCTUYECKH Pa3HooOpa3uTh paccka3, oOpaTUTh BHU-
MaHH€e CIyllaTesield Ha COAEPIKATEIIbHO BaXKHbIE MOMEHTHI peuu. Tak, Harpumep,
roCyIapCTBEHHBIM OOBHUHUTENIEM OBLIM HCIIOJIH30BAHBI TaKWE PUTOPUUECKHE BO-
pockl: «B oTBeT Ha 3TO OH mpeaokua [’ POMOBY BBINTH U3 MAIIMHBI U TIOTOBO-
pUTh, HAJO JHU OBLJIO BHIXOAUTH U3 aBTOMOOWIISA, ONATH ke Ha Mopo3? [louemy

*Cm.: Muxanbckast A. K. OcHOBBI puTOprKE: MBICIB 1 c110B0. M., 1996. C. 240-241.
>Cwm.: PsiGoBa JI. T. TTy6umdnas peds ToCyIapCcTBEHHOTo 00BHHMTENS B cyae. Upkytck, 2013. C. 68.
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HEJB3s OBLIO TIOTOBOPHTH B MarmmHe?»’. [IpuMeHsst B CBOGil pedr JaHHBIC PHTO-
pUYECKHEe BOMPOCHI, TOCYIapCTBEHHBI OOBUHUTEh (DAKTUYECKU YTBEPKIAAET, YTO
BBIXOJIUTh M3 MalIMHBI HE OBLJIO HEOOXOAMMOCTH M oOpaliaeT BHUMaHUE Ha TO,
YTO JEHCTBUA MOACYIMMOTO OBLITU CIUIAHUPOBAHBI N3HAYAIBHO.

HccnenoBanue mokasano, 4To A (PUHAIBHOM YacTHU BBICTYIUICHHS TOCY-
JTApCTBEHHOTO OOBHWHUTENSI PUTOPHUECKHUE BOMPOCHI HE XapakTepHbl. K KOHITy pe-
YU TOCYAApCTBEHHBIA OOBHHUTEIHL YK€ OKOHUYATEIHHO TOJIBOIAUT MPHUCYTCTBYIO-
X B CyJIe K OTBETaM Ha BOMPOCHI, TpeOyromue cyaeoHoro paspemenus. IMeHHO
MMOATOMY UCITOJIb30BAHUE PUTOPUICCKUX BOTIPOCOB KaK YMOITMOHAIILHOTO CPEACTBA
BO3JICUCTBHS 37I€Ch HEYMECTHO.

B koHIie peun 0OBIYHO WCIIONB3YIOTCS MPSMBIE BOIPOCHI K COCTaBy Cyaa U
PUCSHKHBIM 3aceaTelIsiM, TJIaBHBIM 00pa30M, O BUHOBHOCTH WJIM HEBUHOBHOCTH
noJIcyAUMOro. JlaHHble BOMPOCH! TPEOYIOT SKCIUIMIIUTHO BBHIPAKEHHOTO «1a» WIIU
«HET», B OTJIMYHE OT PUTOPUUECKUX BOMPOCOB. B KOHIE peun rocynapcTBEHHBIC
OOBHHHTENN 3a4aCTyI0 MpUOEraloT K BOMPOCHO-OTBETHON (hOpME M3II0KEHUS CBO-
UX MBICIIEH ISl TOTO, YTOOBI MOJBECTU CIyIIATENEH K PEIICHUI0, aHATOTUYHOMY
MO3UIMU TOCyAapcTBeHHOro oOBuHUTENs. Hampumep, «YUTo mo3BosisieT MHE Ha
sToM HactauBath? Jla To, yTo MbuHCKOM cpa3y ke ObLI Ha3BaH Croco0 youiicTBa
— C/IaBJICHHE IIICH, €TO OPYANE — ITOJIOTEHIIE, O KOTOPHIX KpOMe HEeE€ 10 MOMEHTa
HCCJICIOBaHMs TpyTa peOEHKa HUKTO HE 3HAID.

Crnenyer Takke 0000 OTMETHUTb, YTO PUTOPHUECKHE BOMPOCHI B pedax ro-
CYIapCTBEHHBIX OOBHHUTEJICH MOTYT YHOTPEOIAThCS SAMHUYHO WM KAacCKaJHO.
Yare oHM UCTIOIB3YIOTCS MOAPSI, KACKAIHO, C IEIbI0 YCHIIUTh AKCIPECCHI0 yoe-
xaeHus: «KakuM 1muHU3MOM Hajlo Obuto o0agaTe TpyTHEBOM, koTopas Be3na Ha-
3UHY CMOTPETh 30JI0ThIC YKPAIICHHUsI, 3Hasi TIPU STOM, YTO MOCJIECIHIOK KAET BEP-
Hasi CMEpTh, U Ha3aJ OHA yke HUKorna He BepHETcsa?! Ha cnemyromuii 1eHb HATIIO
BpaTh, TJISA/IS B rJ1a3a poJicTBeHHHKaM Has3uHoii, koTopbie He HaXoAmIu cede MecTa
oT OECTOKOMCTBA U TPEBOTH 3a OJIU3KOTO genoBeka? !»®.

Bricka3biBasi CBOE SMOIIMOHAIBHO-OIICHOYHOE OTHOIICHHUE K MPECTYIUICHUIO,
roCcyJapCTBEHHBI OOBUHUTENH CO3MAa€T B BOCIPHUSATHHU CIIyIIaTesle oOpa3 rocy-
JApCTBEHHOTO OOBHHUTENS KaK HEPAaBHOMYIIHOTO, CIPABEIJIMBOTO YEIOBEKa,
MPUHITUTTHAIBHO, a HE MO JOHKHOCTH 3aHWMAIOIIETO OOBHHUTEIBHYIO MO3HIIHIO.
VY npuUCSHKHBIX 3acenaTeNiei HeMPOU3BOJILHO (POPMHUPYETCS MO3UTHBHOE OTHOIIIEC-
HUE K TOCOOBUHHUTEIIIO U HETaTHBHOE OTHOIIICHHE K TIOJICYTMMOM.

AHanmu3upys (PyHKIIUH PUTOPUIECKOTO BOIPOCA B PEUYU TOCYAapCTBEHHOTO
OOBHMHMTEIISI, MBI TIPUIIUIA K BBIBOAY, YTO YaIlle BCETO PUTOPHUYSCKHI BOTPOC HC-
MOJIB3YIOT B CEPEAMHE PEYM C ICJIBI0 YMOIMOHAIBLHOTO BBIJICICHUS CMBICIOBBIX
IIEHTPOB  BBICTYIUICHUS W JEMOHCTpPAllUd ajpecary OCOOCHHO Ba)KHBIX
B CMBICJIOBOM OTHOIIIEHUH 3TAINOB PACCyXJICHUsI. PuToprueckuii BOmpoc CrocoOeH
MPUBJICYh BHUMAHHUE CITYIIATEICH K TOW TOUKE 3pEHUsI, KOTOpasi SBJSETCS TJIaBCH-
CTBYIOIIEH JJI1 TOBOPSAIIETO U MOBIUATH HAa ()OPMHUPOBAHUE €TI0 TTO3UIIHH.

®Cm.: Pabosa JI. T. [Ty6nuunas peds rocy1apcTBEHHOro obBuHMTENs B cyae. Mpkyrck, 2013. C. 80.
" Tam xe. C. 74.
8 Cm.: PsiGoBa JI. T. TTy6umanas peds TOCyIapCTBEHHOTo 00BHHATENS B cyae. Upkytck, 2013. C. 63.
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Takoe Cp€aAcCTBO SMOIIMOHAJIBHOI'O BOS,ZICfICTBI/ISI Ha CJ'IYH.I&TCJ'ICI‘/JI, KaK pHUTO-
pI/I‘-ICCKI/If/'I BOIIPOC, TOCYAapCTBCHHLIC OOBHHUTEIIN HCIIOJIB3YIKOT HC 4YacCTO. OI[H&KO
9TO O6’I>§ICHH€TC}I, Ha Halll B3IJIA4, TCM, 4YTO pI/ITopI/ILIeCKI/Iﬁ BOIIPOC IIPUMCHACTCA B

pPeUn TroCyaapCTBCHHBIX OOBHHUTEJICH B COUYETAHHUU C APYIruMH SKCIIPECCUBHO-
CTHJIIMCTHYCCKNMHU 060p0TaMI/I.
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