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Bn1aanBOCTOKCKUIA rOCYA,apCTBEHHDBIV YHUBEPCUTET SKOHOMMUKM U CepBUCA
BnagmsocTtokK. Poccua

CooTHoLweHue pOCCVIl\;ICKMX HacneacTBeHHbIX PoOHAOB
CO CMEeXHbIMU 3apy69)KHbIMVI npaBOBbLIMU KaTeropmamum

CTaTbA NOCBALLEHA UCCNEA0BAHUI0 HOBE/IbI TPaXKAAaHCKOIO 3aKOHOAATENbCTBA, POCCUIA-
CKOM HayKW M MPaKTUKW MHCTUTYTa HacleACTBEHHbIX NPaBOOTHOLWEHWUIA — HacNeACTBEH-
Horo ¢oHaa. Uenb npoBectn cpaBHUTENbHO-MPABOBOE MUCCAefoBaHWe 3apybexkHom
NPaKTUKMU NPUMEHEHUA HACNEACTBEHHbIX GOHAO0B U ONPenennTb KPyr akTyasbHbIX Npo-
6nem, Bamaowmx Ha 3pPeKTUBHOCTb peanm3aLmmn 3akoHo4aTe IbHbIX HOPM B chepe co3-
JaHUA U OCYLLECTBNEHUA HacnencTBeHHbIX GoHA0B B Poccuun. Tak, cornacHo otyety de-
AepanbHO Hanorosol cnyxbbl Poccun 0 cOCTOAHMM M KOAMYECTBE 3aperncTpMpoBaHHbIX
IOPUANYECKMX INL, C MOMEHTA BCTYN/IEHUA B CUJ/Y 3aKOHOAATE/IbHbIX NOIOKEHUN O CO3-
AaHuM HacneacTeBeHHbIX GoHAoB (1 ceHTAbpa 2018 r.) u no HacTosuiee Bpems obliee
YMUCNO 3aPErMCTPMPOBAHHBIX HACNeACTBEHHbIX GOHAOB Ha BCel Tepputopumn PO He npe-
BbILAET TPMALATHK NATK.

MeTo[0/10rMYECKY0 OCHOBY MCCNeA0BaHUA COCTaBAAET CPaBHUTEbHO-NPABOBOW aHa-
/M3, NPUMEHEHME KOTOPOro 06yCc/N0BNEHO TEM, YTO B OCHOBE AENCTBUTENBHON pedopmbl
rPa)KAAHCKOr0 3aKOHOAATE/IbCTBA /IEXKUT NPEEMCTBEHHOCTb MOJIOKEHWUIN CTpaH obLiero
npasa (AHramsa, CLLUA v npouy.). B cBA3K C 3TUM A5 YCTaHOB/IEHMA Lieei U CMbICAa 3aKo-
HOZaTeNbHbIX HO-BOBBEAEHWI, NOCBALLEHHbIX HacneacTBeHHomy ¢oHAy, BbiABNEHMA
IOPUAMYECKON CYLLHOCTU AaHHOW MPaBOBOM KaTeropum, HeobXoAMMO COOTHECTM OMbIT
3apyberKHbIX CTPaH.

Ha ocHoBe cpaBHUTENbHO-NPaABOBOr0 UCCNefoBaHUA 6bliM NOMyYEHbl BbIBOAbI O BO3-
MOKHOCTU MMMIEMEHTALMN 3apybeXKHOro ONbITa: pacluMpeHne BUAOB HACAeACTBEHHbIX
doHAoB (co3a4aHMe MPUMKMU3HEHHbIX U CeMelHbIX Hac/ieACTBeHHbIX GpOoHA0B); UX co3aa-
HWe NocpeaCcTBOM PeopraHM3aLMm, YTO NOBLICUT UX 3GDEKTUBHOCTL MPABONPUMEHEHMS,
€03aCT BO3MOXHOCTb KOHKYPEHTOCMOCOBHOCTM C aHAaNIOTUYHbIMU KOHCTPYKLMAMK (L0-
BEPUTE/NIbHOE YNpPaB/eHUE, TPACT) B YaCTU COXPAHHOCTU U YMNpPaBAEHWUA WUMYLLECTBOM,
YO0BNEeTBOPEHUA WHTepecoB beHedeumapoB M Bbirogonpuobpetateneit B chepe Ha-
CNeACTBEHHbIX MPABOOTHOLLEHWN.

Kniouesble €/10Ba U CNOBOCOYETAHUA: HACNEACTBEHHbIN GOHA, NPUMKU3HEHHbIA HacneacT-
BEHHbI GOHA, NOCMEPTHbIN Hac/eACTBEHHbIM GOHA, TPACT, Hace[04aTe b, BbIro40NpPUOo6-
petatenu.

Bpouckas Mapust BrnagumupoBHa — KaHA. Opuj. Hayk, goueHt kademper ['TI; e-mail:
m.vronskaya@mail.ru
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The ratio of Russian inheritance funds
to related foreign legal categories

The subject of this article is the study of the new for Russian science and practice insti-
tute of inheritance relations, the inheritance fund. The goal is to conduct a comparative
legal study of the foreign practice of using inheritance funds and determine the range of
urgent problems affecting the effectiveness of the implementation of legislative norms in
the field of creation and implementation of inheritance funds in Russia. So, according to
the report of the Federal Tax Service of Russia on the status and number of registered le-
gal entities, from the moment the legislative provisions on the establishment of inheri-
tance funds came into force (September 1, 2018), and to date, the total number of regis-
tered inheritance funds throughout RF does not exceed thirty-five.

The methodological basis of the study is a comparative legal analysis, the application of
which is based on the fact that the basis of the actual reform of civil law is the continuity
of the provisions of common law countries (England, the USA, etc.), therefore, to estab-
lish the goals and meaning of -date innovations devoted to the inheritance fund, the
identification of the legal nature of this legal category, it is necessary to correlate the ex-
perience of foreign countries.

Based on a comparative legal study, conclusions were drawn about the possibility of im-
plementing foreign experience: expanding the types of inheritance funds (creating life-
time and family inheritance funds), creating them through reorganization, which will in-
crease their enforcement efficiency and create the possibility of competitiveness with
similar constructions (trust management, trust) in terms of preservation and manage-
ment of property, satisfaction of interests of beneficiaries and beneficiaries in the field of
hereditary legal relationship.

Keywords: inheritance fund, lifetime inheritance fund, posthumous inheritance fund, trust,
testator, beneficiaries.

Beenenme. B coorBerctBuu ¢ m. 1 cr. 123.20-1I'K P® HacneactBeHHbIi GoH
(mamee — H®) — 310 (hOHI, KOTOPBIA CO3MAETCA B 3aKOHHOM IOPSIKE BO HUCIIONHEHHE
3aBEIIaHus TPAXKAAHMHA U Ha OCHOBE €r0 MMYILECTBAa OCYILECTBISIOIINN IesATeIb-
HOCTh TI0 YNPaBJICHHUIO MOJIYYEHHBIM B MOPSIKE HACIEJOBAaHUS UMYIIECTBOM 3TOTO
rpakJaHnHa Ha OecCpOvHON OCHOBE OO B TEUEHHUE OMPE/ICICHHOTO CPOKa B COOT-
BETCTBHH C yCAOBUsAMHE yrpasierus HD [1].

H® ycnemHo QpyHKIHOHUPYIOT 3a rpanuieid, B yactHoctd CLUA u Epomne, yxe
Ha TPOTSHKEHUM BeKa, a TO U Oojbie. Takue QOHIbI MOMYYHIN IIUPOKOE MPUMEHE-
HH€, YTO OTPA3MIOCh Ha UX BHIOBOM pasHoobpasuu [2, c. 249]:

1) npwxusnennpie H® — 310 Takoi BUI GOHIOB, KOTOPBIHA yUpekIaeTcst Hacie-
JoJaTeneM BO BpEMsl €T0 KU3HH U MPOAoIKaeT (YHKIMOHUPOBATD MOCTIE €0 CMEPTH
B COOTBETCTBHU C YCIOBUSMH, 3aKPETICHHBIMHU B 3aBEIIaHUY;

2) nocmeptHbie H® —Bun GoHIOB, KOTOPBIIT CO3AaeTCs 1O BOJIE HACIEHIONATEIS,
BBIpQ)KEHHOH B 3aBEIIaHUH, TIOCIIE TOTO KaK OH YMHpAET.
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Crout 106aBHUTh, YTO 3aKOHO/IATEIHCTBA OTAEIHHBIX TOCYJAPCTB MPEIOCTABISIOT
BO3MOXKHOCTh CO3JIaHUSI TaK Ha3bIBAGMBIX «CeMeWHBIX (poHmoB». Takue ¢GoHIBI, KaKk
MPaBUIIO, CO3AIOTCS YWIEHAMH OIpEIeNICHHBIX ceMeil u 3a cuer o0mux cpencts. Ce-
MeiHbIe (POHIBI OOBIYHO YUPEKIAIOTCS BO BPEMS KU3HH POACTBEHHUKOB, B TO BpeMs
Kak OOJIbITIas 9acTh €BPOIEHCKUX M aMepuKaHCKuX H® co3maHbl Ha CpeacTBa, KOTO-
phle 3aBelan HacIeA0 aTelNb.

Kak u3BectHO, npuoputeTHO Lienbio co3paanuss HD sBiasgeTcss ocyliecTBICHUE
OIaroTBOPUTENHHON AedaTenbHOCTH. K mpuMepy, OHH OCYIIECTBISIOT (pHHAHCHPOBA-
HUE OONICCTBEHHBIX OpPTaHM3AlNN, PAa3IMYHBIX O0pPa30BATEILHBIX U 3IPABOOXPAHH-
TEIBHBIX YUPESKICHUH, HAMIPABIISIOT UM CPEJICTBA HA CO3/IaHNE BCEBO3MOXKHBIX OJaro-
TBOPHUTEIBHBIX MTPOEKTOB, & TAKKE YUPEIKIAIOT €KETOAHbIE IPEMHUH.

B Poccun coznanme nmpmwxusHeHHBIX HO u cemeitnsix HO He mpexycMoTpeHo:
UCKITIOUUTENBHO mocMepTHele H® MoryT ObITh 00pa3oBansl Ha Tepputopun PO. Ta-
KO€ OrpaHWYEHHUE ONPEETIEHHO HE CTABUT B IIpuopUTeT poccuiickue H® B cpaBHeHUN
¢ 3apy0exHsiMu. K ToMy ke ocyIecTBIieHHe 0IaroTBOPUTENBHOCTH HE ABIISETCS ca-
MOIIEJIBIO YUpEKIeHUs oTeuecTBeHHBIX HD: 310 ckopee BTOpocTeneHHas 3aaa4a, 4eM
OCHOBHA IIETTb.

Hewmernkoe 3akoHOAaTENBCTBO, B YACTHOCTU I 'paxknaHckoe yioxkenue I'epmaHuu
(manee —I'TY) [3], mocTaTouHO MOIPOOHO PETIAMEHTUPYET MOJ0KEHHSI OTHOCUTEIb-
HO co3aanust HO.

B coorBercTBuM ¢ a03. 1 maparpada 80 I'TY mis Toro, 4ToObl yUpeauTh MpPaBo-
crtocoOHbII HD, HE00X0IMMO COBEPIIUTH COOTBETCTBYIOIIYIO CACNKY, a TAKXKE TOJTy-
YUTh pa3pelieHue OT COOTBETCTBYIOIIETO OpraHa BJIACTU 3E€MJIM, Ha TEPPUTOPUHU KO-
Topoit H® OyneT nMeTh CBO€ MECTOHAXOXKICHHE.

CornacHo a63. 1 maparpada 81I'TY caenka mo co3manuto H® Haxoaurtces B nps-
MO 3aBUCHMOCTH OT TOTO, KOT/Ia OH OBLI YUPEXKIICH — BO BpEeMs JKH3HH 3aBeIlaTels
100 Mmocie ero CMEpTH B COOTBETCTBUH C COAepKaHMeM 3aBellanus. Ecnu caenka mo
co3ganmuio H® He comep kUt XOTs OBl OJTHO U3 YCIOBHHU, IIPH KOTOPOM OH MOXKET OBITh
MpU3HAH MPABOCIOCOOHBIM, M BMECTE C TEM HACJIEI0/IaTellb, HE YCIICBITHI JTUKBUIH-
pPOBaTh BO3HUKIIUE MPOTHUBOPEUMS C 3aKOHOM, yMEp, TO OYEBUIHO AOJKHBI MpUMeE-
HATBCA HojoxeHuss 0 H®, koTopriii co3maercs mocie cMmept. A03. 2 maparpaga 81
ITY 3akpemuisieT 3a yupenuresnem HO npaBo Ha oTka3 oT caenku no cozaanuto HO no
pasperienus ero yupexxaenus. CTOUT A00aBUTh, YTO €CIIH NPOILICHHUE O Pa3pelIcHUH
co3ngath H® yxe mogaHo B KOMIETCHTHBIA OpPTaH, TO 00 0TKa3e MOXKET OBIThH 3asBJe-
HO TOJIBKO EMY.

B 3akoHOmaTensCTBE TaKUX TOCYIApCTB, Kak, HampuMep, ApMeHusa u Monaasus,
MPUCYTCTBYIOT CHEIMAILHBIC HOPMBI, PETYJIUPYIOIIUE MPOIIECC CO3MaHus U (DYHKITHO-
HupoBanusi HO, kak mpuKU3HEHHBIX, TaK U TTOCMEPTHBIX. bosee Toro, u B ApMeHuH,
1 MonoBe ecTb OTENbHBIE 3aKOHBI, IETAIILHO PETYJINPYIOLINE MPOLEAYPY CO3AaHuU,
JEATSILHOCTH ¥ JMKBUAANNUN (OHJIOB, B TOM YHMCIIC HACIEIACTBEHHBIX, YETO HEIh3s
ckazath npo Poccuro.

Crarps 9 3akona Apmennn «O dormax» [4] comepKuT cieayronme IpUIHHEL
cozganusg HD: yupexxaeHne yupeIuTesiMi; peopraHu3anys CyecTByiomero GoHaa
0o (HoHIOB; mMpeoOpa3oBaHWE HEKOMMEPUYECKOH opranusanuu. B cBoio oudepenn
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poccuiickoe 3aKOHOAATEIHCTBO MPEJOCTABISET JIUIIb UCKIIOYUTENBHYIO M3 BBIIIEHA-
3BaHHBIX BO3MOXKHOCTEH — TOJIBKO co3nanue (yupexaenue) HOD.

B cootBerctBum ¢ . 1 2 c1. 103akona Apmennn «O ¢ongax» HO cozpaercs:
Ha OCHOBAHWH PEIICHUS yupeauTeNiell Tocie X COOpaHus; Ha OCHOBAHWU MUCHMEH-
HOTO pEIIeHHs OJHOTO JIMIA, B CBA3H C Ye€M OUYEBUIHBI PA3JINYHS B COOTHOIIEHWUHU C
poccuiickumu H®. 3akoHOIaTEeabCTBO APMEHUU JIOMYCKAET COBMECTHOE CO3JIaHUE
H®. [TogoOHBIX HOPM HET B POCCHIICKOM 3aKOHOAATEIHCTBE, OMHAKO B KOHTEKCTE HO-
BEJUT HACJICCTBCHHOI'O 3aKOHOATEIbCTBA B YacTH BbiaeiacHus ¢ 1 centsiops 2019r.
WHCTUTYTa COBMECTHBIX 3aBEUIaHMiA CYNPYrOB COBEPIICHCTBOBAHUE 3aKOHOMATEINIb-
HBIX NonoxeHui nocpsmeHusx H® —Bonpoc Bpemenu.

Hcxons u3 cmbicna 1. 1 cr.11 3akona Apmennu «O (GoHIax» HampalidBacTCs
BBIBOJT O TOM, 4T0 H® MOkeT ObITh CO3/1aH M BO BpPeMs )KH3HU yUPEIUTEIs, U Ha OC-
HOBaHWH 3aBEIIAHUS TOCIE ero cMepTu. B coorBercTBuu ¢ m. 2 ct. 11 3akona Apme-
Huu «O GOHIAX» CBUAETEIHCTBO O HACIEICTBE, KOTOPOE HOTAPUYC BHIIAET MCTIOITHU-
TEJIO 3aBeIIaHus, JOJDKHO COJEpXKaTh 0053aTeNbCcTBO Mo peructparun HO ot nveHn
HacjenoAaTeNs Mo o0IeMy TpaBHIy B TEUYECHHE Mecsla (3aBelIaHhe MOXKET COIep-
»KaThb APYroil BpeMEHHOMH OTPE30K).

3akon Apmennn «O QoHIaX>» CleHUaTbHBIM 00pa30M HE PEryIupyeT CO3aHue U
nesTenbHoCcTh HD, yupe)IeHHBIX MIPY JKHU3HH, OJHAKO JENIAeT OTOBOPKY O TOM, YTO Y
H® moryT OBITh Kak TOTCHIIMATIBHBIE, TAK U (haKTHYECKHE OeHEPUIHUAPEI.

ITonoOHBIE apMsHCKMM HOpMaMm 00 yupexxknennn HO mpasuna o cozmannu HO
MMEIOTCS ¥ B MOJITABCKOM 3aKOHOJATENBCTBE, a KOHKPETHO B 3akoHe MomnmoBsl «O
¢donpax» [5]. K npumepy, 4.1 cr. 103akona MonmoBsl «O (GoHIaX» 3aKpEIUISIET BO3-
MOKHOCTb CO3/IaHUsI COBMECTHBIX H®. B cOOTBETCTBMU C JIaHHOW HOPMOW aKTOM O
cozgannu H® BeicTynaer pemieHue (B TOM ciydae, €CIH YYPEIUTENb — OHO JIHIIO)
au60 moroBop (B TOM ciydae, €CM yupeAuTenH — IBoe W Oosee yui). B kauectse
nprMepa TakkKe MOKHO IPUBECTH HOPMY, 3aKPEIUISIONIYI0 005S3aHHOCTD 3@ UCIIOJIHU-
TeJeM 3aBemmanus no peructpannu HO nMmeHneM 3aBemaTens B TEUEHHE MeCsIa OCIe
MOJTyYEHUS OT HOTapUyca CBUJCTEILCTBA O TIPaBE Ha HACIICIICTRO.

HecmoTtpst Ha BcE BhIIecKa3aHHOE, B MOJJABCKOM 3aKOHOAATEILCTBE MPaBOBast
pernmamenTanus mocMepTHbIX H® 3HaUMTENhHO OTIAMYAETCS OT 3aKOHOAATEIHHOTO
nonoxxenuss H®, coznannpix npu sxu3nu. Hanpumep, gacts 4 ctatbu 10 3akoHa Mon-
n0BbI «O QoHIax» COAEPKUT cienyromiee mpaBmio: eciarn HO sBiseTcs mocMepTHBIM,
TO 3aKOHHBIC HACICIHHUKHU, a TAKIKE KPEAUTOPHI yupeautesns (Tubo yupeaureneii) 00-
JAJAl0T TAaKUMH Ke TpaBamMu B oTHomeHnn H®D, kak 1 B OTHOIIEHNH JTI000TO APYTOro
HUMYIIECTBa, KOTOPOE 3aBEIIACTCS.

B 3akoHOmaTenpHBIX MacCHBaX MHOTHX EBPONCHCKUX TOCYIApCTB, HANpUMED,
Wcnannn, Ounnsaaann, lanuu, [lomsmm, CrnoBakuu, Uexwun, DCTOHUHA COAEPKATCS
HOPMBI, KOTOPBIE PErYIUPYIOT MPOLEAYPY CO3aHus mocMepTHBIX HD.

B cootBerctBru ¢ 3akoHoM Vcnannn «O donpax...» [6], a koHkpeTHo ¢ 4. 1, 21
3 c1. 6 nanHorO 3aKoHa H® BmpaBe co3naBaTh (hU3MYECKHE JTUIA, KOTOPHIE JOJKHBI
obmamate 00IIel aeecrtocoOOHOCTRIO (YTOOBI HEIOCPEACTBEHHO OCYIIECTBIIATh JIes-
TENIFHOCTB) U YaCTHOM JIEECIIOCOOHOCTBIO (JUIsl PacIOPSDKEHUSI MMYIIECTBOM U CPEl-
CTBaMH, KOTOPBIC SBJISIFOTCS MPEAMETOM Jiapa U KOTOPbIE MEPEIarOTCs MPH KU3HU Ha-
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cremoaaresns 00 OyayT MepeaHbl Mocie ero CMEPTH), YaCTHbIC FOPUIUYCCKHE JIH-
113, TIPU 3TOM MIMeEs TIOJIHOE COTJIACHE Ha 3TO CO CTOPOHKI 00IIEro codpanus aubdo cod-
paHusl MapTHEPOB (I OJHUX BUJIOB FOPUIMYECKUX JIMII) JIMOO COTIacKe Ha 3TO OT
YIPABJISIONIEro opraHa (Uit Ipyrux BUAOB IOPHAMYECKUX JIUII), & TAKKe TOCYIapCT-
BEHHBIE opuanyeckue auia. CTOUT HAlIOMHHTH, B OTeUeCTBEHHBIX peanusx HD mo-
T'YT YUpEKAAThCS HCKIIOUUTEIHHO (PU3MYECKUMU JIMIAMH, YTO B OYE€PETHON pa3 A0Ka-
3BIBaCT cIabyro MpopadOTKy JaHHOW MPaBOBOM KOHCTPYKIINK B Poccum.

Yacts 1 crareu 7 3akona Mcnanun «O doHmax...» rmacut, 9to H® cosmaercs Ha
OCHOBaHUHM 0cOOOTO aKTa, KOTOPBI HOCHT Ha3BaHHE «iNter vivos O mortis causa».
YacTp 2 maHHO# cTaThu TOBOPUT O ToM, 4yTo H®D, yupexmaemblii akToM «inter vivos»
(MM MIPMYKU3HEHHBIM aKTOM), CO3/[a€TCS HOTAPUYCOM Ha OCHOBAHHHU €ro akKTa, HOCS-
LIETO OTKPHITHIN XapakTep. YacTs 3 naHHOH cTaThy yTBepxknaaet, yto HD, yupexnae-
MBIH aKTOM «MOrtiS causa»ufiu akToM B ClIydae CMEPTH), CO3[aeTCs Ha OCHOBAHHH
3aBeIaHusl.

HuTepecHo monoxkenue 1. 3 ¢T. 2 3akona Mcenanun «O (oHmax...», OrpaHUBar0-
mero oopazosanne H® ¢ nenpio momyyeHus AOXOMO0B WiEHAMU CEMbU HAcClIeAO/AaTe-
TS

B 3akone Ounnsaaun «O dormax» [7], a KOHKPETHO B pasuene 3, yperyJaIupoBaH
nporecc cozganus H® mocne Toro, kak yupeauTenb yMUpaeT, HA OCHOBAaHUH 3aBella-
HUS TIOCTIEIHETO, IpuYeM OOJBIIYIO POJIb B AaHHOHW Mpolenype urpaer cyn. B coro
ouepenib B Poccuu yupexaennem H® 3aHMMAalOTCS UCKIIIOYUTENBHO HOTAPUYCHI.

Ao63ar 1 pasaena 3a 3akona OunnsHann «O (HoHIAX» 3aKpeIusieT 00I3aHHOCTb
3a JINIOM, KOTOPOE PacTopsKaeTcsl UMYLIECTBOM MOKOMHOTO yUpeauTes, He o3IHee
TpeX MECSIeB YBEJOMHUTH O COJIEPKaHUM 3aBEIIaHNs, PEATIONAraloIIero yUpeKIeHne
H®, cyn B COOTBETCTBHH C MOCIICIAHHM MECTOM IPOXKHBAHHS Haciemomaress (eciu
Hacjen0AaTeb npoxuBain B OunisiHanm) 160 OKpy)HOH cyn ropona XeiabCHHKH
(ecm Hacnenoxatens He mpokuBai B OuunsHauM). BriocnencTBuu cyn o0s3aH yBe-
JTIOMHUTH 00 3TOM (PMHCKOE MHHHUCTEPCTBO FOCTHITHH.

Ao63an 2 paznmena 3a 3akona OumnsHauu «O (HOHIAX» COACPKUT OOSI3aHHOCTH
CyZa, OCBEIOMJICHHOTO 00 yKa3aHHOM BBIIIE 3aBEIaHUU, HEMEJIEHHO YI0CTOBEPHUTD
(hbakT cormacusi CoO CTOPOHBI JIMIA, KOTOPOe OBLIO HA3HAYEHO 3aBelaTesieM, yIpeaInuTh
H®, ucnionauth Bosro nocnendero. Cyn Ha3HavaeT aApyroe Jumo (100 Apyrux JIniy)
coznatb H® B TOM cityuae, ecim ykazaHHOE BBILIE COTIacHe HE OBUIO 1aHO JHOO yKa-
3aHHOE BBIIIIE JIMIIO HE MOJIONLIO ISl HCTIOTHEHHUS TIOPYYEHHUS 3aBelaTers.

3akon Jlanun «O (oHmax...» [8] ycraHaBIMBaeT OrpaHHUYCHUS BOJICH3bSIBICHUS
yuapenures mpu odpazoBanuu H® Bo Bpems xu3nu. B coorBercTBuu ¢ a63.1u 2 ct. 7
JAHHOTO 3aKOHA MOJOKEHUsI, KOTOPBIE BXOAST B YUPEAUTENBHBIN aKT U KOTOpHIE CTa-
BAT B TNPHOPHUTET KOHKPETHYIO CEMBIO JHOO HECKOIBKO CeMEed B paclpeneieHHun
umymectsa HO, He o0nanaioT 3aKOHHOW CHIION B CBOEM COJZIEpKAaHWUHU B TOM CiIydae,
€CIT TIPHOPUTETHOE MPABO PACIPOCTPAHSICTCS JANIbIIe TOKOJIEHHS, KOTOPOE JKUBET B
MOMeHT oOpazoBanus H®, u mpocTupaercs 10 CISAYIOMEro MOKojaeHuS. Beé€ Boime-
CKa3aHHOE KacaeTcsl ¥ MPEeAOCTABICHNS WieHAM KOHKPETHON CeMbH MO0 HECKOIBKUM
CeMbSAM IPEUMYIIECTBEHHOr'0 MpaBa B 3aHATHU KaKOK-TO JOJKHOCTH JIMOO B MOITyYe-
HUM BO3HarpaxiaeHus 3a Tpyxd, nocodbuit H®, a taxke npeampuarus, o MOBOIY
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dbyaxknuonupoBanms koToporo H® Brnpase mpuHuMath perieHus. CTOUT 100aBHUTH,
YTO BBINICYKA3aHHBIM 3alpeT HE OTHOCUTCS K 3aHSATHIO JIOJDKHOCTHU WICHA aIMUHUCT-
paruBHoro coBeta H®. B poccuiickoil mpaBoBoi AeHCTBUTEIBHOCTH TOA0OHBIE HOP-
MBI HE CYIIECTBYIOT.

B Ilonbiie Takke €cTh BO3MOXHOCTh yupeauTb H® kak mpu KU3HUA Haclienoaa-
TeJs, TaK U MOCje ero cMepTH (YyImoMHHAHKE 00 3TOM COMEPKUTCS, K MpUMepy, B . 1
ct. 3 3akona IMoapmu «O dormax» [9]). Bo BTOpoM citydae oOBIYHas mpoIieLypa 00-
pazoBanust HO He nmpumeHseTcs.

3akoHomarenbcTBO CioBakuu B cpaBHeHHH ¢ PO BechMa BapuaTHUBHO B criocobax
cozmanusax H®. ITaparpad 7 3akona Crnosakuu «O ¢oumax» [10] mpenycmaTtpuBaet
yupexxaenne HO dusnueckum uiom (HHU3MIECKUME JTUIIAMH) U FOPUIAYECKUM JIU-
oM (ropuandeckuMu uiiaMu). HO o6pas3yroTes B pe3ysibTaTe NPUHITHS COTJIAIICHHS
(mpu HeckoNMbKUX yupeautensnx) aubo akta H® (npu omHoMm yupemurtere). [Tpuuem
H® MoskeT OBITH CO3/1aH M BO BPEMsI JKM3HH yUpeauTels (yuapeaureeii), i IoCMEPTHO
JUTIOM, SIBJISIOMIMMCS JTyIIENPUKAa3YUKOM IO 3aBEIIaHHI0, B KOTOPOM JIOJDKHBI OBITH
oIpeesieHbl Bce He0OXO0AUMBbIe TIOIOXKeHusl yctaBa HO.

ITyukrom 1 pasmena 3 3akona Hexun «O donmax» [11] mpexycmorpeno, uro HD
MOJKET OBITh YUPEXKICH IMMOCPEICTBOM COCTABIICHUS MMCEMEHHOTO COTJIAIIEHHUS, KOTO-
poe 3aKiovaeTcs MeXIy yupeaurensmu H®D; yapeuTenbHOTO ycTaBa B TOM ciydae,
eciu yupenureneM HOD spisercs ogHo yniio; 3aBemanus. B mynkre 4 pa3nena 3 3a-
koHa Yexun «O QoHIax» €CTh HOpMA 0 MUHHUMAJILHOM pa3Mepe umyiiecrsa HD, ko-
TOPBIM OH JIOJDKEH 00JIajaTh Kak BO BPEMsS CBOETO CO3/IaHHSA, TaK M BO BpeMsl Bcel
CBOEH MocIenyromen AesTensHoCTH. HamoMHuM, 9T0 poccuiickoe 3aKOHOJATEIbCTBO
HE CONIECPKHUT MOJI00HOE TIPAaBIMIIO, 0€3 COOIOEHUS KOTOPOTO HEBO3MOXKHO YIPEIUTh
H®. Urak, croumocts umyinectsa H® momxHa oneHuBarbes B 500 000uerickux
KpPOH KaK B MOMEHT €TI0 YUPEKICHHS, TaK U BO BPeMs €ro ()YHKIIHOHUPOBAHHMS.

3akon Dcronnn «O dongax» [12], a koHkpeTHo 1. 1 maparpaga 5 tarxke gomyc-
KaeT yupexaeHrne HO omHUM Wil HECKOJIBKUMHU JIMIIAMH (KaK ¥ BO BCEX MPEIBIIYIINX
npumepax). OJHAKO TaHHBIH MYyHKT COACPIKUT OrOBOPKY, KOTOpasl HE BCTpeyaaach B
3aKOHax APYIHX TOCyAapcTB, 0 ToM, uto H® moxer ObITh co3maH nmubo Ha ompene-
JIEHHBIN CPOK, TN0O0 0 MOCTIKEHUS TeNIel, onpeieiecHHbIX B yctaBe H®D, mubo Ha He
HeomnpenenEHubIii cpok. KpoMe Toro, B cooTBeTcTBHH C I1. 1 maparpada 7 3akona Dc-
ToHnU «O (POHAAX» BO3MOKHO CO3AaHUE KaK MPWKU3HEHHOTO, TaK M MOCMEPTHOTO
H®. OcHoBannem ydpexJaeHHsS TOCIEIHEr0 CIYXXHUT 3aBellaHue, KOTOpPOoe MOIHKHO
OBITh YIOCTOBEPEHO HOTAPHYCOM U COZEpKaTh perieHne o cozaannu HO.

[ToxBoasS MPOMEKYTOUYHEIE UTOTH CPaBHHUTEIHHO-TIPABOBOMY aHAJIU3y OIBITA 3a-
pyOeKkHOTO 3aKoHOJaTenbcTBa B yactu co3ganus HD, chopmynupyem HexoTopbie
TE3HCHI.

— HACIIeZICTBCHHBIC (DOH/BI HE SBISIOTCS HOBBIM MPABOBBIM WHCTHTYTOM B 3apy-
OcxHbBIX cTpaHax: ['epmanms, Apmenus, Monnosa, Mcnanus, @unnsaaaus, Jlanus,
[onpima, CnoBakus, Yexus, DCTOHUS U APyrue CTPaHBl 3aKOHOJATEIHHO peTjiaMeH-
TUPYIOT YUYpEXJEHHE MPUKU3HEHHBIX W MocMepTHhix HD, a Takxke cemeinbix HO
(PM3UYCCKUMH U IOPUIHUYSCKUMHU JIUIIAMH CSIUHOIMYHO JTHOO0 COBMECTHO; (hOPMAIILHO
3aKpEIUICH MOPSIIOK BOJICU3BABICHHS YUpeAUTeNs 100 yupeaureneit B ycrae HO, a
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TaK)ke B 3aBEIAHUH; ONpeieNieHbl 0coOeHHOCTH obpa3oBanns HD; ponu mymienpu-
Ka34uKOB (700 CHeNUATbHO HA3HAYCHHBIX UCIIOJHUTEICH 3aBEIlaHus), HOTApUYCOB
Y CYJIOB B CIIOPHBIX U UHBIX BOIIPOCAX;

— B OTJIMYHME OT 3apyOEKHBIX CTpaH, POCCHUCKHHA 3aKOHOJATENb, OMHPAsCh Ha
OMBIT, HE CIELIUT «MHOTOHOXUTH» H® 1 nomyckaTth UX CO3IaHUE IIPH )KU3HU, CEME-
HbIC WIN coBMecTHBIE. [lonaraemM 3aKoHOJATENb TAKXKE HE NpUIal 3HAUEHUE BO3MOXK-
HOCcTH pacmupeHus npuMeHeHuss HO myrtem peopranmsanuu apyroro ¢oHma 1mudo
MpeoOpa3oBaHus HEKOMMEPUYECKOH OpraHu3aIlHH.

T'oBoOpst 0 LENSAX U CMBICIIE 3aKOHOAATEILHOIO BBEACHUS B POCCUMCKUHN IrpaKaaH-
CKU 000pOT HACIICJCTBCHHBIX (DOHJIOB, YAIle BCETO BHICKA3BIBAIOTCS MPEIITOIOKEHIS
0 3aMMCTBOBaHUHU AHII0-AMEPUKAHCKOM MOJIENIM TPACTOBBIX MPABOOTHOIIEHUH. B To
K€ BpeMsl TpacT Kak ImpaBoBas kareropus oraudeH oT H®D, co3gaHHOro Kak MpH XKu3-
HU, TaK U MOCJIE CMEPTH yupeauTens. TpacT —3To HE IOPUANYECKOE JIMIO B IIOHUMA-
HHUM KOHCTPYKIIUU POCCHUUCKOTO IOPUIMYECKOro JIUIA, OJlHaKo ero, kak u H®, vacro
HCTIONB3YIOT B PACOPSIKEHUSIX, CBA3aHHBIX C HACJeJACTBEHHOM Maccoil. Tpact mpen-
CTaBJIACT COOOM Tako¥ BUJI MPABOOTHOIICHHMA, PH KOTOPBIX €T0 YUPEIUTEIh Mepea-
€T NMPHHAIICKAIINE eMy aKTUBBI MPO(ECCHOHATLHOMY TPAaCTOBOMY YIIPABISIONIEMY,
a TIOCJIeTHUI B CBOIO OYepelb 005S3yeTcs YIpaBiATh M PaCHOPsHKATHCS MEpeJaHHBIM
€My MMYIIECTBOM TOJBKO B MHTEpPECAX BBITOAONPHOOPETATENCH WK JUIS IPYTHX OCO-
00 ycTaHOBICHHBIX 1ienei [13].

TpacToBblii HacaeACTBEHHBIN (OHI — 3TO IMpaBoBas GopMma, B paMKax KOTOPOH B
COOTBETCTBHH C 3aBEIIAaHWEM YIIPABIIAETCS MMYIIECTBEHHAsh Macca COOCTBEHHHKA B
HMHTEpecax HacleaHuka. Takue nmpaBoBble KOHCTPYKLMU MONYYHIM LIUPOKOE MpUME-
Hernne B CIIA, BennkoOpuTaHuu, a TaK)Ke B UHBIX CTPaHAaX, SBIISIOMIUXCS OBIBITMMH
KoyioHussMU BenvkoOputanun. Kpome TOro, TpacToBbie GOPMBI HAIIUIA CBOE PACIIpO-
CTpaHECHHE B CTpaHaX, MMCIONINX KOHTHHCHTAIBHYIO CHCTeMy mpaBa (K MmpuMmepy,
JIuxTeHIITeiH).

B cootBeTcTBHH ¢ akToM 0 (hoHmax BemmkoOpuranmu [14] B TpactoBoM ¢oHme
JIOJDKEH OBITh TPACTOBBIN YIPABISIONINI, OTBEUAIONIHI 32 0€30MaCHOCTh MMYIIECTBA
H® u, cooTBeTCTBEHHO, 3aHUMAIOLIUICS €ro pykoBoacTBoM. [locne cmeptu TpacTo-
BOTO yUYpEIUTENs €r0 HacJeIHWKH, BBICTYMAIOMINE B KadeCTBE BBITOJONPHOOpETaTe-
Jiel, HAaYMHAIOT MOJTyYaTh KKl MECAIl IEHE)KHbIE BHIIIIATHI OT TPACTOBOTO YIPaB-
JISTFOIIETO, YTO OOECIICYNBACT 3aIMIEHHOCTh UMYIIECTBA YUPSAUTENS OT JACHCTBUN
HeZA00POCOBECTHBIX HACIETHUKOB.

HeocmopuMbIM ipenMyIIECTBOM TpacTa ABISETCS OTCYTCTBUE JIFOOBIX MPETCH3HM
B OTHOIIICHHH UMYINECTBA B PE3yIbTaTE €ro 000COOICHUS CO CTOPOHBI KaK HACIICIHU-
KOB B COOTBETCTBHU C 3aBEIIAHUEM, TaK U HACJICITHUKOB, 00IAIAIONINX 00s3aTeIbHON
HacJeACTBEHHOM noJieii. Taxke Mpu MOMOIIH TPACTOB OOBIYHO MPOUCXOIUT OITHMU-
3alus HaJIorooOsokeHus. B kadecTBe OcHEQUIIMAPOB TpacTa BBICTYIMAIOT BBITOJO-
npuoOpeTaTend, GopMaTbHO HE SBISIONIMECS COOCTBCHHHMKAMH HMMYINECTBA, KOUMHU
SIBIIIOTCSA 3aKOHHBIE HACIEIHUKH, a Takke HACIEAHWKH IO 3aBEIIaHHIO, U 10 3TOU
MpUYUHE HET HEOOXOANMOCTH B yIIJIaTe HAJIOTa HA HACJIEICTBO.

B takoMm rocynapctse, kak JIMXTEHIUTENH, CX0XeH MpPaBOBOM KOHCTPYKIUEH ¢
TPacToM SIBJIIETCS TaK HAa3bIBAEMBI CEMEWHBIN (DOHA. 3aKOHOIATEILCTBOM JTOH
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CTpaHBbl ETAIBHO YPETyIHpOBaHa AESTENHHOCTH (DOHIOB cCaMOro pa3HOro Tuma. B
COOTBETCTBHU ¢ 3aKkoHOM JIuxTeHmTeitna o Goumax [15] poHmaoM sIBIsSCTCS OpHIUC-
CKO€ JIMIIO, HAAEIAEMOe UMYIIIECTBOM CO CTOPOHKI yupenuTels (OHIa SIS BBIITOJTHE-
HUS OTIPEEeNICHHON eNH, K IPAUMEPY, U OCYIIECTBICHHS TOAAEPKKH MaTepHaIbHO-
ro xapakrepa KOHKPETHOW CeMbH JIMOO psija ceMed WM IS peaau3aiu (yHKIINH,
TMOJIC3HBIX 151 OOIIEeCTBA.

IToaBoas wroru, OTMETUM, YTO pa3HHUIlA B HAa3BaHMSIX, MHOrooOpa3ue BHIIOB Ha-
CITEZICTBEHHBIX (POHIOB (MOKU3HEHHBIM, COBMECTHBIN, CEMEHHBIN U T.I1.) HE MOKHBI
MeIIaTh YSACHEHUIO TOTO, YTO IETU JaHHOW MPaBOBON KOHCTPYKIIMK BO BCEX CTpaHaX
WICHTUYHBI, OHU HEOOXOIMMEI JIJIsl 3alllUThl aKTUBOB YUPEAMUTENS, a TaKKe I pac-
npeJieNieHHsT HaCJIeICTBEHHOM MacChl B MOJIb3Yy KOHKPETHBIX Jnil [16].

CylecTBEeHHBIC pa3IUyUs COACPKATCA B CPABHCHUU JIBYX, Ka3aJIOCh ObI, CXOXKHUX
[0 CYIIECTBY M IIENIEMONaraHUI0, HO UMEIONINX OTIMYHYIO IOPUAUYECKYI0 KOHCTPYK-
U0 HHCTHTYTOB: HACIIC/JICTBEHHBIN (DOH]] U TPACT:

1) H® — st0 oTnenbHas opraHu3aliys, BEAyllas CBOIO IESITEILHOCTh OT CBOETO
MMEHH, B TO BpeMs KakK TPacT — 3TO MUChMEHHOE COTJIAIICHUE 00 YIPaBICHUH aKTH-
BaMU,

2) H® B ciyuasx, npeayCMOTPEHHBIX YCIOBHSMHU yrpasienus H®D, omyomuko-
BBIBACT OTUYETHI 00 HMCITOJL30BAaHUY CBOCTO MMYIIECTBA, a Takke B oTHomeHnn HD B
HEKOTOPBIX CIy4asX MOXKET IPOBOJUTHCS ayAuT. TpacT, nmpeacrasisas coOo J0roBop,
BOOOIIIE HE MOXXET 3aHUMATHCS KaKUM-THOO BUIOM AESITEIHHOCTH, OBITh KOMY-THOO
MOIOTYETHBIM WM BBICTYTIATh Ay JUPYEMBIM CYObEKTOM;

3) ynpasnenuem H® 3aHUMAIOTCS CCUATBLHO CO3MaHHBIE [T 3TOTO OpraHbl. B
paMKax TpacTOBOTO COTJANIEHH HUKaKUe YIPaBIeHUECKE OPTaHbl HE YUPEKIat0TCS,

4) HO® otBedaet 10 [IojraM HacleAoIaTels, B OTIIMYME OT TpacTta, He OTBEYaro-
LIETO IO €r0 JOJTaM,;

5) mns coszmanns HO HeoOxoauMa ero peructpanus B TOCYAapPCTBEHHBIX Opra-
Hax, a Ui yYpEeXACHUS TPacTa JOCTATOYHO 3aKIIOYUTh MHCHMEHHBIH TPAaCTOBEIN J0-
TOBOD;

6) HO cosmaetcss MCKIIOUUTEIBHO MOCIE TOTO, KaK HACIEH0JATeNb YMUPACT, a
TpacT MOXKET ObITh YUPEKAEH U TIPU KU3HH, U TIOCIIE €r0 CMEPTH;

7) npu hopmupoBanuu uMyiiecTsa HO mpaBoM coGCTBEHHOCTH Ha HETO HaIEIs-
erca H® kak oTnenbHbBIN CyOBEKT MpaBoOTHOLICHUH. B cBoto ouepens B TpacTe mpa-
BOM COOCTBEHHOCTH HAJEJSETCS TPACTOBBIM YIPABISAIONINIA, HO MEpeJaHHOe MMYIIe-
CTBO COCTABIIICT OTIENBbHBIM (POHA M HE SIBIAETCS COOCTBEHHOCTHIO YIIPABIISIONIETO.
Peun 31eCh MIeT 0 Tak HA3HIBAEMOM PACIICIUIEHHOM IPaBe COOCTBEHHOCTH — KOHIICTI-
1S, CBOMCTBEHHAS aHTJIMHACKOMY MPAaBOTIOHUMAaHHWIO HHCTUTYTa COOCTBEHHOCTHY,

8) H® nukBHIMPYETCS UCKITIOYUTEIBHO B COOTBETCTBUU C CYACOHBIM PEIICHUEM
(mo ucKy rocyIapCTBEHHOTO OPraHa, B CBSA3M C UCTEUCHHEM CPOKa WM HACTYIUICHHEM
COOTBETCTBYIOIIMX YCIOBHiI), B TO BpeMs Kak 3apyOe)KHBIM TpacT MPEKpaIiaeTcs B
COOTBETCTBHH C TpeOOBaHMEM HACJIEIHUKA O TIEpeadun eMy UMYIIECTBa;

9) mpaBoBas pUpPOa TPACTOB HE COOTBETCTBYET MpaBoBoii mpupoae HD (Beiro-
JIOTIPHOOpETaTeNIn TPACTOB — 3TO OCHe(UIIMapHbIE COOCTBEHHUKH, a JJIS IPaB BBITO-
nonpuobperareseit H® xapakrepHa 00s3aTeIbCTBCHHAS IPUPO/IA);
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10) H® kak ropuaudeckoe JHIo 00sI3aH YIIaYMBaTh COOTBETCTBYIOIINE HAIOTH U
cOOpBI, KaK U Apyrue HeKoMMepyeckue opranusammu [17, ¢. 106];

11) H®, ucxoas u3 ero onpeaeieHus, MOXeT ObITh CO3/IaH Ha OECCPOYHON OCHO-
BE, OJIHAKO TPACT BO MHOTHX FOPHCIMKIIUSIX SIBISICTCSI CPOUHBIM (MaKCUMAJIbHBIN CPOK
MIPEUMYIIECTBEHHO COCTaBIISIET cTo JjieT) [18];

12) tpacTsl 6onee BapuaTHBHBI, ueM H® (k mpuMepy, YaCTHBIC TPACTHI CO3AOT-
Csl B TOJB3Y KAKOTO-TMOO JUIa MO0 HECKOJIBKUX JIMI[, a OJIaroTBOPUTENBHBIM Tpa-
CTaM TIPUCYII 0COOBIN HAIOTOBBIH pesknum) [19].

BsiBoasl. [TogBozas utor, CTOUT cKa3athb cienylollee. HaclueACTBEHHbIE (JOHABI B
TOM WIM WHOM BHJE IIMPOKO PACIPOCTPAHCHBI KaK B CTpaHAX KOHTUHEHTAJIHLHOTO
mpaBa (['epmanust, Apmenns, Vcnanus u ApPYyrMxX), Tak W B TOCYAapCTBax aHIJIO-
CaKCOHCKOU npaBoBoi ceMbr (BemukoOpuranus, CILIA u apyrue), a moromy mosie-
HUE MoJ0OHOH MpaBoBoOi KaTeropuu B Poccuu ObLI0 BCETOo ML BONPOCOM BPEMEHH.

CTOUT OTMETHUTH, YTO POCCHUHCKUN 3aKOHOJATENh B CPAaBHEHUH C 3apyOeKHBIM
3HAYUTEIHFHO OTPaHIYMII BOSMOKHOCTH 110 YUPEKACHUIO HACIEICTBEHHBIX (POHIOB Ha
tepputopun Poccuiickoii ®enepanuu. [ToMuMO HEBO3MOXKHOCTH OOpa30BaHUS IPH-
KM3HEHHBIX U COBMECTHBIX HACJIEJCTBEHHBIX ()OHIOB B PoccHu HEnb3s, 4TO O4YeBH]I-
HO, yUpESKIaTh ceMelHble HacieacTBeHHbIe QoHmel. Kpome Toro, poccuiickue Ha-
CJICJICTBCHHBIC (POHJBI MOTYT OBITH CO3/IaHBI HCKIIOUUTEIHHO (DU3MUYECKUMU JIUIIAMHU
(ropuaMYecKue JIMIa He BIpaBe JAENaTh 3TO) U TOJBKO MYTEM MX HEMOCPEACTBEHHOTO
yupekIeHUs (HEBO3MOKHOCTh 00pa30BaHUs HACICICTBEHHBIX (DOHIIOB MOCPEICTBOM,
K mpumepy, peopranusamnuu B 'K P® orcyrcTByer).

CTaHOBUTCS MOHATHBIM TOT ()aKT, YTO POCCHICKOE TPaXKIaHCKOE MPABO B TAHHOU
obnactu He o0jamaeT ToH THOKOCTHIO M TIPOpPaboTaHHOCTHIO, KOTOPYIO UMEIOT 3apy-
OeXXHBIE 3aKOHBI, TTOCBANICHHBIE (oHaM. [IpeagocTaBieHne BO3MOKHOCTH TI0 CO3/ia-
HUIO IPHWYKU3HEHHBIX U COBMECTHBIX (B TOM YHCIIC CEMEIHBIX) HACICCTBEHHBIX (hOH-
JI0B, TI0 YUPEKICHUIO HACJICACTBEHHBIX (POHIOB IOPUAMYECKUMH JIHLAMH, IO 00pa3o-
BaHWIO HACIIE/JICTBEHHBIX (DOHIIOB MOCPEJCTBOM PEOPraHU3aIMU JPYTUX JIHIl — 3TO
MUHUMYM T€X IOJIOKECHUH, KOTOPBI OTCUECTBEHHBIN 3aKOHOAATENh JODKEH WHTET-
pupoBath B 'K P® nmnst Toro, 4roObl OLEHUTh BO3MOXKHBINA MOTEHIHAN JAHHOTO WH-
CTUTYTa B POCCUHCKOM HMYIIIECTBEHHOM 000pOTE.
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