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BOBOE 0(hOPMIICHHE MEXaHHU3MOB TAaKOTO POJa SBISETCS MPUOPUTETHOM 3a/ladyeid IJisi POCCUICKOTO 3aKO-
Hozatelst, TpeOyromiell MEeXIUCIUINIMHAPHOTO IMOAX0[a W Y4€Ta Kak TyMaHUTapHbBIX, TaK H IOPUIUKO-
TEXHUYECKUX aCTeKTOB. [ eHeTnueckuidi (DOHI MOXKET CTAaTh OJTHAM M3 JIEMEHTOB HAIMOHAILHON CTPAaTerHy B
cdepe nemMorpapIecKoi yCTORIMBOCTY U COXPAaHEHUS HCTOPUIECKON MPEEMCTBEHHOCTH ITOKOJICHHH. BaxkHO
TaKKe MPOBECTH MACINTAOHOE COIMOJIOTMYCCKOE UCCIICIOBAHKE C IEIIHIO BHISIBJICHUS OTHOIICHUS HACEIICHUS 1
BOCHHOCITYKaIlIMX K JIAHHON MHHIATHBE, YTO TIO3BOJIUT OTPEJICIUTh MEPCIIEKTHUBEI €€ MacTabHOTo BHE/Ipe-
Hust. He wckimodeHo, 4to B Oy/aymeM noio0Hast MpakTHKa MOTYYUT POIODKeHUE B ()opMe BKITFOUCHHS B Ha-
IMOHAJIBHBIC CTPATETUH B 00JIACTH PEMPOIYKTUBHOTO 3I0POBbS 1 OMOITHKH.

Takum 00pa3oM, HEOOXOAMMOCTh CO3JIaHUS M HOPMATHBHOTO 3aKPEIUICHUS TEHETHYSCKOTro (oHIa
CBO oueBuHA ¢ MO3WIMM KaK IpaB YEJIOBEKA, TaK M HHTEPECOB TOCYAapCTBA. ITO HAIIPABJICHHUE TPEOyeT
BCECTOPOHHETO M3YYeHUs], MPABOBOW MPOpPabOTKH M y4dacTHs CIICIUATUCTOB U3 chep MpaBa, MEIUIIUHEI,
OMOATHKH M COIUANBHON monauTuky. [IpearaeMelii Moaxo/l MO3BOJIUT HE TOJIBKO O0SCICUUTH MPOJIOJI-
JKEHHE PoJia MOTHOIINX 3aIIUTHUKOB, HO M YKPEIIUT TOBEpUE TPAXKIAH K CHCTEME COITUAIEHOM MOIICPKKI
BOCHHOCITYXalNX H UX ceMeil. Kpome Toro, mopo0Has HHUIIHATHBA MOXET CTaTh YHHKAILHBIM IPHUMEPOM
B3aMMO/ICHCTBUS TOCY/IapCTBa M OOIIECTBA B IeTie COXPaHEHHS HAIIMOHAIHHOTO reHO(OH/Ia M BBIPKEHHUS
OJlarofapHOCTH T€M, KTO IMOKEPTBOBAN cOO0H BO uMs Oymyiero ctpanbl. OTKpBITOE OOIIECTBEHHOE 00-
CYXJCHHE, 3aKOHOJIATSIIbHBIC NHUITUATHUBEI U TIJIOTHEIC MIPOCSKTHI CTAHYT CIICAYIONUMHU IIaraMH B peaiu-
3alluy IJAHHOTO 1moaxo/a. [[porpaMma reHeTHUECKON PEEMCTBEHHOCTH MOXKET CTaTh CBOCOOPa3HBIM MOC-
TOM MEXIY MOKOJICHUSIMH, OJIMTICTBOPSIONINM HE TOJIBKO OHOJIOTHUECKYIO CBSI3b, HO U NMPEEMCTBEHHOCTh
JIyXa, BOJIM U TIAMSITH.
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DPDEKTUBHOCTD PETYJIMPOBAHMSA OTHOIIIEHU B CDEPE
OBPAIIIEHWI IIPABA HA PE3VYJIBbTATBI MHTEJUIEKTYAJIBbHOU
HEATEIIBHOCTU

A.C. PoroBas, MarucTpaHT
M.B. HusasoBa, kaHg. 9KOH. HaykK, AoueHT kadeaps! M1

Braousocmoxckuii eocyoapcmeennbwlil yHugepcumen
Braousocmox. Poccus

Annomauyusn. B cmamve uccaiedosana 3¢ppexmuenocms npagosoco pe2yiuposanusi OMHOUIeHUL 8
cghepe obpawenus npae Ha pe3yIbmamvl UHMELIEKMYAIbHOU O0esIMEeNbHOCHU 8 YCI08UAX CmpeMu-
MeabHO pazeusalowuxcs mexroaozuii. Ilpoananuzuposanvl Kuouegvle NPooOaeMbl COBPEMEHHOL CUC-
membvl pe2yauposanus, 8 0cobeHnocmu baranc medcoy c6006000i 002o08opa u namepraiusmom. Hc-
Cc1e008aHUe OCHOBAHO HA MeMOOax (hOPMAIbHO-00KMPUHATILHO20 N00X00d U IKOHOMUHECKO20 AHAIU-
3a npasa. Pe3yrvmamsl yKazwleaiom HA HEOOXOOUMOCMb ONMUMUAYUU NPABOBO2O De2YIUPOBAHUS
0151 NOBbIULEHUSL €20 I PHeKMUSHOCIU.

Knrwouesvie cnosa. c6o600a, namepHanuzm, UHMELIEKMYAIbHASL COOCMBEHHOCMb, IKOHOMULECKULL
ananus npasa, 3PHeKmusHOCmMs NPABOBO20 Pe2yIUPOBAHUSL.
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REGULATION EFFICIENCY OF REGULATION IN INTELLECTUAL
PROPERTY RIGHTS CIRCULATION

Abstract. The paper examines the effectiveness of legalatigu of relations in the field of intellec-
tual property rights in the context of rapidly dey@ng technologies. It analyzes the key problefith®
modern regulatory system, especially the baland¢ed®En freedom of contract and paternalism. The re-
search bases on the methods of formal-doctrinat@gagh and economic analysis of law. The results ind
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B ycnoBusix cTpeMHTENBHOTO TEXHOJOTHUECKOTO Mporpecca BO3HUKAET BOIPOC O TOM, KaK rocydapcT-
BEHHOE PEryJIHPOBaHHE MOXET CTUMYJIHPOBATH Pa3BUTHE MHHOBALMS, 00SCIICUMBas 3aLIUTy aBTOPOB M Ipa-
BOOOJIAIaTeNeii U He OrpaHruNBas UX CBOOOAY. OHOH M3 KITFOUEBBIX MPOOJIEM OCTACTCsl YCTapeBaHUE 3aKO-
HOJATEeNTbHBIX HOPM, KOTOpPBIE, HECMOTPS Ha TPOIIECCHl COBEPIICHCTBOBAHUS, YaCTO HE YCIIEBAIOT 33 M3MEHE-
HUSIMH B 9KOHOMHUKE U TEXHOJIOTHSIX, OKa3bIBasICh HEA((PEKTUBHBIMU B HOBBIX PEAITHSX.

AKTyaJbHOCTb MPOOJIEMBI COOTHOIIEHHS CBOOOABI AOTOBOpa M MaTepHaIM3Ma B cepe oOpaleHus
pe3yIpTaTOB MHTEIUIEKTYaIbHOM mestenpHOCTH (manee — PUJT) obyciioBineHa CTpeMHUTENBHOM THPPOBH-
3aIiiel PKOHOMHUKH, MOSBICHHEM HOBBIX (DOpM HMHTeIUIEKTyaabHO#M cobcrBennocTr (MM (anrm. Artificial
Intelligence, Al) —HckyccrBennsiii unremmiekt; NFT (Non-Fungible Token) Yuukansusiii mudposoit
ceprudukar; big dataju Heo6X0IMMOCTBIO TOMCKA ONTUMATIBHOTO OalaHCa MEX/y aBTOHOMHEH BOJIH CTO-
POH U 3aIIMTOH 0OIIECTBEHHBIX HHTEPECOB B YCIOBUX, KOT/Ia TPAAUIIMOHHEIE PABOBBIE MEXaHU3MBI Yac-
TO OKa3bIBaIOTCS HEA(PPEKTUBHBIMU TIEPE/] BEI30BAMH II00ATH3UPOBAHHOTO IU(PPOBOTO PHIHKA.

OpHaKo CyIIECTBEHHBIM MPOOEIOM OCTaeTCsl OTCYTCTBUE KOMIUICKCHBIX HMCCIICAOBAaHHNA SKOHOMH-
4ecKOi 3PEKTUBHOCTH TAaKOTO PEryJUPOBAHUS, YTO 3HAUUTEIBHO OTPAHUYMBAET BO3MOXKHOCTH ISl BBI-
PpabOTKH ONITUMANIBHBIX TIPABOBBIX MEXaHU3MOB.

Henb — uccnenoBanvie 3h(GEKTUBHOCTH PETyIHUPOBAaHUS OTHOLICHUH B cepe oOpalleHHs mpaBa Ha
pe3yabTaThl HHTEIJICKTYaIbHOM AesTeIbHOCTH.

Jiis nocTIKeHHs JAaHHOM LENHM CYIIECTBYET OCTpas HEOOXOAMMOCTh H3YyUCHHS MEXIYHapOIAHOTO
OTIBITa W pa3paboTku OoJjiee THOKWUX MPABOBBIX MEXaHW3MOB, KOTOPHIC MO3BOJISIOT MOBBICUTH 3(PPEKTHB-
HOCTH 3amuTel PUJI. DTO0 0COOEHHO Ba)KHO B YCIOBHSIX PACTYINETO 3HAYCHHUS MHTEIUICKTYyaJIbHOH COOCT-
BEHHOCTH U YCJIOXHEHUsI MEXIyHApOAHBIX OTHOIIeHMM. [Ipeogonenne npaBoBeIX 0apbepoB U Pa3BUTHE
JOTOBOPHOT'O PETYJIMPOBAHUS TAKXKE SIBISIOTCS BaKHBIMH 3a1a4aMH JJIs1 00ecIieYeH s YBEPEHHOTO BBIXO-
J1a CyObEKTOB HHTEJUIEKTYaIbHBIX MPaB Ha MEXITYHAPOIHBIA PHIHOK.

Pesynbrathl nccieroBaHus MOKA3aIH CIIETyTOIIee.

3apoauBIINChE B PUMCKOM TIpaBe Kak (opManrn3oBaHHAS MPOLEAYpa, JOTOBOPHOE MPABO IBOIIOLUO-
HUPOBAJIO K NPU3HAHMUIO aBTOHOMHUHU BOJH CTOPOH, 3al0KHUB (DYHOAMEHT COBPEMEHHOT'O IOTOBOPHOTO
npaBa. Ceromnsi cBoOoma MOTOBOpa, OepyImas Havajlo B PUMCKOM IpaBe W paspuBImascs B XIX Beke,
CTaJIKUBAETCSl ¢ HEOOXOJMMOCTBIO MATEPHATUCTCKUX OTPaHWYCHUH, OCOOCHHO B cepe MHTEIICKTYallb-
HOW COOCTBEHHOCTH, JUIS 3alIUTHI OOIECTBEHHBIX HHTEPECOB U CNab0i CTOPOHHI.

Hopesomononnsie npaBoBeasl ([Tokposckuii U.A., Kantoposuu f.A.) paccMaTpuBain JOroBop Kak
«JaCTHBIN 3aKOH», TTOMUEPKUBAss aBTOHOMHIO Boyi cTopoH. Tans JI.C. oTMedan, 9To COBpEeMEHHOE 3aKO-
HOJIaTENbCTBO HE CTPEMHTCS K MOJHOM perjJaMeHTaIlH JOTOBOPOB, OIPAaHUYMBASCH THUITMYHBIMH CIEIKa-
MU U MPU3HABAs IOPUIUYECKYIO CHIYy HETHNHMYHBIX coriameHuii. CBoboga A0roBopa, Mo €ro MHEHHIO,
MperonaraeT MpaBoTBOPUYECKYIO CHITy 000pOTa, OrpaHHYCHHYIO UMIIEPATUBHBIMU HOPMaMH.

CoBerckasi 3moxa MpeBpaTHiia JOTOBOP B MHCTPYMEHT IUIAHOBOW 3KOHOMHKH, CYIIECTBEHHO OTrpa-
HUYHB CBOOOIY CTOPOH MPHUHIIUIIOM <GallpelieHo BCe, YTO HE Pa3peIIeHo», YTO MPUBEJIO K CTarHAIMX J10-
roBOpHOTO 1paBa Ha 70JIeT ¥ 0TKa3y CyJ0B IPU3HABATH HEMIOMMEHOBAHHBIC JOTOBOPHI [1].

B coBpemenHoit Poccun noroBopHble oTHOImIEHMsT (KOoTOpble odopMminch kK koHiy XIX Beka mpu
noArotoBke I'pakaanckoro yioxeHus 1882rosa) perynupyroTces: MpeUMyIIECTBEHHO [ pakIaHCKHM KO-
nexcoMm P® (manee —T'K PD), 3akperuisromnum cBoOOIy JOTOBOpa Kak (yHIaMEHTaIbHBIN MpHHIA (CT. 1
'K P®). CBobona goroBopa — MPHHIKI TPAKIAHCKOTO TpaBa, o0ecreunBaronnil 3PpEeKTUBHOE peTryJH-
pOBaHUE CAETIOK M KOPIOPATUBHBIX CIIOPOB, IPEAOCTABIISAA CTOPOHAM IIPABO CAMOCTOATEIILHO ONPENEIIATh
YCIIOBUS IOTOBOpPA HA OCHOBE B3aWMHOM BBITO/IBI.
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Xotsa Koncturynus PO (ct. 2) 3akperuisier cB0O0y T0roBOpa Kak OCHOBY I'PaXIaHCKOT'O Mpasa, 3TOT
MpUHIMIT He abcommioTeH [2]. HecMoTps Ha 3aKkperuieHre MPHHITAIIA CBOOOIBI JOroBopa B craThsax 1u 421
I'pasxmanckoro xomekca Poccuiickoit denepannu (1994r.) ero npakTuyeckoe IPUMEHEHHE COIPSIKEHO C
CYIIIECTBEHHBIMU TPYIHOCTAMHU. Ha mpakTHke NPUMEHSIOTCS KITFOYEBbIC ACTIEKThI CBOOOIBI IOTOBOPA!

* MpaBO 3aKJII0YATh WM HE 3aKi04aTh A0roBopsl (. 1cr. 421K PD);

*  BO3MOXXHOCTb 3aKIIFOYATh JIFOOBIC, B TOM YHCIIE CMEIIAaHHbIC U HETTOMMEHOBAHHEIE, JIOTOBOPHI, HE
mpoTHBOpevaIiue 3akony (. 2-3ct. 421T'K PD);

* cB00O/a OTpeeIeH s YCIIOBUI JOroBopa B pamkax 3akoHa (1. 4-5ct. 421I'K P®) [3].

CBo0o/1a JIOrOBOpa — KJIFOUEBOM 3JICMEHT MPABOBBIX CHCTEM MHOTHUX CTpaH. YUHTHIBAs MPHHA-
JIe)KHOCTh Poccuu kK poMaHO-TepMaHCKON MPaBOBOM CEMbE, BAXKHO PACCMOTPETh 0COOEHHOCTH PEryIHpo-
BaHHUs CBOOOJIBI JIOrOBOpa B CTpaHax 3Toi ceMbu. Kak ormeuaeT npodeccop K.M. ApciianoB, repMaHcKkoe
MPaBo CYHIECTBEHHO BIMACT HA POCCHICKOE 3aKOHOMATEILCTBO, TIOATOMY aHAJIU3 HEMELKOIO OIbITa OCO-
OCHHO aKTyaJIeH.

I'epmanckoe rpaxnanckoe yiaoxenne (I'TY) 1896r. He mcmoms3yeT TepMUH «cBOOOIA AOTOBOPa»,
3aMeHsst ero mousaTreM «Privatautonomie»agronomus gactroi Bomu). FO.H. MenseneBa, mcciaeqoBaB-
11ast 3TOT BOMPOC, YKA3bIBACT HA MMIUTAIIUTHBIA XapakTep CBOOOIBI IOTOBOPA B TEPMAHCKOM TpaBe, TIE e¢
CYTh CBOJHUTCS K TPaBY 3aKJII0UYATh JIFOOOH OTOBOP, HE MPOTHBOPEUAIIHH 3aKOHY. AHAJIOTHYHO POCCHIA-
cKoMy TipaBy, B I'epmanmu cymectByeT «Kontrahierungszwang»@s3aHHoCTb 3aKIIOYHTh TOTOBOP), OT-
paHHYHBaroIiasi CBOOOY JOTOBOPA, HApUMep, B chepe MEIUIMHCKOTO CTPaxOBaHUs, KPESIUTOBAHUS U
MOYTOBBIX yCIyT [4].

dpaHIus, TakKe SIBIASICH MPABOMPECMHUKOM MaHIEKTHOM cucTeMsl, B ¢T. 1107®paHIry3ckoro rpax-
maHckoro kojekca (manee — ®I'K) 1804roma ycranaBauBaeT IMOAYMHEHHE BCEX JOTOBOPOB, IONMEHOBAH-
HBIX U HEMIOMMEHOBAHHBIX, 00muM mpaBmiam. @I'K He copepkut onpeneseHusi CBOOOABI JOroBopa U He
YIIOMHHAET €€ HAMPSAMYIO, HO 3alpeIacT COTNIAIICHHUs, MPOTHBOPEYAIHe JOOPEIM HpaBaM M MyOIHIHOMY
nopsaky (ct. 1133®I'K), npusHaBas HEeJCHCTBUTEIBHBIMU 00S3aTEILCTBA C TAKAUM OCHOBaHHEM (Causa).
Cratbst 1134 ®I'K 3akperuisieT UMIIEpaTHBHYIO CHIIY 3aKOHHO 3aKJIFOUYEHHBIX JIOTOBOPOB, JOIYCKAIOIIYIO
pacTopKeHUE TOJBKO M0 B3aMMHOMY COTJIACHIO VIIH 110 3aKOHY, U yCTaHABIHMBAeT 00s3aHHOCTH J10OPOCO-
BECTHOT'O MCIIOJTHEHUSI IOTOBOPOB [5].

DBOJIOIUOHUPYS OT POPMATU30BAHHBIX MPOIEAYP PUMCKOTO MPaBa K MPU3HAHUIO aBTOHOMHUHU BOJIH
CTOPOH, JIOTOBOPHOE IMPaBO JIOCTUIIIO COBPEMEHHOU (HOpMBI, Iie CBOOOa JOTOBOpa B3aMMOJICHCTBYET C
MaTepHATMCTCKUMH OTPaHUUCHHSIMH, 0COOCHHO B chepe MHTEILIeKTYalIbHONH COOCTBEHHOCTH.

JIBolicTBeHHAs TIPUPOJIa UHTEIICKTYaIbHONH COOCTBEHHOCTH Kak 0OBEKTa MPABOBOTO PETYIUPOBAHHMS
00yCTaBIMBaeT YHUKAIBHOCTE 3TOM cdeprl. PU]I, Oyayun HeMaTepualbHBIMUH OOBEKTAMU, UTPAIOT KITFO-
YEeBYIO POJIb B Pa3BUTHH YKOHOMHKH 3HAHHH, OJJHAKO X 000POT COTPSIKEH C PSIOM crienn(pUIeCKUX prc-
KOB: HEPaBEHCTBO CTOPOH, YTPO3bI MOHOTIOJIU3AITNH, CJIOKHOCTh B OIICHKE CIPABEIIMBOCTH YCIOBHH JOTOBO-
pa. Ot akTophl TPEOYIOT OT 3aKOHOJATENS MPUHSATHS MEp, HANPABICHHBIX HA 3alUTy CabOd CTOPOHBI,
MpeNOTBpaIeHHE 370YTIOTPeOIeHHH 1 00ecIeYeHHE CIIPAaBEIMBOro OaaHca HHTEPECOB YYACTHUKOB.

Jxon JIOKK OTHMM W3 MEPBBIX, 000CHOBAI OTpaHUYCHUE TOCYIAPCTBEHHOM BJIACTH, OCHOBAHHOHN Ha
COTJIAaCHH CBOOOJHBIX WHIUBHJIOB, CTPEMSIIIUXCS 3aIUTHTh XXU3Hb, CBOOOIY U COOCTBEHHOCTh. MIMMaHy-
min KaHT pa3Bui 5Ty uiero, yTBepkaas MpaBo KaxaI0ro Ha CYacThe, He MPOTUBOpEUalee CBOOOIe APYTHX,
M TPaBOBOE TOCYNAPCTBO, OTBEPras JCCIOTH3M. 3aKoH, Mo KaHTy, — HHCTPYMEHT CIPaBeJTUBOTO YIIPaB-
JIeHns 0€e3 yIeMiIeHus CBOOOIH! [6].

[MaTepHanmu3M B rpaXkIaHCKOM TpaBe 00eCIeYnBacT PAaBEHCTBO CTOPOH, MPEJOTBPAIIAET 3I0yoTpeo-
JICHWs, YCTAHABIIMBACT CIPABEIJIMBBIC PHIHOYHBIC TPaBHJIA, 3AIIUIIACT CIa0BIX YYaCTHHUKOB 000poTa U
YKpEIUISIET TOBEpHE.

[MpuMeHeHNE MaTepHAIMCTCKUX MEp JIOJDKHO OBITh copa3MepHBbIM U 000CHOBAHHBIM, OaaHCUPYS 3a-
IIMTY C1a0OW CTOPOHBI M CBOOOJY JIOTOBOpA, HE TPEMATCTBYS MPEANPUHUMATENHCTBY. ONTUMATBHBIH
MOAXOJ COYETAaeT 3alIUTy CJIa00l CTOPOHBI C OJATONPHUSTHBIMH YCIOBHUSMH JJISi SKOHOMHYECKOH [es-
TENBHOCTH [7].

CoBpeMeHHOE perylHUpOBaHUE JIOTOBOPOB B cdepe UHTEILICKTYaIbHOW COOCTBEHHOCTH — CIIOXKHAS
crcTeMa, coYeTaromas CBO0O Iy JOroBopa ¢ pa3yMHBIM MaTePHATM3MOM JJIsl 3alIUThl KaK YaCTHBIX UHTE-
PECOB aBTOPOB U MPaBOOOIAaTENCH, TaK U MyOJHYIHBIX HHTEPECOB OOIIECTRA.
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B MexayHapomIHOHM MpaKTHKE MPAaBOBOTO PETYITMPOBAHUS BhIICIAIOT COTJIAIIEHHE 10 TOPTOBBIM aCIeK-
TaM TpaB MHTEUIEKTyaabHO# cobcTBeHHoCcTH (nanee — TPUIIC), ycraHaBmMBaroee MUHAMAITBHBIE CTAHIapP-
THI 3aIIUTHI HHTEIJUIEKTYaJIbHOW COOCTBEHHOCTH, HTPAET BAKHYIO POJIb B MEXIyHAPOAHOU TpakTuke. OqHAKO,
CTPEMSICh K MEXKTyHapOAHOW rapMonun3aruu, npuHiumsl TPUTIC MoryT orpaHMIMBaTh HAIIMOHAIBHYIO aJlar-
TaIMIO 3aKOHOB, CO3/1aBasi MOTCHITUAIBHBIC KOH(IMKTE MKy HAIMOHAJIBHBIMA MHTEPECAMU U MEXKIyHa-
POIHBIME 005I3aTENILCTBAMH, UTO YIPOXKAET CBOOO/IE JOrOBOPHOTO peryrpoBanust [8].

PaccMoTpuM OCHOBHEIE aCTIEKTHI OTpaHUYIEHUS CBOOOBI JoTOBOpa IIpu obparenun PUJL;

* WMIIEPATUBHBIC HOPMBI — 3aKOHOJATEIIBHOE perynupoBanue obpamenuss PUJl wacto BKiIrOUaeT
MMIIEPAaTUBHBIC HOPMBI, OTPaHUYHBAIOIIIE CBOOO Ty IOTOBOPA CTOPOH;

* o0s3arenbHBIE TPeOOBaHUS K (hOPME IOTOBOPOB;

e orpaHuueHue cBOOOBI JO0roBopa — B cooTBeTcTBUU co ¢T. 10 'K PD mpenycmarpuBaroTcs orpa-
HUYeHUs. J[OrOBOpHI HE MOTYT OBITh HAIIpPaBJICHBI HA 00XOJ 3aKOHOJATEIIbCTBA WIIM 3JI0YMOTPeOICHUE
MpaBaMu, B TOM YHCJIE U B chepe HHTESIUICKTYaIbHON COOCTBEHHOCTH.

JeiicTByrolas cucreMa orpaHudeHuil B chepe odpamenuss PUJl ucropuueckn GopMupoBaiach Kak
OTBET Ha HEOOXOAMMOCTH 3aIlMTHl HHTEPECOB IIpaBoolamaTenei. OMHaKO B YCIOBUAX MU(PPOBOI SKOHO-
MUKH 3TU OTPaHHUYCHUS TPEOYIOT MEPEOCMBICICHUS C TOYKU 3PESHUS UX IKOHOMHYECKOH A((EKTHBHOCTH.
YKecTkue perynsTopHble paMKH, IPU3BaHHBIC O0OCCIeUNBaTh 3amuTy npaBa Ha PUJI, 3auactyio co3maror
HeoTpaBAaHHbIe 0apbepsl I HHHOBAIIMOHHOTO Pa3BUTHS, CTUMYJIHPOBAHHS TBOPUYECKOTO MOTEHITHAIIA.

Jlisl cOBEpIICHCTBOBAHUS MPABOBOI'O PETYIHPOBAHUSI OTHONICHWH B cepe oOpaieHHs MpaBa Ha
PUJT TpagunnoHHOTO (OrMaTUYECKOro) MPaBOBOTO MOAXO0/a CTAHOBUTCS HEAOCTATOYHO. Bee ware wc-
MOJIL3YETCSI 3KOHOMHUYECKUH aHaIU3 IpaBa Jijisl OleHKN 3 ()EKTUBHOCTH HOPM U UX BIUSHUS Ha PHIHOK, U
TTO3BOJISIONINN 0003HAYUTE PSIT TPOOIIEM:

1. banmanc uaTepecos. KimtoueBoit mpoOieMoit BIIIeTCsS HeOOXOAMMOCTD TOCTIDKECHHUS OanaHca MEKITy
WHTEepecaMu mpaBooOnanarenei, monszoBareneid PUJ] u obmectBa B nenoM. M30bITouHas 3amuTa mpas
MpaBooOIaaTeNel MOXKET MPUBECTH K MOHOIOJNU3AIMN 3HAHUN W TEXHOJIOTUH, OTpaHUYUBAsi JOCTYI K
HUM ¥ TPENsATCTBYS WHHOBanMAM. HemocTaTouHas e 3amuTa IpaB aBTOPOB M MpaBooOIagaTeneii cHu-
’KaeT MOTHMBAIIMIO K CO3aHKI0 HOBBIX PU/I.

2. TpaH3aKIIMOHHBIC U3/ICPKKH. BHICOKHE TpaH3aKIIMOHHBIE U3JCPKKH, CBI3aHHBIC C 3aKITFOUCHUEM U
WCTIOJTHEHHEM JToToBOPOB B chepe PUJI, HeraTuBHO BIUSIOT HA 3()(HEKTHBHOCTH perynupoBanus. K Takum
M3JIep’)KKaM OTHOCSITCS 3aTpaThl Ha MOUCK KOHTPAreHTOB, MPOBEJEHHE MIEPETOBOPOB, OPOpMIIEHHE TOKY-
MEHTAIINH U pa3pelieHue CropoB.

3. Ilpobnembl paBonpuMeHeHHs. HecoBepIIeHCTBO MPAaBOBBIX HOPM M HEOTHO3HAYHOCTh MX TOJIKO-
BaHUS CO3AI0T TPYJHOCTU B MIPABOMPUMEHUTEIILHON MPAKTUKE, a 3TO B CBOKO OUYEPE/Ih MIPUBOINT K POCTY
CyneOHBIX pa30HUpaTenhCTB U CHIDKEHHUIO IPECKA3yeMOCTH MIPAaBOBOTO PETYIHMPOBAHHUA.

DKOHOMHYECKUH aHalu3 MpaBa — 3HAYMMasi, HO JUCKYCCHOHHAs TMOTBITKOW BHEIPEHUS CTPOTOIl Me-
TOJIOJIOTHH B FOPUIUYECKYIO HayKy. HecCMOTps Ha 0TXO0M OT TOrMaTHYECKOTo Moaxoaa B Havaine XX Beka,
MpaBoBas HayKa J0 CHX MOp HE BhIpabOTajia YETKUX MPUHITUIIOB MOJUTUKO-TIPABOBOTO aHanm3a. Kak ot-
megan J[xon KeifHc, 5KOHOMHKA TPEOCTABISIET HE TOTOBBIE PEIICHHUs, a CKOPEe WHCTPYMEHTHI IS HC-
ClIeIoBaHMA MPoOIeM. DKOHOMHYECKHAN TIOJXO0/1 YIIIyOJisieT MOHUMaHUe BOTPOCOB, KOTOPbIE TPaIUIHOH-
HBIE IOPUCTHI JTUOO 0OXOIAT U3-3a OTCYTCTBHS METOJOJIOTHYECKON 0a3bl, TMOO paccMaTpHUBAIOT HEIOCTa-
TOYHO TITyOOKO, HEPEIKO HEOCO3HAHHO BKJIIOUYAsl B CBOM PACCYXACHHUSI HEKPUTHYECKH BOCIPUHSTHIC KO-
HoMuueckue uaen [9].

DKOHOMUYECKas] TEOPHsI OIICHUBAET MPAaBOBbIE HOPMBI CKBO3b MpU3MY 3 dekTrBHOCTH. Kak KpuTe-
pHii OIICHKH MTPABOBBIX HOPM, COCTOUT M3 JBYX KJIIOYCBBIX KOMIIOHEHTOB (I€JTh, KOTOPYIO JFOU CTPEMSIT-
Csl TOCTHYB, U PECYPCHI, KOTOPBIC 00Iaal0T IECHHOCTHIO), MPUMEHSICTCS B MO3UTHBHOM W HOPMATHBHOM
aHaJlM3e, HO C Pa3HBIMHU 3a/la4aMU:

*  TIO3UTHBHBIN aHAJN3 W3yYaeT ACUCTBYIONINE TPABOBBIE HOPMBI, OOBICHSSI HX C TOUKH 3PEHUS KO-
HOMHYECKHUX MTOCIIEACTBUN;

* HOPMATHBHBIM aHAIM3, B CBOIO O04Yepe/b, POPMYIHpPYeT PEKOMEHIAINU 0 COBEPIICHCTBOBAHUIO
3aKOHOJIATENIbCTBA, OMUPAsCh HA SKOHOMUYECKHUE ENIN U KpUTEpHUr 3)(HEKTUBHOCTH.

Pasrpannuenme 3THX OBYX HaIlpaBIIEHWH WMeEET MPUHLIWITHAIBHOE 3HAYCHHE NIl MOHMMAaHUS POIU
SKOHOMHYECKOT0 aHAJIM3a B MPaBoOBOM perynuposanuu [10].
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Urtak, npoBeeHHOE UCCIIEIOBAHUE BBISIBUJIO, YTO B cCOBpeMeHHOM Mupe PUJI cTtaHOBSITCS OqHUM U3
KITIOYEBBIX (aKTOPOB IKOHOMHYECKOTO POCTa W Pa3BUTHs OOIIECTBA, & MPAaBOBOE PEryMpoBaHuEe 00Opa-
IIEHHS MPaB Ha MX UTPAeT CYIIECTBEHHYIO POk B o0ecrieueHnH OajaHca HHTEPEeCOB aBTOPOB, IPaBooOIIa-
naTenel, moip3oBareneit u obmiectsa B 11es1oM. OHAKO 3(()EKTUBHOCTD TAKOTO PETYJIMPOBAHUS HEPEIKO
CTaBUTCS MOJ BOIIPOC.

DKOHOMHYECKUH aHAIIN3 MpaBa MOXKET CTaTh BAKHBIM HHCTPYMEHTOM COBEPIIIEHCTBOBAHHS IPABOBO-
ro perymupoBanus B chepe PU/I. Ero mpumeHeHne MO3BOJISET BRISIBILITH TUCOATAHCH B CYIICCTBYIOIICH
CUCTEME PEeTyJIMPOBaHUs, OICHUTh, HACKOJIBKO CYIIECTBYIONIUE OrPaHUYCHUS CBOOOIBI JIOTOBOpa CIOC00-
CTBYIOT WHHOBAIIWSM W CIPaBEUIMBOMY paclpeieicHuo Onar. B 4acTHOCTH, Ype3MEepHBIC OTPaHHUYCHUS
JIOTOBOPHOM CBOOOJBI MOTYT BBI3BIBATH «PETYISITOPHBIE MPOBAJBI» — CUTYalllH, KOTJa TOCYAapCTBEHHOE
BMEIIATEIHCTBO MOPOXKAAET OOJIBIIIEe HEraTUBHBIX MOCEICTBUHN, UEM pelIaeT mpodseM. SIpkumM npruMepom
CIIY’)KHT W3JIMIIHE CTPOTOE aBTOPCKOE MPaBO, CO3AaoIee Oaphephbl JUIsi CBOOOAHOTO PACIPOCTPaHCHUS
3HAaHWH ¥ HH()OPMALIUH.

Kak mokaszano B WcClieIOBaHUM, COBpEMEHHas1 cucTeMma peryinupoBanus PUJ] npencraBiseT coOoif
CJIOKHBIN MEXaHW3M OrpaHHUYEHUH, MPU3BaHHBIA OJTHOBPEMEHHO 3aIlUINATh OOIIECTBEHHBIE UHTEPECH U
CTUMYJIMPOBATh WHHOBAIIMOHHYIO aKTUBHOCTh. Hanbosee apeKTHBHOE perynupoBaHUe TOCTUTACTCS Ye-
pe3 TapMOHHYHOE COYETAaHHE JUCTIO3MTHUBHBIX W UMIICPATUBHBIX HOPM, OOECIICUYHMBAIONINX PAaBHOBECHC
MEXITy TOTOBOPHOH CBOOOAON M 3alTUTON IMyOJIMIHBIX HHTEPECOB.

DOKOHOMHYECKUN aHaNW3, TOTOMHSIS TPaJUIMOHHBIE MTPABOBBIE METOJBI, JAeT BO3MOXHOCTH OIICHH-
BaTh 3(PEKTUBHOCTh PETYIUPOBAHUS C TMO3HUIUN SKOHOMHYECKOW IlesiecoobpazHocTu. OqHAKO CIIeayeT
YYHUTHIBATh, YTO IIEHHOCTh TBOPYECKOTO TPYAa U KYJIbTYpHAas 3HAYUMOCTh OOBEKTOB MHTEILIEKTYaTLHOM
COOCTBEHHOCTH HE BCET/Ia IMOAIAI0TCS YUCTO SKOHOMUYECKOH OLIEHKE.

JlanpHeliee coBepIIeHCTBOBaHNE 3aKOHOAAaTebCcTBA B chepe PUJ] TpeOyeT KOMITIIEKCHOTO MOAXO0-
Jla, THTETPUPYIOIIETO MPABOBLIC M IKOHOMUYCCKHE MPUHIIMITEI. Takol CHHTE3 IMO3BOJIUT CO3AaTh cOanaH-
CUPOBaHHYIO U 3PPEKTUBHYIO CUCTEMY PETYIHPOBaHHUS 000pOTa MpaB.
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