DOI dx.doi.org/10.24866/VVSU/2073-3984/2019-4/108 1

YK 34.096

M.B. BpoHcKas

Bn1aanBOCTOKCKUIA rOCYA,apCTBEHHDBIV YHUBEPCUTET SKOHOMMUKM U CepBUCA
BnagmsocTtokK. Poccua

CooTHoLweHue pOCCVIl\;ICKMX HacneacTBeHHbIX PoOHAOB
CO CMEeXHbIMU 3apy69)KHbIMVI npaBOBbLIMU KaTeropmamum

CTaTbA NOCBALLEHA UCCNEA0BAHUIO HOBE/IbI TPaXKAAaHCKOIO 3aKOHOAATENbCTBA, POCCUI-
CKOM HayKM M NPaKTUKU MHCTUTYTA HACNeACTBEHHbIX NMPAaBOOTHOLWEHUW — HAaCNeaCTBEH-
Horo ¢oHAa. Llenb — npoBecTM cpaBHUTE/NIbHO-MPABOBOE UCCAefoBaHWe 3apybexkHomn
NPaKTUKMU NPUMEHEHUA HACNEACTBEHHbIX GOHAO0B U ONPenennTb KPyr akTyasbHbIX Npo-
6nem, BamaoWwmMx Ha 3pPeKTUBHOCTb peanm3aLmmn 3akoHo4aTe IbHbIX HOPM B chepe co3-
JaHUA U OCyllecTBAEHMA HacneacTBeHHbIX ¢oHAoB B Poccuu. TaK, cornacHo oTveTty
denepanbHoit HanoroBow cayKbbl POCCMM O COCTOAHUM WU KONMYECTBE 3aperncrpupo-
BAHHbIX FOPULNYECKUX UL, C MOMEHTA BCTYNIEHUA B CUTY 3aKOHOAATE/IbHbIX MONOXKEHW
0 CO3aHuK HacneacTBeHHbIX ¢oHAoB (1 ceHTAbpA 2018 r.) n No HacToAllee Bpemsa 06-
LEee YNCNOo 3aPEerncTpUPOBaHHbIX HacneacTBEHHbIX GOHAO0B Ha Bcelt Tepputopumn PP He
npesblWaeT TpUALATH NATK.

MeTo40/10rMYeCKy0 OCHOBY MCCNeA0BaHUA COCTAaBAAET CPaBHUTENbHO-NPABOBOW aHa-
/13, NPUMEHEHME KOTOPOro 06yCc/0BNEHO TEM, YTO B OCHOBE AENCTBUTENBHON pedopmbl
rPaYKAAHCKOr0 3aKOHOAATE/IbCTBA /IEXKUT NPEEMCTBEHHOCTb MOJIOKEHWUIN CTpaH obLiero
npasa (AHramsa, CLLUA v npouy.). B cBA3K C 3TUM A5 YCTaHOB/IEHUA Liefeit U CMbICNa 3aKo-
HOZ4ATe/NbHbIX HOBOBBEAEHWUM, MOCBALLEHHbIX HacneacTBeHHOMY GOHAY, BbISBNEHUA
IOPUAMYECKON CYLLHOCTU AaHHOW MPaBOBOM KaTeropum, HeobXoAMMO COOTHECTU OMbIT
3apyberKHbIX CTPaH.

Ha ocHoBe cpaBHUTENbHO-NPaABOBOr0 UCCNefoBaHUA 6bliM NOMyYeEHbl BbIBOAbI O BO3-
MOKHOCTU MMMIEMEHTALMUN 3apybeXKHOro OnbITa: pacliMpeHne BULOB HACAeACTBEHHbIX
doHAoB (co3a4aHMe MPUMKMU3HEHHbIX U CeMelHbIX Hac/ieACTBeHHbIX GpOoHA0B); UX co3aa-
HWe NocpeacTBOM PEOPraHM3aLLMm, YTO NOBbLICUT 3GHEKTUBHOCTL UX MPABONPUMEHEHMUS,
€03aCT BO3MOXHOCTb KOHKYPEHTOCMOCOBHOCTM C aHANOTUYHbIMU KOHCTPYKLMAMK (L0-
BEpPUTE/NIbHOE YNpPaB/eHUE, TPACT) B YaCTU COXPAHHOCTU U YNpPaBAEHWUA WUMYLLECTBOM,
YO0B/ETBOPEHMA WHTepecoB bHeHedeumapoB M Bbirogonpuobpetateneit B chepe Ha-
CNeACTBEHHbIX MPABOOTHOLLEHWN.

Kniouesble €/10Ba U CNOBOCOYETAHUA: HACNEACTBEHHbIN GOHA, MPUMKU3HEHHbIA HacneacT-
BEHHbI GOHA, NOCMEPTHbIN HaceACTBEHHbIM GOHA, TPACT, Hacne[0AaTe b, BbIro40NpPUOo6-
petatenu.

Bpouckas Mapusi BrnagumupoBHa — KaHA. OPHI. HAYyK, JOLEHT Kadenpbl TIPaskaaHCKO-
npaBoBbIX quciuiuinH; e-mail: m.vronskaya@mail.ru
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The ratio of Russian inheritance funds
to related foreign legal categories

The subject of this article is the study of the new for Russian science and practice insti-
tute of inheritance relations, the inheritance fund. The goal is to conduct a comparative
legal study of the foreign practice of using inheritance funds and determine the range of
urgent problems affecting the effectiveness of the implementation of legislative norms in
the field of creation and implementation of inheritance funds in Russia. So, according to
the report of the Federal Tax Service of Russia on the status and number of registered le-
gal entities, from the moment the legislative provisions on the establishment of inheri-
tance funds came into force (September 1, 2018), and to date, the total number of regis-
tered inheritance funds throughout RF does not exceed thirty-five.

The methodological basis of the study is a comparative legal analysis, the application of
which is based on the fact that the basis of the actual reform of civil law is the continuity
of the provisions of common law countries (England, the USA, etc.), therefore, to estab-
lish the goals and meaning of -date innovations devoted to the inheritance fund, the
identification of the legal nature of this legal category, it is necessary to correlate the ex-
perience of foreign countries.

Based on a comparative legal study, conclusions were drawn about the possibility of im-
plementing foreign experience: expanding the types of inheritance funds (creating life-
time and family inheritance funds), creating them through reorganization, which will in-
crease their enforcement efficiency and create the possibility of competitiveness with
similar constructions (trust management, trust) in terms of preservation and manage-
ment of property, satisfaction of interests of beneficiaries and beneficiaries in the field of
hereditary legal relationship.

Keywords: inheritance fund, lifetime inheritance fund, posthumous inheritance fund, trust,
testator, beneficiaries.

Beenenme. B coorBerctBuu ¢ m. 1 cr. 123.20-1I'K P® HacneactBeHHbIi GoH
(mamee — H®) — 310 (hOHI, KOTOPBIA CO3MAETCA B 3aKOHHOM IOPSIKE BO HUCIIONHEHHE
3aBEIIaHus TPAXKAAHMHA U Ha OCHOBE €r0 MMYILECTBAa OCYILECTBISIOIINN IesATeIb-
HOCTh TI0 YNPABJICHHUIO MOJIYYECHHBIM B HOPSIKE HACIEJOBAaHUS WMYIIECTBOM 3TOTO
rpakJaHnHa Ha OecCpOvHON OCHOBE OO B TEUEHHUE OMPE/ICICHHOTO CPOKa B COOT-
BETCTBHH C yCAOBUsAMHE yrpasierus HD [1].

H® ycnemHo QpyHKIHOHUPYIOT 3a rpanuieid, B yactHoctd CLUA u Epomne, yxe
Ha TPOTSHKEHUM BeKa, a TO U Oojbine. Takue QOoHIbI MOMYYHIN IIUPOKOE MPUMEHE-
HHE, YTO OTPA3MIOCh Ha UX BHIOBOM pasHooOpasuu [2, c. 249]:

1) npwxusnennpie H® — 310 Takoi BUI GOHIOB, KOTOPBIHA yUpekIaeTcst Hacie-
JoJaTeneM BO BpEMsl €T0 KU3HH U MPOAoIKaeT (YHKIMOHUPOBATD MOCTIE €0 CMEPTH
B COOTBETCTBHU C YCIOBUSMH, 3aKPETICHHBIMHU B 3aBEIIaHUY;

2) nocmeptHbie HO — BUI hOHIOB, KOTOPBIN CO3aeTCs MO BOJIC HACIIEHIOATEIS,
BBIpR)KEHHOH B 3aBEIIaHUH, TIOCJIE TOTO KaK OH YMHPAET.
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Crout 106aBHUTh, YTO 3aKOHO/IATEIHCTBA OTAEIHHBIX TOCYJAPCTB MPEIOCTABISIOT
BO3MOXKHOCTh CO3JIaHUSI TaK Ha3bIBAGMBIX «CeMeWHBIX (poHmoB». Takue ¢GoHIBI, KaKk
MPaBUIIO, CO3AIOTCS YWIEHAMH OIpEIeNICHHBIX ceMeil u 3a cuer o0mux cpencts. Ce-
MeiHbIe (POHIBI OOBIYHO YUPEKIAIOTCS BO BPEMS KU3HH POACTBEHHUKOB, B TO BpeMs
Kak OOJIbITIas 9acTh €BPOIEHCKUX M aMepuKaHCKuX H® co3maHbl Ha CpeacTBa, KOTO-
phle 3aBelan HacIeA0 aTelNb.

Kak u3BectHO, npuoputeTHO Lienbio co3paanuss HD sBiasgeTcss ocyliecTBICHUE
OIaroTBOPUTENHHON AedaTenbHOCTH. K mpuMepy, OHH OCYIIECTBISIOT (pHHAHCHPOBA-
HUE OONICCTBEHHBIX OpPTaHM3AlNN, PAa3IMYHBIX O0pPa30BATEILHBIX U 3IPABOOXPAHH-
TEIBHBIX YUPESKICHUHN, HAIPABIISIOT UM CPEJCTBA HA CO3/IaHNE BCEBO3MOXKHBIX OJIaro-
TBOPHUTEIBHBIX MTPOEKTOB, & TAKKE YUPEIKIAIOT €KETOAHbIE IPEMHUH.

B Poccun coznanme nmpmwxusHeHHBIX HO u cemeitnsix HO He mpexycMoTpeHo:
UCKITIOUUTENBHO mocMepTHele H® MoryT ObITh 00pa3oBansl Ha Tepputopun PO. Ta-
KO€ OrpaHWYEHHUE ONPEETIEHHO HE CTABUT B IIpuopUTeT poccuiickue H® B cpaBHeHUN
¢ 3apy0exHsiMu. K ToMy ke ocyIecTBIieHHe 0IaroTBOPUTENBHOCTH HE ABIISETCS ca-
MOIIEJIBIO YUpEKIeHUs oTeuecTBeHHBIX HD: 310 ckopee BTOpocTeneHHas 3aaa4a, 4eM
OCHOBHA IIETTb.

Hewmernkoe 3akoHOAaTENBCTBO, B YACTHOCTU I 'paxknaHckoe yioxkenue I'epmaHuu
(manee —I'TY) [3], mocTaTouHO MOIPOOHO PETIAMEHTUPYET MOJ0KEHHSI OTHOCUTEIb-
HO co3aanust HO.

B coorBercTBuM ¢ a03. 1 maparpada 80 I'TY mis Toro, 4ToObl yUpeauTh MpPaBo-
crtocoOHbII HD, HE00X0IMMO COBEPIIUTH COOTBETCTBYIOIIYIO CACNKY, a TAKXKE TOJTy-
YUTh pa3pelieHue OT COOTBETCTBYIOIIETO OpraHa BJIACTU 3E€MJIM, Ha TEPPUTOPUHU KO-
Topoit H® OyneT nMeTh CBO€ MECTOHAXOXKICHHE.

CornacHo a63. 1 maparpada 81I'TY caenka mo co3manuto H® Haxoaurtces B nps-
MO 3aBUCHMOCTH OT TOTO, KOT/Ia OH OBLI YUPEXKIICH — BO BpEeMs JKH3HH 3aBeIlaTels
100 Mmocie ero CMEpTH B COOTBETCTBUH C COAepKaHueM 3aBellanus. Ecnu caenka mo
co3ganmuio H® He comep kUt XOTs OBl OJTHO U3 YCIOBHHU, IIPH KOTOPOM OH MOXKET OBITh
MpU3HAH MPABOCIOCOOHBIM, M BMECTE C TEM HACJIEI0/IaTellb, HE YCIICBITHI JTUKBUIH-
pPOBaTh BO3HUKIIUE MPOTHUBOPEUMS C 3aKOHOM, yMEp, TO OYEBUIHO AOJKHBI MpUMeE-
HATBCA HojoxeHuss 0 H®, koTopriii co3maercs mocie cMmept. A03. 2 maparpaga 81
ITY 3akpemuisieT 3a yupenuresnem HO npaBo Ha oTka3 oT caenku no cozaanuto HO no
pasperienus ero yupexxaenus. CTOUT A00aBUTh, YTO €CIIH NPOIICHHUE O Pa3pelIcHUH
co3ngath H® yxe mogaHo B KOMIETCHTHBIA OpPTaH, TO 00 0TKa3e MOXKET OBIThH 3asBJe-
HO TOJIBKO EMY.

B 3akoHOmaTensCTBE TaKUX TOCYIApCTB, Kak, HampuMep, ApMeHusa u Monaasus,
MPUCYTCTBYIOT CHEIMAILHBIC HOPMBI, PETYJIUPYIOIIUE MPOIIECC CO3MaHus U (DYHKITHO-
HupoBanusi HO, kak mpuKU3HEHHBIX, TaK U TTOCMEPTHBIX. bosee Toro, u B ApMeHuH,
1 MonoBe ecTb OTENbHBIE 3aKOHBI, IETAIILHO PETYJINPYIOLINE MPOLEAYPY CO3AaHuU,
JEATSILHOCTH ¥ JMKBUAANNUN (OHJIOB, B TOM YHMCIIC HACIEIACTBEHHBIX, YETO HEIh3s
ckazath npo Poccuro.

Crarps 9 3akona Apmennn «O dormax» [4] comepKuT cieayronme IpUIHHEL
cozganusg HD: yupexxaeHne yupeIuTesiMi; peopraHu3anys CyecTByiomero GoHaa
0o (HoHIOB; mMpeoOpa3oBaHWE HEKOMMEPUYECKOH opranusanuu. B cBoio oudepenn
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poccuiickoe 3aKOHOAATEIBCTBO MPEJOCTABISET JIHUIIb UCKIIOYUTENBHYIO U3 BBIIIEHA-
3BaHHBIX BO3MOXKHOCTEH — TOJIBKO co3nanue (yupexaenue) HOD.

B cootBerctBum ¢ . 1 2 c1. 103akona Apmennn «O ¢ongax» HO cozpaercs:
Ha OCHOBAHWH PEIICHUS yupeauTeNiell Tocie X COOpaHus; Ha OCHOBAHWU MUCHMEH-
HOTO pEIIeHHs OJHOTO JIMIA, B CBA3H C Ye€M OUYEBUIHBI PA3JINYHS B COOTHOIIEHWUHU C
poccuiickumu H®. 3akoHOIaTEeabCTBO APMEHUU JIOMYCKAET COBMECTHOE CO3JIaHUE
H®. [TogoOHBIX HOPM HET B POCCHIICKOM 3aKOHOAATEIHCTBE, OMHAKO B KOHTEKCTE HO-
BEJUT HACJICCTBCHHOI'O 3aKOHOATEIbCTBA B YacTH BbiaeiacHus ¢ 1 centsiops 2019r.
WHCTUTYTa COBMECTHBIX 3aBEUIaHMiA CYNPYrOB COBEPIICHCTBOBAHUE 3aKOHOMATEINIb-
HBIX NonoxeHui nocpsmeHusx H® —Bonpoc Bpemenu.

Hcxons u3 cmbicna 1. 1 cr.11 3akona Apmennu «O (GoHIax» HampalidBacTCs
BBIBOJT O TOM, 4T0 H® MOkeT ObITh CO3/1aH M BO BpPeMs )KH3HU yUPEIUTEIs, U Ha OC-
HOBaHWH 3aBEIIAHUS TOCIE ero cMepTu. B coorBercTBuu ¢ m. 2 ct. 11 3akona Apme-
Huu «O GOHIAX» CBUAETEIHCTBO O HACIEICTBE, KOTOPOE HOTAPUYC BHIIAET MCTIOITHU-
TEJIO 3aBeIIaHus, JOJDKHO COJEpXKaTh 0053aTeNbCcTBO Mo peructparun HO ot nveHn
HacjenoAaTeNs o o0IeMy TMpaBHIy B TEUYECHHE Mecsla (3aBelIaHhe MOXET COIep-
»KaThb APYroil BpeMEHHOMH OTPE30K).

3akon Apmennn «O QoHIaX>» CleHUaTbHBIM 00pa30M HE PEryIupyeT CO3aHue U
nesTenbHoCcTh HD, yupe)IeHHBIX MIPY JKHU3HH, OJHAKO JENIAeT OTOBOPKY O TOM, YTO Y
H® moryT OBITh Kak TOTCHIIMATIBHBIE, TAK U (haKTHYECKHE OeHEPUIHUAPEI.

ITonoOHBIE apMsHCKMM HOpMaMm 00 yupexxknennn HO mpasuna o cozmannu HO
WMEIOTCS W B MOJIJABCKOM 3aKOHOJATENhCTBE, a KOHKPETHO B 3akoHe MOIIOBBHI
«O ¢donmax» [5]. K npumepy, 4.1 ct. 10 3akona MonnoBbl «O (oHIax» 3aKperisieT
BO3MOKHOCTh CO3/1aHusi coBMecTHbIX H®D. B cOOTBETCTBUU C JJaHHONH HOPMOU aKTOM O
cozgannu H® BeicTynaer pemieHue (B TOM cilydae, €CIH YYPEIUTENb — OHO JIHIIO)
au60 moroBop (B TOM ciydae, €CM yupeAuTenH — IBoe W Oosee yui). B kauectse
nprMepa TakkKe MOKHO IPUBECTH HOPMY, 3aKPEIUISIONIYI0 005S3aHHOCTD 3@ UCIIOJIHU-
TeJeM 3aBemmanus no peructpannu HO nMmeHneM 3aBemaTens B TEUEHHE MeCsIa OCIe
MOJTyYEHUS OT HOTapUyca CBUJCTEILCTBA O TIPaBE Ha HACIICIICTRO.

HecmoTtpst Ha BcE BhIIecKa3aHHOE, B MOJJABCKOM 3aKOHOAATEILCTBE MPaBOBast
pernmamenTanus mocMepTHbIX H® 3HaUMTENhHO OTIAMYAETCS OT 3aKOHOAATEIHHOTO
nonoskenuss H®, co3panubix npu xu3ad. Hanpumep, 4. 4 cr. 10 3akona MonaoBsl
«O Qonmax» comepkut cienyrouiee npasmwio: ecan HD sBasercs mocMepTHBIM, TO
3aKOHHBIC HACICTHHUKH, a TAKXKE KPEIUTOPbI yupeauTesst (nbo yupenuteseit) obia-
JAIOT TaKMMH e MpaBamMu B oTHomeHnn H®, Kak ¥ B OTHOIIEHUH JIIOOOTO IPYTroro
HUMYIIECTBa, KOTOPOE 3aBEIIACTCS.

B 3akoHOmaTenpHBIX MacCHBaX MHOTHX CBPONEHCKUX TOCYIapCTB, HANpUMED,
Wcnannn, Ounnsaaann, Janun, [lonsmm, CrnoBakuu, Uexun, DCTOHUNA COAEPKATCS
HOPMBI, KOTOPbIE PETYIHPYIOT MPOLERYpY cCo3aanus nocMepTHbIX HO.

B cootBercTBru ¢ 3akoHoMm Vcmannn «O donpax...» [6], a konkpeTHo ¢ 4. 1, 2u
3 c1. 6 nanHOTO 3aK0oHa H® BrpaBe co3naBaTh (hU3MYECKHE JTUIA, KOTOPHIE JOJKHBI
obmamate 00IIel aeecrrocoOOHOCTRIO (YTOOBI HEIOCPEACTBEHHO OCYIIECTBIIATh JIes-
TENILHOCTB) U YaCTHOM JIEECIIOCOOHOCTBIO (JUIsl PACcIIOPSDKEHUSI MMYIIECTBOM U CPE/l-
CTBaMH, KOTOpBIC SBJISIOTCS MPEAMETOM Japa M KOTOpPBIE TEPeAar0TCs TPU KU3HU
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HacjenoaTes st oo OyayT TepeqaHsl MOocie ero CMEPTH), YacTHBIC IOPUANYECKHE
JUIa, TIPU STOM HUMesl TIOJTHOE COTJIACHE Ha 3TO CO CTOPOHBI 00IIEro cobpaHus Jmbo
coOpaHust MapTHEPOB (711 OMHUX BUOB IOPHIHMUCCKHX JIMI) TUOO COrNIacKe Ha 3TO OT
YIPABJISIONIEro opraHa (Uit Ipyrux BUAOB IOPUAMYECKUX JIUII), & TAKKe TOCYAapCT-
BEHHBIE opuanyeckue auia. CTOUT HAlIOMHUTH, B OTeUeCTBEHHBIX peanusx HD mo-
TYT YUPEHKAATHCS UCKIFOUUTEIBHO (PU3NICCKUMH JIMIIAMH, YTO B OYEPEITHOM pa3 JoKa-
3BIBaCT cIabyro MpOpadOTKy JaHHOW MPaBOBOM KOHCTPYKIINK B Poccum.

Yacts 1 crareu 7 3akona Mcnanun «O doHmax...» rmacut, 9to H® co3maercs Ha
OCHOBaHUHM 0COOOTO aKTa, KOTOPBI HOCHT Ha3BaHHE «iNter vivos O mortis causa».
YacTp 2 maHHO# cTaThu TOBOPUT O ToM, 4yTo H®D, yupexnaemblii akTom «inter vivos»
(MM IPYMYKU3HEHHBIM aKTOM), CO3/[a€TCS HOTAPUYCOM Ha OCHOBAaHHMH €ro akKTa, HOCS-
LIETO OTKPHITHIN xapakTep. YacTs 3 naHHOH cTaThy yTBepxknaaet, yto HD, yupexnae-
MBIH aKTOM «MOrtiS causa»ufii akToM B ClIyuae CMEPTH), CO3[aeTCsA Ha OCHOBAHHH
3aBemaHusl.

HutepecHo monoxkenue 1. 3 ¢r. 2 3akoHa Mcnannn «O doHmax...», OrpaHHBaro-
miero oopazosanne H® c 1enpio mosrydeHus J0X010B WIEHAMH CEMbU HACIEI0JaTelsl.

B 3akone Ounnsaaun «O dormax» [7], a KOHKPETHO B pasnene 3, yperyaInpoBaH
nporiecc coznanusi H® mocne Toro, Kak yupeauTesb yMHPAeT, HA OCHOBAaHUH 3aBellla-
HUS TIOCTIEIHETO, IpruYeM OOJIBIIYIO POJIb B AaHHOHW Mpouenype urpaer cyn. B coro
ouepens B Poccnu yupexnennem H® 3aHUMarOTCS HCKITFOUYUTEITFHO HOTAPUYCHI.

Ao63ar 1 pasaena 3a 3akona OunnsHanu «O (GoHIAX» 3aKpeIUIsIieT 00I3aHHOCTD
3a JUIIOM, KOTOPOE PacTOPsDKAETCsl IMYIIECTBOM IMTOKOWHOTO YUPEIUTENs, He TT03/IHEe
TpeX MEeCSLEB YBEIOMUTh O COACPKaHUU 3aBEILAHMsI, TIPEAIOArarollero yupesKacHue
H®, cyn B COOTBETCTBHH C MOCIICIAHHM MECTOM IMPOXKHBAHHS Haciemomaress (eciu
HaclemoaaTens npokusan B Oumnsaaun) 6o OKpyXkHO#M cyn ropona XelbCHHKH
(ecnu Hacnemonareny He mpoxuBan B OuHIsSHIUM). Briocnenctsuu ¢y o0si3aH yBe-
JOMUTH 00 3TOM (PMHCKOE MUHHCTEPCTBO IOCTHLIUH.

Ao63an 2 pasnena 3a 3akona @uunsHaun «O (HOHIAX» COACPIKUT O0SI3aHHOCTD
CyZa, OCBEIOMJICHHOTO 00 yKa3aHHOM BBIIIE 3aBEIaHUU, HEMEJIEHHO YI0CTOBEPHUTD
(akT coryiacusi Co CTOPOHBI JIMIA, KOTOpoe ObUIO Ha3HAYEHO 3aBeIaTesieM, YUpeIuTh
H®, ucnionauth Bosro nocnendero. Cyn Ha3HavaeT aApyroe Jumo (b0 Apyrux JInir)
co3nate H® B ToM cirydae, eciii yKa3aHHOE BBIIIE COTIacke He ObUIO TaHo MO0 yKa-
3aHHOE BBIIIIC JIMIIO HE MOJIONLIO JJIsl HCTIOTHCHUS TIOPYYCHUS 3aBeaTes.

3akon Jlanun «O (onmax...» [8] ycraHaBIMBaeT OrpaHHUYCHUS BOJICH3bSIBICHUS
yupeautess npu oopasoBanud H® Bo Bpems xusuu. B coorBercTBHU ¢ a03. 1 u 2
CT. 7 JAaHHOTO 3aKOHA TOJOKCHHS, KOTOPBIC BXOJIAT B YUPEIUTEIBHBIN aKT U KOTOPBIE
CTaBAT B MPHOPUTET KOHKPETHYIO CEMBIO OO HECKOJIBKO CeMEd B pacIpeleleHUn
nmytiectBa H®, He 001a1at0T 3aKOHHOW CHJIOW B CBOEM COJICP’KaHHH B TOM CIIydae,
€CIT TIPHOPUTETHOE MPABO PACIPOCTPAHSICTCS JANIbIIe TOKOJIEHHS, KOTOPOE JKUBET B
MoMeHT oOpaszoBanus H®, u npoctupaetcs A0 cienyromero nokoneHus. Beé Boime-
CKa3aHHOE KacaeTcs ¥ MPEeAOCTABICHNS WieHAM KOHKPETHON CeMbH MO0 HECKOIBKUM
CEMBSIM MIPEUMYIIECTBEHHOTO MIpaBa B 3aHIATUN KaKOW-TO TOJDKHOCTH JIHOO B MOITyde-
HUU BO3HATPAXKICHUS 3a TpyA, nmocoomit HD, a Tarxke mpennpustvs, MO TOBOAY
¢yHKIIOHUpOBaHUs kKoToporo H® BmpaBe mpuHuMarth pemeHus. CTOUT 100aBUTH,
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YTO BbIIICYKA3aHHbII 3allpeT HE OTHOCHUTCS K 3aHSITHUIO JOJDKHOCTH WICHA aJMUHUCT-
paruBHoro coBeta H®. B poccuiickoil mpaBoBoil AeHCTBUTEIBHOCTH TOAOOHBIE HOP-
MBI HE CYIIIECTBYIOT.

B Tlonbiie Takke €cTh BO3MOXHOCTh yupeauTh H® kak mpu KU3HUA Haclienoaa-
TeJIsl, TAK U TOCJIe ero cMepTH (YHOMUHaHHE 00 9TOM COAEPKUTCS, K mpumepy, B 1. 1
cr. 3 3akona [Tompimm «O ponmax» [9]). Bo BTOopoM cityuae 0ObIdHas mporeaypa 00-
pazoBanust HO He nmpumeHseTcs.

3akonomarenscTBO CiioBakuu B cpaBHeHNU ¢ PD BechMma BapHaTHBHO B CIIoco0ax
cozmanusax H®. ITaparpad 7 3akona Cnosakuu «O ¢oumax» [10] nmpenycmaTtpuBaet
yupexxaenne HO duznueckum umom (pU3HYECKUMHU JIMIAMHU) U IOPUIUYECKHM JIU-
oM (ropuandeckumu unamu). HO o6pasyrores B pe3yabrare MPUHATHS COTIIAIICHHS
(mpu HeckonmbKUX yupenuTensix) au6o akta H® (nmpu omHom yupemurene). [Ipudem
H® mosxeT OBITh CO31aH M BO BpeMsI )KU3HH yupenuTens (YapeauTeneii), U MOCMEPTHO
JIMLIOM, SABJISIFOIMMCS TyLIETPUKAa3YuKOM I10 3aBEIaHHI0, B KOTOPOM JIOJKHBI OBITh
OTIpeJIeICHBI Bce HE0OX0IMMEbIE TIOI0KeHUs ycTaBa HD.

IMynkTom 1 pa3nena 3 3akona Yexun «O donmgax» [11] npexycmorpeno, uro HD
MOJKET OBbITh YUPEXKAEH IIOCPEICTBOM COCTaBJIEHHUS IMUChbMEHHOI'O COTJIAlleHus], KOTO-
poe 3axirodaercs Mexay yupenureassiMu H®; yupeaurensHoro ycrasa B TOM cilydae,
ecnu yupeautenemM H® sBnsercs omHo numo; 3aBemanus. B mynkre 4 pasmena 3
3akona Yexun «O QoHmax» ecTb HOpMa 0 MHHUMAaJIbHOM pasMepe umyiiectBa HO,
KOTOPBIM OH JOJDKEH 00J1alaTh KaKk BO BpEMsl CBOEI'O CO3JlaHMs, TaK U BO BpeMs Bcel
CBOEH mocneayronen AesTeIpHOCTH. HamoMHNM, 4TO pOCCUIMCKOE 3aKOHOIATENIbCTBO
HE COIEPKUT MOI00HOE MPaBUiIo, 03 COONOACHUSI KOTOPOTO HEBO3MOXKHO YUPEIUTh
H®. Urak, croumocts umyinectBa H® momxHa oneHuBarbes B 500 000uerickux
KPOH KaK B MOMEHT €0 YUPEeXICHHUs, TaK U BO BpeMsI €ro (pyHKIIMOHUPOBAHUS.

3akon Dcronnn «O dongax» [12], a koHkpeTHo 1. 1 maparpada 5 tarxke gomyc-
KaeT yupexxaeHne H® omHUM Wit HEeCKOIBKUMU JTHIAMU (KaK M BO BCEX MPEABIIYIINX
npuMepax). OfHAKO AaHHBIN MYHKT COJIEPXKUT OrOBOPKY, KOTOpas HE BCTpedaaach B
3aKOHax APYIHX TOCyAapcTB, 0 ToM, uto H® moxer ObITh co3maH nmubo Ha ompene-
JICHHBIN CPOK, TUO0 A0 AOCTHKEHUS Lelel, onpeneneHHbix B ycrase HD, mubo Ha He
HeomnpenenEHuelii cpok. Kpome Toro, B coorBercTBHH ¢ 1. 1 maparpada 7 3akoHa
Ocronnu «O (hoHAaX» BO3MOKHO CO3AaHUE KaK MPIKU3HEHHOTO, TAK U IIOCMEPTHOTO
H®. OcHoBanmeM yupexaeHUs] MOCIEAHEr0 CIYKUT 3aBellaHHue, KOTOPOe OJDKHO
OBITh yIOCTOBEPEHO HOTAPUYCOM U COZEpKaTh pelieHue o cozpanuu HO.

ITonBons MpoMeXyTOUYHbIE UTOTH CPABHUTEIHHO-IIPABOBOMY aHAJIN3Y OIbITA 3a-
pyOekHOTO 3aKoHOJaTenbcTBa B yactu co3ganus HD, chopmynupyem HexoTopbie
TE3HUCHI:

— HacJIeCTBEHHbIC (DOHIIBI HE SBISIFOTCS HOBBIM IIPAaBOBBIM MHCTUTYTOM B 3apy-
OcxHbBIX cTpaHax: ['epmanms, Apmenus, Monnosa, WMcnanus, @unnsaaus, Jlanus,
[onbma, CroBakust, Yexuss, DCTOHUS U OPYTrUe CTPaHBI 3aKOHOJATEIBHO perjaMeH-
TUPYIOT YUYpEXJEHHE MPUKU3HEHHBIX W MocMepTHhix HD, a Takxke cemeinbix HO
GM3UYeCKUMH U IOPUANIECKIMH JIMIAMH SIUHOINYHO OO COBMECTHO; (POPMAILHO
3aKperUIeH MOPSIO0K BOJICU3bSIBICHHUS YUpeauTess nbo yupeanteneil B ycrase HO, a
TaKXKe B 3aBELIAHWH; OINpeesieHbl ocobeHHOCTH oOpa3oBanus H®; ponu nymenpu-
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Ka34MKOB (MO0 CrieMabHO HA3HAYCHHBIX MCIIOJHHUTENCH 3aBellaHus), HOTaApUyCOB
Y CYJIOB B CIIOPHBIX U UHBIX BOIIPOCAX;

— B OTJIMYHE OT 3apyOCKHBIX CTpaH, POCCHIMCKHI 3aKOHOJATENb, OMHPAsCh Ha
OIBIT, HE CIEUIUT «MHOTOHOXUTH» H® 1 nomyckarh UX CO3IaHUE IIPH )KU3HU, CEME-
HbIe WU coBMecTHBIE. [lomaraem, 3aKoHOAaTeNb TAaKKe HE MPHUAAl 3HAYEHHE BO3-
MOXKHOCTH pacimpeHus npuMeHeHust HO myreM peopranuzanuu napyroro QoHza Jim-
00 rpeoOpa3oBaHUsI HEKOMMEPIECKOW OpTraHU3aIlHH.

T'oBOps 0 11ENIAX U CMBICTIE 3aKOHOIATEILHOIO BBEJICHUSI B POCCUMCKUI IpakaaH-
CKUl 000pOT HACIICJCTBEHHBIX (DOHJIOB, YAIlle BCETO BHICKA3BIBAIOTCS MPEIITOIOKEHIS
0 3aMMCTBOBAaHHMM AHTJI0-aMEPUKAHCKOM MOJEIH TPACTOBBIX MPABOOTHOIIEHUM. B To
K€ BpeMsl TPacT Kak mpaBoBasi kareropus otiaudeH oT HD, co3gaHHOro Kak mpu Ku3-
HU, TaK U MOCJIE CMEPTH yupeauTens. TpacT —3To HE IOPUANYECKOE JIMIO B IIOHUMA-
HUU KOHCTPYKIIMU POCCUHCKOTO IOPUAMYECKOro JIUIA, OJHAKO ero, kak u H®, yacto
HCTIOJNB3YIOT B PACOPSIKEHUSIX, CBA3aHHBIX C HACJeJACTBEHHOM Maccoil. Tpact mpen-
CTaBJISIET COOOW TaKOW BUJ MPABOOTHOIIICHHM, TIPH KOTOPBIX €T0 YUPEAUTEINb Tepea-
€T TPUHAIISKAIINE My aKTHBBI MPOGECCHOHATBHOMY TPACTOBOMY YIPABISIONIEMY,
a TIOCJIeTHUI B CBOIO OYepelb 00S3yeTcs YIPaBIATh M PACHOPsHKAThCS MEpeJaHHBIM
€My MMYIIECTBOM TOJBKO B MHTEpEcaxX BBHITOAONPHOOpETaTENeH MK U1 IPYTHX OCO-
00 ycraHOBICHHBIX 1ienei [13].

TpacToBbIif HaciHeACTBEHHBIN (DOHT — 3TO paBoBas GopMa, B paMKaxX KOTOPOH
B COOTBETCTBHUU C 3aBEI[aHUEM YIIPABIIETCSI UMYIIECTBEHHAs Macca COOCTBEHHHKA
B HMHTEepecax HacjeAHWKa. Takue MpaBOBBIE KOHCTPYKLIWH IOMYYHIIA IIHPOKOE
npumenenne B CIIA, BenukoOpuTaHum, a Takke B MHBIX CTPaHAaX, SBIISIONIUXCS
OBIBITUMU KOJIOHUsIMU BenukoOpuranuu. KpoMe toro, TpactoBbie (pOpMBI HALIA
CBOE PACIpPOCTpaHEHHE B CTpaHaX, UMEIONINX KOHTHHEHTAIHHYIO CHCTEMY IpaBa
(x mpumepy, JINXTCHIITEHH).

B cootBetcTBHU ¢ akToM O (oHmax BenukoOpuranuu [14] B TpacToBoM doHae
JOJDKEH OBITH TPACTOBBIM YIPABIISIONINMA, OTBEYAIOIIHNHA 32 0€30MaCHOCTh HMYIIICCTBA
H® u, cooTrBeTcTBEeHHO, 3aHUMAIOLIUICS ero pykoBoacTBoM. [locie cmeptu TpacTo-
BOTO yUYPEIUTENS €r0 HACICIHUKH, BBICTYIAIONINE B KaYeCTBE BBITOJONPHOOpETaTE-
Jiel, HAaYMHAIOT MOJTyYaTh KaKIbI MECAIl I€HE)KHbIE BHIIIIATH OT TPACTOBOTO YIPaB-
JISFOIIETO, YTO OOECTeYNBaeT 3alIMIEHHOCTh UMYIIECTBA YUPEAUTENS OT AeHCTBHA
HEZ00POCOBECTHBIX HACICTHUKOB.

HeocmopuMbIM ipenMyIIeCTBOM TpacTa SBISETCS OTCYTCTBUE JIFOOBIX MPETEH3HMA
B OTHOIICHUH MUMYIIIECTBA B Pe3ybTaTe ero 000COOIEHNSI CO CTOPOHBI KaK HAaCIIeAHU-
KOB B COOTBETCTBHH C 3aBEIIAHUEM, TaK U HACJICITHUKOB, 00IaIAIONINX 00s3aTeIbHON
HACJICICTBEHHOH noJieli. Takxke MpH MOMOIIU TPACTOB OOBIYHO MPOUCXOIUT ONTHMHU-
3arus HajJorooOIoXKeHus. B kadecTBe OeHEhHUIIMAPOB TpacTa BBICTYIAIOT BBHITOIO-
npuoOpeTaTend, GopMaTbHO HE SBISIONIMECS COOCTBCHHHMKAMH HMMYINECTBA, KOUMHU
SIBJISIFOTCSL 3aKOHHBIC HACICAHUKHU, a TAKXK€ HACJICIHUKH IO 3aBCLIAHUIO, U MO 3TOH
MpUYUHE HET HEOOXOANMOCTH B yIIJIaTe HAJIOTa Ha HACIEICTBO.

B Takom rocynapcTtBe, Kak JIMXTEHIITEWH, CXOXEH MPaBOBOW KOHCTPYKIHEH C
TPacTOM SIBJIIETCS TaK HAa3bIBAEMBI CEMEHHBIN (DOHA. 3aKOHOIATENLCTBOM ATOH
CTpaHbl JIETAILHO YPETYJIUpOBaHA JEATEIBHOCTh (OHIOB CaMOT0 Pa3HOTO THIIA.
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B coorBercTBum ¢ 3akonom JIuxreHmTeina o Goumax [15] dhoHmoM sBIsSETCS OpPH-
JIUYECKOE JIUIO, HAJENIeMOe UMYIIIECTBOM CO CTOPOHBI yupenuTelns (poHma ISl BbI-
TTOJTHEHUS OTPEICIICHHON [IEJH, K IPUMEDPY, JUIS OCYIIECCTBICHUS MOICPKKH MaTESPH-
ANBHOTO XapaKTepa KOHKPETHON CEMBH JIMOO psfa ceMel WiTh JJis peann3anuu QyHK-
LM, TTOJIE3HBIX IS OOIIEeCTBA.

[ToxBoas wtoru, OTMETUM, YTO pa3HUIlA B Ha3BaHMSIX, MHOrooOpa3ue BHUIIOB Ha-
CITEZICTBEHHBIX (OHIOB (MOKU3HEHHBIM, COBMECTHBIN, CEMEHHBIN U T.I1.) HE MOKHBI
MeIIaTh yACHEHHUIO TOTO, YTO IEJH JaHHOW MPaBOBOW KOHCTPYKIIMH BO BCEX CTpaHax
WICHTUYHBI, OHU HEOOXOJMMEI JIJIsl 3all[UThl aKTUBOB YUPEAMTENS, a TaKKe I pac-
Mpe/e/IcHNs HACACICTBEHHON MACChI B TTOJIb3Y KOHKPETHBIX Jivil [16].

CymecTBeHHBIE pa3INyns COACPKATCSA B CPABHEHUH JIBYX, Ka3aJIOCh OBI, CXOKHIX
[0 CYIIECTBY M IIENEMONAraHUuI0, HO UMEIONINX OTIMYHYIO IOPUANYECKYI0 KOHCTPYK-
U0 UHCTUTYTOB. HACIICACTBEHHBIN (DOHJT U TPACT:

1) H® — 510 oTnenbHas opraHu3aliys, BEAyllas CBOIO IESITEILHOCTh OT CBOETO
MMEHH, B TO BpeMs KakK TPacT — 3TO MUChMEHHOE COTJIAIIeHre 00 YIpaBIeHUH aKTH-
BaMU,;

2) H® B ciyuasx, mpeayCMOTPEHHBIX YCIOBHSIMHU yrpasienus H®D, omyomuko-
BBIBAET OTUYETHI 00 HMCITOJIF30BAaHUH CBOETO MMYIIECTBA, a Takke B oTHomeHnn HD B
HEKOTOPBIX CIydasX MOXKET MPOBOJIUTHCS ayAuT. TpacT, npeacrasisas coO0 J0roBop,
BOOOIIIE HE MOXET 3aHMMAThHCS KaKUM-THO0 BUIOM ACSITEILHOCTH, OBITh KOMY-JTHOO
MOIOTYETHBIM WM BBICTYTIATh Ay JUPYEMBIM CYObEKTOM;

3) ynpasnennem H® 3aHUMAOTCS CHEIHAIBHO CO3AHHBIC IUISI STOTO OpTaHbl.
B pamkax TpacToBOro corniamieHuss HUKAaKUE YIPaBICHUYSCKHE OPraHbl HE yUpexaa-
10TCH;

4) HO® otBedaet 10 IojraM HacleAoIaTelis, B OTIIMYME OT TpacTta, He OTBEYaro-
LIETo IO €ro J0JIraMm;

5) s cozmanus HO HeobXoauma ero perucTpalys B roCyIapCTBEHHBIX OpraHax, a
JUTSL YIpEeXKISHHUS TpacTa JOCTaTOYHO 3aKIIIOYNTh IMCEMEHHBIH TPacTOBBIN I0TOBOD;

6) HO cosmaercss MCKIIOUUTEIBHO MOCIE TOTO, KaK HACIEH0JATeNb YMUPACT, a
TPacT MOXKET ObITh YUPESIKAEH U TIPU KU3HH, U TIOCIIEC €r0 CMEPTH;

7) npu hopmupoBanuu uMyiiecTsa HO mpaBoM coGCTBEHHOCTH Ha HETO HaIEls-
ercss HO kak oTnenpHBIA CYOBEKT IMPaBOOTHOIIEHHH. B cBOIO odepens B TpacTe Ipa-
BOM COOCTBEHHOCTH HAJCIISICTCS TPACTOBBIA YIPABISAIONINIA, HO MEpeJaHHOE UMYIIIe-
CTBO COCTABJIICT OTIENBHBIM (POHA M HE SIBIAETCS COOCTBEHHOCTHIO YIPABIISIONIETO.
Peun 31ech et o Tak Ha3pIBAEMOM PACIIETUIEHHOM IPaBe COOCTBEHHOCTH — KOHIIETI-
IIUs1, CBOMCTBEHHASI aHTJIMHCKOMY MPAaBOTIOHUMAaHHWIO HHCTUTYTa COOCTBEHHOCTH,

8) H® nukBUaMpYyeTCS UCKITIOUUTEIBHO B COOTBETCTBUH C CYACOHBIM pEIICHHECM
(o MUCKy rocyapcTBEHHOTO OpraHa, B CBSI3M C HCTCUYCHUEM CPOKa WM HACTYIUICHUEM
COOTBETCTBYIOIIMX YCIOBHiI), B TO BpeMs Kak 3apyOe)KHBIM TpacT MPEKpaIiaeTcs B
COOTBETCTBHH C TPEOOBAHUEM HACJIEIHUKA O TIepeadue eMy UMYIIICCTBA;

9) mpaBoBas pUpPOA TPACTOB HE COOTBETCTBYET MpaBoBoii mpupoae HD (Beiro-
JOTIPHOOpETATENId TPACTOB — 3T0 OeHe(UIIMAapHbIE COOCTBEHHUKH, a JIs IIPaB BBIFO-
nonpuobperareseit H® xapakrepHa 00s13aTeIbCTBCHHAS IPUPO/IA);
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10) H® kak ropuau4ecKoe JIUIOo 00s13aH yIUIauuBaTh COOTBETCTBYIOLINE HAJIOTH U
cOOpBI, KaK U Apyrue HeKoMMepyeckue opranusammu [17, ¢. 106];

11) H®, ucxoas u3 ero onpeaeieHus, MOXeT ObITh CO3/IaH Ha OECCPOYHON OCHO-
BE, OJIHAKO TPACT BO MHOTHX IOPUCIMKIHAX SIBISICTCS CPOYHBIM (MAaKCHMAJIbHBIH CPOK
MIPEUMYIIECTBEHHO COCTaBIISIET cTo JjieT) [18];

12) Tpactsl Gonee BapuaTuBHBI, 4yeM H® (k mpuMmepy, 4acTHBIC TPACThI CO3IAKOT-
Csl B IIOJIb3Y KaKoro-inOo JMa JU00 HECKOJbKUX JIML, a 0JaroTBOPUTEIbHBIM Tpa-
CTaM TIPUCYII 0COOBIN HAIOTOBBIH pesknum) [19].

BeiBoasl. [loaBoas UTOT, CTOUT CKa3aTh CIENyIOIIee. HacJIeICTBEHHBIC (OH-
bl B TOM WIM MHOM BHJE IIMPOKO PACHPOCTPaHEHBI KaK B CTpaHaX KOHTHHEH-
tanpHoro npasa (I'epmanusi, Apmenusi, Micnanus u Apyrux), Tak ¥ B TOCyAapcTBax
aHIrJI0-CaKCOHCKO# mpaBoBoii cembu (BenukoOpuranus, CUIA u apyrue), a moto-
My MOSIBIIEHUE MOAOOHOU MpaBOBOW Kateropuu B Poccum ObLIO BCero Juimb BO-
[IPOCOM BPEMEHH.

CTouT OTMETUTH, YTO POCCUMCKUIN 3aKOHOJATEIb B CPAaBHEHUU C 3apyOeKHBIM
3HAYUTENIFHO OTPaHUYMII BO3MOXXHOCTH M0 YUPEKICHHUIO HACIEACTBEHHBIX (POHIOB Ha
Tepputopuu Poccmiickoit @enepammu. [ToMuM0 HEBO3MOXXHOCTH OOpa30BaHUS IMPH-
’KM3HCHHBIX M COBMECTHBIX HAaCIEICTBEHHBIX (OHIOB B Poccuu HENb3s, 4TO OYECBHI-
HO, yuYpeXJIaTh ceMeiHble HacieacTBeHHble (oHAbl. Kpome Toro, poccuiickue Ha-
ClleACTBEHHBIE (DOHIBI MOTYT OBITH CO3JaHbl UCKIIOUUTEIBHO (PU3MUYECKUMU JINLIAMU
(ropunuueckue nHIa He BIOPaBe JEIaTh 3TO) M TOJBKO IyTEM MX HEIMOCPEACTBEHHOTO
yupexieHus1 (HEBO3ZMOXKHOCTh 00pa30BaHMsl HACIEICTBEHHBIX (DOHIOB IOCPEICTBOM,
K npumMepy, peopranuzanuu B 'K P® orcyrcTByer).

CTaHOBUTCS HOHATHBIM TOT ()aKT, YTO POCCHUICKOE TPAXKIAHCKOE IPaBO B TaHHOU
obnactu He o0jamaeT TOH THOKOCTHIO M TIPOpPaboTaHHOCTHIO, KOTOPYIO UMEIOT 3apy-
OeXHbIe 3aKOHBI, MOcBsAIeHHbIe (oHaaM. [IpegocTaBieHne BO3MOXKHOCTH 1O CO3.a-
HHIO MIPYUKU3HEHHBIX U COBMECTHBIX (B TOM YHMCIIE, CEMEIHHBIX) HACIICACTBCHHBIX (hOH-
JIOB, 10 YUPEKICHUIO HACJIEACTBEHHbBIX (DOHIIOB IOPUANYECKUMU JIULAMH, 110 00pa3o-
BaHUIO HACJIEACTBEHHBIX (DOHIIOB MOCPEICTBOM PEOpPraHU3alMU APYTUX JIHI — 3TO
MUHHMYM T€X TMOJOXECHUH, KOTOphIe OTEUECTBEHHBIH 3aKOHOAATENb TOJDKEH HMHTET-
pupoBath B 'K P® ms Toro, 9ro0Bl OIEHUTH BO3MOXKHBIA ITOTEHITHAT TaHHOTO WH-
CTUTYTa B POCCUICKOM HMYIIECTBEHHOM 000pOTe.
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