YAK 340.12

A.Tl. AAeKCEEHKO

BAAAMBOCTOKCKMIA rOCYAGPCTBEHHbBIN YHUBEPCUTET SKOHOMUKHM U CEPBUCA
BaaamBocTok. Poccus
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[AaHHas cTaTbsi NOCBALLEHA aHAAM3Y BO3HWKLLEN B 2018 T. TEOPUU MHEMOHWUYECKOTO IO6aAbHOMO NOpsiAKa
npodeccopa P. Ax. HoliB1pTa, NOCTPOEHHOW Ha NPU3HAHKU NPOTUBOPEUHHA B NPABE Kak OCHOBbI AAAbHENLLErO
npaBoOTBOPYECTBA Ha rA0BaAbHOM ypOBHe. MosSIBAEHWE 3TOM TEOPHUM CBA3AHO C MPOAOAXAIOLLUMUCA U HEOO-
paTUMbIMK TEHAEHLMAMU TAOBAAU3aLMK, B TOM YMCAE TAOBAAM3ALMM NpaBa, NOCTENEHHOM TpaHCHOpPMaLMK
OTAEABHbIX HaLMOHAABHbIX MPABOBbLIX CUCTEM B HOBYKO COrAACOBaHHY0 cucTeMy raobanbHoro npasa. Moba-
AV3M B NpaBe MOPOXAAET MacCy PasAMUHbIX MPOTUBOPEUMIA, OKCIOMOPOHOB 1 NaPaAOKCOB, KOTOPbIE KaXyTCst
HepaspeLwnmMbIMn, HEMOHATHBIMN. HpKMM MPMUMEPOM 3TOI0 ABAAETCA MArKOoe NpaBo, XOTA U3BECTHO, YTO NPaBO
06513aTeAbHO AOAXKHO CTPOUTLCS Ha MPUHYXAEHWW. AAS 3TOTO aBTOPOM TEOPUM MHEMOHUYECKOTO TAOBAABHOTO
nopsiAka NPX NOMOLLM CPEACTB AMHTBUCTUKM U KYABTYPOAOTUM PACCMOTPEHbI Pa3AWUHbIE MPABOBbIE NOHATHS,
KOTOpble copepXaT B cebe CKpbITbie MPOTUBOPeUnsi. PaccmaTpuBaemMas B CTaTbe TEOPUA UCMOAL3YET MO CY-
LLEeCTBY OKCIOMOPOHHbIE KOHLENUWK, TaK Kak, N0 MHEHWUIO €€ aBTOPa, 3TO NO3BOAAET paCLIJVI(I)DOBaTb KOAbI,
CKPbITblE MO CYLLECTBY OKCHOMOPOHWUYECKUMM NOHATHUAIMM, TEM CaMbIM MPOAWTL CBET Ha MX AyulLIEe NOHUMaHWeE
W, KaK CAEACTBHUE, YCOBEPLIEHCTBOBATL 3aKOHOTBOPYECTBO. [pU 3TOM NOAYEPKMBAETCS, UTO MPaBO AOAKHO
M3MEHATLCA U CTPEMUTLCS B ByAyLLee, NpeayraabliBas NPOLECCHI B 00LLECTBE. ITOMY, Ha B3TASIA aBTOPA, AOAX-
Hbl CI'IOCO@CTBOBaTb BbIABUHYTbIE UM MPEANOXEHMA NO NPaBOTBOPYECTBY B MOCTOAHHO MEHAKOLWLEMCA MUPE.
B AaHHOW cTaTbe PAA NOAOXEHMI YKa3aHHOM TEOPUM MOABEPTHYT aHAAU3Y, CAEAAHbI BbIBOALI O HEOBXOAMMOCTH
€e AaAbHeNLIero u3yyeHus, Tak kKak HeKOTOPbIE U3 HKX, XOTA U HEOECCNOPHO, UMEIOT LLEHHOCTb AAS Pa3BUTHSA,
B TOM YNCAE POCCUICKON HOPUANYECKON HayKH.

KAloueBble CAOBa MU CAOBOCOUETaHUA: I0OaAbHbIM NPABONOPAAOK, MEXAYHAPOAHOE NPaBo, NPaBoBOi Na-
PAAOKC, OKCHOMOPOH, KYALTYPa, YHUbUKALMS, TAoBaAK3aLIMA, MHEMOHWUECKAs TeopKs, HOMBUPT.

A.P. Alekseenko

Vladivostok State University of Economics and Service
Vladivostok. Russia.

Law in the Time of Oxymora: global mnemonic legal order theory
of R. J. Neuwirth

This article analyses the theory of the global mnemonic legal order proposed in 2018 by the professor Rostam
J. Neuwirth. It was built on the basis on recognition of contradictions in law as a key for further lawmaking
process. This theory appeared because of the continuing and irreversible globalizing trends, including the
globalization of law, as well the transformation of the separate national legal systems to an emerging coherent
system of global law. Globalism in law generates a lot of different contradictions, oxymora and paradoxes,
which seem insoluble, incomprehensible, for example, soft law. Law and language, law and culture are highly
interconnected, therefore the author of the global mnemonic legal order theory use means of linguistic and
culture to understand oxymora and paradoxes in law, to decode the codes hidden by oxymoronic concepts,
and, thereby, cast light on their better understanding and via that improve lawmaking. The global mnemonic
legal order theory underlines that law exists in changing world and society, so it is a memory, therefore
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lawmakers should create law not only for the past experience but also for the future anticipating the processes
in society. To do that lawmakers are recommended to use 8 points formula of the above mentioned theory.
Some provisions of this theory were analyzed by the author of this paper; all of them are interesting and may
have value for Russian legal science.

Keywords: global legal order, international law, legal paradox, oxymora, culture, unification, globalization,
mnemonic theory, Neuwirth.

Beenenue

[IpaBo Kak Ha HAIIMOHAJIBHOM, TaK U B OCOOEHHOCTH Ha MEXyHapOIHOM
ypOBHE Bce OOJbIIE CTATKUBAETCS C CUTYaIUsIMH, KOTOPhIE OHO HE B CHJIAX
paspemuTs a100 mpeayraaarh. Tak, 3aKOHONATENBCTBO MHOTHX TOCYJapCTB HE
OBIJIO TOTOBO K TIOSIBJICHUIO TaKOTO OOBEKTa, KaK KPUIITOBAIIIOTA, 0OJiee TOro,
C €ro MOsIBIICHMEM HEKOTOPBIE CTpaHbl CTAJM €ro OTPHUIATh, HE 3aMeyYaTh MU
MBITAThCS IPUMEHUTD 3aIIPETUTEIbHBIE MephL. [IpH 3TOM B Te€X IOPUCAUKIUAX,
KOTOpBIE BCE YK€ PEIINIIN PETyINPOBATh JAHHOE SIBJIEHUE, BO3HUK BOIIPOC: @ YTO
e TaKoe KPUIITOBAIIOTA, MOXKET JIM ObITh BattoTa «kpunto»? [lomo6Horo pona
BOIPOCHI BO3HUKAJIHU B IOPUCIIPYACHLIUU U paHee. SIpKUM IPUMEPOM SIBIISIETCS
HAJIMYUE TAKOTO MOHATHS, KaK «MSTKOE IIPaBO», CaMO Ha3BaHHE U CYyTh KOTOPOTO
MPOTHUBOPEYAT CIOKUBIIEMYCS] IOHATHUIO MpaBa KaK COBOKYITHOCTU 00s3aTeb-
HBIX HOPM, 00€CTIeUnBaEMbIX IPUHYAUTEIBHON CHIIoN rocynapctsa [1]. lannbie
MpUMEpHI HE SBJISIOTCS CIUHUYHBIMU, OCOOCHHO B cepe MexTyHAPOTHOTO
HKOHOMHUYECKOTO IpaBa.

B 2018 r. Beima B cBeT padbora npodeccopa Poctama . HoitBupra, npea-
Jararomiasi KOHIEIIIHIO I100aIbHOr0 MHEMOHHYECKOTO ITpaBornopsiika [12]. Jlan-
Hasi paboTa CTPOUTCS Ha UCCIICOBAHUH aBTOPOM PAa3IMYHOr0 Poja MapaoKCoB
U MPOTUBOPEUHH, KOTOPBIE BCTPEUAIOTCS B JINHIBUCTHKE U KYJIBTYPE, C LEJIbIO
peluTh NpolIeMy CyIIeCTBOBaHHS X aHAJIOroB B paBe. OKCIOMOPOH, TO €CTh
COYETaHHE MPOTHBOMOJOXKHBIX 10 3HAYEHUIO (CEMAaHTUYECKH KOHTPACTHBIX)
ciioB [7, . 234; 6], nposiBisieTcsl B TpaBe YPE3BBIUAITHO IIUPOKO, IPU ITOM TAKOE
HaJU4Yhe MOXET ObITh U 3aByaJMPOBAaHHBIM. Tak, IpU3HAHHBIM IPUHIIUIIOM
I'PaX</IaHCKOTO [TpaBa sIBJSETCS CBOOOIA IOrOBOPA, HO HAa CAMOM Jiejie aOCOTIOTHOM
CBOOO/IBI HET, APYTHE IPUMEPBI OKCIOMOPOHA B ITpaBe KAaCatOTCs CYLLIECTBOBAHUS
OZIHOBPEMEHHO IIPpaBa Ha )KU3Hb M CMEPTHOM Ka3HHU, HAJTMYMSI HEUCKJIIOUUTEIbHON
JMIEH3UHU U T.J. Jyanusm, Takum o0pa3oM, CyLIECTBYET IOCTOSHHO, IPU 3TOM
OH HE CTaTH4eH, a MOCTOSHHO BHUJIOM3MEHsAETCS BO BpeMeHH. [loaTomy aBTOp
IpU3bIBAET He OOPOThCA C HUM, a MPUHATH €ro, yKa3blBasi, UTO «JIyylle MOJI-
TOTOBUTHCA U JIEpXkKaTh B PyKax MOCIEICTBHS YCKOPEHHOI'O KOJeOaHUs MEXKIY
IPOTUBOIOJIOAKHOCTSIMH, 3aXBaYEHHOI'0 PAaCTYILIUM HCIOIb30BAHUEM I10 CYIIEC-
TBY OKCIOMOPOHHBIX KOHICIII[HI{, KOTOPBIC XapaKTePHU3yIOT )KU3Hb U 3aKOH» [12,
C. 262]. C aroii riensio P. JIxx. HoiBHPT BEIABUTAET PsiJT TE3UCOB, 00bEIMHEHHBIX
B TEOPHUIO MHEMOHUYECKOTO MTPABONOPSIIKA.
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Ha3zpannas Teopus nmpencrasisieTcs JOCTaTOYHO MHTEPECHOW M HOBOM IS
IOPUIMYECKOM HayKH B 11eJI0M. Ee nonoskeHus TpedyroT n3y4eHus: U KpUTHUECKOT O
ocMbiciieHus. Tem Gosee yToO OHA peIaraeT MPUHIUIIBI, KOTOPBIE, 10 MHEHUIO
€€ aBTopa, MOT'yT CTaTh OCHOBOM JJIsl COTPYAHUYECTBA HA MEKlyHapOAHOH ape-
HE TOCYJapCTB C Pa3HOM KYJBTYpPOH, TO €CTh CTaTh OCHOBOM ISl INI00ATBLHOTO
MpaBoONOPsI/IKa, MOHSATHSI, IPaB/a, caMoro no cede He ogHo3HauHoro [11, 10, 2].

IMpeamer ucciaenoBanus

IIpaBo He sABIISETCS 3aCThIBILIEN KOHCTPYKIUEH, OHO JOJKHO Pa3BUBATHCS, IIPU
YeM ero pa3BUTHE JIOJKHO OBITh MOCTOSSHHBIM. 3aKPEIJICHHOE B 3aKOHE MPaBO —
9TO KOHCTATAIMsl, HaMsTh 00 YK€ CITyUUBIIEMCS, O IPOIILIOM, YTO €CTECTBEHHO He
103BOJIsET 2P PEKTUBHO pa3pemiaTh HETUITUYHBIE JJIsI HEro poosieMbl. I3BeCcTHO,
YTO POJIb IpaBa — obecreueHne CTabuiIbHOCTH, HO CTAOMIIBHOCTH B OOILECTBE U
HSKOHOMUKE HE MOXKET CYIECTBOBATh, Be/lb 0€3 Pa3BUTHUS OHHU, B KOHIIE KOHIIOB,
nerpanupyror. [1o3ToMy HY>KHBI MEXaHU3MBI, KOTOpBIE OyyT HE KOHCTAaTaIllueH
y>Ke MpOUJIEHHOro, a peryistopoM Oyayiuero. IIpu 3ToM mpornuioe He CTOUT
3a0BIBaTh, €TO OMBIT HY>KHO MCHOIb30BATh, JJIS YETO CIETyeT BOCIIOIb30BaAThCS
TEXHUKOW MHEMOTHKM — UCKyccTBa 3anoMuHanud. P. Jlx. Housupt npenmnpu-
HUMAET MOMbBITKY U MpeaiaraeT MeXaHu3Mbl, KOTOPbIE MOIJIA Obl HCIOJIB30BATh
CYILECTBYIOLIME IPOTUBOPEYUs B MMpaBe Ha O6yaro. B 3Tol cBs3u mpeameT uccie-
JIOBaHMS MIPENICTABIAET COOON OCHOBHBIC MOJIOKEHUS TEOPUH MHEMOHIUYECKOTO
MPABOIOPSAKAa B UX B3aMMOCBS3U C MOHSITHEM TI00aIbHOTO MPABOMOPSIKA.
K Tomy xe «rmobanuzanus oxBaTuiia He TOIBKO Bce chephbl peaabHbIX OTHOIICHUH
MEX]ly TOCyJapCTBaMH M BHYTPU HHUX, HO U MIPABOBYIO HAJACTPOUKY HaJ STUMH
oTHOmEeHuAMEU» [8], To ecTh mpaBa.

MeToabl uccjaeT0BaHUA

MeTononorust JAHHOTO UCCIENOBAaHUSI CTPOUTCS] HA UCIIOJBb30BAHUHM CIENY-
IOLIUX METO/OB. aHaJM3, CHHTE3, UHAYKIUS, JeIYyKIHUs, a TaK:xkKe popMaIbHO-
ropuanyeckuii. Ux BbIOOp 00ycI0BIeH U3yYeHUEM U TOJIKOBAHUEM C TOUKH 3pEHUS
MpaBa BbIBOJOB, K KOTOphIM Tipuien P. JIx. HolBupTt.

OcHoBHas YacTh

Kaxk oTmeuaercs B iutepaType, «paMKH JUCHUIITIMHAPHOCTH PACCMATPUBAIOT-
Csl KAK AHAJINTUYECKUE UHCTPYMEHTAPUH U IIPUEMBI, B KAUECTBE OTHOCUTEIBHO
YCJIOBHBIX I'DaHUL, TOCKOJIBKY KOMILIEKCHBIN MCCIIEOBATEIbCKUN MTPOEKT OC-
HOBBIBAa€TCs HA CBOOOITHOM, paBHOIIPABHOM KOMMYHUKATUBHOM JIHAJIOT€ MEXKY
pa3IMYHBIMU CUCTEMaMHU 3HaHUM. B 3TOM «Hay4YHOM KOMMYHHUKAaTHUBHOM J1a-
JIOTe» MPOUCXOJUT MEPEHOC KKOTHUTHUBHBIX CXEM M3 OJHOM JNUCIHUILIMHAPHON
o0acTu B ApyTyIo», popMupyeTcs miatdopma JI1s COBMECTHBIX IIPOEKTOB HCCIIe-
JIOBaHMUsI, OCYIIECTBISIETCA KCTUMYJINPOBAHNE CHHEPTUU MEXK Y TUCHUIIIIMHAMU
U TIOJJTMHHASI MHTErpaius 3Hauus» [4, €. 22]. K Takum xe BBIBOJAM MPUXOIAHUT
u npodeccop HoliBupT, HCIONB3YIONUINNA B CBOEM HUCCIIEIOBAHUN METOI0JIOT IO
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U3 JIMHTBUCTUKH U KYJIBTYPOJIOT MM, yKa3bIBas Ha CBSA3b IIpaBa U sI3bIKa, KOTOPAst
0COOEHHO SPKO MPOSABIAETCS NMPU B3aUMOJCHCTBUM PAa3IMYHBIX KYJIBTYp Ha
MEKIYyHApOAHON apeHe. [[elCTBUTENBbHO, UMEHHO SI3bIK SIBISETCA CPEACTBOM,
IpPY IOMOIIM KOTOPOr'0 IIPaBO BBIPA)KAaeTCsl BO BHE U IPU MTOMOIIY YETO IPaBo
OCMBICIISIETCS. SI3bIK oTpakaeT Oosiee riyOOKHe MO3HABATENbHBIE MPOIECCHI,
YeM IIPaBo, OH COYETAET B ce0€ HE TOJIBKO MPOIJIOE U HACTOSIIIEE, HO U KIIIOY K
Oynyum TeHaeHIusIM. CorlacMcs ¢ aBTOPOM, YTO KU3MEHEHUS B COITMAJIbHON
KHU3HH MOT'YT ITPOUCXOIUTH JOCTATOYHO OBICTPO U CIUILKOM HEOKHUJAHHO, TI03TO-
MY BHOBb BO3HHKAIOIIHE MTPOOJIEMBI B ITpaBe TPeOYIOT MOHNMaHUS U3MEHEHUH 1
WCIIOJIb30BAHMUSI aJICKBATHBIX HHCTPYMEHTOBY [12, €. 17]. X0Ts Takue n3MeHEeHUsI
U Henpeackasyemsl, K HUM P. J[>x. HolBUpT pekoMeH1yeT aKTUBHO T'OTOBUTHCS
nyTeM «(HOpMyITUPOBAHUS UJCH U KOHIICTIIINH, aleKBaTHBIX 3a/iadaM, CBS3aH-
HBIM C 9TUMH U3MeHeHusIMU. [IpaBo, X0Ts u npeacTaBiseT co0oil cien ypoKoB,
M3BJICUYEHHBIX B MTPOIIJIOM, TaK CKa3aTh MaMsTh O0IIECTBa, JOJKHO MOHUMATHCS
KaK MHEMOHHUYECKOE YCTPONUCTBO [T pean3alu [ened, ChopMyITHpOBaHHBIX
Ha Oyayiiee, Kak OTBET Ha WJIEH, TOJTYyYCHHbBIE IPU U3YUYCHUU CBS3CH MEKIY
3aKOHOM H si3bikoM» [12, €. 220]. [IpencraBisiercs, 4TO TaKoi MoaAX0 OoJiee yem
NpaBUIbHBIN. Henb3s I1IlIb KOHCTATUPOBATh B IIPAaBE TUITMYHbBIE CUTYallUH, KO-
TOPBIE YK€ UMEIIH MECTO, HYKHO BCET/1a IPEeANoaaraTb BO3MOKHbIE H3MEHEHHU .

B nacrosiiee BpeMs Ha MeXyHapOJHOM YPOBHE IPABO CYILLIECTBYET B CpeJIE,
rJie TPUCYTCTBYET OOJBIIOE KOTUYECTBO MPABOBBIX OKCIOMOPOHOB. [IpoTHBOpe-
YUBOCTb U MIOCTOSIHHASL U3MEHYMBOCTH MEX Iy HAPOJAHBIX OTHOLIECHUH 3aTPyIHSIET
pa3BUTHE MEXIYHApPOJAHOrO MpaBa He KaK MpaBa HallMH, a KaK MpaBa riodaabHOro.
Onnako npo6iema 3aKkJIro4aeTcs He B CyIIeCTBOBAHUU TAKUX OKCEOMOPOHOB, YTO
BIIOJIHE €CTECTBEHHO, a B IIONBITKAX PsiJia TOCYIapCTB CAENIATh UX HALIMOHAIBHOE
paBo MPABOM MEXAYHAPOIHBIM, YOpaTh MPOTHUBOPEUHS U 3aMEHUTh UX CBOMM
MOHUMAaHHEM CIIPaBeIMBOCTH. Kak 0TMEUaroT FOpUCTBI-MEK 1y HAPOIHHUKH, KIIPO-
HecChl M00aIn3auu BooOIIe U M100aIn3auy MpaBa B YaCTHOCTH OCO3HAHHO
HAIIPaBJISIIOTCS B HYKHOE PYCJIO FOCYIapCTBAMMU 3aI1aJHOTO LIMBUIIN3ALHOHHOTO
THUIIa — aHTJIOCAKCOHCKUMM 1 €BpONeUCKUMU — 1101 pykoBozicTBoM CIIIA, koTopsie
OTKPBITO IPETEHAYIOT Ha HCKIIOYUTEIBHOCTD U FET€MOHHUIO, CTPEMSITCS BBICTPO-
WTh MOHOIIOJISIPHBIN MUP Ha OCHOBE HaBsI3aHHBIX IIEHHOCTEH» [8]. D10, KOHEUHO,
CaMbIM HETaTHMBHBIM 00pa3oM OTpa)kaeTcs Ha TeKyIled OoOCTaHOBKE B MHUpE!
«TOTAJIBHOCTH MPOLECCOB NOJUTHUYECKON CTAaHAAPTU3ALNU U TOCYAAPCTBEHHO-
npaBOBOM YHU(DUKAIIMU Ha OCHOBE HEOIMOepaIbHO-IEMOKPATHUECKOM mapaur-
MbI BBI3bIBA€T MMOBCEMECTHBIE CUCTEMHBIEC eopMali U UBUIN3ALUOHHYIO
KOH(JIUKTOreHHOCTh. MIHaue roBops, AeHCTBYOLIME TapaMeTPbl U UHIUKATOPbI
YCTOMYMBOIO Pa3BUTHSI TOCYAAPCTBEHHOCTH B INI00ATU3UPYIOLIEMCS MUPE, TPE-
CTaBJIIEMble B Ka4eCTBE YHHBEPCAJIbHBIX M OOIIEYEIOBEUECKUX, UCTOPUUECKU
ceOs He ompasmanu» [5, €. 118]. IIpeomoneTs TakOro poja BbI30BbI, 10 MHEHHUIO
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P. JI>x. HoliBupTa, npusBaHa ero Teopus rja00aibHOr0 MHEMOHHUUYECKOTO MPaBo-
nopsiika. OHa OCHOBBIBA€TCS HA BOCBMU TE3UCAX.

1. I'moGanpHBIN TPAaBOBOM MOPSIOK JOKEH OCHOBBIBATHCS HA TOM, UYTO OH
MUMEET JIeJI0 C «CHIJIBHOW HAIPSKEHHOCTHIO, TITYOOKMMH MTPOTUBOPEUHSIMH U Ta-
pagoKkcaMu», KOTOPbIE OH HE JIOJIKEH OTBEPrarh.

2. I'moGanbHbII TPaBOBOM MOPSIIOK TOTKEH OBITh «MHKIIO3UBHBIMY», TO €CTh
6a3upoBaThCs HA OTHOBPEMEHHO aTOMUCTHYECKOM 1 1IETIOCTHON KOHIETILIUY MHpA.
3T0 npobiemMa CoriaCOBaHHOCTH B 11€JI0M ¥ KOTHUTHBHOM CBS3HOCTH B YaCTHOCTH.
YrtoObI 3aKOH OBLIT BCEOOBEMITIOIINM, OH JOJKEH 00eCIedYMBaTh PaBHBIN JOCTYI
KO BCEM COOTBETCTBYIOUIMM JaHHBIM, (akTam uinu unesm. [IpaBoBas cucrema
JIOJKHA OBITH IOCTYITHA JIJIsl IPETEH3UH Ha BCEX YPOBHSIX: MECTHBIX, HALIUOHAJb-
HBIX, PETMOHAJIBHBIX U I7100abHBIX. bojiee KOHKPETHO 3TO 03HAYAET YCTPAHEHUE
Bcex 0apbepoB € TOUKH 3PEHUS MEXKIYHAPOAHBIX KOMIIETEHIINH, HAITMOHATBHBIX
I'PaHUL, TPAHUI] FOPUCAUKLIUN WM JTF000T0 IPYroro KpUTepus, HCIOIb3yeMOro
ISl AMCKPUMMHALIMY WIIM 0TKa3a B OCTYIIE K MPAaBOCYIHIO.

3. 'moGanbHbIi MHEMOHUYECKUH MTPaBOMOPSAOK JIOJIKEH OCTaBaThCs «JIMHA-
MHUYHBIM», DTO 03HA4YaeT, YTO OKCEOMOPOHHOE MBIIIJIEHUE COUETAET CTATUKY U
JUHAMUKY, OIPEIEICHHOCTb U HEOIPEAEIEHHOCTD, UTO U OTPAXKAETCs B OKCIO-
MOPOHHMYECKON KOHLENIUHU «IMHAMUYECKOT0 CTaTyC-KBO.

4. I'moGanbHbBII MHEMOHUYECKUH TPABOMOPSIOK JOJIPKEH OCTaBATHCS KOTKPBI-
TBIM», TO €CTh MPABOBasi cUcTeMa OyyIIero JOKHA MPHUAATh Oobliee 3Haye-
HUE NPEIOCTOPOKHOCTH NPU HAJOKEHUHM OI'PAaHUYEHUN, HE MOATBEPKIACHHBIX
Hay4YHbIM 3HAaHHEM.

5. 'moGanbHbI MHEMOHUYECKHH ITPABONIOPSIIOK JJOJIKEH ObITh «KPEaTHUBHBIM.
3T0 Noipa3yMeBaeT, YTO HEOOXOUMO MOCTOSIHHO OaJlaHCHPOBAaTh MEXK/Ty Pa3Iny-
HBIMH CTETIEHSIMHU YOS IUTEIIbHBIX U IPUHYIUTEIbHBIX CPEACTB BMEILIATEIbCTBA.
3aKoHONATENAM, B YaCTHOCTH, CIIE€AYeT IOMUHATh, YTO UX OCHOBHAs paboTa — He
TOJIBKO HOPMATHBHAsI IeITEIbHOCTD (MO3UTHBHAS HHTErpawusi). J[eno B ToM, 4To
AeperyupyroLias IesTeIbHOCT (OTpHLATEIbHAS HHTEIPALKsI) UMEET TAaKOe Ke
3Ha4C€HHE, KaK 1 HOPMAaTHUBHAsl. boiee Toro, AMXOTOMUYECKUE Naphl AEPETYIUPO-
BAaHMS U PETYIMPOBAHUS OXBATHIBAIOT LIEIBIN P PA3JIMYHBIX OTTCHKOB TaKUX
PETryIUPYOIUX METOIOB, KaK CaMOPETyJINPOBAHUE UIIU COBMECTHOE PEryJINpO-
BAaHME WJIM MATKOE IIPABO U JKECTKOE IPaBO.

6. 3aKOHBI 10JIKHBI TOBOPUTH HA MIOHSATHOM $I3bIKE. SI3bIK ABJISIETCS OTHUM U3
CaMbIX Ba)KHBIX BBIPAXKCHHUM YEJIOBEYECKOI'O pa3yMa, MOITOMY PETyIATOPHBIE
IIPOLIECCHI JOJKHBI Pa3BUBATHCA B TECHOM COIO3€ C sA3BIKOM. I1aBHas 3amada
COCTOHUT B TOM, YTOOBI HAMTH cIOCOOBI Iepeaaun WHGOPMaIINK, TO3BOJISIOLINE
MOBBICUTh KOTHUTHBHYIO COIJIACOBAHHOCTb.
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7. I'mo6abHbII IPaBOBOM MOPSOK JOIKEH OBITh ITOCIIEI0BATEIbHBIM B CMbIC-
Jie eIUHCTBA, HO HE €IMHO00pa3us, MOCPEICTBOM TapMOHUBAINK U IIPUHSITHUS
€MHOOOPa3HBIX 3aKOHOB.

8. 3aKOHBI JOJKHBI OBITH CITPABEITMBBIMHU WJTH, TT0 KPaiiHEH Mepe, CTPEMHUTHCS
K cripaBe/InBOCTH [12, c. 229-234].

PaccmoTpum psia BeiiBuHYTHIX P. JI>k. HoliBupTOM Te3ucoB 6osee moapooHo,
B YaCTHOCTH, €TI0 UJCI0 O €IUHCTBE, HO HE eAMHO00pa3un. B HayuHoil nuTepa-
Type OTMEYAIOT, YTO «PEryITUPOBaHUE, IPETEHIYIOIEe Ha CTaTyC MI00AIBHOTO,
JOJKHO OBITH COBEPIICHHBIM B FOPUIUYECKOM OTHOLICHUH, NOO MOI00HbBIE 00-
eo0s3aTebHbIC TPaBUiIa U MEXaHU3Mbl YCTPAHSIIOT UMMYHHTET aBTOHOMHBIX
PErMOHAJIBHBIX MPABOBBIX CHCTEM MPOTHB HEJOCTATKOB HAHAIIMOHAIBHOU/
rJ100aIbHOM peryiaMeHTaIu| (TaK KaK MPeIIoaaraeTcs, YTo B OTJIUYHE OT HOPM
MEXTYHapOIHOTO MpaBa riio0anbHbIe MPaBUiia M3HAYAIBHO 00I1e00s3aTeIbHbI U
HE HY)KJIAIOTCS B CTICIIUATIBLHON UMIIJIEMEHTAIIMH B OT/ICIBHBIX TTPABOMOPSIIKAX).
CrnenoBatenbHO, (OPMUPOBAHUE TIO00ATHLHOTO PETyIUPOBAHUS, TTOHUMAEMOTO
KaK HeKas yHUBepCaJibHasl MPaBoBasi MOAEIb, HE OCTABIISIET MECTa OTTEHKaM U
MHOT000pa3ui0 ¥ BO MHOTHX CIy4YasiX MOJISIPU3YET Ty UM UHYIO MPOOIEMy 110
OPUHIUITY «4epHOe — OeT0e», a 3HAUUT, CTABUT U CIOKHBIC IICHHOCTHBIEC BOIIPO-
co» [3]. P. JIxx. HoitBupT, HA000pOT, YTBEPKAAET, YTO MPABOBBIC OKCEKOMOPOHBI,
coyeTarolye B ce0e MpOTUBOPEUHs, JOMKHBI OBITh M C HUMH HEJb3s1 00pOThCH,
a HAJIMYUE Pa3IMYHbIX KYJIBTYpP HEb35 UTHOPUPOBATh. Takoi ke MO3ULIUH MTpU-
JepKUBaIOTCS U apyrue aBTopel. Tak, B.M. lllymunoB 3ameuaet, uto «3anaj
CTPOUT I100aNTbHOE MPABO C AKIIEHTOM Ha YHUBEPCATU3ALMIO MEX Ty HApOIHOTO
mpaBa; He3anaJHbIM [UBUIM3ALUSIM HEOOXOAHUMO CTPOUTH III00AIBHOE MPABO C
aKIEHTOM Ha Ju(epeHIHaIIio, PErHOHATU3AIINIO MEXK 1y HAPOIHOT O rpaBa [8].
C TakuM NOJX0I0M MOKHO COTJIacuThes. [[efiCTBUTENBHO, pa3Hble rOCy1apcTBa
UMEIOT pa3IMYHbIE TPAIULINHY, PA3TMYHOE TOHUMaHHUe, HallpUMep, IpaB U CBOOO]
yenoBeka. [103ToMy roBopUTh 0 €IMHOOOpPA3UH, MOCTPOSHHOM Ha CTaHAapTaXx,
KOTOpBIE MOPOKJICHBI B KAKOM-THOO OJJHOM 00IecTBe, Helb3s. [lomoOHbIe pas-
JUYUS MPOSIBISIOTCS HE TOJIBKO HAa YPOBHE MEKTIOCYIapCTBEHHOI'O OOIIEHUS,
HO U Ha HAIIMOHAJIBHOM YypoBHE. HarnsilHO 3TO 1eMOHCTpUpPYETCsS HA MPUMEPE
[IIBeiiiapuu, Tak, «OAHO U TO K€ PyraTeabCTBO B 0fHOM yacTu [lIBeliapun sB-
JSeTCs MPEeCTYIIEHUEM B BUJIE OCKOPOJIEHHU S YECTH U IOCTOMHCTBA, a B APYron
YaCTHU — HET, IOCKOJIBKY B IJAHHOM PETMOHE MCIIOJIb30BAHUE ATOIO PyraTeabCcTBa
TPaJUIIMOHHO HE CYUTACTCs ocKopOienuem» [9, c. 36].

Takum 00pa3om, OCHOBHOU HJEEH TEOPUHU TII00AJTBHOIO MHEMOHHUYECKOTO
MPaBOMOPSIJIKA SIBJISICTCS HE TIOJABJICHNE YY)KUX KYJIBTYDP M MPABOMOPSIIKOB, a
CO37IaHUEe CTPYKTYPHI, KOTOpas OyJeT yYUThIBATh HAJTWUYWE HAMPSIKECHHOCTEH,
0a3upoBaThCs HA TOHUMAHWH U aHAJTN3E SIBJICHHH, OTPUIIAIOIINX APYT npyra. Benb
«yCTOWYHBOCTH II100aJTBHOTO Pa3BUTH S, TOHUMaeMas Kak TapMOHUSI HHTEPECOB
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BCET'0 YEJIOBEUECTBA, MOXKET ObITh 00ecreueHa TOIbKO Ha 0a3e HHTErPaTUBHOTO
[IOJIX0/]a B IOHUMAaHUU CYITHOCTH MEXyHAapPOJHOI0 IIpaBa, ¢ UCIOIb30BAHUEM
FapMOHMYHOTO M PallMOHAJIBHOIO COYETAaHUsI OCHOBHBIX IOJIOKEHUM Haunboiee
BIIMSTEIBHBIX MEKYHAPOIHO-TIPABOBBIX JOKTPHH» [2].

He menee nHTepecHbIMU NIPEACTABIISIOTCA U MHBIE Te3uchl P. JIx. HoliBupTa.
Bceneno MOXHO NOAAepKaTh €ro UACK O MOHSATHOM S3bIKE 3aKOHA, €ro CIpa-
BEIUINBOCTU. MexXay TeM, BOZHUKAIOT BOIIPOCHI HA CUET «KPEATUBHOCTU» IJIO-
6aJIbHOr0 MHEMOHHMYECKOT'O TIPABONOPSIKA. ABTOP MPOBOAUT PA3THUUS MEKIY
PEryJIupyIOLIeH U Aeperyaupyrouei eaTeIbHOCThIO, YKa3bIBaeT Ha HEOOX01U-
MOCTb CaMOperyiaupoBanus o0mecTBoM. OHAKO TaKOe CaMOPETyJINPOBAaHUE B
HEPa3BUTHIX MPABOIOPSAIKAX, B TOCYAAPCTBAX C BBICOKUM YPOBHEM KOPpPYILMHU
U HU3KUM YPOBHEM IIPABOCO3HAHMS BPSIJL JIU CTOUT BHEJPSTh.

BriBOABI

Teopus rno6abHOro MHEMOHUYECKOTO ITPABONOPS KA TPeOyeT NaabHEeHIIero
M3y4EHUs U OCMBICIIEHUS. BBIBO/IBI, K KOTOPBIM ITPUILIEN €€ aBTOP, IPEACTABIAIOT-
Csl I0CTaTOYHO HHTEPECHBIMH, OJTHAKO HEKOTOPBIE U3 HUX HE SIBIISIOTCS Oeccrop-
HbIMU. UTO KacaeTca Uaeu U3y4eHus U OCMBICICHUS OKCIFOMOPOHOB B IIPaBe, TO
MO’KHO yTBEPKJ1aTh, YTO ATO HANPABJICHUE IOPUCTIPYIECHLIUHU CIIEAYET pa3BUBaTh
U B POCCUIMCKOW HayKe, BBIABIISATH INTyOMHHBIE IPUYMHBI BOSHUKHOBEHMSI TAKOT'O
pona nyanusma. 3arponytsie P. J[xx. HoiiBupTOM npoGiiemMbl akTyaaIbHbBI HE TOIBKO
JUTsL MEXKyHapOAHOro mnpasa. Poccus siBiseTcst ¢peepaTUBHBIM rOCy1apCTBOM,
M03TOMY MPEIJIOKEHHAs] aBTOPOM KOHILEMIUs MOXXET ObITh PacCMOTpEeHa Ha
IIpeIMeT €€ IPUMEHUMOCTH U B OTHOLIEHUAX LIEHTP-PETHOHBI.
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