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EBpa3sniCcKui 10pMaUYEeCKUA XKypHan

Ne 10 (149) 2020

MUHECKH 0DOCHOBAHHOE, TIPH HE3YCAOBHOM AOCTVIKEHUM KOHEUHBIX
pesyastatos. Bce pacxoast 20kKHBI OBIT OGOCHOBAHEI ¥ TIATEABLHO
MPOCYMTAHBI e11le Ha CTaAVi TIOATOTOBKH Nporpamm Gioketa. Or-
AeApHas TeMa KacaeTc GI0KeTHBIX MHBECTHIMIL 3A€Ch Y HaC OYeHb
obumpHbIt ppoHT pador. Copmmposana MacurrabHas porpam-
Ma KallMTaAbHOTO CTPOMTEACTBA C MCTIOAB3OBAHMEM GIOAKETHLIX
ﬁ)em.-rn B 10 Xe Bpems B 370i1 cpepe ecTh M3BeCTHbIe NpodAeMBI.
PEXAE BCETO, MMEIO B BUAY VBe: TiepBC ABHBIX CMET 110
mepe M3ALM TTPOEKTOB. ..»*.
3MOXKHOCTh  MCTIOAB3OBAHMS HACTHOM MHMIBIATMEBI - HO-
BeAAa POCCMIICKOTO 3aKOHOAATEALCTBA, KOTOpasi TMOMEMAACH TI0-
cae pHeceHms n3meHennii B PeaepaabHeni 3aKoH ot 21 moas 2005
roaa Ne 115-®3 «O KOHLECCHOHHBIX COTAAIIEHM (Aa2€e - 3aKoH
O KOHLIECCMOHHBIX COTAaIleH six). AesiCTBHTeABHO, BHECeHNE TaKmX
M3MEHEeNMI TMPeAOCTaBNAO BO3MOXKHOCTH TPANIPHHHUMATeANM,
KOTOphI® 3aMHTEPEecOBaHEl B Pa3BUTHI CBOETO Oy3Heca 110 MOAeAN
TUIT, HO 1He MOT.AM IIPEAAOKMTH CBOETO BUAEHHMSI MHBECTHLIMOHHOIO
ITPOEKTA Ha ACTAALHBIX OCHOBAHMIX 1TyOANIHOMY 1ApTHEPY B CBA3N
C OTCYTCTBIEM TaKOTO MHCTPYMEHTa 3 A0AKHB ObLAM MATH 110 11yTh
He(pOPMaABHBIX 11EPEIDBOPOE, KOTOPHIE He BCRrAa HPMBOAMAM K JKe-
Aaemomy pesyanraty’. HecmMoTpa Ha To, 4TO 4451 TIOTEHLIMAABHOTO
MHBECTOPA Peau3aliis 1paBa YacTHON (PMHAHCOBOI MHMLIATHELL
CONPSDKEHO € AOTOAHMTeABHLIMIT 3aTPATaMH (B YACTHOCTH, Ha 1104
TOTOBKY BCeJ1 HEOOXOAMMOI1 AOKVMEHTaLIM), AAHHbBIE PACNOABI MO~
MMM TIPeAITp BOCTIP I0TCH KAk ONpapIaHIibie,
TaK Kak CONPSKEHE C NPeAOCTaBACHMEM ONpEIeaertioin cBoboanl
npu opmuposariu yeaosit coraamenna 0 TIL Mexay Tew, 5
AMTepaType CpabeAAMBO OTMENAeTCs, HTO He KaKAbIH TPOEKT CO3-
AanIs, PEKOHCTPYKITH HAIT SKCTLAYATAII OLEKTOB COLTHAALHOIL,
TPaHCTIOPTHOM, KOMMYHaABHOI, TPOVM3BOACTBEHHOI MH(pacTpyK-
TYPhI A0AXKEH OBITh peaan3oBaH TOCPEACTEOM HCTIOABIOBAHMA Me-
'camnma TUIT (koraa MH(PacTpVKTVpPHBIT OOBEKT CO31aeTCs 3a CYeT
YaCTHBIX MHBECTOPOB, OHM e OCYIIIECTBASIOT €10 9KCT11yaTa-
1IMI0, HO B COOTBETCTEHI C 33Aa4aMH1, OMTPEACACHHEIMH OPTaHAMM 10~
CYAAPCTBEHHOM BAACTH 1AM OPTaHavyi MECTHOTO camoympasaeH)’.
AeitcTBuTeABHO, B HACTOAINEE BPEMS CYIIECTBYET AOCTaTO4HLIA Bhi-
HOp crocoBoB 1 GOPM OCyTIeCTBASHIA TakiX poexTos. Harpuvep,

1) 610KeTHBIE MHBECTUITMY B OOBEKTHI KAIIMTaALHOTO CTPOM-
TeABCTBA TOCYAQ| eHHOM (MYHMIIMTIAABHOM) CODCTBEHHOCTH, KOT-
12 C03AaHME MH(PPACTPYKTYPHOTO ODHEKTA OCYIUECTBAAETCS 3a CleT
DHI0AKETHBIX CPEACTR, a AAAbHEITIIAN FKCTIAYaTaLMs —~ TOCY AAPCTReH-
HEIMI (MYHULITIAABHBIMY) YPEXACHIAMY AV TIPEATPHATHAMH;

2) MHBECTHLIMOHHASN AESTeABHOCTD, KOTAA OOBEKT CO3AACTCIH 32
CUeT CPEACTB YaCTHRIX HHBECTOPOB, TIOCTYTIAET B YaCTHYI0 COOCTBEH-
HOCTH M MICTIOAB3YeTCH COOCTBEHHIKOM B COOTBETCTBHN C OlIpeAeaeti-
FIBIM MM Ha3HAYEH}eM.

KaxApiit 13 Criocobos MMeeT Kak CBOM 1IPeHMYILeCTBa, Tak 1
csoy neaocrarki. Ilpi 510M adxpekTnBHOCTS peaansaLm npoexkra
,a'lar:g 3aBHCHT OT IPABMABHOTO BRIDOpa c110c0ba ero peaansa-

dMTaeM, YTo HCroabsopanme mexannsmos [T onpasaatio
He BCPTAa, a TOABKO B TeX CAVHasX, KOTAa y ToCyAapcrsa Helocra-
TO4HO (PMHAHCOBBIX, TEXHWYECKHX, KaAPOBBIX PeCypCoB, COBpeMeH-
HBIX YITPABACHIECKHX TEXHOAOTHH, MHHOBAIMOHHEIX TeXHIYCCKHX
Pelen i1, OTILITa peaaM3alliti TakMX ITPOEKTOB M, COOTBETCTBEIIHO,
HaAIuMe BCeTo NepPeuHcAEHHOTO Y HacTHoro cextopa. Baea sa M.
10. Cokoaossim 1 C. B. Macaosoi1, MBI TioAaraem, 4To peaausalims
TipoexTOoB Ha ocHose [UIT He A0AXHa CTaTh CAMOTICABK) OPTAHOB IO~
CYAapCTBEHHO BAACTM 11 MECTHOTO CaMOYTIPaBACHMS, a B KaXAOM
KOHKPETHOM CAYYaE TTOAICKUT OBOCHOBAHMIO HanboAbIieH ek~
TUBHOCTBIO PACXOAOBaHMS DIOKETHBIX CPEACTE M PacTIOPsKeHMsA
VIMYITIECTBOM TI0 CPABHEHHIO € TPAAMIOHHBIMM CTIOCObam

B Hacrosiiee spems 1poreavpa 0DOCHOBaHWA BBIOOPA TUll s
KauecTe Crnocoda peaansariin MHQPaCTPYKTYPHOIO TIPOEKTa 1pe-

4 Ilyrsa B. B. M3 peictyiienus Ha sacepadnu ['ocyqapcTseHHOro
cosera 4 oktabps 2013 r. // Odunmansusii caiir [Ipesnnenta
Pocenn. Crenorpadnuecknii otyer o sacejanun 'ocy/lapersesHoro
coserta 4 okta6ps 2013. [AnexTponubii pecypel. — Pexum noctyna:
www kremlin.ru/events/president/news 19359.
Co6paxme aakmmwm‘nam - 25.07.2005. - N2 30 (4. I1). - Cr. 3126.
OMV 3aKOHY OT 13 Mio/A 2015 1. N© 224-
©3 «O rocyAapCTBeHHO-9ACTHOM napmep(-ruc, MYHHIHNAIBHO-

ot

YCMOTpeHa TOYTH BO BeeX rocyAapcrsax-uaerax EADC, nmeonmx
CrIeIn1aAns3HpoBaHHoe 3aKOHOAATeALCTBO B oDaacti TUIL Oanako
ee popma 1 cTeneHs HHOCTH CYIIIECTBEHHOIO OTAMHAIOTCA
B 3aBUCHMOCTH OT CTpaHbl. Boaee Toro, Ha ceroansHmit aeHs (ak-
TIYECKN OTCYTCTBYeT M ITPaKTHKa NPYMEHEHNA TaKo# MPOLIeAYPsI B
paMKax peaan3aliiy KOHKPETHBIX TTPOEKTOB.

Taxitv 0Opa3oM, HECMOTPS Ha nomnyasprocts [IT
s Pocaim n apvﬁemmx CTpaHaX, MHOTHMI1 1CCAEAOBATEASIMH OT-
MEYalOTC TPODAEMBI Ha HAYaABHOM CTAAMH ITPOEKTA, KOTAA «Bbi-
BOp 4aCTHOTO NapTHepa COMPOBOXKAAETCS M3ANLIIHE BRICOKMMM 3~
AEPXKKaMi1 M 3aTUKHBIM XapakTepom nepemnggouu’ Hanpvep,
OpuraHckumu uccaeaosareasmm B obaactu YT Gbla0 BuisiBAEHO,
4TO B PIAE CAYYaes, B LIeAsIX SKOHOMMM OIOKETHBIX CPeACTB 1 (-
(pexTuBHOrO pemenns 3a4a4 B 05AaCTH CTPOMTEALCTEA MH(PACTPYK-
TYPbl, TPEANIOUTHTEAbHEE VCNOAB30BATh TPAAMLIMOHHBIN TPOLIeCC
3aKy110K. BaXXHO OTMETHT, 4TO B MMPOBOW IIpaKTiKe HabAKoAaeTo!
TeHAGHIV JCTI0AB30Balys Mexanysma I'UIT 1048K0 B TOM cayuae,
«ecan DyAer AOKa3aHO €10 CyLIECTBEHHOE IIPEMMYLIECIBO liepes
AOCIVUKEHMEM aHAAOTHHHEIX Lie/ei1 110CPEACIBOM TPaANLIHIOHHBIX
3aKyTI0K»
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LIEPEMETBLEBA Haram.n BnaaumuposHa

eapsi rpi DBbIX By TOKCKOro 0 P "
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BACHIIEHKO Exarepuna OnerosHa
cTyaeHT 4 kypca MiHcTriyTa ripasa Bj 0 rocyaap oy P ucep
KAJTALLUHHUKOB Ceprew Cepreenm
CTyaeHT 4 Kypca yra npasa © rocyaap oy P ucep

MPABOBBIE ACTEKTbI OTKA3A OT XO3ANCTBEHHOIO BEAEHHUA

B crarbe paccMOTPEHO IMOHATHE OrPaHMYEHHOI0 BeLHOIo npasa. Oco60e BHUMaHWE YAeNEeHO NpaBy XO3AHCTBEHHOIO BEACHHA U
NpaBoBbIM aCMNeKTaM oTKasa ot Hero. OnpeaeneHs! IPobtenb! 3aKOHOAATE bCTBA, CBA3aHHBIE C MPEKPALLEHNEM OTPaHAYEHHBIX BeLUHbIX
npap. [poaHanu3npoBara npasocrnoCoGHOCTb M AEECTIOCOBHOCTL MOCYAAPCTBEHHBIX M MYHULMNANBHBIX YHUTAPHBIX MPeANPHATHA.
Hcnons308aHO CPaBHUTENbHOE NPaBoBeneHHe M CEOPMYNMPOBaHL! MyTH PELEeHWA CIIOXUBLIEHCA B POCCHMHCKOM DaXaaHCKOM

3aKOHOAATENLCTBE NMPOGNEMbI.

Kntouessle cnosa: npaso COOCTBEHHOCTH, OrPaHMYEHHOE BELWHOE PaBo, XO3AHCTBEHHOE BeAeHME, rOCYAapCTBEHHLIE U
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The article discusses the definition of «rights in rem». In the publication, special attention is paid to the problems of waiver of rights

in rem. The author determined gaps in the law that relate to limited property rigl

hts. The author also suggested the means by legal and

business capacities of Unitary Enterprise in Russian Federation. The article considers Comparative Rights for solving the problem that
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Keywords: property rights, right of ownership, real right, rights in rem, unitary enterprise, waiver, gaps in the law.

XO3sCTBEHHOE BeAEHME — TTPABO, XapaKTepHOE MCKAIOYHTeAL-
HO AASl TOCYAQPCTBEHHBIX M MYyHMIIMTTAABHBIX VHUTAPHBIX TIPEATTpH-
ATHIA. YHIfTapHBIe TIPEATIPUATHA — 3TO TakMe KOMMEpHeckue op-
TaHM3ALH, KOTOPbIE, BO-TIEPBBIX, IO 3aKOHY HE HaAeACHBI MTPABOM
CODCTBEHHOCTH Ha 3aKPeTIAeHHOE 3a HHMH VIMYTIIECTBO, W, BO-BTOPbIX,
BAQIEIOT HEAEANMBIM HMYTUECTBOM — MMYTIECTBOM, pasAeAeHHe 1o
BKA3AaM KOTOPOIO He IpeicraBasiercs BosMOXHbM. Cobcrsernm-
KOM MMYILECTBA TIPH TOM BRICTYTAIOT IyOAMuIbie 0Opa3oBaHms —
rocyaapcrso, cyovexrsi PO sayn mynmimaasisie obpasosaris. It
KAIOYEeBBIE KPHTePHH OTAMMAIOT YHHIAPHOE [PeATIpusTHe OT Kop-
TIOPaTHBHOTO IOPHAHYECKOTD AM1Ia M HAAeASIOT TOCYAPCTBeHHBIE 1
MYHHLMNAALHHE NPEAIPUATIA NPABOM OIPAHIIEHHOD BElHOTD
TIpaBa v CreLyaAbHOM MPaBOCTIOCOOHOCTHIO’.

TTockoABKY caMO YHUTapHOe IPeATIPHATHE He SBAAETCH C00-
CTBEHHITKOM JOPHAMMECKOTO AMITa, M A4Sl AaHHOH OPTaHM3aImioH-
HO-TIPaBOROI r[s)publ XapakrepHa OTPAHMUEHHOCTS BETTIHEIX 1Pas,
nyHKT 2 cratey 295 IpaXkaalckoro KoJdekca sariperuaer Hpearpy-
ATVIO TIPOAABATh MAM MHBIM CIIOCODOM PaCrOPsKATLCS MMYTIe-
CIBOM, TIPUHAAACKALVIM €MY HA 1IPaBe XO3ANCTBEHHOTO BeACHNS.
A 1IOTOMY, CACAYET YETKO PasIpaHnyBaTh AeDUHULIMI «IIPABO CO0-
CIBEHHOCIM» M «I1PaBO XO3SIICTBEHHOTO BeACHMs», TaK Kak 11epsoe
SABASIETCS. HEKOM «Da3oi» 4431 ycremtoro (])yvmunonnposanm no-
caeaHero. bes Haanuns nipasa COOGCTBEHHOCTH HE MOXKET BO3HUKHY Th
XO3SICTBEHHOE BEACHE, SIBASIIOLICECS 06 « ITPOAOAXKEHHEM»,

Taxum 06pa3’oM, CODCTBEHHMK VHUTAPHOTO MPeATTPHATHS MO-
XKeT BAaACTh, TI0AL3OBATECA W PaCTIOPSKATLCT MMYTIECTBOM Y-
TAPHOIO 1PEALIPHATISA, HE HApPVILIas [IPH HTOM UblX-1100 1pas. B
TO BPeMsl Kak eCAM CaMO YHITAPHOE HIPEAIIPHATHE CAMOCTOATEABHO
LPHODPETaeT HMYLLIECTBO A2 OCY1LIECTBARHIA CBOeH ACHTeABLHOCTS,
OHO ABTOMATIYECKH CTAHOBITCA CODCTBEHHOCTBIO ITyD.ITHOIO 00pa-

1 Cyxanos E. A. B MpaBo — Hay # ouepk. —
M.: CTATVT, 2017. - 559 c.

2 Tpunacsa H. B. Xapakrepucrska seniubix npas // BecTHuk mexay-
HaPOAIOTO IOPHAHYECKOTO HHCTHTYTA. — 2019. — N2 2. — C. 5-13.

30BaHMS, 1 A5 TOTO, YTODBI Ha4aTh GECTIPETIATCTEEHHO MM T0AB30-
BaTHCA, IOPMAMUECKOMY AHITY HEODXOAMMO 3aKperTh 3a cooit 910
ABMXMMOE MAM HCABIKMOe "MV'lllL’Cl BO.

Heman0paXXHOIH OTAIMHTEABHON OCOBEHHOCTBIO TaKOTD OTpa-
HMMEHHOIO BelHOIO MpaBa Kak IPaBO XO3AMCTBEHHOTO BeeHMA,
SIBASEOTCS OCHOBAHMS BOSHUKHOBEHW M ITPEKPAILIeHNs
wenmi. Kak Gb110 yloMsHyTO BBILLIE, (BEHHMKOM MMYLLECTBA
YHUTApHOIO HPeANpPWITHS SBASETCH TOCYAAPCTBO MAM MYyHMIIM-
HaapHoe 00pasoBaime. 10 MMYILECTBO BHIACAAETCH COOCTBeHHMKOM
M 1IepeAaeTcs BO BAaAeHMe 1 TI0Ab30BaH}e TOCYAAPCIBeHHOMY MAN
MYHMLMIIAABHOMY YHUTAPHOMY IIPEANPHSITHIO C LeABIO ydacTs
roCAeAHETO B TPB)KJHHCKHX YIPQB(DTHOI.UCHHMX A pennn:sauml
32424, paal KOTOPBIX 3TH CyObexTs! Ghian cowuu, a TakKe 151 A0~
CTIKEHMS ODIEeCTBEHHO-TIOAE3HBIX uenen

AAs nepejauy MMYIIECTBa OT CODCTBEHHMKA K VHMTapHOMY
HPEAHPUSTNIO W BOMHMKHOBEHIIO Y 1I0CAEHEN0 OTPaHnveHHoro
BeILHOIO 1IpaBa, HeOOXOAMMO CODAIOAEHME peraameH THPOBaHHBIX
B 3akoue TpefopaHmit saspaenme, MOAAHHOE OPUANYECKMM AV~
1I0M, TEeXHMKO-DKOHOMMHYECKOe ODOCHOBALIME, CBEeHMS, TTOATBePK-
AQIOLLME OTCYTCIBIe KPEAMTOPCKIX 3240KEHHOCTeN M TaK Aajee.
CJIOBOM = AA5l BOSHHMKHOBEHMS oxpamﬂemloro BeLHoIo npaua ne-
AOCTaTOMHO JKeAaHMA M BOAM CYOBEKTOB, HeODXOANMO KauecTseHHOe
00OCHOBAHNE HYKAAEMOCTH I0PMAMYECKOTO AMLA B UMYIIECTse U
AOKa3aTeABCTBA SKOHOMIYECKOM 11e1eC000Pa3HOCTD ITO Tepeaayi.

Uto KacaeTcs MpeKparneHia 1mpasa XO3HCTBCHHOTO BeACHIS,
OONIIAM KPHTEPHEM .11 OKOHYaHMS TIPaBOOTHOTIICHUIT ABASCTCS pe-
AAM3a1iMs BeTIHBIX TTpaB B OTHOILEHMH < KoHTpareHTamy. Ha npak-
THKe 4acTo TCs TAKOE OCHOBAHME KaK JL3BSITHE B 103y C00-
CTBeHHMKa (TO CTh TOCYAapCTBa MAM MYHMITMTIAAVTeTa) WMVIITeCTsa
TOCY1aPCTBEHHOIO MAYM MYHIMUMIIAABHOIO YHMTApHOIO IIpeArpy-

3 benosa T. B. Ocobernoctn "
XO3AHCTBEHHOTO BE;1PHUA H ONIEPATHBHOTO ynpannemu myO/HHBIM
umymniecteom // TIpobaembl 3pHeK THBHOIO HCNONb30BAHNA HAYUHO-
ro na obirecrna: ¢ crareii 110 uroram MexiyHapo-
HOI Hay4HO-NIPAKTIHeckol Kondepeniun. — 2019. — C. 127-130.
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ATHSL DTO MOKET MPOMIONTH, ECAM IOPHAMIECKOE AMTO He MCTIOAk-
3yeT MMYIUECTBO MAM HOAL3YETCH MM HeHaAAeKalliM 0DpasoM, a
TAKOKe eCAH 10CYAAPCTBOM OYACT LPU3HAHO, YTO YHITAPHOe [Iped-
HPVSITHE BAAACET W TI0AB3YETCA M3AVIUIHYM MMYIHeCTsoM. B Aastom
CAyvae BOASI }1 JKeAaHye yHUTAPHOTO PeATIPHATILS He Y4uThlBaio -
O, 2271 TIPEXPALLICHIL TIPABA XO3AVICTBEHHONO BEACHMS AOCTATOHO
OAHOCTOPOHHETO BAACTHO-PACTIOPAANTEABHOTO aKTa 00 MIBATHM
yMyinecTsa. Ecan e yHITapHOe NPEATIPILITHE He COTAACHO ¢ TaKnM
PeLUeHYEM, OHO TIPABOMOYHO ODPATHTHCS B CYA € COOTBETCTBYIOLLMM
3as1BACHVIEM 1 OCTIOPHTS €r0.

AMCKYCCHOHHBIM OCTAETCS BOTIPOC O TOM, MOXET A petiie-
HYE O TIPeKPAIIeHNH 1PaBa XO3AICTBHHOTO BeACHIA MCXOAMTH OT
€aMOTO YHUTAPHOTO NPEATIPUATHS 1 MOXET AW ITyDANMHO-ITpaso-
Boe OOpasoBatye OTKA3ATECA OT [paBa XO3AVCTBEHHOTO BeACHIS B
OAHOCTOPOHIIEM TIOPSAKe. AHAAM3 POCCHICKOTO 3aKOHOAATeALCTBa
AaeT OTPULIATeABHBI OTBET Ha 10T Bonpoc. lockoasky cobicrsen-
HHK, TPEAOCIaBAAS MMYILECTBO 1yDAVMHO-TIPAsOBOMY ODpasosa-
HMIO, TIpecaeAyer OOIIeCTBeHHO-TIOACIHBIE LIeAN, AAS UFBATHA DTO-
1O MMYLLUECTBA HeODXOANMO pelwenie 10CyAaperBa, O(popMAHHOe
B pacriopsokenye. [Ipi 5TOM yHUTAPHOMY TIPEATIPUATHIO MOKeT
HpHHAAAEXKATh AMIIL MHMLIATIBA [Iepeady MYILIECTBa ODPaTHO
cobersenyky. Takim 06pasom, OCOGEHHOCTDIO OTPaHUNEHHBIX BelLl-
HBIX TTPaB BLICTYTIAET OTCYTCTBYE BOAGBOTO KPUTEPHS TaKMX CyDh-
©KTOB KaK YHMTAPHBIX mpeAnpustiit. besycaosHo, Aanmsit

BACUET HETATHBHbLIE TIPaBOBbIE TTOCACACTBIS 1 YKa3blBaeT Ha OrpaHy-

HEHHOCTH TIPABOCTIOCOBHOCTH 11 ACCCTIOCOBHOCTH YHUTAPHEIX TIPeA-
MPVATIIL

ABTOPbI OTMENAIOT OTCYTCTBHE AOAKHON PeraaMerTalum
MPeKpaILierisi OrPAHNYEeHHBIX BEIHBIX IIPaB B 3aKOHOAATeABCTEE,
I'paxaanckuit xodexc PO 5 crarsax 235-236 COAEPKHT AO3BOACHIIE
Ha AODBPOBOABHEI OTKA3 OT 1pasa cobersennocry. YTo xe kacaer-
Ol OIPaHMYEHHBIX BELIHBIN 1IPas, IPAXKAAHCKOe 3aKOHOAATeABCTBO
He COAEPXHT HOPM 11paBa, 3aKPelLAIOLMX HOA00HOE HTPaBOMOtIe
Baazeasiia. Takoxe Heab3st He OTMeTHTS C1alyio Crerieris paspaborar-
HOCTH AQHHOTO BOTIPOCA B AvTepatype. BoAbLIMHCTEO HayuHbIX pa-

KparueHiH Takoro Mpasa HeobXOAMMO YU TRIBATE MHEHME COOCTBeH-
HMKa — TOCYAQ] MAV MyHMIMITAABHOTO ODpasosamva’. ABTop
AQHHO CTATHH HE MOXKET COTAACHTECS € TAKIM TTOAXOAOM, TTOCKOAb-
KY IPaKAAHCKME [IPABOOTHOLICHVU [IPEATIONAIAlOT PaBeHCTBO CTO-
POH, a IIOTOMY, BUAWTCS HETIPABOMEPHBIM OTPAHNMHBATH B BO3MOK-
HOCTIT BHIXOAQ 313 TIPABOOTHOIIeHI CyGheKTa, AaxKe ecAM HTH ITpasa
BO3HITKAM DAAaTOAAPS CODCTBEHHIKY.

Aas 1010, 40O rAYGXe pasobpaTeCs b BOIPOCe, 06PaTIMC K
3apybexxrHomy onmry. Tax, Hanpumep, » Peaepatusroir Pecryban-
ke lepmaHwsi 3aK0HOAATEAL OTBOANT OCODOE MECTO peraameHTali
BEIIHBIX }1, B YACTHOCTY, OTPAHMYEHHBIX BeLyHBIX 1pas, OTKa3 ot eru-
HOTO TTpaBa 3akperiaen B Iepmanckom I'paxkaanckom YaokeHnu, n
npeAcTaBAsier coboit OAHOCTOPORHIOID CARAKY, KOTOpast HOCT pac-
NOPAAMTEABHBI XapaKkTep YIpaBoMoueHHOTO Aniia. Otkas ot npasa
XOSANCTEEHHOTO Beervist B PPT cBsisan ¢ HOHATHEM «OTMeHa», M KOr-
Aa peus 1aeT 0D OTKase OT ITpaBa, MCTI0AB3yeTcs TepMu «aufgaber.
3axonoaareascrsom lepmanig 1py OTKase OT OIPaHNYeHHOTO Beill-
HOIO 11paBa 1peAyCMOTPeHa 1pOLeAYPa yBeAOMACHNSA CODCTBeHHNM-
Ka npasoobaajaresem. To ects, ecan, Hanpumep, COOCTBEHHIIKOM
3eMAU ABAACTCH TOCYAAPCTBO, @ y3y(ppyKTyapuil HOA3VETCs 1 Baa-
AeeT eit, ocAeAHuil 00s3aH HAIPABHTh OAHOCTOPOHHEE yBeAOMe-
HYe OpraHy, BeAyIeMy MO3eMeAbHbIe KHUIH HAM ALY, KOTOPOMY
AQHHOE NPaKO NepeAETCsL.

TToABOAS MTOT BEILIEM3A0KEHHOMY, MOXEM CACAQTH BLIBOA O
TOM, YTO B POCCHVICKOM TPaKAAHCKOM ITpaBe He3acAyKeHHO obaeae-
Ha BHIMAHMEM perAaMeHTaIpis OTKa3a OT OTPAHITYEHHOTO BeTITHOTO
npasa. Obparusimcs k Tepmanim, Kak K 10CyAapcTy, MMeromemy
B TPAKAAHCKOM 3aKOHOAQTEABCTEE HOPMBI [Pasa 10 aHAAOTHITHOMY
BOIIPOCY, NOYETCH OTMETHT, YTO POCCHIICKON LIMBUAMCTHKE HE T10-
Memaao Gbl TIepeHsTh 3apyOeXKHBIN OIIBIT, KacaloUyica JAHHOTO
acriexra.

Orcyrcrsie npaBoBbIX HOPM, 3aKPeTLASIOUTIX 1PaBo Ha OA-
HOCTOPOHHMIT OTKA3 YHUTAapHBIX TIPEAIPHATHI OT IIpaBa XoO3sii-
CTBEHHOTO BeeH s, (e3ycAOBHO, MOXHO HasBaTh ITpobeIoM Tipara.
ANCKYCCHOHHBIM OCTAETCs BOMPOC O TOM, MOXKET AN PerueHye o

BOT 1 MCCAGAOBAHIN NOCBALLIEHO OCHC npexp npasa
CODCTBEHHOCTH HA ABIKMMOE M HEABIKMMOE MMYIIECTRO, TaKke
ABTOPLI HACTO MHTIYT 06 OCOBEHHOCTSIX TIPUHY AMTEALHOTO FpeKpa-
Ients nipasa codereenHocti. OAHAaKO A0BPOBOABHOMY OTKa3y OT
BETITHBIX TIPAB ITOCBSAIIEHO KPaitHe MaA0 HayuHBIX padoT.

(OrKa3 OT TaKOIO OIPAHIMEHHONO BElIHOTO Mpaka KaK Tpaso
NOSAVCTBEHHOIO BeACHVS B HAVMHON AMIepatype XapaKrepusyerca
HECKOABKIMI [PABOBBIMI acriekTamyt. B repsyio ouepeas, snayrren

pedie peraaMeHTaliH, Kacaloleiics BOIPOCa, AOAKHO AN
YHATApHOE TIPEANIPHATIE HMETH BO3MOXKHOCTH OTKA3ATHC OT Hpasa
XOICTBEHHOIO Bederiia. CyAbl LIPH PacCMOTPEHMI AeA PYKOBOA-
creyiores Hocranos ierven [pesiasyma Bricmero Apburpaxiioro
Cyaa P®, KOTOpOE 1PAMO TOBOPHT O TOM, 4TO TOCYAAPCTBEHHOE 1
MYHMUATIAABHOE YHUTAPHOE NPEANPYSITIE HE B [IPaBe OTKasaThos
OT MMYLLIECTBA, KOTOPLIM OHO BAAACET 1 TI0AB3YeTCH Ha NpaBe XO3sii-
CTBeHHOTO Beeruts’. TTocranosaeHiem Takoii 105POBOALHKI OTKa3
OT OTPaHITIEHHOIO BELIHOTO TIPaBa NPU3HAH HIYTOKHOM CACAKOIL.
TTpiriew, Bie 3aBHCHMOCTI OT TOTO, ABASIETCA TAKOE pellIeHiie BOAit
VICKAIOUHTEALHO YHUTAPHOTO TIPEATTPUSTHSA, HAM XKe OHO IPUHSTO ¢
paspertienys COGCTBEHHMKA UMY TUECTBA — OTKA3 He AOITyCKAe TCSL.

Oanaxo, Bmecte ¢ rem, Gesepaanimii 3axon «O 1ocyaapersen-
HBIX ¥ MyHMITIQABHBIX YHUTAPHBIX NPeATIpUATHAX» B craThe 18
3AKpeAseT, YTO Caedka DyAeT HPHAHANA HIMTOXHOI TOIBKO B TOM
Cayuae, ecaH YHITapHOe IIPeANPIIIHE, OTKA3bIBAACH OT HMYILECTsa
W, NIPEKpallas TeM CaMbiM OTPaHIYeHHOe BEIHOE MPaso, AMILAeT
Ce0st BO3MOXKHOCTH OCYLLIECTBASTD AGSTEALHOCTD, 3AKPETLASHHYIO B
yCTaBe I0PUAMIECKOTO AMLIA M AOCTHIATh COOTBETCTBYIOUIIX Leaest
" 3a7a4. Takum 06pas’oM, BO3HMKAET KOAAM3HS TIPABOBIX HOPM W
TPOTHBOPEYMS B ITPABOTIPUMEHNTEABHOI TIPAKTHKE. A TIOTOMY,
3aKOHOAATEAI0 HEODNOAMMO BuITh Goaee TOCICAOBATEABHBIM PH
PperaaveHTal My MMIIePaTHBHBIX HOPM, KaCalOIIVXCS BO3MOKHOCTH
WAV HEBO3MOXHOCTH 0TKa3a CyOBeKTa OT OTPaHHYeHHOTO BeILHOTO
11pasa — 11pasa XO3AVCTBEHHONO BeACHHS.

Caeayiouit acriexr, Ha KOTOPOM XOTeA0Ch Bl OCTAHOBHTHCS
~ HEODXOAMMO AU A/ASL OTKA3A OT XOISWICTBEHHOTO BeACHYISl Coracye
¥ pasperuerie coDCTBEHHMKA. ABTOPHI He TIPHLLIY K €AMHOMY Mie-
HVIO OTHOCHTeABHOTO ST0T0 BOIpoca. Beictytias 3a obssareAHOCTb
TAKOTO COIAACHS, HEKOTOPBIE 33 HIX CCHIAQIOTCS Ha 1POM3BOAbII
XapakTep rpasa Xo3sAMCTBEHHOIO BeAeHH s OT TTpasa COOCTBEHHOCTH;
 TIOTOMY, TIO MX MHEHMIO, KaK [Py BOSHHUKHOBEHMM, TaK W IIPY rpe-

npexp TIpaBa XO3SHCTBEHHOTO BeACHS MCXOAUTH OT CaMOTO
YHUTAPHOTO NMPEATIPUATHSA U MOXeT A MyGANYHO-TIpaBoBoe obpa-
30BaHME OTKA3ATHCA OT IIPABA XO3AVICTBEHHOTO BEACHMA B OAHOCTO-
ponnem niopsaxke. HecMorps Ha oTcyTcTEMe A03B0A€HMS B HOPMAX
IpaBa, MPEACTABASETCA, YTO OTBET AOAKEH OBITH TOAOKHTEABHLIM
BBMAY AVCTIO3NTHBHOTO XapakTepa TpaXXAaHCKO-TIPABOBbIX OTHOIIE-
HYILL

INo namemy MHEHMIO, 3aKOHOAATEAIO ¥ LIMBHMAMCTHYECKOMY
COOOLIECTBY HEODXOANMO ODpaTHTh BHMMAHMe Ha TeOperHIecKye
M TIPaKTHIeCKME acTeKThl, KacAlOUMecs OTKA3a OT OrpaHyMeHHLIN
BELUHBIX 11PaB M 11paBa XO3sMCTBeHHOTO BeAeHYIs, B 4aCTHOCTIL B ripo-
THBHOM CAYYae, HAPYIIAKOTCS KAKUEBbie IIPHHIBAITB TPAXXAAHCKOIO
3aKOHOAATEABCTEA M OrPAHNYMBACTCH NPABOCIIOCOBHOCTH 1 AEECTIO-
CODHOCTL npaBooBAajaTeAs], 4TO BBI3BIBAET 3aTPyAHEHIs B [1PaBO-
TIPMMEHEHMH.
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PAYITAH CKOEYIPABEO

XYCAUHOBA Pura UropesHa

OKTOP GHOMOrMYECKMX HayK, BEAYILMI Hay i COTRYAHMK r1aboparophm YNAPHON I MHCTHTYTa GMOXAMMH W TEHETHKN
YPUL| PAH, 3am. avpeKTopa o nabopaTopHo-AMarHocTnyecxkos patore M6Y3 Pecry ro 0 UeHTpa
MUHHUAXMETOB Hnpap Pamunesuy

KaHauaaT GHONOTMYECKHX HayK, HayJHbIN COTPYAHNK MHCTHTYTa O Hr Y®UL PAH, anpekrop M6Y3 Pecnyo. KOrO MeanKo-

reHeTMYecKoro ueHTpa

AXTAMOBA Esrenna BukroposHa
KaHAMAAT IOPHMAMYECKMX HaYK, ROUEHT Kagheapb! IPaXaaHcKoro npasa MHCTUTyTa npasa BawKkupeKoro rocyaapCTBeHHOro yHUBEPCHTeTa

AJICbIHBEAEBA 9neBupa MaxamarosHa

KaHaMaar IopUanIECKMX HayK, AOLEHT Kadhi rpaxa oro npasa Vi yra npasa b P 0 rocynap 0y 0
CYNTAHOBA Peruna UnpaposHa
6uonor [6Y3 Pecny 0 MEANKO-TE] 0 UBHTPA

PABOBBIE [MPOBJIEMbI UCIO/Tb30BAHMA TEHETHUYECKOW MHPOPMALIMH, IONTYYEHOM 1TPU
NMPOBEAEHWUU NPEHATAIIbHOW U NPEUMITITAHTALLMOHHOW FTEHETUYECKON ANATHOCTUKU B

POCCHACKOH PELEPALIMN*

B crarbe aHa/mMsMpyloTCA OCHOBHbIE MPaBOBLIE NPOGNSMb!, BOHMKAIOWNE B PE3YNbTare MCIONMb30BAHMA EHETUYECKOH
HHGPOPMELIAM, MOMYYBHHON MPH MPOBEACHMH MPOLBAYP NPEUMANAHTALMOHHOMN reHeTMIeCKOH anarHocTiku (IMT[) n npewHaransHoM
amarHocTuku (IMHA). BuiasneHs! npoGnems! OnpeseneHua npasoBoH IPUPOLb! OMyJeHHOH B Pe3yribTare Takux MPOLIBAYD reHeTMYeCKoH
nHgbopmaumu.

YCTaHoBneHo, Uto CyLecTByioWee NPaBosoe PerynmpoBaH1e He CIIOCOGHO yueCTb OCOBEHHOCTH NeHETUYECKON MHEbOpMaUmn 1
06eCIeunTs 3PHHEKTUBHYIO 3aLUMTY OT HEINPABOMEDHOIO 3aB/1aREHMA STOH MHPOPMaLMEN U € MCIIONL30BaHNA.

B HacToALLMI MOMEHT, MPH MCTIONL30BaHNN rEHETUYECKONH MHPOPMAELIMM, roCyRaPCTBOM HE OfipeaeneHsl rpaHmnLibl BO3MOXHOIo
BMeLLaTensCcTBa rocyaapcTsa B chepy YacTHOrO (POAMTENLCKOIO) MHTepeca 1A TOro, YTObkLI He AOMYCTUTL B ByAyIEM NPUUMHEHHE
Bpeaa POXAEHHSIM C NOMOLLBLIO COBPEMEHHBIX TeXHOIOMMIA AETAM.

AnA npeononex1A npo6neMm, CBA3aHHLIX C AMArHOCTMKOW W PenakTMpOBaHWeM reHoMa 4eroBeka, cregyer sbipaborats
[HCTBEHHYIO CHCTEMY NPaBOBbIX rapaHTHH, HalPaBIeHHbIX Ha 06ECIIeYEHNE YBaXEHMA YENI0BEYECKOIO AOCTOMHCTBA, 3alUmMTy 1pas 1
MHTEPECOB OTAENLHOI YEroBeKa, 3allUMTy ero reHeTMYecKoH MHoOpMaLMH B LIeNAX HEAONYLLEHUA NPHIYHHEHUA BDEAA HEMPaBOMEPHLIM
€€ UCTIONL30BaHHeM.

Kntouesble Criosa: IKCTPaKOPIIOPansHOe ONNOAOTBOPEHHUE, NPEMMITNAHTARUMOHHAA U NPEHATaNLHAR FeHETUIECKanA AMArHOCTUKa,
reHeTvKa, PeryrnnpoBaHMe PeaaKTMpOBaHUA reHOMa YernoseKa, reHoMHan MHEopMauns, 6e3onacHoCTL reHoMa, 6MoGaHKu, rpasa
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THE LEGAL PROBLEMS OF USING GENETIC INFORMATION OBTAINED DURING PRENATAL AND PRE-PLANTA-
TION GENETIC DIAGNOSTICS IN THE RUSSIAN FEDERATION

The article analyzes the main legal problems arising from the use of genetic information obtained during the preimplantation genetic
diagnostics (PGD) and prenatal diagnostics (PND) procedures. Problems were identified in determining the legal nature of genetic infor-
mation obtained as a resuit of such procedures.

It has been determined that the existing legal regulation is not able to take into account the specifics of genetic information and to
provide effective protection against misappropriation and misuse of this information.

At the moment, when using genetic information, states have not defined the limits of possible intervention in the sphere of private
(parental) interest in order to prevent future harm to children born with the help of modern technologies.

To overcome the problems associated with the diagnosis and editing of the human genome, it is necessary to develop an effective
system of legal guarantees aimed at ensuring respect for human dignity, protecting the rights and interests of an individual, security of his
genetic information, in order to prevent harm caused by the misuse of his genetic information.

Keywords: in vitro fertilization, preimplantation and prenatal genetic diagnosis, genetics, regulation of human genome editing, ge-
nomic information, security of the genome, biobanks, citizens' rights.
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Crpemuteastoe passutye v BHeApeHye B paKkTHKy coBpe-
MEHHbIX TeHOMHbIX TeXHO10IHFiT OKA3bIBaeT HeMA10BaKHOe BANA-
HME Ha pasBITHE YeAOBEeIeCKOi IMBMAM3aIH B 1teaoM. Oanaxo,
HeoBX0AMMO OTMeTHTSH (paKkT BO3pacTaHms 3HaYMMOCTH MHpOp-
marmn, coaepxamencs 8 AHK geaosexa, B pasanunsix cepax
€10 XXU3HEeALATeABHOCTH ACTEPMIHMPYET CAOKHYIO 1poDaemy
obecrieyeHns HapaeXameit u, rpexae scero, 3ppeKTUBHOI 3a-
LMTH TIPaB, KaK OTAeAbHOTO IPAXAAHHMHA, TaK M YeA0BeYecTsa B
11€AOM, B 1IeAAX HeAOTIVIIIeHHS NIPMUIHeH S BpeAa HeTlpasoMep-
HBIM NCTIOAB30BalHEM AAHHBIX O er0 TeHoMe.

B 97101 cBA3M, 0COBYI0 aKTYaaBHOCTL TPMOOpPeTaloT Mpodae-
MBI MCIIOAB30BAHNA TeHeTHYecKoNn MHPOPMALINY, 110AyHeHHON
1Py IPUMEHEHHHN BCTIOMOTATEABHEIX PEITPOAYKTHBHBIX TEXHO-
aormi (BPT).

Caeayet sameruts, uto B Poccuiickoin ®eseparmi, 8 chpepe
COBPeMEHHOM PelIPOAYKTOAOIMM AOBOABHO yCIEIIHO 1IPUMeHs-
J0TCSL TAKMe COBPEMEHHBIE METOABI TeHEeTHYECKO! AMATHOCTMKN
Kak IIpeHaTaabas AMarHocrika (aaaee ro texcry - [THA) n npe-
MMITAaHTALIMOHHAA TeHeTHYECKaA AMarHOCTIKA (AaAee 10 TeKCTy
- II'A). OcnopHast 1eAb IPMMEHEHNS AAHHBIX METOAOB — 9TO He
TOABKO pemieHne npodaem OeCnaoAis, HO M BbUIBACHME BO3-
MOKHBIX TeHeTHYECKHMX aToAoTHit y 9mMbprona.

CaeayeT OTMeTHTB, YTO TaKOTO poaa amarHocTnka & Pocoun
uMeer 0colyio mpaBoByio Hasy, KOTOpas TpeicTaBAeHa paioM
HOPMATHMBHO-TIPABOBBIX AKTOB Pa3HOTO yposisi. Oanako, caeayet
COTAACUTLCSA C MHEHMEM UCCAEAOBATEARH, B TOM, YTO MpOBeAeHHe
rakux Anardociuk, ocobenno I 8 Poccun ne oranvaercs 1no-
CAeAOBaTEABHBIM HOPMATHBHEIM peryanposanuem’. Tak, B Gaso-
som PegepaabHoMm 3akoxe ot 21 HosaOps 2011 1. Ne 323-03 «O0
OCHOBaX OXPaHBbI 3A0POBbA rpakaan B Poccnitckoin Deaeparinin-,
a Takxe B [Topsiake 1CMIOAB30BAHMS BCTIOMOTATEABHBIX Perpo-
AYKTHBHBIX TeXHOAOTHI, YTBEPXAHHOM TpyKasom Munsapasa
Poccum ot 30 asrycra 2012 r. Ne 107w, ycraHagaMBaloTes obmme
TOAOKEHNA W OTPaHUUEHNS, CBS 1e ¢ IpoBe, neeae-
AOBaHMI C TEHOM YeJ0BeKa.

Tem He MemHee, OTeueCTBeHHBINT 3aKOHOAATEAb D3 A0AXK-
HOTO BHMMAHMA OCTaBAsieT TakKe BOIPOCh MCIIOAb30Bans M
obecrieyeHns COXPaHHOCTH CaMOif TeHOMHOM MH(popmartm,
NI0AYYaeMOIT 110 pe3yAbTaTaM TakKoil TeHOANArHOCTHKHM, a TaKxkKe
0Dpa3nos, U3 KOTOPHIX Takas uHpopManmsa Huaa noayuena. B
obuiem Bude, BOIPOCK MCIIOAb30BAHMA TeHeTHIecKon nidop-
MalMi pemaloTcs B COOTBETCTRIH co ctaThavn 30 (11.6) («ITpasa
naunenra»), 31 («I1paso rpaxaan Ha nHGOPMALIMIO O COCTOAHUMN
310poBbsi») M 61 («BpauebHas TaiiHa»), 3akoHa Ne 323-13. Oana-
KO HOABIIMHCTBO TPOBAEMHBIX BOTIPOCOB, BO3HIKAIOIIMX € IIpH-
MEHEHMEeM TaKMX METOAOB AMarHOCTHKH, HA COTOAHAIITHII AeHY
OCTaeTCs HeYpPery AHpOBaHHBIM.

OAHOM 13 OCHOBHBIX TPOGAEM ACGHCTBYIOIICTO 3aKOHOAQ-
TeAbCTBA ABAACTCH OllpejeAeHye IIPaBoBOi IIPHPOABI IeHeTH-
ueckoit MH(OPMAITHH, TIOAYIEHHON B pe3yabTaTe MPOBeACHMS
TeHeTMYeCKMX AMArHOCTHK. JencTeyiomee poCCHICKOe 3aKOHO-
AATeALCTBO HE PACKPHIBAET COAEPKaHHME KaTeropiu «IreHeTnye-
ckaa undopmarmn». Oanaxo Pelepabisiin 3akoH o 3 qekabpa
2008 1. Ne 24293 «O rocy4apcTBeHHOI TCHOMHOM perncrpa-
unn B Poceninckon ®eaepaumn» (11 3 cr. 1) npeaycvarpusaer
N0AOKEHNE, COTAACHO KOTOPOMY feHeTHuecKas uHpopmauis
1peactasaser cobOi HepcoHaablible AaHbIe, BKAIOYAIoIIMe KO-
AnposaHHyio MH(pOpMaLIMIo 00 onpejeseHHBIX parmenTax ae-
30KCMPUOOHYKACMHOBOM KMCAOTH PUIMUECKOTO AMIA MAM Heo-

1 Komaposa B. B., Arrsinnux H. A., Bopoansa M. A, (prona E. 1., 3e-

TO3HAHHOTO prna, He xapax‘mpu;ynmnx ux ([)nsnu}u)ruqecxue
ocobennocru®.

B 10 xe spems nosoxennsamn dejepaabHoro 3akoHa oT
27 woas 2006 r. Ne 152-03 «O nepcoHaabHBIX JaHHBIX» (Aaaee
no Texkcty — 3akon Ne 152), Takoro poaa undopmaima imeer
HEIIOCPeACTBEHHOE OTHOWIeHe K KaTeropuyu OHOMETPHUeCKHX
AaHHBIX (cT. 11) 1 TpebyeT odopMaeHue coraachs MHAMBUA
Ma Ha ee 110caeayouyio 0opaborky u pacripocrpanenne (cr. 7)".
OaHako, CAEAYeT COTAACHTHCS MHEHHMEM psida vuensix, uto AHK-
cBeAeHMA O CyObexTe, 110 CBOMM KPHMTEPMAM, T0Opa3a0 umipe
ONpeAeACHHS KaTEeTOPUM TIePCOHAABHBIX AAHHBIX",

[Moaaraem, 410 renerndeckyio nudopmaunio cyibexra He-
KOPPEKTHO OTHOCMTh TOABKO K €0 NEePCOHAABHBIM AQHHBIM.
Ouesnano, uro obaagareaem AaHHO# MHPOPMaLINN ABAACTCH He
TOABKO caMo anno, npejocrapusiee AHK, Ho 1 Heonpeaeaen-
HBII KPYT' AMII - €0 TeHeTHYecKye POACTBeHHUKM, KaK IIPeAKH,
TaxK It TIOTOMKM, 1, CAEA0BaTeABHO, paspellieHue Ha ee pacrnpo-
CTpaHeHme He AOAXKHO OIIPeACAATLCA TOABKO BOAEMIbABACHUEM
KOHKPETHOTO AMna.

IMosromy, caeayer coraacurscs ¢ muennem E.E. boraano-
BOJ1 B TOM, YTO «B CMAY CBOMX OCODEHHOCTEN IeHeTH4ecKas uH-
¢opmaima amme oT4acTi MOKeT ObITh OTHECEHA K [1ePCOHAAb-
HBIM AaHHBIM CyBhekTa»”.

Kpowme 1010, HeApsst OTpUIaTh M TOT (aKr, YTO reHeTnye-
cKast MHPOPMALIMA SBASETCH, B TOM HICAE M COCTABHOM YacThIO
AMYHOM, C D TalHBI TPaK, W BKAIOYaerca B Hoaee
0ObeMHOE TTOHSTHE TaMHbl YaCTHOM XU3HI CyDbeKTa, NO3TOMY
AOAXKHA 3AIUMILATHCA 3aKOHOM Kak HemarepuaasHoe 6aaro (cr.
150 I'K P®). 3ameTHm, 4TO CaMO TOHATIE «TanHa YaCTHOM JKM3-
HU» TOYHO He OIpeAeAeHo 3akoHoadareasHo. B yacrnocrn, Kon-
crutyumonnsit Cya P®, Tpaktyer 370 mnousTHe Kak «06aacTh
JKM3HEAEATeABHOCTH Ye10BeKa, KOTOpas OTHOCUTCA K OTA@ABHO-
MV AMILY, KaCaeTcsi TOABKO eT0 1 He 110A1eKUT KOHTPOAIO €O CTO-
POHBI ODIIECTBa ¥ TOCYaPCTBa, €CAN HOCUT HETTPOTHBOTIPABHbLI
xapaxrep»®,

B 51011 CBA3K 10AaraeM, 4TO reHETHYECKON MHpOpMalm
yeAoBeKa A0AXeH OwiTh 1ipeaan ocoObiii 11pasokoi craryc. Ee
HEODXOAMMO BBIACANTL 13 TPYIIIB MEepCOHaALHOH GHOMeTpH-
4eckoit MH(pOPMALIMH B CAMOCTOATEABHBIN BUA «yH(pOpMaLms O
HEOMPeAeAeHHOM KPYTe AUID» 1 3aKPer1Th 2TOT CTaTyC B 3aKOHe
Ne 152.

BO-BTOpPBIX, HEOBXOAWMBIM TIPEABAPHTEABHBIM YCAOBMEM
A1000T0 BMEIIATeAbCTBA B TEHOM YeA0Beka, ABAAeTcs HHPOpMu-
PpoBaHHOE A0DPOBOABHOE COTAacHe TpaxAaHiHa. JdaHHoe ycao-
BME OKa3bIBAeTCs TPYAHO BHIIIOAHMMBIM B CAYHasiX, KOTAa pevb
MAET O TIPEHATAaABHOM M NPEMMIIAAHTAIIMOHHON AMATHOCTHKE.
B 9710i1 CBA3M MMeeT 3Hadenne B IT0i CBA3M TOT (akT, 410 OT-
CUCCTBEHHBIH 3aKOHOAaTeAs TpebyeT 0bpaboTky 3apaHee CTPOro
OIIpeAeAeHHOIO 0fbeMa MHPOPMALMK A4Sl 3apaHee YeTKO Ol
AEAEHHBIX M 3aKOHHBIX 11eae (1. 2 ¢T. 5 3akoH Ne 152-03). Takum
o0pa3oM, coraacue cyobexTos Ha o6paloTKy MX 11epCOHAABHBIX
AQHHBIX HEe MOZKeT HOCHTB HeoTTpeAeAeHHLI xapakTep (cT. 95 3a-
ko Ne 152-03).

Tem He MeHee, TPOBAEMa OTCYTCTBIS 3AKOHOAATEALHOTO 3~
KperiaeHns BO3MOKIHOCTH Aa4st cornacns Ha 00padOIKy MMEHIO
HEYCTaHOB.IEHHOTO 00beMa NePCOHAABHLIX AAHHBIX, I HACTOALIee

4 ®enepanbubiii 3akon oT 3 Jiekabps 2008 r. N¢ 242-03 «O rocyaap-
CTBEHHOI FeHOMHO# perucTpanun B Poceniickoi ®enepanuu» // Co-
Opanue 3akoHoaaresbersa PO. 2008. Ne 49, cT. 5740.

5  GeneparbHblil 3aKOH OT 27 HIOJA 2006 1. N¢ 152-03 «O nepconans-

HbiX AanHbix» // Cobpaune sakonoareascrsa PO, 2006. N 31 (u. 1),

CT- 3451

muu C.C, (,ynopml‘ H. AYHAD 6 poe B.10., Top6y H.H., Kyburosnu C.H. K sonpo-
i zmamwmm (mn) W cy o0 TH T i und // buocepa. 2018. T.10
passuTHa P cTBa B oepe Ne1.C. 42.
PenpOYKTHEHBIX TexHosiormi // Lex Russia. 2019. N¢ 6 (151). C. 10. 7 Bornanoea E.E. Tpasosnie npo(’memu M PHCKH IEHETHYECKON pe-
2 (deaepaabHbIH 3aKOH OT 21 l-mxﬁpu 2011 r. Ne¢ 323-03 «06 TeHeT H // Lex
p B P // Cobp. Russia. 2019. N2 6 (151).C. 28

:saxouommwrsa P0 28 noabpsa 2011 1. N© 48 cr 6724 8 Omp KorcTHty © Cyaa PO or 28 miona 2012 . N©
3 Tlpuxas M 3P P 1253-0 «06 oTxae B npmun'nn K PaccMOTpeH IO kanobbl rpax/ia-
oT 30 aBrycra 2012 1. N“ lo7u «0 TIOPAZIKE HCMIOILIOBAHM BCIoMO- suna Cynpysa M Ha Hapy €r0 KOHCTH~

rare. penp Hii, 1p " npas cTaThed 137 Vi o P it
orpal K MX TIp // P rasera. 2013. 11 aepamm- [3nexrponusiit pecype]. loxyment ony6Gaukosan He Gsu1.

anpeJis.
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npeapeluemm BMHOBHOCTH AMlla B ()(.'_Vﬂ.le(.‘l'l!zleli"" He3aKO0H-
HOW MPeANPUHUMATEeABCKOM AeATeALHOCTH, TaK KaK AafA pH-
BACYEHMS AMLA K OTBETCTBEHHOCTH 3a AaHHYIO AeATeABHOCTb,
HEODXOAMMO YCTaHOBMTH CHCTEMATHYHOCTS, IIEPHOA ITPOTHEO-
IIPaBHOM AATEABHOCTH, OTCYTCTBME TOCYAapCTBEHHOM pern-
CTpaumy B COOTBETCTBYIOLIeM HaAOTOBOM OpTaHe, OTCyICIBMe
AMLEH3UM, KOPHICTHBIE 11€AM, YMBICEA 11 KOHEUHRIH Pe3vapTar
HalIpaBAEHHBIN Ha M3BAEYEHHEe A0X0Aa B KPYIIHOM 11411 0c000
KpyInHoMm pasmepe®.

B oranumn or AP_V]'MX I]Pe(.'l'yll/lel{l‘lil HKOHOMIYECKOMN
HaIpaBAEHHOCTH CBA3AHHBIX C OCYLLEeCTBAeHMEeM He3aKOHHO-
TO NPeANPHHUMATeAbCTBA, YCTAHOBMTH AOCTATOUHbBIE AaHHbIE
CBUMAETEABCTBYIONINE O HAAMYHMM TIPU3HAKOB TPECTynAeHu:
B 00AaCTH BAAIOTHHIX OTlepaLMit MMEET CBOM CAOXHOCTH, Tak
KaK AefCTBNA coBepuiaemplie CVOBEKTOM NpeATTpUHIIMATeAb-
CKOW AEATEABHOCTHM Ha M3BAEYEHME AOXOAa MyTeM BaAlOTHO-
OOMEHHBIX OTIepPaIMi, TO eCTh ITOKYTIKM ¥ MPOAaX 1t MHOCTPaH-
HO¥ BaAIOTH ¥ 1IEHHOCTEY HOCAT CKPLITBLIN XapakTep, He Beeraa
VAQETCS NPOCACANTE ABMKEHWE BCeX OTIepalinil OCYIIeCTBACH-
HBIX C MHHOCTPAHHOM BAaAIOTOM KBHBAAECHTHOIL pyvDAI0, B CBA3M
C TeM, YTO AaHHbIE CBEAeHMs He OTPaXxaloTcsA B Kakux-anbo
XO3AMCTBEHHBIX M KaCCOBBIX AOKYMEHTaX AeHCTBYIOIEro cyonb-
eKTa, KpOMe KaK CAeAO0K 3aKAI0YEHHBIX C KPeAMTHBIMM Opra-
HU3AUMAMM, @ TakKe CAEAOK M YCAYT, OKa3aHHBIX IPaXJaHam
uAM opranmsaumam. Kak 11pasmao, 11paBoOOXpaHyIeAbHBIM
OpraHam O IpPOBeAeHHBIX DAHKOBCKMX OTepaumsax CTaHOBMT-
€S M3BECTHRIM IPH HOAYYeHNN CBEACHII 13 KOMMEPUYeCKHX 1
PMHAHCOBBIX OpTraHi3aLmnil, AMb0 B X04€e ONepaTHEHLIX Mepo-
HPIATHN, HAIIPABAEHHBIX HA €I0 AOKYMEHTHPOBaHMe, TakK KakK
MHBIE MCTOYHMKM (PAKTUUECKM OTCYTCTBYIOT, M B ITPOTHBHOM
cayyae paccaejoBaiyne noAoOHBIX NPeCTYNAeHui MOXeT 3a-
it B Tynuk. Tlpy ocyuectsaennn no00H0I AeATEABHOCTH
B COOTBETCTBYIOLIIE TOCYAAPCTBEHHBIE YUPeXAeHNns He 1ola-
TOTCH Kakne-1ubo CBeAeHNMs O NPOBEAEHHEIX BAAIOTHHIX Onepa-
1MAX, HC COCTABAAIOTCS ACKAAapallMM AAs TI0AaYM TOAOBBIX OT-
4ETOB, HE OTYHCAMIOTCA HaaorH. OTCYTCTBIE BRITIE YKa3aHHBIX
CBEACHMI AAI0T BO3MOXHOCTL CYOBEKTY He3aKOHHOTO Tfpea-
TIPUHMMATeALCTBA AENCTBOBATh TaHO ¥ 3aHMMATLCA TIpea-
TIPHHNUMATEAbCKOV AeATeAbHOCTLIO, HalPaBAEHHOM Ha M3BAe-
4YeHUe A0X0Aa B KPYITHOM MAM 0CO00 KPYITHOM pasvepe.

Hesakonnoe npeAnpMHMMaTeAbCTEO B 00AaCTH BaaloT-
HO-ODMEHHBIX Ollepalyuy [PeAOCTaBMAO BO3MOXHOCTb CO-
BepUIaTh Pa3AHYHBIE CAeAKH B TEHEBOH YKOHOMMKE, a CLIPOC U
1peAA0XeHne Ha MHOCTPAHHYIO BAAIOTY CO3AAeT VCAOBMS AAs
HOBBIX HEBAKOHHBIX CARAOK B KPUMMHAABHON CPeAe 110Apbiba-
ome gesteapHocts Llenrpobarika, HanpasaeHHoe Ha 3ammnTy
1 obeciieyenye yCronunsoctn py0as, passurie u ykpeiaenme
DaHKOBCKOM CHMCTEMBI CTpaHbl, obecriedenue >PPexTHBHOTO,
DecrniepeGoitHOro (pyHKUMOHMPOBAHMA [1AaTEXKHON CHCTEMBI.
Oanako, He caeayeT 3abuIBaTh, YTO BONPOCH KBaasgukaumi
TIpecTynAeHui, npeaycMorpennsx cr. 171 VK P®, rceraa pui-
3BIBAIOT PA3ANYHEIE €T0 TOAKOBAHMA B 3aBMCMMOCTH OT A0-
MYIEHHBIX [IPABOHAPYIIEHMI B 004aCTH OCYIIECTEASEMOTO
TPEANIPUHUMATEABCTEA, M PA3HOTO POAA ero TpHUMeHeHus
NPaBOITPHMEHMTEASIMM, B CBA3H € YeM TPeOyIOT OOBEKTHEHOTO
NOAXOAA € 1eAbI0 HEAOTIYVIICHHA HaPyUICHHIT 3aliimaembx

6 Cybborun A. M. Ip cmp
cr.171YKP® // ~'~{epnuc JIBIPBI» s PoCCHECKOM 3aKOHONATE/IBCTRE.
- 2007.

TOCYAApCTBOM MHTEpecos 0OIecTsa, TPebyoImNuX paspere-
HUS Ha 3aKOHOAATeALHOM yPOBHE.

PaccMOTpeB OCOBGEHHOCTH OCYILECTBACHNS NPEeATIpIHM-
MareAbCKO# AeATeABHOCTH B 05AaCTH BAAITHBIX ONepaimit
YCTAHOBMAM, YTO BaXHBIM KpMTEpHeM Aas Ksaanduxaumu
HOAOGHBIX NPECTyIAeHnil ABASETCA HANPaBAGHHOCTh Ha CH-
cTemMaTnyeckoe INoAyueHyue A0X0Aa, NOApasyMmesaioulee He-
OAHOKPATHOCTH COBEPLUIEHHS ANLIOM PAAA CAEAOK, KOHEYHOM
L1eAbI0 KOTOPOJ! AB.1AETCS IT0AYyYeHIEe A0X0Aa B KPYIHOM AuDO
0cobo kpynHoM pasvepe. Eannnunas caeaka MAn HECKOABKO
COBEPUIEHHBIX BAAIOTHLIX OMEpPaLMil He MOTYT NpeArnoAarath
1 COAEPXaTh NPU3HAKM HE3aKOHHOTO IPeATIPUHIMATEeAbCTBA,
B CBA3HM C ueM TpeByloT K cebe ODBLEKTHRHOTO MOAXOAA AAS
NOCACAYIOMIETO TIPUHATHS PeleHust 1 MPaBMABHON ero Kpa-
AndpmKaTIK, € NIeABIO UCKAIOYMTH BO3MOXHOCTL HapyUIeH!s
OXPaHAEeMBIM FOCYyAapCTBOM MHTEpecos.
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AAas BLISABACHMA TUTIIYHBIX CTIOPOE, KOTOPHIC BHITEKAIOT 13
AOTOBOPOB OO OKa3aHMH MHAKMHIPHHIOBBIX ycayT, Obla pose-
Aen anaams cyaednon npakruku: [Tatoro apburpaxuoro anea-
ASILMOHHOTO CyAa, Bockmoro apGuTpaXkHOro aneaasuMoHHOTO
cyaa, Aesn1oro apoMTPaxkHOIO aneaAsumMonHoro cvaa u Tpu-
HAALIATOTO apOMTPaKHOTO aneAAsLNOHHOTO cyaa. [Tpeameramu
HcKoB Oblan Tpebosanns:

1) O B3BICKAHMM 3aA0KEHHOCTH;

2) O MIPM3HAHIH AOIOBOPA HA OKA3AHHME WHXXIHMPHUHTOBBIX
YCAYT HE3AKATOUEHHBIM.

Aaaee pacCMOTPIM KaXAy10 TIOATPYTIIY CTIOPOS TTOAPOG-
Hee.

CIIOPH O B3LICKAHITH 3440 KeHHOCTH.

OcHOBaHWAMM TPEX HCKOB AAHHO KATETOPHM CTIOPOB ABAS-
Anch OOCTONTeABCTBA:

1) Haanume 0BA3ATEALCTBEHHOTO MPABOOTHOIIEHUS, U3 KO-
TOPOTO BO3HUK CIIOP;

2) HeHagaexallee MCHOAHEHNE OTBETYMKOM (MCIIoaHmTe-
aem) 0bA3aTeABCTE 110 AOTOBOPY.

Ilepsoe ocHoBaHMe - 0ON3aTeABCTBEHHOE PaBOOTHOLIEHNE
- BO BCEX TPeX Aeaax HOATBePAAAETCA A0I0BOPOM 00 OKasaHMM
WHKHHUPHHIOBBIX YCAVT. B AaHHOM caydae MMEHHO 113 A0TOBO-
pa BO3HMKAIOT 11paBa M 00A3aHHOCTH CTOPOH, M €r0 IIpU3HaHNe
CYAOM, 3aKAIOUEHHHIM ABASETCH HEOTBEMAEMOJ YacThio Tpe-
Gopaums. B cBA3M C OTCYTCTBHEM A0TOBOPa MOTYT BOSHWKHYTH
TPYAHOCTH B Pajpeiienyy Cliopa ¥ AOKa3BIBaHMM NO3HLIMK 3a-
Kazumnka. OCHOBHON ODAZAHHOCTELIO HCTIOAHUTEAS ABAACTCA Bhbi-
1OAHeHYE KOMIIAEKCA MIDKMHMPHHTOBBIX YCAYT, 0DYCAOBACHHBIX
TeXHMHYECKMM 322aHMEM 33Ka3411Ka, A 3aKa3UMK 0DA3AH PUHATE
M ONAATUTL BLINOAHCHHBIE VCAYTH. Mcxoas w3 91010, AaHHOE
1PaBOOTHOLLUEHHE ABANETCH AOTOBOPHBIM W BBITEKAET M3 Ipax-
AQHCKO-TIPaBOBOTO 10TOBOPA.

~

PaKT HEMCTIOAHCHUS MCTIOAHWTEAEM 00A3aTeALCTB MO A0~
TOBOPY ~ BTOPOE OCHOBAHME HCKOB, OT AOKA3aHHOCTH KOTOPOIO,
Jaue BCero, 3asncuT ncxoa aeaa. K nanboaee yactum Hapyiue-
HUAM CO CTOPOHBI MCTIOAHMTEAS OTHOCATCS BHIOAHeHMe paboT
He B 1104HOM 00beMe 1 HecoDAKAeHIe YCAOBMIT A0T0BOpa O CPO-
KaX BHITIOAHEHMA padoT.

Onpejeaensas raasa MAy CraTes, TOCBAINEHHAA 110CA€A-
CTBHSAM HEHCIIOAHEHUs ODA3aTeALCTB B 3aKOHOAATEALCTBE, B
uactocty B [paxkaanckom koaekce PO (aasee - TK P®), or-
cyTcTByer. Byecte ¢ TeM, Kak yKashiBaaoCh BHIlE, K AAHHBIM
IPaBOOTHC npu HOPMBI IpaBa, peryampyiomme
OTHOLUEHHMSE 110 AOTOBOPY BO3ME3AHOTO OKasaHus ycayr. Hanpu-
Mep, 3a NPOCPOUKY OKa3aHMs YCAYT, 3aKa3UMK BIIPaBe B3LICKATH C
MCHIOAHITeAS HEYCTOMKY B cooTBeTCTBIN cO cratheit 330 I'K Pd.
Taxxe sakasamk MOXeT norpedosath OT AOAXKHMKA-HCITOAHN-
Teas pspickanme youTRoB 1o crathe 393 I'K P®'. K npasoorio-
LIEHMAM 110 AOTOBOPY OKA3aHMSI MIKMHNPHHIOBBIX YCAYT TakKe
MOXHO TNPHMEHHTh HOPMbI, PETyAMPYIONHE OTBeTCTBeHHOCT)H
110 AOTOBOPY I0APAAA, €CAY NHOE He YCTaHOBAEHO HpaBuAamMu
T'K P® 06 11x BHAAX A0rOROpOR. B coOTBETCTBUM CO CTaTbel 723
I'K P® 3akasumk snipase 1o csoemy ssibopy norpedbosars ot noa-
psaunka:

1) 5e3BO3ME3AHOTO YCTPaHeHMs1 HEAOCTAaTKOB B PasyMHBII
CPOK;
2) copa3MepHOro yMmeHs YCTaHC
LeHBL;

3) BO3MEIeHNs CBOMX PACXOAOB Ha YCTPaHeHye HeAoCTar-
KOB, KOTAa [IPaBo 3aKa3qHKa YCTPAHATE MX [IPeAYCMOTPEHO B A0~
mwpe noapsaa.

3a paboty

1 Ip xo/exe Pocenie P Yacrs neppasn: peae-
PanbHBII 3AKOH OT 30.11.1904 N¢ 51-03 (pea. oT 03.08.2018)

EBpa3snMincKnm 10puauuecKuin XXypHan

Ne 10 (149) 2020

OraeabHo X0Teaoch OBl OTMETHTH CyaeDHbIE aKThl,
UpMHMMaeMbie apOUTPaXKHLIMM CYAaMM TIO CTIOPaM O B3bi-
CKAHMM 3aA0KeHHOCTH,

Tax, B yA0OBACTBOPEHHH MCKOB 110 PAAY CYACOHBIX 14 110 pac-
CMaTpHBaEMOIT KaTeropmu cropos (no aeay Ne A56-58755/2011,
1o aeay Ne 08AI1-4210/2014) cyaamu niepsoi MHcTaHumy 65110
OTKa3aHO, OAHAKO CVABI BHILIECTOMIINX MHCTAHIIII HE COTAacH-
AMCB C MO3UIHET HIKECTOSIIMX CYAOE.

DakT HAAWYMSA CIOPHOTO MPABOOTHONIEHNA K TIPIMEPY 110
aeay ot 17 monst 2014 r. Ne 08ATI1-4210/2014, 3akasamku (McTusi)
AOKA3BIBAAN [OANNCAHHBIMM CTOPOHAMM AOTOBOPAMM HA OKa3a~
HUS MHKHHUPHHTOBBIX YCAYT, TIPUAOKEHUAMM K HUM M T1POTO-
KoAaM pasHoraacuis. VIMeHHO B 9THX A0TOBOpax HBLAM COTAAco-
BaHHB! ODA3AHHOCTH, KOTOPBIE, 110 MHEHWIO MCTLOB, HAPYIUAAMCH
OTBETYNKAMIL.

AoKa3biBas HeHaAAeXalee MCTIOAHEHIe 0DA3ATeABCTS OT-
BETYMKAMIL, 3AKa3UMKH CCHLIAANCH Ha TO, YTO B MaTepyaakl Aeaa
He MPeICTaBACHBI AONYCTHMbIE M OTHOCHMMBI AOKA3aTe]bCTBa
okazanms ycayr. Ho ykasanmsie 3assaenms ObLai IIpisHaHbl
cyAamu He coctosTeabHbiMu. B apyx aeaax (ot 15 mioan 2019 r.
Ne 05AT1-3476/2019; o1 19 oxrsbps 2009 r. Ne A70-2030/2009) ap-
OUTPaKHBIE CYABl IIEPBOH MHCTAHLIMM, M CYABL BHICIIECTOSILEN
MHCTAHLLMM OTKA3a4M B YAOBAETBOPEHMI HCKOBBIX Tpeosamii.
Tak, B 0AHOM 113 CYAOHLIX aKTOB 110 Aeay ot 15 mioas 2019 r. Ne
05ATI1-3476/2019 cya yxa3aa, 4TO MCTell He NPEACTaBMA AOKa3a-
TeALCTBA PACXOAOBAHMA OTBETUMKOM IOAYHEHHEBIX AEHEKHBIX

CTB He 10 LeaesoMmy HasHauemno. Takke cva Bucliecro-
AWEH MHCTAHIMM 0OPATHA BHUMAHME HA TO, UTO TIOCKOABKY y
OTBETYHKA TIePeA HCTIIOM HET AEHEXKHOTO 00s3aTeAbCTsa 110 A0~
TOBOPY ¥ YKa3aHHBIN A0TOBOP ABASETCA ASVICTBYIOIIMM, TO MCTell
BHOpaA HeHaAAeXalMi1 criocod 3aupThl B Bue TpeGosamis o
B3BICKAHMI AEHEXKHOT CyMMBI, YTO MCKAKOYALT BO3MOXKHOCTh €10
VAOBAETEOpeHIt. Bo BTOpOM Aeae MCTeIl He IIPEACTaBHA B MaTe-
pHaasi Aeaa A0Ka3aTEALCTEA, CBUAETEALCTBYIOIIME O HATPaBAe-
HMM B aApec OTBeTYMKA KaKyX-AnDO NpeTeHsnit nan 3ameuannin
110 00BeMy, CPOKaM I KauecTBy OKa3aHHbIX YCAYT [10 A0TOBOpaM.
Takske y MCT1a OTCY TCTBOBAAM 3AKOHHBIE OCHOBAHUSA YKAOHATHCH
¥ OTKA3bIBaTh B IPUHATHN PE3YALTATOB YCAYT B HapyTIeHue cTa-
o1 720 [K PO,

Bwmecre ¢ Tem, 0aHO 13 p 71 NIepBOI MHC Tpu-
HAAUATHI apONTPaKHBIA AlleAASLVOHHbL CYA 110 aeay or 19
okrAbpa 2009 r. Ne A70-2030/2009 sce-Takin OTMeHHA. 3aKa3umK
0OpaTHACA B YKa3aHHBIIT CYA € aneaAsuioHHON Xaaoboi Ha
peineHne apoiTPaXkHOTO CVAa, KOTOPHIM OTKa3aHO BO B3biCKa-
HUM € HCTIOAHNTeAA CyMMEl aBaiica. B xaaobe sansurean Goia
He COrAacen ¢ BHBOAOM CYAA O TOM, TO OTBETUMK A0Kasaa (pakr
HAANEKALUErO HCTIOAHEHHS 0DA3ATEABCTS TOALKO AHIUB CBIAE-
TeALCKMMM NnoKazaHuaMHu. Takxe JCTEIl CUMTAeT, YTO OTRETYMK
He MMeA 1paBa NPUBAEKATH K MCTIOAHEHHIO CBOMX 0BA3aTeABCTB
Tpetsux Ani. CyA aneaAsuyMoHHON HHCTAHLIMM He COTAACHACH C
BBIBOAAM} CyAQ NEPBOI MHCTAHLMM B CBA3N CO caeayowmnym. B
MaTepMaAax AeAa OTCYTCTBOBAAM AOKA3ATEABCTBA OKA3AHMA yC-
AyT 110 A0r0BOPY. PaKT OKA3aHMIA YCAYT AOAKEH OBITH NOATBEPIK-
A€H TIMChMEHHBIMM AOKA3aTeAhCTBAMM, a He CBMAETeABCKIMM
noxasannsimu. Takxe 9AeKTPOHHAsN TIepenucka He MOXKeT OuTh
HaAAeXalllMM AOKA3aTeABCTEOM OTUETA UCTIOAHNTEAS Tiepea 3a-
Ka3uMKOM, TaK KaK OTCYTCTBYIOT AOKa3aTeAbCTBa HallpaBAeHMs
TAKMX 111ceM. AKT K A0I0BOPY 00 OKa3aHmn MHKNHUPHHIOBBIX
VCAYT, 3aKAI0YEHHOMY € TPETBUM AMLIOM He 1I0pOXkaaeT 0bx3an-
HOCTB A451 MCTIIa OCHOBAHHMIT A5l €TO OTIAATLI, TaK Kak OTeeTumnK
He 00OCHOBaA HeODXOAMMOCTh NPOBEACHUS TPETHIIM AMIOM
DKCHEPTH3HI AOKYMEHTALIMHM, TIePeJAHHON HCTLOM M CTOMMOCTh
Takon yeayrn. Takum 0Opasom, cyA BHICIIEN MHCTAHLMM YAOB-
AeTBOpMA TpeGOBaHMA 3aKa3uMKa M OTMEHNMA pellieHne meproi
VIHCTAHLIMHM.

Hexoast M3 BHIIEH3A0KEHHOIO, MOXKHO CAEAaTh BBIBOA,
TO TI0AOKMTEABHBI MCXOA CIIOPOB O B3BICKAHMM 33A01XKeH-
HOCTH 110 AOTOBOPY OKA3aHIl MHKXMHUPHUHIOBLIX YCAYT 3aBUCHT
OT AOKa3aHHOCTH MCTIIOM (3aKa3umkoM) akTa HeHajaexXale-
IO MCIIOAHEHNSA 0DA3aTeABCTB OTBETINKOM: HEOKa3aHue ycaAyT B
1oAHOM O0BeMe, OKa3aune YCAyIrM HeHAaAIexXalllero Kauecrsa,
NCTIOAL30BAHNE ACHEXHDBIE CPEACTB MCTIOAHUTEAEM He 110 HasHa-
HEHMIO.

2 0O i 1T Tp TOrO ap-
BGHTPAXNKHOTO ANEJUIAHOKHOTO cyaa 1o Aeny N© A56-58755/2011
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Cnop o npusHaHMM A0TOBOpPA Ha OKa3aHMe MHKMHM-
PUHTOBBIX YCAYT HE3aKAIHeHHBIM.

Aanuas xaTeropus Cropos B cyebHOI 11paKTHKe BCTpeva-
eTCH pexe, 4eM, HarpiMep, Criopbl O B3bICKaHHM 3a101KEHHO-
cti. Vicxoas 13 noaoxenwuii 4. 1 cr. 432 'K P® mM0XHO caeaaTs
BBIBO,1, ITO HE3AKAKOUEHHEIM CUMTACTCS AOIOBOP, B KOTOPOM CTO-
POHBI HE AOCTUTAM COTAALIEH}IS 11O BCM CYILECTBEHHBIM YCAOBY-
s A0rosopa. CYIIECTBEHHBIM YCAOBMEM AOTOBOPA HA OKazaHue
MHXMHUPUHTOBBIX YCAYT ABASETCA NPeAMeT, Tak Kak Heaocta-
TOYHAN KOHKPeTH3alMA BUAA 11 ODBeMa yCAyT IPUBOANT K IIpH-
3HAHI1IO AOTOBOPA HE3AKAIOUEHHBIM J He 10POXKAAeT 4451 CTOPOH
HUMKAKMX MpaB v 00A3aHHOCTeI.

Tlporeasn anaans cyaebroit npakTikn ocobo xoreaocs 6wt
OTMETHTE CTIOp O IIPH3HAHNY AOTOBOPA HE3aKAI04eHHBIM. ApDn-
TPaXKHBIN CyA T. MOCKBH yAOBAETBOPYA TpeDoBat1ie 3aKa3qika o
TIPU3HAHMM AOTOBOPa He3akAloueHHbM. DakT Hagaexalero uc-
TIOAHEHMS MCTIOAHITeAeM 0DA3aTeABCTS He OblA AOKA3aH, aKThl
OKa3aHHBIX yCAYT M AOKA3aTeAbCTBA MX HAIIPABACHHA 3aKA3IHKY
B Ma1epHaakl AeAa He TPeACTaBACHE!.

Hanbosee pacn| AHEHHBIMM  CTIOpaMM, HMHMLMMPO-
BaHHHLIMY 3aKa39iKaMy M MCTIOAHNTEASMH, SBASIOTCA CHOPBI O
B3LICKAHMH 3a10AKEHHOCTH 110 AOTOBOPY Ha OKA3aHMe MIDKIH~
PHHIOBBIX ycayr. B pesyabrare anaansa, MOXHO cA€AaTh BHIBOA,
YTO NOAOKMTEABHBIN MCXOA CTIOPOB O B3BICKAHMM 32101KeHHO-
CTH 110 AOTOBOPY OKa3aHMA MHXHHMPHHIOBBIX YCAVT 3aBUCHT OT
AOKa3aHHOCTH OAHOU CTOPOHEI (paKTa HEeHAAAEXKATUETO UCTIOAHE-
Hist 00A3aTeABCTB APYTOIl: HEOKa3aHue yCAyT B [I0AHOM OObeme,
OKa3aHMe YCAYTH HEHAAAGKALIETO KAuecTsa, MCTIOAL3OBAHME
AEHE’KHBIe CPEACTB HCTIOAHNTEAEM He 10 HasHavyeHmio. TTpy Bhi-
HeCeHMM M apryMeHTaIMM peIueHnin cy, Yalle Beero BCralor Ha
CTOPOHY MCIIOAHITEART], B CBA3MN C A0KA3aHHOCTBIO M 0DOCHOBaH-
HOCTBKO MO3MLIIIL, B OTAMYME OT 3aKa34iKoB. CyA B OCHOBHOM HC-
noassyeT Hopmbi raassi 39 TK PO, nocsanieHHoi A0rosopy sos-
ME3ATOTO OKa3aHusA yCAyT, peie HOPMEL O A0TOBOPe MOAPAAA, a
TakKke o0LMe 10A0XKeHns 0 10rosopax. CliennaabHbie 3aKOHbI,
Tocranosaenus IaenymMoB cyasl HCTIOAB3YIOT Kpaitie peaxo.

Taknm oBpasom, arobul n3deXaTh BOIHMKHOBEHHA CTIO-
Pa, HeoGXOAMMO CTopoHaM Goaee ATAALHO ODTOBAPUBATEL BCe
YCAOBMSL AOTOBOPa M MCIIOAMNTH HaAdexXalmym obpasoM cson
00n3aHHOCTN. B aaHHOM Cayuae 3aKa3umKy caeayer coCTaBAsIThH
THCLMEHHBIE OTYETH O MPOAEAAHHOI paboTe, aKThl OKa3aHHBIX
YCAYT € yKa3aHieM KOHKPeTHBIX BMAOB YCAVT, MX COAePXKaHMA 1
CTOMMOCTH, AASL TOTO, ITOOK B cAyuae cyAeGHOTO pasOupareas-
crBa, obecrieunTs cebs IPOUHO A0Ka3aTeABCTBEHHOI 6a30il.

Ecan aeaats BHIBOA, Ha OCHOBAHMI APYTHX KaTErOPHil Crio-
POB, BLUIBACHHBIX B XOA€ aHAAN3a, MOXKHO CKa3aTh, 4TO CyAeOHasn
[PaKTHKA 110 CIIOPaM, BHITEKAIOUIIM M3 AOTOBOPA Ha OKasaHie
MIXMHMPUHIOBBIX  YCAYT, MHHLIIMPOBAHHBIM  3aKa3vikamy,
CKAQABIBAETCH HE B 10Ab3Y nocaeanmx. CBA3aHO 3T0 ¢ HeAOCTa-
TOYHOI1 AOKa3aTeALHOM Da30il CO CTOPOHLI 3aKA3YHKOB M C He-
BEPHBIM TOAKOBaHMEeM HOPM 3aKOHa.

V13 BHILIeN3.10KEeHHOTO MOXHO CKa3aTh, YTO PHUNHOI BO3-
HUKHOBEHWsI CTIOpa MepBOTo Nopsaka By eT ABAATLCH HeBepHOe
TOAKOBaHWE HOPM 3aKOHa CTOPOHaMH, @ MPHYIHON BTOPOTO 110~
pAAKa, OyAeT ABAATHCA HapyIIeHye AOTOBOPHOM AMCIMILAMIEL
T.e. HE BBIIIOAHEHIIe CTOPOHAMI OCHOBHOIO obs3aTeabcrsa. Ta-
KUM 0Opasom, uToDH 130eKaTh BOHUKHOBEHMS CTTOPOB, HEOD-
XOAMMO B [I€AOM TIOAHUMATh YPOBCHS TIPABOCO3HAHIA 11 TIPaBO-
BYIO KyAbTYPY Y YMACTHMKOB AQHHBIX [IPABOOTHOLUIEHMI ¥ TOIAQ,
BO3MOJXKHO CaMI CTOPOHbI, TIPEABHAS HTOT CIOPa, ByAYT 1biTaTh-
©s1 n30exXaTh HETaTUBHBIX NOCACACTBMI.
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IRPAYYUIAHCKOENNRPABO

3CEHANPOB Axmen Baxurosmnu

aCMpanT Kagheapt! MEXAyHapoRHOro YaCcTHOTO U rpaxaancKoro npasa MHIMO (YY) ML Pocewn

BIMUAHHUE MHCTHUTYTA CTPAXOBAHUA OTBETCTBEHHOCTH LHUPEKTOPOB HA KOPIMTOPATUBHOE

YNPABJIEHHE

Ha npumepe aByX TEOPHI — &NbTEPHATHBHOIO MOHMTODHHIE M TEODMM MEAHALMH, Mb! DACCMOTDM KOCBEHHOE BIIMAHNE 3aKMOYEHNUA
[0roBOpa CTPaxosaHMA OTBETCTBEHHOCTH YIEHOB OPIaHO8 YIPasieHuA I0PHAHYECKMX UL Ha KOPNOPATWBHOe ynpasieHne. KocseHHoe
BIMAHNE CBA3AHO C BO3AGHCTBUEM IAKHOYSHHOIO [OTOBOPA CTDAXOBAHAA HA NOBEAEGHUECKME CTHMYIIb! BKLIMOHEBPOS 8 ynpabfiesmu
Kopropatimen. [Tyrem rpUMEHEeHWA aHanm3a QOroBOPA CTPAXOBAHWA C NO3ULMI TEOPHMI KOPNOPATMBHOTO YNDABMEeHHA, KOTOpbLIe
O6Na[aT 3HAUNTENbHBIM MONMUTUKO-NPABOBLIM M IBPHCTUUECKMM NOTEHLIMATIOM, K OfbiTy POCCHACKOTO DErynupOBaHMA DaHHbIX
A0rosopos, aBIop Crarsi rnoxKasbisaer HeOGXOﬂMMOCTb DaSyMHOﬁ nyﬁﬂMKaLth ABHHLIX O 3aKToUeHnn JOrOBOPO8 OTBETCTBEHHOCTH,
KPHTMUYECKH OLIEHMBAET B3aHMO3IBBMCHMOCTS KODIIOPATHBHONO YNPEBNeHNA OT CTPAXOBAHMA OTBETCTBEHHOCTY 850 OCHOBHBLIX CYGLEKTOB.

Krtouesble cNoBa. CTPAXOBAHME OTBETCTBEHHOCTH AMPEKTOPOB, OTBETCTBEHHOCTb, KOPNOPATMBHOR YNDARMEHHE, AMPEKTOP.
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IMPACT OF DIRECTORS' LIABILITY INSURANCE ON CORPORATE GOVERNANCE

Using the exampie of two theories - alternative monitoring and the theory of mediation, we will consider the indirect impact of the
conclusion of a liability insurance contract for members of the management bodies of legal entities on corporate governance. The indirect
impact is associated with the impact of the concluded insurance contract on the behavioral incentives of sharehoiders in the management
of the corporation. By applying the analysis of an insurance contract from the standpoint of the theories of corporate governance, which
have significant political, legal and heuristic potential, to the experience of Russian regulation of these contracts, the author of the article
shows the need for reasonable publication of data on the conclusion of liability contracts, critically evaluates the interdependence of

corporate governance on liability insurance of its main subjects.

Keywords: directors’ liability insurance, liability, corporate governance. director.

B xoprioparian ¢ AMCTIEPCHON CLCTEMON aKTTMOHEPHOTQ
KaTMTala aKiMOHePH MPeATIoUMTAIOT He MPHHKMMAaT), AKTHRHOE
yuaacTHe B VIipasAeHnu koMnaHun. B csowo ouepeas 910 cosaaer
11poB.1eMbl MOHHTOPUHIA AEATEABHOCTH Y.1€HOE OPFaHOB VIIpas-
AeHMA IOPHAMYECKHX Anl (daaee — ANPexTOpor). st pelenis
AaHHOW arelrckoi 1podAeMbl LeAoi TPYHNoN yieusx Golaa
chopmyanposala 1eopus  aIbTEPHATHBHOIO MOHHMTOPHHIA,
COrAACHO KOTOPOM 3akAtOuelliie J01OBOPa CTPaxOBallMa OTBET-
CESEHHOCTH AMPEKTOPOs (daee — DEO) orsevael norpebuocu
AKUMOHEPOB B AYYLIEM MOIBTIOPUINE 32 ACATEABHOCTHIO ANPeK-
topos. Takue uccieaosarean kak D. A. Oesterle!, D. Mayers and C.
W. Smith’, C. G.Holderness, G. Skogh cpopmyvanposaan minotesy
0 TOM, HTO CTPAXOBHLIK MOXCT 3aMEHNTL AKINIONEPa Ha Cro 110~
CTY «KOMTPOAACPa» ACATCABHOCTH AlpekTopa’. TTo ux MHCHMI,
CTPaxOBIHK MOXCT OCYWICCTRAATH MOHWTODHHI Ha TOM Xe
YPOBHE, 4TO M aKIHMOHEPLI HAU AAXCE AYYIIC M TIPU HTOM € KYAA
MEHBIINMYU U3AEPXKKAMIL,

B oTHOMIEH M CTPAXOBAHMA OTBETCTBEHHOCTH AMPEKTOPOH
G. Skogh chopMyAMPOBaA TPY BO3MOXHOCTH CTPAXGBOI KNOMTTA-
HMM OCYLUECTB AT MOHHTOPHHT 32 CTPaxoraTeaem. Bo-nmepruix,
BO BPEMSI 3aKAIOUEHMS AOTOBOPA CTPAXOBAHIE CTPANOBLUIK
MOXeT OueHWTh OOINYI0 KOPUOPaTHBHYIO KYALTYPY, KAACCH-
(HIPOBaTh BO3MOXHBIE PUCKHM, PEKOMEHAOBA'b OrPalLIYNT)

1 Oesterle D. A. Limits on a Corporation’s Protection of its Directors
and Officers from Personal Liability // Wisconsin Liw Review. 1983,
Ne 513. P. 572.

2 Mayers D.. Smith C.W. On the Corporate Demand for Insurance //
Journal of Business. 1982, N¢ 2. P. 285.

3 Skogh G. Mandatory Insurance: Transaction Costs Analysis of Insur-
ance // Encyclopedia of Law and Economics, Vol 11, NY, 2000. P.
526, 527-529.

WA MCRAIOTITH TIDUHATHE HEROTOPLIN p(‘”l()HlU"l‘, Ha BTOPOﬁ
CTaaHl, CTPaXOBUIMK q)OpM_\"AHPye’T YCAOBMSA, CKAOHAIMe
BBHITIIATY CTPAXOBOTO BO3SMEINEHA. Hanpnmep, AEVICTEI, KOTO-
Pbie MOIYT IIPUBECTH K OTHIOPTYHHCTHYECKOMY VIPaRAeHYe k0~
MV HOBEAEHHIO: YCTaHOB.1eHe 3alipeTa COBepIIeHIE Aeftcrens
1O CONPOITMBICHNIO IIODK)[L\E'HH)IM‘. B~'rpe1hnx, CHpaxosinnx
MOXET B3IATH Ha cefist CYUIECTBEHIIVIO PO.1h BO BPEMA Cy.4ehioro
pastupareascrsa. C. G. Holderness pasanuaer Apa acliexra Jes-
TeALHOCTH CTPAXOBLIMKA Ha 9TOM CTaauy BLUACHEHNE HCIMHDLI U
KOMMYHVKALIMA C 1OTepriestnM. B pamiax 1iepsoro actiexra,
CTPAXOBUIIK HMEeT ITPEUMYILECTBO I1epeA CYAeDILMI, KOprIo-
PATHBHBIMHA 11AH BHEIIIMMH PACCACAOBAHNAMM, HIOCKOALKY OH
MOXeT OCYIIeCIBAATD CBO(:‘BP(‘M(“”HMﬁ, B(l)(l)ekl MBHBII, HE3aBH~
CHMETTE 11 SKECTKIT HOAXOA B YCTAHOBACHMM ODCTOATeABCTS. [IpH
OCYTIIeCTRACHI} B3ATMOACICTEHA C TIOTEePHEBHIM, CTPpaxuBIIHK
MOXeT TIpeADCTaRUTh l’lH(l)UpMa]lMUHH()L‘ TIPEMMYTHECTBO NTpeA-
CTaBUTEAN) KOMIIAHMH 110 CPABHEHHIO C AKIMOHEPaMi, YTO No-
3BOARET HanAYUINIIM OBPA3OM JAUMTIITE KOPTIOpatio®.

Taxum ()6})830&{, TeOpIv AILTEPHATHBHOIO MONMTOpPPIILa
HpH3HaeT HEeCIOCOOHOC T AKIIHOHEPOB 1 O1CYTC1BHE ¥ HIX xKe-
J1aHlsl KOHTPOAMPOBATH AESNTEABHOCTH ANPEKTOPOB, TTOCKRO.TBKY
HCHOIB30BANME qymmucmsom phitika (”POA&‘/K& ARIIIE KOMITa-
1 AnBepcuURAIIE CODCTBEIMKN ak 11BoB) Hoaee Hpdex-
tneno. Hamuoro npotne 41mepcu(buuuposaTb cobcrsenible
PICKH H 11C1I0AB30OBATE VCILAMSA 1PYI3X 3aHIfTepecoBaiHuX Aul
AAR paspeLIeHA CIIopa ¢ KoMuannedt (Hanpumep, Apyiux Goaee
aKTHBHBIX, 0012130 UHX BOABILMM KOANIECTBOM AKIIHFH AKLIMO-

4 Holderness C.G. Op. cit. P. 118-119.
5 Ibid. P. 119-120.
6 Ibid. P. 120-123.

EBpa3sumncKmMit KOpUAUUECKNA XXypHan

Ne 10 (149) 2020

HepOB, HesanHlepecosaHibplx HE3AaBUUHMbIX AMPEKTOPOE 1 .Ip)
CTDPO]IHHKH Aall”f)n Teapin nupeaaaraios HPOAOA)KHI]) p}l;\
Bo.aee 3AHITEPeCcOBANHBIX QUL B y4acTiyg B y"PaBAEIHIVI n ocy-
HIECTBASHI KOITPOAS 32 KOM11aHMeH, A()(‘)EBHB B HHero Cl'anOB-
LKA 110 AOTOBOPY CTPAXOBaHMs OTBE ICTBEHHOCTN DE&O.

C L’p"'l'"l(ﬂil TEOPIH aAhmpuamuu()m MOHV[TOPHHI“{\ BbI-
crymman nceaesosarean T. Baker u 5. . Griffith. Ilo ux muenio,
T(.‘()PHX a!leGPllaTl’lBllUN) MOHHT(IP"HI"B (]) lleOﬂPaB,ialﬂ[() nc-
KaxaeT HEIIUO(“PE}SUB&IIHG npu JAKAKONETITNN AOI‘()BUPQ CI'PaX(I~
sarne D&EU, (2) CTpaxOBIITK HE MOXET OCYILECTBARTE MOHITO-
PHHT B TeUeHHe HEPHO,’IB ,'lC"CTT!HH noaca i (z) CTpaxonateah He
nP"H"MaCT AKTHBHOTO YUaCTHA B paxpcnmmm cnopa.

YueHble COTAAIMAKITCA € TEM, 4TO CTPaxOBLIMKH TIPH CTpa-
XOBaHMW OTBETCTBEHHOCTH /lMP(‘KTOpOB OTAHYHO CllpﬂB/lHl()'l'Cﬂ <
KﬂTQI'OpVIJilHHCﬂ pHCKOR CTPFD\OBMC KOMTIaHITI ACHCTBHTCARHO
MO]’yT OTAMYITL IIA0XHE pllCl(H OT XOpOHIHX PHCKOB, BOIMOXHO,
CIOCOGHLIX YCTPaHUTh NOCAEACTBUS He(.aaronpuaTHOIO 0160pa
(adverse selection). Konnenwsst HebaaronpusaTHoro otbopa ocHo-
BaHa Ha AByX YCAOBMAX. BO'U(’PBHX/ B cymedlxonamm pa;\/m!mia
M?)I(Ay 3aﬂanOBﬂlﬂlthH. BO—BTOPM\', rrpaxomuux He MOoXeT
Pa'.i/lH‘lH'l'b THilb Pa3AHYHBIX PHCKOB. B myuae ycrpanemm HP()'
Baembi CI'PBXOHBI'B;U: Hbllly)l(.le“ aare m‘paxonylo IIPQMHIO B
0AMHAKOBOM pa,mepe BHE 3aBHCHMOCTH OT HaAMY31A Kak 1T10XMX,
Tak M Xopowux puckos B nyae. Oanaxo T. Baker u 5. | G iffith
OlacaK)ici, 4ro pa.umua B panlepe CTPAXOBLIX IIPEMIIN 32 crpa»
XOBaHNne XOPOLLU‘IX M ILAONHMX PMCKOB CAMIIKOM Maada. KPOME
TOTO, OHIH BRIPAKAIOI COMHEHHA B TOM, 4T0 M3MEHeHHe paiMepa
CTPaxoBO#H MPEMIHI MOKeT TIDBAMATE Ha T10BeIEHHE 3aLTPaNo-
BaHHOIO, A¢Aaf TIPH BTOM YTOUHEHNe, YTO yDAUKaINA atHbx
o crpaxosainm D & O aana 68! cHriaz yuacrHuKaMm philika Kanu-
Taaa. Y1 & ceow O‘IE'P{:‘,'\L PEDK"H}! NOCACAHVX PEIHKA Ha (1MTHAA
MOTAA 0BT NOAXKHBIM OﬁprIAOM TORAUATL Ha KOPHOP&IHII(), B TOM
qyucae kOPl’IOPaTﬂHH()ﬂ) _VﬂpaB/ICHHO?.

[peaaoxernne T. Baker'n S. [. Griffith o neofixoaumorty ny-
BanxoBats Aattipie o crpa.\osauun OTBeICIBRNIIOCT AHPEA I'DPOB
6H40 11024€PKAHO aKadeMHYeckiM coobimectsom. Hekotophie
HCCACAOBATEAN CPABHMBAKOT CHIHAABHBIL D(uPeKT 3aKAIeHs
AUI‘OBOPa ('rpa,\oaanun ANPEKTOpPOB Al PblHKa ¢ BHEUIHHMM
ay,m’ro.u, HaxXo,1A MeXay HHMU MHOIO ut')luero". Cy"(ECTB_VYOT
ITPQAAO)KE’HH}I, 4yTo r‘rpaxommu(a no (‘T’deOBaHHK) OTBETCTBEH-
HOCTH AHPCXT()FIOB HY>XKHO PaCCMJTPHBaTB B pD.IH «TPHBPATHIT-
Ka» (gatckecper), TO eCTb A1, OTBETCTBCHHOTD 33 HEHAL1EKaLlee
ynpannemw B KOMTIAHUWY. 310 CTMM_V‘"IP'V{‘T L'TP-’}XOHII"IXQ Ay~
me OC}'HK(!CTBIlﬂTh MOHHMTOPIHI CTPﬂXO“ﬂTf_’JDl“L

Pacemotpenne cTpaxopmnkos D & (O Kak «TpHBPaTHHKOBY
_vcu/mnaer apryMeHT o HCO()XOAHMOCTH nyﬁ.mxauuu A2HHBIX
crpaxosatna D & O, Takne aante MoryT sdpextusho cui-
HELIH3HPOBGI'}» ob OC)'HL?CIIS.’lCllllll ,4)1peu‘opmd CBOMX OJs3aH-
uocreis, cpopMupyer Boaee aeTainHoe 1peAcTaBaeHne o Cran-
Aaplax HoBeAEHNA, pncxax K()Pllopaul'lll H VAYULLNY KaiectsBd
ROPUOPa THBHOIO YIIPABACHMUA.

7 Baker T. Griffith S.J. Predicting Corporate Governance Risk: Evi-
dence from the Directors’ and Officers’ Liability Insurance Market //
The University of Chicage Law Review. 2007, N2 74. P. 533-537.

8 Paetzmann K. “Insuring the Agents™ - Managerdisziplinierung und
Rolte der D&O - Versicherung als Instrument der Corporate Gover-
nance // Zeitung fiir Versicherungswissenschaften. 2008. P. 192-194.

9 Ben-Shahar O.. Logue K. D. Outsourcing Regulation: How Insurance
Reduces Moral Hazard // Michigan Law Review. 2012, Ne 2. I’. 245,

10 Griffith A, J. Uncovering a Gatekeeper: Why the SEC Should Mandate

Disclosure of Details Concerning Directors’ and Officers’ Liabslity In-

surance Policies // University of Pennsilvania Law Revew. 2006, N?

154. P. 1197, n162.

Hanboaee markoe rpebosanne nybamrawm undopsa-
LMM O CTPANOBALITL OTBEICYBEHHOCTH AMPEKIOPOB MOXeT 3a-
KAKYATHOI B YCTAUOBACHMH PEKOMeNiaaitiy B Koaekce kopiio-
patuBLOIO yipasienys 1yBAMKOBaTh AaHHYI0 MuopMaro
B OTYETaX O KOPIOPAIMBHOM ylIPaBASHMM KOPUOpalu, Anbo
HPEAYCMOTpeTh 00s3aHIOC TS ITY3AMKOBaTE CBEARHIS O CTpaxo-
BHX oancax D&O B rogosom oTuére’.

C ApyTOH CTOPOHEL CYIUECTBYIOT APTYMCHTLE TIPUTHE 13-
AMUIHE JeTaIBHOIC PACKPHITIA MHPOPMAIMK O TIOAMCAX CTpa-
xosaus D&O. Onenka crpaxosateas 1 xaaconduwans pu-
CKOB CTPaxOBOM KOMITAHMETT BO3MOXHB TOALKO TOTAJ, KOTAA
packpuitas MEGOPMAIINA TIPH3HACTCA KOHPHACHINIAABHOLL, TO
£CThb CTPAXOBIIMK HE MOXKCT PACKPBIBATA AAHHYIO MHGBOPMAIIIO
(ct. 946 I'K P®). Lican Gir crpaxosateas y3nas udopmatuto, 3a-
UIMIHACMYIO TaMHOM CTPAXOBAHMSA, M CTPAXOBO PHHOK Bhix Ol
KOHKYPEHTOCIOCOGHRIM, OH TIPOCTO NepekArunIca G Ha cTpa-
XOBIMHKA, KOTOPLIT ellie He HAKOIIL COOTBETCTBYIOIYIO HHGOop-
Maunio®. Takum oBpasom, crpaxosareas 4006nBaaca Ont san110-
Helis A0IoBopa CIPAXOBANNA IPH O11Ad1e Mellbiuel CIPAaxXoBoit
npemiit. APYTHME CAOBaMI, B VCAOBMAX KOHKYPeHTHOM Cpeasl,
oipejedenilas YacTiaa MHhOPMaLNs CIPaxOBLMKOB A0AXKHa
ObiTs 3alIMIEHA M UPHIHABATHCA xoupunaenumaaston. Ecan
Ovaer 1peGosarseR 1yGANKATINY M3AMILINX A€Taneil Crpaxosa-
Hua orreTcTReIocTH DEO, crpaxossie KoMNalMM He CMOrAM
OBl OCYILECTBAATL CBOM (DYHKININ HalaeKauM ofpasoM, uto
B A0ATOCPOMHOIT MEPCIeKTHRE MOTA0 Ol ToBAews nepexoa B
KECTKYIO CTAAHK) PLIHKa CTPAXOBaHHA (ITOFBINCHME CTPAXORBIX
NPeMuUit, COKPATCHHC BHAUB TPCOCTaB.IACMEIX CTPAXOBLIX NPO-
AYKTOR 1t T.IL). Taxim 0Bpas’oM, HeoBxoauMo Haitti Basanc B
PackpuITH HHGOPMAIIN O 3aRAI0UEHNIT A0TOBOPA CTPaxoBa-
HYSI OTBCTCTRCHHOCTI ARPCKTOPOE.

B nacrosinee ppems TpedopaHue O HaHbOACE ACTAILHOM
PACKPBITHI MHPOPMALMA O TTOANCAX CTPAXORAHMA OTRETCTREH-
Hoctit DEQ yeratosaeto B Karage. B CLLA oraeabtbie ynoms-
HAHILT O 3aK.1I04€HHOM AOTOBOPE CTPAXOBAHI OTHETCTBEHHOCTH
AMPEKTOPOB MOXHO HallTH B TYGAMYHO PA3MELIAEMBIX FOA0-
BBIX OTHETAaX KOMITaHHN, B OLEHKAX KPEAHTHBIX PEeVTHHIOBBIX
AreHTCIB M rOAOBBIX OTMETaxX B COOIBETCIBNE C TPeBOBAHIMIL
Sarbanes-Oxley Act s1 Dodd-Frank Act. Ynomuuanme ob crpaxo-
BAHUW OTBETCIBEHNOCTH AMPEA 10POB MOXKIO N TH M B aHTANH-
CKMX TO10BBIX OTYETaxX™,

B Poccinitckon Peaepaiti B BIAY TOTO, HTO 3aK.IIOMCHIE A0~
rOBOPaA CTPAXOBAHILS OTRETCTBEHHOCTH TIOANAAAET TI0A AeHCTBYEe
HOPM O CACAKAX, B KOTOPHIX MMEETCs 3aIHTe pecoBaHHOCTS (11, 1
c1. 81 3akoma 00 AQ; . | c1. 45 3akoHa 06 O0Q0), NockoALKy
CTpaxoBaHie OTBETCTBEHHOCTI! YAEHOB COBETOB AMPEKTOPOE (Ha-
DAK04aTeABHEIX COBETOB) OTANYAET FIPHIHAKAM CACAKH, B COBEP-
LEHIN KOTOPOI! HMESTCS 3aN1H TePeCOBAHUOCTE 5 [IOTEHIIHAABHO
[0A PeryAnpoBaHue KpYHIibIX CAeAKaX B CAyvae, ecan pasmep
CIPaxOBOM 1ipemith AOCIHIAET 3HAUMTebHBIX pasmepos (1. 1
cr. 78 3axona 00 AQ; 1. 1, cr. 46 3akona 06 000), pewenne o
BAKAIOUEHHN AOI0BDPA CHPAXOBAHIA O FBETCTBEIIOCIH AUPERTO-
POB MOXE] HOAIEKATD O,100PEHHIO B YCTAHOBAEHHOM 3aKOHOM

11 Horoxenne Bakka PooccHH 0T 30.12.2014 N2 454-11 «O packpmTRH
HHDOPMAIIHH 3MHTEHTEMI IMHCCHOHHLIX EHHLIX Gymar» {pen. ot
25.05.2018).

12 Huosemues M. K., Cremanos €. K. NHeTRTYT cTpaxosasua MPasoBo-
ro TuTys1a B Poceun H CLUIA: CYIHOCTD H NepereKTHBR PA3BATHI //
FOpiuidieckan Hayka. 2018. N? 2. C. 115-122.

13 Otlo R, Weterings W. D&( Insurance and Corporate Governance: Is
D&O Insurance Indicative of the Quality of Corporate Governance in
a Company? // Stanford Journal of Law, Business and Finance. 2019.
Ne 24. LexisNexis (accessed 17 August, 2020).







